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PREFACE. 


This  is  not  a  second  edition  of  the  Commonwealth  Digest  1903- 
1909,  but  is  a  consolidated  work  comprising  all  cases  decided  by  the 
High  Court  from  its  establishment  in  1903  to  the  end  of  Vol.  19 
of  the  Commonwealth  Law  Reports. 

Several  alterations  have  been  made  in  the  arrangement  of  this 
work  as  compared  with  the  earlier  digest.  For  instance,  the  cases 
now  under  the  heading"  Administration,  were  formerly  under 
Probate  and  Administration,  those  which  were  under  Parliamentary 
Election  are  now  under  Electoral  Law,  and  several  cases  formerly 
under  High  Court  have  been  placed  under  the  heading  Appeal. 
The  former  heading  Industrial  Conciliation  and  Arbitration  has 
been  altered  to  Conciliation  and  Arbitration. 

A  special  index  has  been  given  at  the  beginning  of  each  heading 
where  the  number  of  cases  thereunder  warranted  it.  Also  where  a 
case  has  been  carried  to  the  Privy  Coimcil,  a  reference  to  the  report 
in  the  Appeal  Cases  has  been  given,  as  well  as  to  the  Commonwealth 
Law  Reports. 

In  addition  to  an  index  of  cases  contained  in  this  vohnne,  tliere 
has  been  added  a  Table  of  Cases  Affirmed,  Reversed,  Followed, 
Overruled,,  Judicially  Commented  On,  or  where  Leave  to  Appeal 
was  refused  ;  a  Table  of  Statutes  Judieialh-  Considered  :  and  a 
Table  of  Rules  of  Court,  Statutory  Rules.  Orders  in  Council  and 
Ordinances  Judicially  Considered. 

The  editor  desires  me  to  express  his  appreciation  for  the  as.sistance 
in  reading  the  proofs  rendered  by  Mr.  J.  W.  Vroland,  LL.B.,  Bar- 
rister-at-Law. 

The  duty  of  writing  this  note  has  devolved  upon  me  owing  to  the 
absence  of  IVIr.  Robertson  on  Active  Service. 

H.  Dallas  Wlsemax. 

Chancery  Lane, 
Melbourne, 

July,  1917. 
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Birmingliam.  Dudley  cb  District  Banking  Co 

V.   Ross      -  -  38  Ch.  D.   295 

Applied.     HoRSFALL  v.  Braye 

7  C.L  R.  629 


CASE.S  AFFlKMEl),  KEVER8ED,  &c. 


Bi 


shop  V.  ('/(*//../  lirolheni.  (1907)  V.L.R.  61 
28  A.L.T.  10(5. 


Bi.-s 


Reversed. 
Brothers 
III  re  :  Bias  v. 
Followed. 


Bishop     r.     CurNG 
4  C.L.R.  1262 

Bi.ss  -  (1903)  2  Ch.  D.  40 

Nicholson  r.  C.xndkk 

8  C.L.R.  648 

(i9o:{)  St.  i;.  (Q(i.)32o 

Akchiuald    r.    COM- 
St.amps    (Qn.) 

8  C.L.R.  739 
■t  Biiildimj  Society  v.  Ciinlijjr. 
BrooLsd-  Co.  -  22  Ch.  D.  (il 
Considered.  City  B.\nk  or  Svdnkv 
V.  .Ml  Laighlin  9   C.L.R.  615 

Board  of  Orphans  v.  KraeqvUus.  9  Moo.  P.C.C. 
441. 

Rule  laid  do\\-n  in.  applied.    Maidkn 
r.  IMaidkn 


Bissctl.  In  re      - 

Considered. 

^llSSIONKRS 

lilarkbui 


Bolton,  Ex  parte 

Approved. 
Co.   Ltd.    i 

COUNCII. 

Bonariits  v.  Low 
Varied. 

Hnnd.  In  re      - 


Booth 


7   C.L.R.  727 

13  S.R.  (X.S.W.)  379 

Perpetual  Trustee 

Stockton   ^Iunicipal 

17   C.L.R.  62 

-       21  W.N.  (N.S.W.)  27 

Low  V.  Bonarius 

1  C.L.R  578 
,  re  -  1(1  X.S.W.L.R.  (B.  &  P.)  74 
Overruleil.  Williams  v.  Dunn's 
Assignee  -  -  6  C.L.R.  425 
Williaws.  9  S.R.  (X.S.W.)  .592  ;  20 
W.X.  (N.S.W.)  113. 
Reversed.         Williams  v.  Booth 

10  C.L.R.  341 
Borthistle  v.  Saunders      -      21  N.S.W. W.X.  7 
Reversed.  Saunders    v.    Bor- 

thistle      -         ■  1   C.L.R.  379 

Boueh  v.  Sproule    -  -         12  App.  Cas.  385 

Explained  and  distinguished.  Com- 
missioner OF  Income  Tax  (Qd.)  v. 
Brisbane  Gas  Co.  5  C.L.R.  96 
BoxaU.  Ex  parte  -  10  S.R.  (X.S.W.)  7o9 
Affirmed.      Boxall  v.  Sly 

12  C.L.R.  63 
v.  Chief  Commissioner  for  Railways, 
14  S.R.  (N.S.W.)  220. 
Affirmed.         Chief   Commissioner 
FOR  Railways   and  Tramways  v. 


Boylson 


Brace 


Boylson 
Colder  - 
.Ajiplied. 

CUDDY- 

Brandt.  Ex  parte 

Discussed. 


Braye 


19  C.L.R.  505 

-      (1S9.-))  2  Q.B.  253 

Kaufman    c    ^IcGilli- 

19   C.L.R.  1 

-       12  S.R.  (X.S.W.)  105 

JOSEPHSON    r.    WaLKER 

18  C.L.R.  691 

v.  HorsfuU.  (1908)  8  S.R.  (X.S.W.)  258 
Reversed.    Horsfall  r.  Brave 

7   C.L.R.  629 

Brentian  v.   Morphett.   (1908)  St.  H.  (Qd.)  45 

Affirmed.     Brknnan  v.  Mouphictt 

6   C.L.R.  22 

Brewers'  &  MalMers'  Association  ol  Ontario  v. 

Att.-Gen.  of  Ontario.  (1897)  A.C.  231. 

Applied.     Petekswald  v.  Bartley 

1   C.L.R.  497 

Brirl-iKood  v.   Yonnq  \   In  re  Brickwood .  {\fiQ4) 

4  S.R.  (X.S.W.)  743. 

Reversed  in  part.       Butckwood  ?•. 

Young       -  2  C.L.R.  387 


Brisbane  City  Council  v.  Alt.  Gen.  for  Queens 
land.  5  C.L.R.  (i95. 
Varied.        Att.-(!en.  for  Queens- 
land V.  Brisbane  City  Cottncil 
P.C.  8  C.L.R.  767;  |1909]  A.C.  582 

liriscocdb    Co.    Ltd..    Ex   parte-.     In    ri-    Mot/. 
(1907)   7   S.R.   (X.S.W.)    KU. 
.Mlirnied.       .Mov   r.  Biuscok   &  Co. 
Ltd.  5   C.L.R.  56. 

British    Miilo,srope  d:     Bioi/raph    Co.    Lid.    v. 
Homer.    (1901)    1    Ch.    071. 
Dissented  from.     X'ational  Phono- 
{jRAPH   Co.   of   -Au.stralia   Ltd.   r. 
Men(  K  7  C.L.R.  481 

British  Mutual  Bankinr/  Co.  v.  Charnwood 
Forest  Uailway  Co..  18  Q.B.D.  714. 
Considered  and  ajiplied.  Lysaght 
Bros.  &  Co.  Ltd.  v.  Falk 

2  C.L.R.  421 
Britz,  Ex  parte    -    (1904)  4  S.R.  (N.S.W.)  IKi- 

Affirmed.      Donohoe  v.  Britz 

1  C.L.R.  391 
Overruled  in  part.     R.  v.  Lyon 

3  C.L.R.  770 
Bromarje  v.    Pros.fer         -          4  B.   &  C.   247 

Distinguished.      Godhard  ?•.  Jamf:s 

Tnglis  &  Co.  Ltd.         2  C.L.R.  78 
Broome  v.  Speak       -       (1903)  1  Ch.  oSC, 

Considered  and  applied.        Holmes. 

V.  Jones  -  4  C.L.R.  1692 

Brown,  Ex  parte  -   (1905)  5  S.R.  (X.S.W.)  691 

Reversed.      Brown  v.  Brown 

3  C.L.R.  373 
Brown,  Ex  parte  ;    Colliery  Employes'  Federa- 
tion,    respondents,     (1905)     5     S.R- 

(N.S.W.)  412. 

Varied     and     affirmed     as     varied. 

Colliery-   Employes'   Federation 

of  the  Northern  District.  N.S.AV. 

r.  Brown  -  3  C.L.R.  255 

Broxvn.   Ex  parte     ■      14  S.R.   (X.S.W.)    182 

Reversed.      ^^■ILLIAMSON  v.  Brown 

18  C.L.R.  43a 

Brown.   In  the  Estate   of  ;     Equity    Tru.^tees, 

Executors   and    Aqency    Co.    Ltd.  v. 

Machinnon.  (1914)  V.L.R.  535  ;    36 

A.L.T.  66. 

Reversed.    Att.-Gen.  for  Victoria 

V.  Equity'  Trustees  and   .Xokncy 

Co.  Ltd.  19   C.L.R.  404 

Brown  v.  Kinq.   The.  (1912)  V.L.R.  35;    33 

A.L.T.  142. 

Varied  and  fffir, ned  as  varied.     The 

King  v.  Brown  14  C.L.R.  IT 

Broion    v.    Lizars.    (1905)    V.L.R.    1G5  :     26 

A.L.T.  1.59. 

Reversed.        Brown   >•.   Lizars 

2  C.L.R.  837 
Brown  v.   Victorian   Raihrays  Commissioners, 

(1905)  V.L.R.  472  :    27  A.L.T.  25. 
Affirmed.         Victorian    Railways 

COMMI.SSIONERS    V.     BrOWN 

3  C.L.R.  316 

Special  leave  to  appeal  refused. 
P.C.  3  C.L.R.  1132  :  [1906]  A.C.  381 
Buchanan  v.    Byrnes.  (PMKi)  St.  R.  (Qd.)  92. 
Reversed.     Buchanan  >•.  Byrnes 

3   C.L.R.  704^ 


CASES  AFFIRMED,  REVERSED,  &c. 


XXXUJ. 


Barges  v.  WiUiam.s        -        14  W.A.L.R.  139 
Affirmed.      Bukges  v.  Williams 

15  C.L.R.  504 
Burt     V.     Commissioner     of     Taxation,      14 
W.A.L.R.  40. 

Varied.      Burt  v.  Commissioner  of 
Taxation      -         -      15   C.L.R.  469 
Butler,  In  re;    Le   Bas  v.  Herbert,   (1894)  3 
Ch.  D.  250. 

Not  followed.     RAMSAY.r.  Lowther 
16   C.L.R.  1 
Byrne.  In  re,  (1913)  V.L.R.  159  ;    34  A.L.T. 
174. 

Special  leave  to  appeal  refused.     In 
re.  Byrne        -  17   C.L.R.  52 

Byrne  v.  Dunne       ■       (1910)  St.  R.  Qd.  265 
Reversed.     Byrne  i'.  Dunne 

11   C.L.R.  637 
Affirmed  on  appeal. 
P.C.  16  C.L.R.  500  ;   [1912]  A.C  407 
Byrne  v.   Dunne         -  -        H  C.L.R.  637 

Affirmed.     Dunne  v.  Byrne 

P.C.  16  C.L.R.  500 

Calkin  v.  Tomkinson  -         2  M.  &  S.  165 

Distinguished.     Caraher  v.  Lloyd 

2  C.L.R.  480 
Callander  v.  Howard       -           -       10  C.B.  290 

Followed.  Harris    v.    Sydney 

Glass  &  Tile  Co.        2  C.L.R.  227 
Caiman  v.  Tindal       -       22  N.S.W.W.N.  176 
Reversed.      Tindal  v.  Calman 

3  C.L.R.  150 
Cantlon  v.   Moran  d;  Cato   Pty.   Ltd.,   (1914) 

V.L.R.   141  ;    35  A.L.T.   132. 
Reversed.        Moran   &   Cato  Pty. 
Ltd.  v.  Cantlon      -      18  C.L.R.  578 
Cavel  v.  Williams  -    (1909)  9  S.R.  (X.S.W.)  23 
Reversed.     Capel  v.  Williams 

9   C.L.R.  51 

Caraher,  In  re  ;   Ex  parte  Minister  for  Public 

Works     (N.S.W.).     (1905)     5     S.R. 

(N.S.W^)  63  ;  21  N.S.W.W.N.  213. 

Reversed    in    part.  Caraher    v. 

Lloyd         -         -  2  C.L.R.  480 

Carrv.  de  Britt    -         -     11  S.R.  (N.S.W.)  101 

Varied     and     affirmed     as     varied. 

de  Britt  v.  Carr     -    13  C.L.R.  114 

Carter  v.    Goldsbrouqh,   Mort  <b   Co.,  13  S.R. 

(N.S.W.)  690. 

Reversed.     Goldsbrough,  Mort  & 
Co.  V.  Carter  19  C  L.R.  429 

Casey  v.    The  King,   (1913)   V.L.R.    34  ;     34 
A.L.T.  120. 
Affirmed.     Casey  v.  The  King. 

16   C.L.R.  92 

Caterers  and  Restaurant  Keepers'  Association. 

Ex  parte.   (1903)  S.R.  (N.S.W.)  19. 

Approved    in    part.  Clancy    v. 

Butchers'  Shop  Employes'  Union 

1   C.L.R.  181 

■Catip,Inre     -  ■         12  S.R.  (N.S.W.)  552 

Reversed   on   a   ground  not   argued 

below.       Malick  v   Lloyd 

16  C.L.R.  483 
Cato  V.  Thomp.-ion     -  -  9  Q.B.D.    616 

Principle  in,  applied.        Gander  v. 
Murray  ;     Zobel   v.    Murray 

5   C.L.R.  575 
C.L.R.D.  D 


Cawsey  V.  Scott      -  -  -      28  A.L.T.  112 

Reversed.        Scott  v.  Cawsey 

5   C.L.R.  132 

Chamberlain  &  Hookham  Ltd.  v.  Mayor,  dec, 
of  the  Borough  of  Bradford,  20 
R.P.C.  673. 

Followed.  Minerals  Separation 
Ltd.  v.  Potter's  Sulphide  Ore 
Treatment  Ltd.      -      8  C.L.R.  779 

Chanter  v.  Blackwood  {No.  1)     -     1  C.L.R.  39 

Followed.        Kennedy   r.   Palmer, 

Barton,  J.       -  -       4   C.L.R.  1481 

Chantler  v.  Chantler.  (1906)  6  S.R.  (N.S.W.) 

412. 

Reversed.     Chantler  v.  Chantler 

4  C.L.R.  585 

Charles  v.   Grierson,   (1908)  V.L.R.   234;    29 

A.L.T.  222. 

Reversed.     Charles  v.  Grierson 

7  C.L.R.  18 
Charlesworth-v.  Wat.<ion       -        (1906)  A.C.  14 

Distinguished.  Merewether    v. 

Scottish   Australian   mining  Co. 

Ltd.       ...       4  C.L.R.  953 
Charlton,  In  re  a  by-law  of  the  S/tire  of  ;    ex  rel. 

Ruse,  (1911)  V.L.R.  429  ;   33  A.L.T. 

111. 

Reversed.     President,  &c..  of  the 

Shire  of  Charlton  r.  Ruse 

14  C.L.R.  220 
Chasemore  v.  Richdrds     -  -      7  H.L.f!.  349 

Distingviished.    Perth,  Mayor,  &c., 

OF  V.  Halle        -        13  C.L.R.  393 
Chelsea  Waterworks  Co.  v.  Bowley,  17  Q.B.  358 

Distinguished.     Borough  of  Glebe 

V.  LuKEY        -         -        1   C.L.R.  158 

Cherry  v.  Shire  of  Benalla,  (1911)  V.L.R.  183  ; 
32  A.L.T.  174. 

Reversed.  Benalla,   Shire  of. 

President  of  v.   Cherry 

12  C.L.R.  642 
Chidley,  Ex  parte     -  -   14  S.R.  (N.S.\Y.)  97 

Special  leave  to  appeal  rescinded 
Chidley  v.  Smithers  19  C.L.R.  712 
Chirnside  v.  Collector  of  Imposts,  (1908) 
V.L.R.  433  ;  29  A.L.T.  269. 
Affirmed,  but  on  different  grounds. 
Davidson  v.  Chirnside 

7  C.L.R.  324 
Christenson   v.    Jamieson  ;     In   re   Jamieson, 
(1907)  V.L.R.  103;    28  A.L.T.  138. 
Affirmed.  Jamieson    v.    Chris- 

tenson     -         -  4  C.L.R.  1489 

Cirencester  Case,   4  O'M   &  H.    194  ;    Days' 
Election  Cases  155. 
Applied.  Blundell  v.  Vardon  ; 

Barton,  J.       -  -      4   C.L.R.  1463 

I    City  Bank  of  Sydney  v.  Deane,  (1904)  4  S.R. 
(N.S.W.)   182. 

Affirmed,  but  on  different  grounds. 
Deane  v.  City  Bank  of  Sydney 

2  C.L.R.  198 
City  Bank  of  Sydney  v.  McLaughlin,  9  C.L.R. 
615  ;    14  C.L.R.  684. 
Affirmed.         McLaughlin   v.    City 
Bank  of  Sydney 

P.C,  18  C.L.R.  598 


XX  XIV. 


CASES  AFFIRMED,  REVERSED,  &c. 


Cla)i<>(,  In  n,  (l'J03)  3  S.R.  (N.S.W.)  592 
lieversed.  Clancy  r.  Butchers' 
Shop  Employes'  Union 

1    C.L.R.181 

ClfiiKi/  y.  liiilclins'  Shop  Kiiiploi/r.s'  Union, 
1  t'.L.H.  181. 

Distinguished.  Amalgamated 

Society  of  Carpenters  and 
Joiners  r.  H.^BERiiELn  Proprie- 
tary Ltd.  5   C.L.R.  33 

Clark-  \ .  A<li,'     -  ■  .       -2  App.  Cas.  31a 

Applied.  liROKEN     liiLL     SoUTH 

Silver  Mining  Co.  v.  N.  Guth- 
RiDGE  Ltd.  ;    Isaacs.  J. 

8  C.L.R.  187 

Applied.      Moore  and  Hl:ski;th  r. 

riiiLLiPS  -        4  C.L.R.  1411 

Clarkr    v.     Norton.     (1911)    V.L.R.     83;      32 

A.L.T.    12(1. 

Leave  to  appeal  refused.  Norton 
V.  Clarke  -       12  C.L.R.  13 

Clement    v.    Jonr.--,    (1908)    V.L.R.    704;     30 
A.L.T.  9n. 
Affirmed.       Clement  i-.  Jones 

8   C.L.R.  133 
Clemow,  In  re  ;  Yeo  v.  Clemow,  (1900)  2  Ch.  D. 
182. 

Distinguished.  Lilly    v.    West 

AiT.sTRALiAN  Trustee  Ex.  &c..  Co. 
Ltd.       -         -         -      13  C.L.R.  416 
Clcrguex.  Murray      -  -       (1903)  A.C.  521 

Followed.  Victorian    Railway 

Commissioners  r.   Brown 

3  C.L.R.  1132  ;  [1906]  A.C.  381 
Clifford  V.  Nolan.  (1903)  3  S.R.  (N.S.W.)  562 
Afifirmed.      Nolan  v.  Clifford 

1   C.L.R.  429 
Clissold,  Ex  parte.  (1903)  3  S.R.  (N.S.W.)  635 
Reversed.     Clissold  v.  Perry 

1  C.L.R.  363 
AHirmed  on  appeal.  Suh.  nom. 
Perry  v.  Clissold 

P.C,  4  C.L.R.  374:  119071  A.C.  73 

CoalportChina  Co..  In  re      -      (1895)  2  Ch.  404 

Considered    and    applied.  New 

Lambton  Land  &  Coal  Co.  Ltd.  v. 

London   Bank   of  Australia 

1  C.L.R.  524 
Cork  V.  Smith       ...       9  C.L.R.   773 
Reversed.      Smith  v.  Cock 

P.C,  12  C.L.R.  30  ;  [19111  A.C.  317 
Followed.       Cock  v.  Aitkkn 

13  C.L.R.  461 

Coe/lan  V.  Cumberland       -       (1898)  1  Ch.  704 

Applied.        McLaughlin  v.  Daily 

Telegraph  Newspaper  Co.  Ltd.  ; 

McLaughlin  v.  Vale  of  Clwydd 

Coal  Co.  M.  Ltd.     .     1   C.L.R.  243 

Coleman.  In  re     -     (1905)  5  S.R.  (N.S.W.)  272 

Special  leave  to  appeal  refused.     In 

re  Coleman      .  2  C.L.R.  834 

Coleman.  In  re      -  -  -       2  C.L.R.   834 

Followed.     In  re  Daley 

5  C.L.R.  193 
Coles,  In  re  ;    Municipal  District  of  Concord 
(Caveators),  (1905)  5  S.R.  (N.S.W.) 
259. 

Aflfirmed.  Concord    Municipal 

District  v.  Coles     -     3  C.L.R.  96 


Collis    V.    Macf/roarty    and    O'Sullivan  ;     K.v 
parte    Macqroarty    and     O'Sullivan, 
1913  S.R.  (Qd.)  25. 
Special    leave    to    appeal     refused. 
O'Sullivan  v.  Collis 

15  C.L.R.  692 

Colonial  Bank  of  Australasia  Ltd.  v.  Marshall. 
(I'JOfi)  A.C.  559. 

Distinguished.  Lothian  v.  Rick- 
ards      -         -         -      12   C.L.R.  165 

Colonial  Bank  ol  Australasia  w  M'ilhni.  L.R. 
5  P.C.  417. 

Considered  and  applied.  Amal- 
gamated Society  of  Carpenters 
and  Joiners  v.  Haberfield  Pro- 
prietary Ltd.        -        5   C.L.R.  33 

Colonial   Finance.   Mortgage.   Investment  and 
Guarantee   Corporation   Ltd.,   In   re, 
(1906)  6   S.R.   (N.S.W.)  6. 
Varied.  Commercial    Bank    of 

Australia  Ltd.  v.  Colonial. 
Finance,    Mortgage,   Investment 

AND  Gu.ARANTEE  CORPORATION 

Ltd.        .         -         -        4  C.L.R.  5T 

Colonial  Finance,  Mortgage.  Investment  and 
Guarantee  Corporation  Ltd.  v.  Gold- 
smith. (1908)  8  S.R.  (N.S.W.)  164. 
Affirmed.  Goldsmith  v.  Colonial 
Finance,  Mortgage,  Investment 
and  Guarantee  Corporation 
Ltd.         ...         8  C.L.R.  241 

Colonial  Sugar  Refining  Co.  Ltd.  v.   Sennett, 
1911  St.  R.  (Qd.)  191. 
Special    leave    to    appeal    refused. 
Bennett  v.  Colonial  Sugar   Re- 
fining Co.  Ltd.       -      13  C.L.R.  321 

Colonial  Sugar  Refining  Co.  Ltd.  v.  Att.-Gen^ 
for  the  Commoyiwealth,  15  C.L.R.  182> 
Varied.  Att.-Gen.  for  the  Com- 
monwealth V.  Colonial  Sugar 
Refining  Co.  Ltd. 

P.C, 17  C.L.R.  644  ;  [19141  A.C  2ST 

Commissioner  of  Income  Ta.v  v.  Bank  of  A'^ew 
South  Wales.  (1913)  S.R.  (Qd.)  93. 
Affirmed.  Commissioner    of 

Income  Tax  (Queensland)  v.  Bank 
of  New  South  Wales 

16  C.L.R.  504 

Commis.sioyier  of  Income  Tax  v.  Brisbatie  Gas 
Co..  (1907)  St.  R.  (Qd.)  57. 
Reversed.        Commissioner  of  In- 
come Tax  (Qd.)  v.  Brisbane  Gas 
Co.         -         -         -         5  C.L.R.  96 

Coynmissioners  of  Taxation  v.  Mooyiey,  (1905) 
5  S.R.  (N.S.W.)  244). 
Reversed.         Mooney    v.    Commis- 
sioners ok  Taxation  -  3  C.L.R.  221 
Reversed  on  ai)]ieal 
P.C,  4  C.L.R.  1439;    1 1907  1  A.C.  342 

Coyytyyiissioners  of  Taxation  v.  Seahnyyi  Colliery- 
Co..  9  S.R.  766. 

Reversed.  Adams  v.  Commissioners 
OF  Taxation  -  -  10  C.L.R.  180 
Reversed  on  appeal.  Suh.  nom. 
Commissioners        oi  Taxation 

(N.S.W.)  r.  Adams 
P.C,  16  C.L.R.  493:   11912]  A.C.  384 


CASES  AFFIRMED,  RE\'ERSED,  &c. 


Commissioner  of  Tares  v.  Lant/.  (1911)  V.L.R. 
459  :    33  A.L.T.  87. 
Aflfirmed.      Laxg  r. 


Webb 

13  C.L.R.  503 
2  C.L.R.  405 
The     Comsiox- 

10  C.L.R.  742 


Commonwealth  v.   Baume 

Distinguished. 

WEALTH  V.  Miller 
Connolly    v.     "Sunday     Times   '    Xeicspaper 

Co.  Ltd.       -         -       10  W.A.L.R.  36 

Affirmed.     Connolly  v.   "  Sunday 

Times  '"    Pcblishing    Co. 

7  C.L.R.  263 
Cookv.Carberry    -  (1906)  6  S.R.  (X.S.W.)  263 

Special    leave    to    appeal    refused. 

Cakberry  v.  Cook    -    3  C.L.R.  995 
Cooke  V.  Midlaiul  Great   Western  Bailway  of 

Ireland.  (1909)  A.C.  229. 

Applied.       Lothian  v.  Richards 

12  C.L.R.  165 
Cooper.    W.  v.  Commissioner  of   Ta.valion.   19 

N.S.W.L.R.  356. 

Followed.    Davies  v.  Commis.sioner 

OF  Taxation  (X.S.W.) 

13  C.L.R.  197 
Cortis  V.  Kent  Waterivorks  Co..  7  B.  &  C.  314, 

at  p.  337. 

Principles    stated    in.    applied. 

Mutual     Loan     Agency    Ltd.    i'. 

Att.-Gen.  (N.S.W.)        9   C.L.R.  72 
Cousins  v.  Cousins    ■     (1906)  6  S.R.  (X.S.W.) 

Varied.     Cousins  v.  Cousins 

3  C.L.R.  1198 
Cywan  d;  Sons  v.   Lockyer    -      1   C.L.R.  460 

Distinguished.     Sargood  Brothers 

V.  The  Commonwealth 

11   C.L.R.  258 
C)X  V.  English.  Scottish  and  Australian  Bank. 

(1905)  A.C.  168. 

Followed.        Crowley   r.    Clissan 

(Xo.  2)     -         -         -      2  C.L.R.  744 
Coyle  V.  Great  Northern  Bailway  Co.  of  Ireland. 

20  L.R.  Ir.  409. 

Followed.     Commissioner  of  Rail- 
ways (W.A.)  V.  Leahy 

2  C.L.R.  54 
Crockett.  E.v  parte.  (1907)  7  S.R.  (X.S.W.)  143 

Affirmed.      Master  Undertakers" 

Association  of  N.S.W.  v.  Crockett 

.    5   C.L.R.  389 

Croivhurst  v.  Amersham  Burial  Board.  4  Ex. 

D.  5. 

Distinguished.     Sparke  v.  Osbornk 

7   C.L.R.  51 

Croxcley    and     Burns' s     Lease.    In  re.   (1913) 

V.L.R.  266;    34  A.L.T.  201. 

Affirmed.     Crowley  v.  Temfleton 

17   C.L.R.  457 

Crou-n,    The  v.    Forster     -      14   W.A.L.R.    72 

Affirmed.      Forster  v.  The  Crown 

15   C.L.R.  565 

Crown.    The  v.    Thomas     -      6   W.A.L.R.   91 

Varied.      Thomas  v.  The  Crown 

2  C.L.R.  127 
Cuenod  v.  Leslie      -  -      (1909)  1  H.B.  880 

Reasoning  of  Fletcher  Moulton.  L.J., 

at    p.    888.    adopted.  Brown   v. 

HoLLOwAY       -         -       10  C.L.R.  89 


Curtis  V.  Perth  and  Fremantle  Bottle  E.vchanqe 
Co..   15  W.A.L.R.  42. 
Affirmed.        Curtis  v.  Perth  and 
Fremantle      Bottle      Exchange 
Co.  Ltd.         -         -  8   C.L.R.  17 

Cuito  \-.  Gilbert     -  -         9  :\[oo.  P.C.C.  131 

Followed.      Gair  v.  Bowers. 

9  C.L.R.  510 

Daily  Telegraph  Newspaper  Co.  Ltd.  v.  Mc- 
Laughlin, (1906)  6 S.R.  (X.S.W. )519. 
Varied.  McLaughlin  v.  Daily 
Telegraph  Xewspaper  Co.  Ltd. 

4  C.L.R.  548 

Daily  Telegraph  Nesivpaper  Co.  Ltd.  v.  Mc- 
Laughlin. 1  C.L.R.  479  ;  (1904) 
A.C.  776. 

Followed.  JoHANSEN     V.     City 

;Mutual  Life  Assurance  Society 
Ltd.      -  -  -     2  C.L.R.  186 

Daley.  In  re  -  (1907)  7  S.R.  (X.S.W.)  561 
Special  leave  to  appeal  refused. 
In  re  Daley    -        -       5   C.L.R.  193 

Dalgarno  v.  Hannah        -  -        1   C.L.R.    1 

Applied.    Backhouse  v.  INIoderana 
1   C.L.R.  675 
Followed.      Bagnall  v.  White 

4  C.L.R.  89 

Dalgetyd:  Co.,  Ltd.  v.  Brown,  -  20  A.L.T.  45. 
Commented  on.  Riggal  v.  ^Iuir- 
head,  per  Higgins,  J. 

13  C.L.R.  436 

Darbyshire  v.  Darbyshire.  (1905)  V.L.R.  239  ; 
26  A.L.T.  128. 

Reversed.     Darbyshire  v.  Darby- 
shire -  -  2    C.L.R.    787 

Darley   v.    The    Queen,    12   CI.     &     F.     520. 
Followed.     Evans   v.  Donaldson 
9   C.L.R.  140 

Davidson  v.  Armytage,  4  C.L.R.  205. 
Explained   and   distinguished. 
Davidson  v.  Chirnside 

7  C.L.R.  324 

Davies    v.    Commissioners    of    Taxation,     11 
S.R.  (X.S.W.)  143. 
Reversed.     Davies  v.  Commission- 
ers   OF   T.A.XATION    (N.S.W.). 

13  C.L.R.  197 

Davis  V.  Davis  and  Hur/hes,  (1904)  4  S.R. 
(X.S.W.)  506. 

Reversed.     Davis     v.    Davis    and 
Hughes  2    C.L.R.  178 

De  la  Bere  v.  Pearson  Ltd..  (1907)  1  K.B.  483  ; 
(1908)    1    K.B.    280. 
Followed.     Lothian    r.    Richards 

12  C.L.R.  165 
De  Lancey's  Succession.  In  re.  L.R.  5  Ex.  102 

Followed.     Archer      v.     Federal 
Commissioner   of   Land   Tax. 

13  C.L.R.  557 
Deakin   v.    Webb  -          -               1   C.L.R.   558 

Disapproved.     Webb    v.   Outrim 
P.C,  4  C.L.R.  356  ;  [1907]  A.C.  81 
Dcane,  In  re;  Earle  v.  De.ane.  (1913)  V.L.R. 
272  ;  34  A.L.T.  207. 
Reversed    on    one    point.     Brown- 
field  V.  Earle     -  -  17   C.L.R.  615 


CASES  AFFIRMED,  REVERSED,  &c. 


Deanr.  In  the   Will  oj  ;   Enrh  v.  Deane  (1913) 
V.L.K.   Ti-l  ;   :U  A.L.T.   207. 
Allirmod  on  a  cortnin  point.      Reid 
"'     V.  E.\RLE    -         -         -  18  C.L.R.  493 

Dearman  v.  Dcarmnu  and  Prtlitl.  (1908)  8  S.H. 
■(X.S.W.)   457. 

Kovorsod.      Di:.\HMAN   v.   Deauman 
7  C.L.R.  549 

Deeming.  K.r  iHirlr      ■  -        (1892)  A.C.  422 

...     Followed.      McCee     c.     Tin:     Kenc 

rsi     '"*  4  C.L.R.  1453 

Delohery  v.  Prrnutntnt  7'rustci-  Co.  of  X.S.W. 
(1904)  4   S.K.   (N.S.W.)   1. 
Revcisoil.     Delohery  r.   Perman- 
ent  Trtstee   Co.    oe   N.S.W. 

1  C.L.R.  283 
D'E>n,l,n  V.  redder         •         ■     1  C.L.R.  91 

Applied.     Commonwealth  v.  State 
OF  X.S.W.     -         -        3  C.L.R.  807 
l)isrtpi)r()vod.     "Webb  i-.    Oittkim 
P.C.  4  C.L.R.  358;     [1907]  A.C.  81 
Distinguislied.  .VrTORNEV-CEN- 

er.al  OF  N.S.W.  V.  Collector  of 
Customs  for  X.S.W.  5  C.L.R.  818 
Rule    in.    re-attirmed.  Commis- 

siONER.s  of  Taxation  (X.S.W.)  r. 
Baxter  -  -  -4  C.L.R.  1087 
Re-anirined.  Deakin  v.  Webb  ; 
Lyne  v.  Webb  -  -  1  C.L.R.  585 
Rule  laid  Aovm.  in.  applied.  Federa- 
ted Engine-drivers  and  Fire- 
men's Association  of  Au.stralasia 
r.  Broken  Hill  Ptv.  Co..  Ltd. 

12  C.L.R.  398 

Dennis  v.  Victorian  Railways  Commissioners. 
28  V.L.R.  576;  24  A.L.T.  196. 
Approved.  Victorian  Railways 
Commissioners  v.  Campbell 

4  C.L.R.  1446 

Dent  V.  Commissioner  for  Stamps,  9  S.R. 
(X.S.W.)  180. 

Reversed  in  part.  Dent  r.  Com- 
missioner OF  Stamp  Dities 

9  C.L.R.  406 

Dettman  v.  Williams,  (1905)  5  S.R.  (N.S.W.) 
265. 

Affirmed.     Dettman    v.    Williams 
3   C.L.R.  43 

Dicknson  v.  Edivnrds.  (1909)  V.L.R.  403  ;  31 
A.L.T.  55. 

Reversed.     Dickason   v.   Kdwards 
10  C.L.R.  243 

Dickenson's    Application.    In    re  ;   J^otter    v. 
Dickenson.    (1905)    V.L.R.    235;  26 
A.L.T.  124. 
.\nirinod.     Rotter    v.     Dickenson 

2  C.L.R.  668 
Dilhl,Inre     -        -      -      -        12  Apj).  Cas.  4.59 

Rule  in.  applied.  Bataii.lakd  v. 
The  Kinp.  -  -  4  C.L.R.  1282 
Followed.  McGee  v.  I'm;  Kino 
4  C.L.R.  1453 
Principle  in.  applied.  \Un-\:  r. 
The  King     -  9    C.L.R.   257 

Dixon.  Kx  parte  ;  In  re  Lor, II.  (1904)  St.  R* 
(Qd.)   128. 
Reversed.     Dixon    v.     Todd 

1  C.L.R.  320 


Doe     V.      Barnurd     -  ■  13     Q.H.     945 

Disapproved.     Perry    v.    Clissold 

P.C,  4  C.L.R.  374  ;  |1907J  A.C.  73 

Doe  d.  Calkin  v.   Tomkinson,  2  M.  &  S.   165. 

Distinguished.      Carahkk  r.  Lloyd 

2   C.L.R.  480 

Dohcrti)   V.    Walsh;  Ex   parte    Wolsh,    (1907) 

St.  R.  (Qd.)  180. 

Reversed.     Walsh  v.  Doherty 

5  C.L.R.  196 
Dominion     Natural     Gas    Co.     v.     Collins  dk 

Perkins     -  -     (1909)     A.C.     640 

Distinguished.  Lothlxn  r.  Rick- 
ards     -         -  12    C.L.R.    165 

Doodeward  v.  Spence.  (1907)  7  S.R.  (X.S.W.) 
727. 
Reversed.     Doodevvard  v.  Spence 

6  C.L.R.  406 
Dowsett  v.   Eeid     ■          ■       14  W.A.L.R.   104 

Varied.     Dowsett    v.    Reid 

15  C.L.R.  695 
Drake  v.   Templeton  ;   In  re  Transfer  of  Land 

Act     1890,     (1913)     V.L.R.     9;   34 

A.L.T.  146. 

Reversed.     Drake    v.    Templeton 

16  C.L.R.  153 
Drew  V.  Nnnn     -          -          -       4  Q.B.D.  661 

Distinguished.  McLaughlin  v. 
Daily  Telegraph  Newspaper  Co.. 
Ltd.  ;  McLaughlin  v.  Vale  of 
Clywdd  Co.^l  M.  Co.  Ltd. 

1  C.L.R.  243 

Dublin,  Wicklow  and  Wexford  Railway  Co.  v. 
Slattery     -  -      3  App.  Cas.  1155 

Distinguished.        Fraser    v.     Vic- 
torian  Railways   Commissioners 
8    C.L.R.  54 

Duggan.  Ex  parte     -  -     4  N.S.W. L.R.  332 

Approved.     EvANS    r.    Donaldson 

9   C.L.R.  140 

Dun   v.    Macintosh     -  ■      3   C.L.R.    1134 

Reversed.     Macintosh   v.    Dun 
P.C.  6  C.L.R.  303  ;  [1908]   A.C.  390 

Duncan  v.  Daniels,  (1908)  8  S.R.  (N.S.W.) 
237. 

Approved.     Duncan     v.     Daniels 
5   C.L.R.  379 

Duncanson  v.  Haywood  -  6  Tas.  L.R.  16 
Special  leave  to  appeal  rescinded. 
Duncanson   v.    Haywood 

11   C.L.R.  540 

Dunn  {William).  Re  24  N.S.W. W.X.  184 
Reversed.  Williams  r.  Dunn's 
Assignee     -  6   C.L.R.  425 

Dunstan  v.  Houison.  (1901)   1   S.R.  (X.S.W.) 
(P:q.)  212. 
Over-ruled.     Fielding   r.  Hoi:ison 

7  C.L.R.  393 
Dtvyer  v.  Railway  Commissioners.  24  X.S.W. 

W.N.  72. 

Reversed.     Dwyer   v.    Railway 

Commissioners  of  N.S.W. 

5   C.L.R.  686 

Eastern  and  Australian  Steamship  Co.  Ltd.  v. 
Foivles.  (1913)  S.R.  (Qd.)  64. 
Set   aside.         Fowles   v.    Eastern 
and    Au.strali.\n    Stkamsutp    Co. 
Ltd.      -         -         -      17  C.L.R.  149 


CASES  AFFIRMED,  REVERSED,  &c. 


Easlman     Photographic     Materials     Co.     v. 
Comptroller-General     ,  of       Patents, 
(1898)  A.C.  571  ;    15  R.P.C.  476. 
Discussed.  Schweppes    Ltd.    v. 

E.  Rowlands  Ptv.   Ltd. 

16  C.L.R.  162 
Father  v.  The  King      ■  -       19  C.L.R.  409 

Applied.       Corbet  v.  Lovekin 

19   C.L.R.  562 
Edwards  v.Hirschman    ■    21  N.S.W.L.R.  116 
Overruled.       Fish  v.   Stanton 

12  C.L.R.  39 
Egan  V.  Anderson      -  -  8  W.A.L.R.  30 

Reversed.     Anderson  v.  Egan 

3   C.L.R.  269 
Egbert  V.  Short         -  -         (1907)  2  Ch.  205 

Considered  and  applied.  Maritime 
Insurance  Co.  v.  Geelong  Har- 
bour Trust  Commissioners 

6  C.L.R.  194 
Egerton  v.  Masscy      -  -      3  C.B.N. S.  338 

Followed.      Caraher  v.  Lt.oyd 

2  C.L.R.  480 
EUenhorou'jh .  In  re  ;     Towry  Law  v.    Burne. 
(1903)   1  Ch.  697. 
Distinguished.      Caraher  v.  Lloyd 

2  C.L.R.  480 
Emery  x.   Binns      -         ■     7  :Moo.  P.C.C.   195 

Distinguished.       Pillar  v.  Arthur 
15   C.L.R.  18 
Enever  v.    The  King  -  1  Tas.  L.R.  70 

Affirmed.      Enever  v.  The  King 

3  C.L.R.  969 
Enever  v.   The  King      -          -       3  C.L.R.   969 

Followed.  Baume  v.  The  Com- 

monwealth     -         -      4  C.L.R.  97 

Eno  V.  Dunn     -  -  -      15  App.  Cas.  252 

Applied.  Lever  Bros.  Ltd.  v. 
Abrams  -  -  -  8  C.L.R.  609 
Applied.  Robert  H.\rper  &  Co. 
Pty.  Ltd.  v.  A.  G.  Boake.  Roberts 
&  Co.  Ltd.     -         -     17   C.L.R.  514 

Evans.  Ex  parte   -   (1908)  8  S.R.  (N.S.W.)  309 
Reversed.     Evans  v.  Donaldson 

9   C.L.R.  140 

Evans  v.   Williams    -     10  S.R.  (X.S.W.)  522 
Reversed.         Evans  r.  Williams 

11   C.L.R.  550 

Everingham,  Ex  parte.  9  S.C.R.  (X.S.W.)  250 

Approved.     Evans    v.    Donaldson 

9   C.L.R.  140 

Eyers.  In  re;  Mcintosh  v.  Milliqan  (1907)  7 
S.R.  (N.S.W.)  83. 
Affirmed.     Penny   v.   Milligan 

5  C.L.R.  349 

Falcke    V.    Scottish    Imperial   Insurance    Co., 

34  Ch.  D.   234. 

Applied.     -     -  7    C.L.R.    352 

Folk  V.  Lysaght  Bros  and  Co.  Ltd..    (1904)  4 

S.R.  (N.S.W.)  665. 

Reversed.     Lys.aght   Bros.    &   Co. 

Ltd.  v.  Falk.  -    2   C.L.R.  421 

Federal  Gold  Mines  v.  Ennor,   12  W.A.L.R. 

59. 

Reversed.     Federal    Gold    Mines 

Ltd.   v.    Ennor     -     13    C.L.R.   276 


Federated  Amalgamated  Government  Railway 
and  Tramway  Service  Association  v. 
New  South  Wales  Railway  Traffic 
Employes'  As.'iociation,  4  C.L.R.  488 
Distinguished.  Attorney  -  Gen- 
eral OF  N.S.W.  V.  Collector  of 
Customs  for  N.S.W.  5  C.L.R.  818 
Discussed.  Australian  Steam- 
ships Ltd.  v.  Malcolm 

19  C.L.R.  298 

Federated  Saw  Mill  dbc.  Employees  of  Aus- 
tralasia V.  James  Moore  <fc  Sons  Pty. 
Ltd.  ...  8  C.L.R.  465 
Opinion  in.  adopted.  Australian 
Boot  Trade  Employes'  Federa- 
tion V.  Whybrow   &  Co. 

10  C.L.R.  266 

Ferrier  v.  Wilson.  23  N.S.W.W.N.  115 
Reversed.     Ferrier    v.    Wilson 

4  C.L.R.  785 

Fl«h  V.  Stanton,  10  S.R.  (N.S.W.)  622 
Reversed.     Fish  v.  Stanton 

12  C.L.R.  39 

j    Fitzgerald  v.  Fitzgerald,    L.R.  1  P.  &  M.  694 

Explained.     Fremlin    v.    Fremlin 

16  C.L.R.  212 

Flint  V.   Webb     -  -  -       4  C.L.R.   1178 

Special  leave  to  appeal  refused. 
Commissioner  of  Taxation 
(N.S.W.)  V.  Baxter  :  Webb  v. 
Flint      ,-         -       P.C.  5  C.L.R.  398 

Foley  V.  Ryder     -  (1906)  St.  R.  (Qd.)  225 

Reversed.     Ryder  v.  Foley 

4  C.L.R.  422 

Ford  V.  Ryan     -  -  -    4  Ir.  Ch.  R.  342 

Applied.  Mutual  Life  Insurance 
OF  New   York   r.   Pechotsch 

2  C.L.R.  823 
Fosberyv.  McLaughlin,  (1904)  4  S.R.  (N.S.W.) 

74. 

Varied,     and    affirmed    as     varied. 

McLaughlin  v.  Fosbery 

1    C.L.R.  546 
Foster,  In  re.  (1906)  V.L.R.  182;   27  A.L.T. 
129. 
Reversed.     Forster    i'.    Shackell 

3  C.L.R.  460 
Fraclelton  v.  Macqueen,  (1909)  St.  R.  (Qd.)89 

Varied  and  affirmed  as  varied. 
Macqueen    v.    Frackelton 

8  C.L.R.  673 

Frackelton,    In    re.    v.    Macqteoi  ;  In    re    A 

Solicitor.  1910  St.R.  (Qd.)  1 

Affirmed.     Frackelton  v.  Atthow 

10  C.L.R.  522 

Francis  v.  Lyon     -  (1906)  St.  R.  (Qd.)  306 

Reversed.     Francis    v.    Lyon 

4  C.L.R.  1023 
Freehillw.  McLaughlin,  (1907)  7  S.R.  (X.S.W.) 
253. 

Affirmed.     McLaughlin    v.    Free- 
hill       ...       5   C.L.R.  858 
Fremlin  v.   Fremlin,  29  W.N.  (N.S.W.)   109 
Reversed.     Fremlin    v.    Fremlin 
16    C.L.R.    212 

Gardiner  X.  Orchard     -      10  S.R.  (N.S.W.)  150 

Reversed.     Gardiner   v.   Orch.\rd 

10  C.L.R.  722 


XXXVlll. 


CASES  AFFIRMED,  REVERSED,  &c. 


aarnlt  v.   rh'shanj,.   L'S   W.X.   (N.S.W.)   112 
Ailirincd.      Cauuktt   r.   rKsruANcK 
^  13  C.L.R.  430 

Heeloiii/     Harhor      1'nifil     ('oititnissioiurs     v. 
Marilin/ic     Iihs-uranvt-      Co.,      (1908) 
V.L.H.  •2^^-  :  29  A.L.T.  243. 
Affirmed.       M.\ritimk     Insi  ran(  k 
Co.  Ltd.  c.  CJeklong  Harbok  Trtst 

COMMLSSIONKRS       -       6       C.L.R.       194 

Geu'ial  Hill  Posting  Co.  Ltd.  \.  Atkivson 
(1908)  1  Ch.  r>37  ;  (1909)  A.V.  118. 
Appliorl.  Kaitman  v.  M((Jii.li- 

crnov  -        19   C.L.R.  1 

Qibb.  In  n:  (191.J)  X'.L.K.  12(1  :  :W  A.L.T.  1.1.'}. 
Reversed.  Union  Tristkk  Co.  of 
Australia  Ltd.  v.  WKurs 

19  C.L.R.  669 

Gibson.  E.r  parte  ;  In  re  Lamb     -     4  Morr.  25. 

Rule  in,  applied.     MoY   r.   Briscoe 

&  Co.  Ltd.      -         -      5    C.L.R.   56 

Gilbert.  In   re  ;    Gilbert  v.   H luUe.'^lnii, .   2S  Ch. 

D.   .'J49. 

Applied.  ALKXANDf:R  Fercjuson  & 
Co.  V.  Daniel  Crawford  &  Co. 
Ltd.     -         -         -        10  C.L.R.  207 

Gillespie.  Re,  -  -  24  N.S.W.W.N.  169. 
Reversed.  Maxwell  v.  Official 
Assignee     of     Gillespie 

8  C.L.R.  553 

Gillespie.     Re  :  Ex    parte     Official    Receiver, 
(1908)  8   S.K.   (X.S.W.)   192. 
Reversetl.     Maxwell    v.    Official 
Assignee  of  Gillespie 

8  C.L.R.  553 

Glebe.  Borough  of  v.  Lukey  (Aiistrdlian  Gas- 
light Co.),  (1903)  3  S.R.  (X.S.W.) 
698. 

Reversed.  Borolgh  of  Glebe  v. 
LuKEY     -  1    C.L.R.    158 

Gli.%san  v.  Crowley.  (190."))  .j  S.R.  (X.S.W.) 
219. 

Reversed.  Crowley  v.  C;lissan 
(Xo.    2)     -         -  2    C.L.R.   744 

Glynn  v.  Margrtson.  (1893)  A.C.  :5.11  at  p.  358 
Rule  in.  applied.  Ryan  r.  Ferger- 
soN.     ...        8    C.L.R.    731 

Godhard  v.  James  Inqlis  and  Co.  Ltd.,  (1904) 
4   S.R.    (X.S.W.)   327. 
Reversed.       Godhard      v.      James 
Inglis   &   Co.   Ltd.       2    C.L.R.  78 

Goebel,  Ex  parte     -  ■   2  S.C.R.  (X.S.W.)  82 

Approved.     Pillar     ?•.     Arthi^r 

15   C.L.R.  18 

Goldsbrouqh  Mart  and  Co.  v.    Bowtrll.  (1905) 
h  S.R.    (X.S.W.)   461. 
Affirmed.         Rowtell      r.      Colds- 
BRoi'GH  MoRT  &  Co.    3   C.L.R.  444 

Goldsbronr/h.     Mort     dh    Co.    Ltd.     \.     Quinn 
io   S.R.    (X.S.W.)    170. 
Reversed.     Goldsbrovgh.  ^Jort  & 
Co.  Ltd.  v.  Quinn  -  10  C.L.R.  674 

Gold.-^ynith  v.  Sinds  ■  -  4  C.L.R.  1648- 
Applied.      MocLK    r.    :\I()ri  e 

13  C.L.R.  267 

Goode  V.  Bcrhtel  ■  -  6  W.A.L.R.  86. 
Reversed.     Goode     v.     Uechtel 

2  C.L.R.   121 


Gordon,     Ex    parte.     ■  -     3    C.L.R.     724 

Rule  nisi  for  prohibition  discharged. 

J'RESTON      I'.      DONOHOE 

3  C.L.R.  1089 

Gosling  v.  Go.fling     -  -  -      .lolin.  265. 

Ajiplied.     Smidmork    r.    Makinson 

6   C.L.R.  243 

Graham     v.    Lncas.    (I!)(i7)    X'.L.R.    47S  ;    29 

A.L.T.    10. 

Affirmed.     LrcAS    r.    Craham 

5   C.L.R.  188 
Grain's  Case     ...         1    Ch.   I).   307- 

Applied.  S.     A.      .Joseph    and 

RicKARi)    Ltd.    v.    Lindley 

3  C.L.R.  280 
Gree.nway,     In    re,     (1910)   V.L.R.     469;   32 

A.L.T.  169. 

Reversed,     (jreenway    r.    McKay 

12  C.L.R.  310 

Greville  v.   Williams,  (1905)  5  S.R.  (N.S.W.) 

600. 

Reversed.     Greville  v.  Willlams 

4  C.L.R.  694 
Reversed  on  appeal.  Willia.ms  v. 
Curator  of  Intestate  Estates 

P.C,  8  C.L.R.  760  ;  [1909]  A.C.  353 
Restored.  Williams  v.  Curator 
OF    Intestate    Est.\tes 

P.C.  8  C.L.R.  760  ;  [1909]  A.C.  353 

Groves  v.  Lord  Wimborne,  (1898)  2  Q.B.  402. 
Distinguished.  London  and  We.st 
Australian  Exploration  Co.  Ltd. 
V.  Ricci     -         -         -    4  C.L.R.  617 

Grunden   v.   Nissen.    (1911)   V.L.R.    267;  33 
A.L.T.   11. 
Reversed.     Nissen    v.    Grunden 

14  C.L.R.  297 

Guthridge  (N.)  Ltd.  v.  Wilfley  Ore  Concen- 
trator Syndicate  Ltd..  3  C.L.R.  583. 
Special  leave  to  ajjpeal  refused. 
Wilfley  Ore  Concentrator  Syn- 
dicate Ltd.  r.  X'.  CcTHRiix;!-:  Ltd. 
P.C,  4  C.L.R.  202;  [1906)  A.C.  548 

Haberfield  Proprietary  Ltd.,  In  re.  (1907)  S.R. 
(N.S.W.)  247. 

Reversed.     Amalgamated  Society 

OF    Carpenters    and    Joiners    v. 

Haberfield     Proprietary     Ltd. 

5   C.L.R.   33 

Hales  V.  Miller,  (1905)  5  S.R.  (X.S.W.)  163. 

Ratio     decidendi     in,     disapproved. 

Williams  v.  Macharo 

7  C.L.R.  213 
Hall.   Ex  parte;  In   re   Robertson,   (1907)   St. 

R.  (Qd.)  76. 

Affirmed.     Rank    of    Atstralasia 

V.  H.ALL     -  -  4  C.L.R.  1514 

Hall  V.  Costello,  (1905)  5  S.R.  (X.S.W.)  573, 

Overruled.     Phillips    v.    Lynch 

5    C.L.R.  12 

Special    leave    to    aj^peal    n^fuscd. 

Hall   v.  Costello   -   9   C.L.R.  239 
Hall   V.    Costello     -     -      24    N.S.W.W.X.    66 

Special  Leave  to  appeal  rescinded. 

Hall  v.  Costello     -    9  C.L.R.  239 
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H(dl-Gibbs    Mercantile    Aqency  Ltd.   v.   Dun,     • 

1910  St.   R.    (Qfi.)    333.  I 

Reversed.     Hall-Gibbs     Mercan- 

TiLK  Agency  Ltd.  r.  Dun 

12   C.L.R.  84 
Hamilton,  In  re.  (1907)  V.L.R.  75  ;   28  A.L.T. 

124. 

Reversed.     Hamilton     r.     Warne    1 
4  C.L.R.  1293 
Hamilton    v.    Baker,    The    "  Sara."    14    App. 

Cas.  209,  at  pp.  221,   222. 

Rule     in,     applied.     Williams     v. 

Dunn's  Assignee     -     6  C.L.R.  425 
Hancock  v.  Watson     -  -      (1902)  A.C.  14. 

Distinguished.     Smidmore  v.  Smid- 

MORE  -        3   C.L.R.  344 

Haiidlej   v.    Loiulon.    EdinbKiyjh  and  Cla.sgoiv 

Assurance  Co.      -    (1902)  1  K.B.  .350. 

Commented      on.      Armstrong     v. 

Great  Southern  Gold  Mining  Co., 

N.L.     -         -         -       12   C.L.R.  382 
Hannon  v.  MrLuriy,  (1914)   V.L.R.  526;   36 

A.L.T.   62. 

Special    leave     to     appeal    refused. 

Hannon   v.   McLartv 

18  C.L.R.  575 
Harmon  s  Case     -          ■          -      1  Ch.  D.  326. 

Applied.     S.  A.  Joseph  and  Rick- 

ard    Ltd.    v.    Lindley 

3  C.L.R.  280 
Harris.     Sir     Mat/hew.     E.c    parte.     11     S.R. 

(N.S.W.)   524. 

Affirmed.     Sydney  Corporation  v. 

Harris     ...      14    C.L.R.   1 
Harris.  Ex  parte       -       -   14  S.R.  (N.S.W.)  109 

Affirmed.     Harris  v.  Minister  of 

Public  Works  (N.S.W.) 

19  C.L.R.  180 
Harris  v.  Minister  for  Public  Works.  12  S.R. 

(N.S.W.)  149. 

Reversed.     Harris  v.  Minister  for 

Public  Works  (N.S.W.) 

14  C.L.R.  721 
Harris  v.  S>jdnev  Glass  and  Tile  Co.,  (1904) 

4  S.R.  '(N.S.W.)  454. 

Affirmed.    Harris  v.  Sydney  Glass 

&  Tile  Co.     -         -      2  C.L.R.  227 
Harrison,  Jones  cfc  Devlin  Ltd.  v.  Union  Bank 

of  Australia,   10  S.R.   (N.S.W.)  266 

Reversed    in    part    and    affirmed    in 

part.    Union  Bank  of  Australia  v. 

Harrison,   Jones   &   Devlin  Ltd. 

11   C.L.R.  492 

Harrison.  San  Mit/uel   Pty.   Ltd.  v.    Dolphin. 

33  A.L.T.  5. 

Reversed.      Dolphin   v.   Harrison 

San  Miguel  Pty.  Ltd. 

13  C.L.R.  271 
Harsant    v.    Blain,    Macdonald   and    Co.,    56 

L.J.Q.B.  511. 

Followed.     Bay'ne  v.  Stephen 

8    C.L.R.   1 
Harvey  \.  Devereux     -  -     10  Tas.  L.R.  105 

Reversed.     Harvey'    v.    Devereux 

19  C.L.R.  291 

Harwood  v.   Great  Northern  Railway  Co.,   11 

H.L.C.  654. 

-Applied.     Linotype    Co.     Ltd.     r, 

MouNSEY  -     -     9  C.L.R.  194 


Hawker  v.  McLeod,  9  S.R.  (N.S.W.)  582  ;     26 

W.N.    125. 

Reversed.     Hawker  v.   McLeod 

10  C.L.R.  628 
Hawthorn,  In  re  Mayor  d'c.   of ;  Ex  parte  Co.- 

op.  Brick  Co.,  (1909)  V.L.R.  27  ;   30 

A.L.T.  118. 

Reversed.  Co-operative  Brick  Co., 

Pty.  Ltd.  v.  Mayor  of  Hawthorn 

9   C.L.R.  301 

Hawthorn   Corporation  v.   Kannuluik.   (1906) 

A.C.   105. 

Distinguished.     Essendon,    Mayor 

&c.  OF  V.  McSweeney 

17  C.L.R.  524 
Hay    V.    Australasian    Institute    of    Marine 

Engineers,    (1906)   6    S.R.    (N.S.W.) 

30. 

Affirmed.     Hay'    r.    Australasian 

Institute   of   Marine   Engineers 

3  C.L.R.  1002 
Hazelton  v.  Potter.  (1907)  7  S.R.  (N.S.W.)  270. 

Reversed.     Hazelton  v.  Potter 

5  C.L.R.  445 
Hedbenj  v.   Woodhall     -      -       8  Tas.  L.R.  66 

Affirmed.     Hedbero  v.  Woodhall 
15  C.L.R.  531 
Hegart}/    v.    Ellis.    (1908)    V.L.R.    100;       29 
A.L.T.    167. 
Affirmed.     Hegarty   v.    Ellis 

6  C.L.R.  264 
Heppingstone  v.  Stetvarrt,   12  \A'.A.Ti.R.   135. 

Reversed.  Heppingstone     v. 

Stewart     -        -         12    C.L.R.   126 

Heward  v.  The  Kinq,  (1905)  V.L.R.  548;  27 

A.L.T.  50. 

Varied.     Heward    v.   The    King 

3   C.L.R.  117 
Heivard  V.   The  King     -  -      3  C.L.R.  117. 

Followed.      Dent  v.  Commissioner 

OF   Stamp  Duties     -     9  C.L.R.  406 

Hey.  Ex  parte  -  11  S.R.  (N.S.W.)  234. 
Special  leave  to  appeal  refused. 
Hey  v.  Brooks     -     13   C.L.R.  219 

Heydon  v.  Lillis.  (1906)  6  S.R.  (N.S.W.)  677. 
Rever.sed.     Heydon   v.   Lillis 

4  C.L.R.  1223 
Hilcoat  V.  Archbishop  of  Canterbury  and  York, 

lOC.B.  327. 

Explained.  Corrie  v.  MacDer- 
mott 
P.C.  18  C.L.R.  511  ;  [1914]  A.C.  1056 
Hiskens  v.  Australasian  United  Steam  Navi- 
gation Co.,  Ltd.,  (1913)  V.L.R.  402; 
35  A.L.T.  65. 

Reversed.  Australasian  United 
Steam  Navigation  Co..  Ltd.  v. 
Hiskens     -         -        18    C.L.R.   646 

Hoban  v.  Co.v's  Contract  ;  In  re,  (1911)  V.L.R. 
49  ;  32  A.L.T.   97. 
Affirmed.     Cox  v.  Hoban 

12  C.L.R.  256 

Hocking  v.  West  Au.-itralian  Bank.  11  W.A. 
L.R.  144. 

Reversed.  Hocking  /'.  West  Aus- 
tralian    Bank     -     9     C.L.R.     738 
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HoMtn    V.     Black;    (1905)    V.L.R.    326;   2»> 
A.L.T.  2U5. 
Reversed.     Holden    c.   Black 

2  C.L.R.  768 

HoHtu  V.  Hetirn  Bull  d:  Co.,  Ltd.,  11  S.R. 
(X.S.W.)  5«4. 

Reversetl.  Henry  Bvll  &  Co.. 
Ltd.  v.  Holden  13  C.L.R.  569 

Holford  V.  Melbourne  Tramway  and  Omnibu.1 
Co..  Ltd..  (1909)  V.L.R.  497;  29 
A.L.T.  112. 

Commented  on.  Armstrong  r. 
Great  Southern  Gold  Mininc;  Co. 
N.L.     -         -  12     C.L.R.    382 

Holland    v.     Holland.     Att-Gen.     intervening, 
1912  S.R.  (Qd.)  1. 
Reversed.     Att.-Gen.  for  Qceen.s- 
LAND  f.  Holland     -     15  C.L.R.  43 

Hollingsuorth  v.  Hewitt  -  -  28  W.X.  .53 
Affirmed.  Hollingsworth        v. 

Hewitt     -  13    C.L.R.    20 

Home  of  Peace  for  the  Dying  and  Incurable  v. 
Solicitor- General  -  7  C.L.R.  680. 
Approved.  Diocesan  Trustees  of 
THE  Church  of  England  v.  Solici- 
tor-General    -     -      9   C.L.R.  757 

Hood  Barrs  \-  Heriot  -  -  (1896)  A.C.  174. 
Followed.  Paterson  v.  McXagh- 
ten     .         -         -         2    C.L.R.   615 

Hop  Sing,  Ex  parte.  4  X.S.W. W.X.  59. 
Dicta  of  Innes,  J.,  dissented  from. 
Mackav  v.  Davies     -    1  C.L.R.  483 

Houi/son  v.  Fielding.  (1907)  7  S.R.  (X.S.W.) 
677. 

Varied.       Fielding     v.     Houison 
7  C.L.R.  393 

Howard  v.  Braithuaite.  1  V.  &  B.  202. 
Considered  and  applied.  Lysaght 
Bros    &  Co.  Ltd.  v.  Falk 

2   C.L.R.  421 

Howard  Smith.  Willi^im.  Pty.  Co..  Ltd.  v. 
Mayor itc.  of  the  Cit^  of  Melbourne 
(1911)  V.L.R.  142:  32  A.L.T.  146. 
Affirmed.  Melbourne  Corpora- 
tion V.  Howard  Smith  Co.,  Ltd. 
13  C.L.R.  253 

Hughes  v.  Metropolitan  Railway  Co..  2  App. 
Cn.s.  439. 

Applied.  Barns  v.  Quee.vsland 
Xational  Bank     -       3  C.L.R.  925 

Hughes  \:  Steel     -  -     24  X.S.W. W.X.  146. 

Reversed.     Hughes    r.    Stkkl 

5  C.L.R.  755 

Hnlse,  In  re     ■  ■  -     (1905)   1  Ch.  406 

Followed.  Regi.strar  ok  Titles 
V.   Spencer     -  9  C.L.R.  641 

Hussey  v.  Home-Payne  -  4  A]i;).  ("as.  311. 
Applied.  Howard  Smith  &  Co. 
Ltd.  v.  Varawa     -       5   C.L.R.  68 

Ibrahim  v.  The  King     -  -     191 4  A.C.  .599. 

Followed.     Father    »•.    'I'm-:    Kino 
19  C.L.R.  409 
Imperial  Loan  Co.  v.  Stone  (1892)    I  g.Ii.  599 
Di.stinfruished.  McLauc;filin    v. 

Daily  Telegraph  Xewspaper  Co. 
Ltd.  ;  Mr  Laughlin  ?•.  Vale  of 
Clwvdd  Coal  M.  Co.  Ltd. 

1   C.L.R.  243 


Incandescent    Gas   Light    Co.   v.  Brcgdei,  16 

R.I'.C.  179. 

Dissented  from.    National  Phono- 
graph Co.    OF  Australia  Ltd.  v. 

Menck    -         -  -     7  C.L.R.  481 

Incande.<!cent    Gas    Light    Co.    v.    Cantrlo.    12 

R.P.C.  262. 

Dicta  in.  dissented  from.   X.\tion.\l 

Phonograph    Co.     oi     Australia 

Ltd.    v.    Menck     -     7    C.L.R.    481 
Income   Ta.r  .4c/.s  In  re,  29  V.L.R.  748  ;   25 

A.L.T.  245. 

Reversed.     Deakin  i'.  Webb  ;  Lyne 

V.  Webb     -  -   1  C.L.R.  585 

I    Income  Tax  Act.9,  In  re  (Xo.  1 ),  (1909)  V.L.R. 
j  584;   31  A.LT    127. 

Reversed  in  part.     Webb  v.   Lyne 

10  C.L.R.  482. 

Overruled. 

P.C.,18  C.L.R.  519;  [1914]  A.C.  1013 
Income  Tax  Acts.  In  re.  (Xo.  1)  (1910)  V.L.R 

240  ;  31   A.L.T.   205. 

Affirmed.     Webb     v.     Australian 

Deposit  and  Mortg.\ge  Bank  Ltd. 

11   C.L.R.  223 

Incoyne    Tax    Acts,    In   re      34   A.L.T.     17. 

Reversed.    Melboitine  Trust  Ltd. 

V.  Commissioner  of  Taxes  (Vict.), 

15  C.L.R.  274. 

Reversed  on  appeal. 
P.C.,18  C.L.R.  413  ;  [1914]  A.C.  1001 
Income  Tax  Acts,  In  re  (Xo    1),  (1913)  V.L.R. 

20  ;  34  A.L.T.  110. 
Reversed.     Moffati  i-.  Webb 

16  C.L.R.  120 
Income   Tax  {Consolidating)  Acts,    1902-1904 

and    Income     Tax    Declaratory    Act 

1905,  In  re.  (1907)  St.  R.  (Qd.)  110. 

Affirmed.     Cooper  v.  Commissioner 

of  Income  Tax  (Qd.) 

4  C.L.R.  1304 
Digharn  v.   Hie  Lee,   (1912)   V.L.R.  329;  34 

A.L.T.  41. 

Affirmed.     Ingham    r.    Hik    Lee 

15  C.L.R.  267 
Ireland    v.    Livingston,    L.R.    5    H.L.    395. 

Applied.        International   Paper 

Co.  V.  Spicer     -       -     4  C.L.R.  739 

Statement    in.    adopted.     Bowden 

Bros.  &  Co.  Ltd.  r.  Little 

4  C.L.R.  1364 
Isles  V.   Federal  Commissioner  of  Land   Tax, 

14  C.L.R.  372. 

Distinguished.  Clifford        r. 

Deputy     Federal    Commissioner 

OF  Land  Tax  for  X.S.W. 

19  C.L.R.  593 
Ivison  V.  Ga.<tsiot     -  -      3  D.M.  A-  G.  958. 

Applied.     Peter    v.    SitirwAV 

7   C.L.R.  232 
Jach,   In   re.   (1905)  V.L.R.    275;   26   A.L.T. 

172. 

Atlirmed.     Jack   v.   Smaii. 

2   C.L.R.  684 
Jamirson.    In    re  ;   Christen.ion    v.    J'lniirsnn, 

(1907)  V.L.R.    103;   28  A.L.T.    138 

Affirmed.     Jamieson    r.   Chhisten- 

soN.     ...        4   C.L.R.  1489 


CASES  AFFIRMED,  REVERSED,  &c. 
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Jegon  v.    Vivian     -  -        L.R.  6  Ch.   742. 

Considered  and  applied.  Mere- 
wether  V.  Scottish  Australian 
Mining  Co.  Ltd..     -     4  C.L.R.  953 

Johansen  v.  City  Mutual  Life  Assurance 
Society  Ltd.,  (1904)  St.  R.  (Qd.)288. 
Special  leave  to  appeal  refused. 
Johansen  v.  City  Mutual  Life 
Assurance  Society  Ltd. 

2  C.L.R.  186 
Jones  w.  Holmes  (1907)  7   S.R.  (X.S.W.)  17. 

Reversed.        Holmfs       v.       Jones 

4  C.L.R. 1692 

Josephson  v.    You»g     -     21  X.S.W. L.R.   188 

Approved.     New  South  Wales  v. 

Commonwealth     -     6     C.L.R.    214 
Joske    V.    Lubrano.    (1906))    V.L.R.    407  ;   28 

A.L.T.  40. 

Reversed.     Joske    v.    Lubrano. 

4   C.L.R.  71 
Joske   V.   Stiggants     -  -        33   A.L.T.    80. 

Appeal    from,     dismissed,     but    on 

different     grounds.     Stiggants     v. 

Joske     -         -         -     12  C.L.R.  549 
Joske  V.  Strutt,  (1912)  V.L.R.  118  ;  33  A.L.T. 

189. 

Special    leave    to     appeal    refused. 

Joske  v.  Strutt     -     14  C.L.R.  180 

Kauri  Timber  Co.  v.  The  Woosung.  14 
N.S.W.W.X.  38. 

Approved.  Robertson  v.  Commis- 
sioner OF  Stamp  Duties  (X.S.W.) 

3  C.L.R.  829 
Keighley,  Maxsted  and  Co.  v.  Durant,  (1901) 

A.C.  240. 

Applied.     Howard    Smith    &    Co. 

Ltd.    v.    VAR.A.WA     -     5    C.L.R.    68 

Kelly  V.  Siveeney  ;  Ex  parte  Swepiiey.  (1908) 
St.  R.  (Qd.)    182. 

Special  leave  to  appeal  refused. 
Sweeney  v.  Kelly    -     7  C.L.R.  30 

Kelly  V.    Wigzell.      -  -     (1907)  Q.W.X.   1. 

Reversed.     Kelly  v.  Wigzell 

5   C.L.R.  126 

Kennedy  v.  De  Trafford.  (1897)  A.C.  180. 
Followed.  Pendlebury  v.  Colon- 
ial Mutual  Life  Assurance 
Society    Ltd.     -     13     C.L.R.     676 

Kidman  v.  National  Mutual  Life  Association 
of  Australasia.  7  W.A.L.R.  64. 
Reversed.  Xational  Mutual  Life 
Association  of  Australasia  i\ 
KiDM.AN     -         -  3    C.L.R.    160 

King  v.  Cundy  -  -  l.i  X.S.W.W.X.  1.58. 
Approved.  Saunders    v.    Bor- 

thistle     -         -  1     C.L.R.    379 

King  V.  Tait  -  10  X.S.W.L.R.  (Eq.)  232. 
Approved.     Anderson    v.    Egan 

3  C.L.R.  269 

Kirkwood  v.   Webster     -  -     9  Ch.  D.  239. 

Applied.  DoNOHOE  ?•.  Britz  (Xo. 
2).         -         -         -        1    C.L.R.   662 

Kitchen  &  Sons..  Ltd.  v.    Brisbane  Soap  Co.. 

Ltd..       -     (1910)  St.  R.   (Qd.)   301. 

Varied.     Campbell  v.   Kitchen   & 

Sons,  Ltd.  and  Brisbane  Soap  Co. 

12  C.L.R.  515 


Kitchen  dy  Sons,  Ltd.  v.    Brisbane  Soap   Co., 
(1910)    St.    R.    (Qd.)    (301.) 
Leave  to  appeal  granted.  Campbell 
V.    Kitchen    &    Sons,    Ltd.    and 
Brisbane   Soap  Co.   Ltd. 

12  C.L.R.  51S 

Knight    v.    Egerton         -  -        7    Ex.    407 

Followed.     Miles    v.    Commerciai* 
Banking  Co.  of    Sydney 

1  C.L.R.  470 
Knight    v.    Municipal    District   of    Rockdale, 

20  X.S.W.L.R.  (Eq.)  32. 

Followed.     Borough  of  Glebe  v. 

LuKEY     -         -     -       1     C.L.R.    15& 

Knoioles  v.  Municipalitij  of  Newcastle.  9  S.R. 
(X.S.W.)  264  ;■  26  W.X.  (X.S.W.)  68> 
Reversed.  Knowles  v.  Xewcastle 
Corporation  -     -     -  9    C.L.R.  534^ 

Knox  V.  Bible.  (1907)  V.L.R.  485  ;  29  A.L.T.. 
23. 

Special    Leave    to    appeal    refused. 
Bible  v.   Knox     -     4   C.L.R.  1462. 

Kops  V.  The  Queen  ;  Ex  parte  Kops,  (1894) 
A.C.  650. 

Followed.     McGee    v.    The    King 
4  C.L.R.  1453 
Korn  V.  Bono  c&  Crihb,  (1911)  St.  R.  (Qd.)  1. 
Reversed.     Cribb    v.    Korn 

12  C.L.R.  20S 

La  Cite  de  Montreal  v.  Les  Ecclesiastiqiies  du 
Seminaire   de    St.    Sulpice  de   Mon- 
treal.  14  App.  Cas.  660. 
Applied.     Daily  Telegraph  Xews- 
P.A.PER  Co.  Ltd.  v.  McLaughlin 

P.C.  1  C.L.R.  479  :  [1904]  A.C.  776 
Applied.     Xorton    v.    Taylor 

2  C.L.R.  291 
Lamb.  In   re  ;   Ex  parte   Gibson.   4  ^lorr.   25. 

Rule  in,  applied.     MoY  v.  Briscoe 
&  Co.  Ltd.      -         -      5   C.L.R.  5& 

Lamson  Store  Service  Co.  v.  Weidenbach  and 
Go's  Trustees  -  1  W.A.L.R.  166 
Approved.  Lamson  Store  Ser- 
vice Co.  Ltd  v.  Russell  Wilkin.s 

6  Sons   Ltd.     -     -     4   C.L.R.   672 
Langley  v.  Foster.  (1905)  5  S.R.  (X.S.W.)  678. 

Reversed.     Langley   v.    Foster 

4  C.L.R.  167 
Lansell  v.  Liddell     -     -     -       33  A.L.T.   164. 
Affirmed.     Liddell    v.    Lansell 

14  C.L.R.  668 
Larcombe  v.  Goldsbrough.  MortandCo..{l90~) 

7  S.R.  (X.S.W.)  123. 

Reserved.     Goldsbrough.  Mort  &. 

Co.  V.  Larcombe     -      5  C.L.R.  263 
Lassence  \\  Tierney     -  -      IMac.  &G.551 

Distinguished.      Smidmore  v.  Smtd- 

MORE     -         -         -      3  C.L.R.     344 
Lawesx.  Bennett     -      1     Cox.  Cas.  in  Ch.  167 

Distinguished.      XicoL  v.  Chant 

7  C.L.R.  569 
Leahy,  Ex  parte;    Ex  parte  Rayment,  (1904) 

4   S.R.    (X.S.W.)   401. 

Reversed.     Clough   v.    Leahy 

2   C.L.R.  139 
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Cotnimssiftxir 
\V.A.L.H.4i». 
Ailinned.      C"om.missium;i{  oi"  Kah,- 
wAYs    I'.    Lkahy  2    C.L.R.    54 

Lee  V.  Coiiinii.ssioneruf  Pnle)it!i.  1.")  C.L.Ii.  Kil. 
Reversed.  Commissionkij     oi- 

Patkxts  v.  Lek     -     16  C.L.R.  138 

Leesoit  y.  General  Council  oj  Mt'lictil  Kiiii'-a. 
linn  ini'l  Ifnjistrdlinn.  r.i  Cli.  I).  Hdli 
Applii'd.     Stockwki.i,   r.    Kvm-Mt 

4  C.L.R.  469 
/..     Funn    V.    .\J<,t,„lni.son      -      1    H.L.C.    (137. 

("on-^idoicd  ai)d  applied.      Ooohard 

r.  Jamks  Jn(;i,is  &  Co.  Ltd. 

2    C.L.R.   78 
Le   Feuvre  v.  Lanke.sler.  li  Kl.   A"    lU.  .".;!((  :    I'S 

L..).Q.B.  2-yl. 

Followed.      XoKToN  r.    Tavi.ok 

2   C.L.R.  291 
LeffiiotI   V.    lirirrelt     -  -         1.1   Ch.    I).    :}()(> 

Considered.    Bkbarkalu  &  Co.  Ltp. 

r.  MvciNTOsH     -     -      12  C.L.R.  139 
Lepinc.    In    re:    Dowsett  v.  Culver,  (1892)   1 

Ch.   210. 

Distinguished.     Wigley  v.  Crozikr 

9  C.L.R.  425 

Utl  V.   RuniluU.  :i  Sni.  &  (J.  83  ;   24  L.J.  Ch. 

708. 

Distinguished.     Pknny  )•.  ^Iillkjan 

5  C.L.R.  349 
Lei-er  Bros.  Ltd.    v.    Ahrams.    8   C.L.R.    (;09. 

Applied.  Robert  Harper  &  Co. 
I'ty..  Ltd.  i\  A.  ]}oake  Robkrt.s  & 
Co.   Ltd.  -        17    C.L.R.   514 

Leviston  v.  Narracan  Shire.  (19U())  \'.L.R.  1  : 
27  A.L.T.   lOG. 

Affirmed.  Narracan  Shirt:  v. 
Leviston  3   C.L.R.  846 

Levy.    Ex    parte.    9    S.R.    (X.S.W.)    *)8,S  :   2(5 
W.X.  (N.S.W.)   l.U. 
Special    leave    to    appeal    refused. 
Sobye   v.    Levy  9    C.L.R.    496 

Lewis  V.  Folherf/ill     -  -      L.R.  5  Ch.  103. 

Considered  and  applied.  Mere- 
wether     r.     SrOTTISH     .Ar.STRALIAN 

Mining  Co.  Ltd.  4  C.L.R.  953 

Lewis  V.   The  Kin;/     -  -      14  C.L.R.    183. 

Followed.  The  King  '■.  Tickett 
Liaacs,  J.       .  .      19  C.L.R.  280 

Linotype  Co.   Ltd.  v.  Mounsey.  9  C.L.R.    194 

.\j)pliod.      McGlashan     r.     Rabett 

9   C  L  R    223 

Little  y.Bowdrn  Bros..  23  N.S.W. W.X."  l.")!. 
Reversed.  IJovvden  Bros.  &  Co. 
Ltd.   v.   Little     -     4   C.L.R.  1364 

Loijan  V.  Bank  of  Scotland  (Xo.  2).  (1900)  1 
K.H.    141. 

Considered  and  applied.  Mari- 
time Insitrance  Co.  ]>td.  r.  Cek- 
i.ONG  Harbokr  Trist  Commis- 
sioners    -  6  C.L.R.  194 

London.  Mayor  oj,  v.  Car.  L.R.  2  H.L.  239 
.Applied.     ZiMPEL     V.     .\m.\rt) 

2    C.L.R.  117 

Lorimer.  In  re.  (1911)  V.L.1{.   His  ;    Wl  A.L.T. 
172. 
Re\ersed.     Lorimkr    '■.    Smmi, 

12  C.L.R.  504 
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Lulhian    v.    h'irkards,    (191(1)    \'.L.  R.  42.->  :    32 
.V.L.T.  53. 

Reversed.      J..othian    r.    Rk  kakds, 
12  C.L.R.   Ki.-.. 
Reversed  on  ii|)pi'al. 
P.C.,16  C.L.R.  387:  1 1913  |  A.C.  263 

J.orell.   In   re;    Kx  parte   Di.ron.  (19(14)  St.   R. 
(Qd.)    12S. 
Ri'\crsed.      Dixon  v.    Tndil 

1    C.L.R.  320 

Lwas  and  Chesterfield  Gas  a)id  Water  Board. 
In  re.  (1909)  1  K  B    Hi 
Applied      Minister  of  State  for 
Home  .\fiairs  v.  Rostron.   I.-iaari 
J.  -  18  C.L.R.  634 

Lyell,    Kx    parte  ;   //'    re    Freinirr    Permanent 
Buildimi     Land       and       I  n  vestment 
.Association.  2.")  \'.L.R.  77  ;   21  A.L.T 
67. 
Overruled.     Fink   v.   Rohkktson 

4  C.L.R.  864 
Lynch.  Ex  parte.  (1908)  8  S.R.  (X.S.W.)  03(1. 
Affirmed.     Bear   v.    Lyn<  ii 

8  C.L.R.  592 

Lijne  v.  Webb     -  -  -,       1  C.L.R.  .-.S.",. 

Disapproved.     Webb   v.   Oittkim 

P.C,  4  C.L.R.  356  :  [19071  A.C.  81 

Lyons  \.  Stnart      -  -       (5  C.L.R.  14;?- 

Followed.      Hill   r.    Donohoi; 

13  C.L.R.  224 

MacDermott    v.     Cnrrie      ■      17    C.L.R.     223. 

Affirmed.     Corrie  v.  ]\L\(1)i:kmott 

P.C, 18  C.L.R.  511  ;  [1914]  A.C.  1056 

Macdonald  v.   Beare,  (1904)  4  S.R.  (X.S.W.) 

221. 

Reversed.     McDonald  v.  Beare 

1   C.L.R.  513 
Marhani  v.  Williams.  (1907)  7  S.R.  (X.S.W.) 

792. 

Affirmed.     Williams    v.    Macharg, 

7  C.L.R.  213. 

Affirmed. 
P.C,  10  C.L.R.  599  ;  [1910)  A.C.  476 
Macintosh     v.      Bebarfald  db    Co..     10     S.R. 

(N.S.W.)  575. 

Reversed.     Bebarfald  &  Co.  Ltd. 

V.     Macintosh     -     12    C.L.R.    139 

Ma'^in'odi     v.      Dun     -     (1908)     A.C.      390 

Distinguished.  Howe     &     Mc- 

CoLoi'GH  V.  Lees     -     11  C.L.R.  361 
Markay.  Ex  parte.  ( 1904)  4  S.R.  (X.S.W.)  272. 

Reversed.      Mackay  v.  Davies 

1   C.L.R.  483 
Markay  \.   Dick    <>  App.  Cas.  251.  at  p.  2(13. 

Rule  stated   in,   a{)proved.      Ray    r. 

Davies     -  -     9  C.L.R.  160 

Mackenzie  v.  Duke  ol  Devonshire.  (189(1)  A.C- 

400. 

Considered.     Bebarfald  &  Co.  Ltd 

V.  Macintosh     -     -      12  C.L.R.  139 
Macnamara  v.  Martin.  (  1908)  8  S.R.  (X.S.W.) 

92. 

Reversed.      ]\Ia(  samara    /•.    Martin 
7   C.L.R.  699 
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Madden   v.    Tracey.    (1908)   8   S.R.    (X.S.W.) 

304. 

Special    leave    to    appeal    refused. 

Tracev  r.  ^IaddjlN 

7  C.L.R.  143 
Mahony     to     Carlton  and   United      Breweries 

Pty.    Ltd..    In    re    a    Charge    from, 

(1912)  V.L.R.  65. 

Reversed.     Mahony    v.    Hosken 

14  C.L.R,  379. 
Mujor  (I.e.  Miller)    v.   Miller.   (1906)   6*  S.R. 

(N.S.W  .)  24. 

Affirmed.     Miller  >■.  Ma.tor 

4   C.L.R.  219 
Makin   v.    Watkinson     -      -      L.R.    6   Ex.    25. 

Followed.     Canning  v.  Temby 

3  C.L.R.  419 
Maley  v.  Local  Board  of  Health,  6  W.A.L.R. 

74. 

Reversed.     Local    Board    of 

Health   of    Perth    i-.    Maley 

1   C.L.R.  702 
Manning  River  Co-operatiie  Dairy  Co.  Ltd., 
^ In  re,  14  S.R.  (X.S.W.)  344. 
Reversed.        ^Manning   River    Co- 
operative    Dairy     Co.     Ltd.     v. 
Shoesmith.     -         -      19  C.L.R.  714 

Manton  v.  Williams  -  24  X.S.W.W.X.  45 
Special  leave  to  appeal  refused. 
Manton  v.  Williams     4  C.L.R.  1046 

Markell  v.   Lockyer.   (1905)   5   S.R.   (X.S.W.) 
704. 
Approved.   ]\L\rkell  i-.  Wollaston 

4  C.L.R.  141 
Markham   v.    Williams.    13    S.R.    (X.S.W.)  1 

Affirmed.  Markham  v.  Williams 
17  C.L.R.  418 
21arsliall  v.  Colonial  Bank  of  Australasia  Ltd., 
29  V.L.R.  804;  25  A.L.T.  255. 
Reversed.  Marshall  v.  Colonial 
Bank  of  Australasia  Ltd. 

1  C.L.R.  632 
Affirmed  on  appeal.  Colonial 
Bantk  of  ArsTRALASiA  Ltd.  r. 
Maeshaix 

P.C,  4  C.L.R.  196  ;  [1906]  A. C.  559 
Marsh    Estates    Ltd.    v.     Williams,     15    S.R- 

(X.S.W.)   99. 

Special  leave  to  appeal  refused. 

^\'iLLiAMS  v.  Marsh  Estates  Ltd. 

19  C.L.R.  665 

Martin    v.     Beath.    Schiess    and    Co..    (1905) 

V  L  R    386  ;    26  A  L.T.  96. 

Reversed.     Beath.   Schiess    &   Co. 

V.  Martin  -     -     2   C.L.R    716 

Martin  v.  Ferris,  (1905)  5  S.R.  (X.S.W.)  287  ; 
22  X.S.W.W.X.  90. 
Reversed.        Ferris    v.    Martin 

2  C.L.R.  525 
Master   Carriers   Association    of   N.S.W..   Ex 

parte.  (1905)  5  S.R.  (X.S.W.)  77. 
Affirmed.        Trolly',    Draymen    & 
Carters'    Union   of   Sydney'  and 
Suburbs  i\  Master  Carriers'  As- 
sociation OF  X.S.W. 

2   C.L.R.  509 


I    Master  Retailers'  A.s:sociation  of  X.S.W..  Ex 

parte.    -    ( 1904)  4  S.R.  (X.S.W.)  384. 

Reversed.  Master  Retailers' 
I  Association    of    X.S.W.    v.    Shop 

Assistants'    Union    of    X.S.W. 
I  2    C.L.R.   94 

'    Matthews   v.    Saurin.     -     31    L.R.    Ir.    181. 

Followed.  HoLDEN     v.     Black 

2  C.L.R.  768 
'  Matthews  v.  Matthews,  (1913)  V.L.R.  80  ;  34 
I  A.L.T.   151. 

;  Reversed.    Matthews  v.  Matthews 

17    C.L.R.   8 

McCracken.    In    re.    (1905)    V.L.R.    356;  27 

A.L.T.  233. 

Reversed.      Webb  v.  JIcCracken 

3  C.L.R.  1018 
■  McDonald  v.  Hart,  9  S.R.  (X:S.W.)  463  ;  26 
i  W.X.  (X.S.W.)  105. 

Reversed      on      different      grounds. 

Hart  v.  McDonald 

10  C.L.R.  417 
-  McDowall  V.  Great  Western  Railway  Co. 
\                  .  (1903)   2   K.B.   331. 

I  Applied.         Lothian   v.    Rickards 

'  12  C.L.R.  165 

1    McFadyen  v.  Measures,  10  S.R.  (X.S.W.)  190. 
I  Reversed.    Measures  v.  McFadyen 

11  C.L.R.  723 
!  McGee  v.  The  King  -  -  4  C.L.R.  1453. 
I                     Followed.        CoLLis   v.   Smith 

I  9   C.L.R.  490 

:    McGee  v.   Wolfenden,  (1907)  V.L.R.   195;   28 

A.L.T.    163. 

Special    leave    to    appeal    refused. 

;McGee  v.  AVolkenden  ;  Ex  parte 
:  McGee      -         -  4    C.L.R.    946 

McGruther    v.     Pitcher.     (1904)     2    Ch.     306. 

Dicta  in,  dissented  from.    Xational 

Phonograph  Co.  of  Australia  v. 

Menck     -         -  7     C.L.R.     481 

Mclnnes  \-.  Thomson.  (1911)  V.L.R.  118;  32 

A-.L.T.  139. 

Reversed.     Thomson    v.   McInnes 

12  C.L.R.  562 
Mcintosh    V.    Milligan  ;  In    re   Eyer-'^.    (1907) 

7  S.R.  (X.S.W.)  83. 

Affirmed.     Penny    v.    Milligan 

5  C.L.R.  349 
McKelvey.    In    re.    (1906)    V.L.R.     304:27 
A.L.T.  198. 

Affirmed.      McKelvey'  i-.  Meagher 
4  C.L.R.  266 
McKeon  v.  Miller.  (1905)  5  S.R.  (X.S.W.)  128 
Reversed.       Miller    v.    ^NIcKeon 

3   C.L.R.   50 
McKinley    v.    Delaney.    (1915)    V.L.R.    66; 
36  A.L.T.  106. 

Special    leave    to    appeal    refused. 
McKinley  v.  Delaney 

19  C.L.R.  525 
McLaughlin    v.    City    Bank    of    Sydney.     14 
C.L.R.  684. 

Affirmed.         McLaughlin   v.   City 
Bank   of    Sydney 

P.C.   18    C.L.R.    598 
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McLatighlin  v.  Cilif  Ihink-  of  Sydney.  9  S.R. 
N.S.W.  319;   L'f)  W.N.  (X.S.W.)  53. 

KoVOISOli.        CiTV    ]i.\NK    OK   SYDNEY 

r.    yirLAVCiUAS     ■     9    C.L.R.    615 

MrLdiitjhlln  V.  Diilli/  Tflefiniph  Xcivnpaper 
Co.  ;  McLdiK/hlin  v.  Vale  of  C'lwydd 
Coal  Co..  (1904)  4  S.K.  (N.S.W.)  84. 
Reversed.  Mr-LAiTCHLiN  ?•.  Daily 
Teleguaph  Newsvapek  Co.  ;  Mc- 
Laughlin r.  Vale  ok  Clywod 
Coal   Co.     -        -         1    C.L.R.   243 

McLnugliliu  v.  Daily  T'elegraph  Newspaper 
Co.  Ltd.  ■  -  -  1  C.L.R.  243. 
Special  leave  to  appeal  to  P.C. 
refused.  Daily  Telegraph  News- 
paper Co.  r.  McLavohlin 

P.C.  1  C.L.R.  479  ;  [1904]  A.C.  776 
Followed.  City  Hank  of  Sydney 
V.  McLaughlin     -         9  C.L.R.  615 

McLaughlin  v.  Fosber;/  -  ■  1  C.L.R.  .540 
Rule  laid  down  in,  api)lic(l.  Maiden 
V.   Maiden     -  7   C.L.R.  727 

McLean  Bros,  and  Rigg  Ltd.  v.  Orice.  (1906) 
V.L.R.  610;  28  A.L.T.  14. 
Reversed.      McLean  Bkos.  &  Rigg 
Ltd.  v.  CtRIce     -     -     4  C.L.R.  835 

McMahon    v.     Lennard     -     6    H.L.C.     970" 

Followed.        Evans   v.   Donaldson 

9   C.L.R.  140 

McNaghten  v.  Paterson,(\90r>)  o  S.R.  (N.S.W.) 
90. 

Reversed.      Paterson  v.  McNagh- 
ten.  2  C.L.R.   61;"). 
Affirmed  on  appeal. 
P.C.  6  C.L.R.  257  ;  [1907]  A.C.  483 

McQiiade  v.  Whitfeld,  (1908)  8  S.R.  (N.S.W.) 
320. 

Reversed.      Whitfeld  r.  McQuade 
7   C.L.R.  710 

McSweeney  v.  Mayor  of  Essendon  (1913) 
V.L.R.  111". 

Variefl.      Essendon.  Mayor  &c.  of 
V.  McSweeney     -       17   C.L.R.  524 

Meagher.    In    re.    9    S.R.    (N.S.W.)    .104  ;   26 
W.N.  (N.S.W.)  99. 
Reversed.  Incorporated    Law 

Institute  of  New  South  Wales  v. 
Meagher      ...     9  C.L.R.  655 

Measures  Bros.  Ltd.  v.  Mea.iures,  (1910)  2 
Ch.  248. 

Applied.         Kaufman   v.   McC.illi- 
cuddy        -        -        -        19    C.L.R.  1 

Meeks,]nre  ■  ■  -  15  S.R.  (N.S.W.)  107. 
Reversed.  Commissioner  ok  Tax- 
ation (N.S.W.)  V.   Mekks 

19  C.L.R.  569 

Meister  Lucius  and  Bruninf/  (Ltd).  In  re.  31 
T.L.R.    28. 

Followed.     In  re  Alexander  &  Co. 
Barton.  J.     -  -       19  C.L.R.  533 

Melbourne.    City   of.    v.    Attorney  (Jenrral   for 
Victoria.  3  C.L.R.  467. 
Affirmed.     Attorney-(!eneral  for 
Victoria   r.   Mayor,    etc.,   of  the 
('n>-    OK    Melbouknk 
P.C,  5  C.L.R.  257  :  1 1907  1  A.C.  469 


Melbourne  Tramuay.  etc..  Co.  v.  Fitzroy 
(1901)  A.C.    153. 

Follo.ved.      Borouoh    of   Clehe  v. 
Lukey     -         -         -     1  C.L.R.   158 

Melbourne     Trust    Ltd.    v.    Commissioner    of 
Tarfs    (Vict.)     15    C.L.R.    274. 
Reversed.     Com.missioner  ok  'I'axes 
(VirT. )  ('.  Melbourne  Trust  Ltd. 
P.C,  18  C.L.R.  413  :  11914]  A.C.  1001 

Merewether  v.  Scottish  Australian  Mining  Co. 
Ltd.  -  -  23  N.S.W.W.N.'  106 
Affirmed.  Merewether  v.  Scot- 
tish   AU.STRALIAN   MlNINU   Co.    LtD. 

4  C.L.R.  953 

Merrett  v.  President  (t<\  of  the  Shire  of 
Tunqamah.  (1912)  V.L.R.  248;  34 
A.L.T.    35. 

Reversed.     President  &c..  ok  the 

Shire   of   Tungamah    v.    Merrett 

15  C.L.R.  407. 

Metcalf  V.  Great  Boulder  Proprietary  Gold 
Mines  Ltd.  -  8  W.A.L.R.  22 
Affirmed  Metcalf    t\     Great 

Boulder        Proprietary-        (!old 
Mines   Ltd.     -     -        3   C.L.R.    543 

Metcalfe  v.  O' Kennedy.  (1904)  4  S.R.  (N.S.W.) 
175. 

Affirmed.    Attorney-General  for 
N.S.W.  V.  Metcalf  -  1   C.L.R.  421 

Metropolitan  Railway  Co.  v.  Wright,  11  App- 
Cas.  152. 

Explained.      Miles  v.  Commercial 
Banking  Co.   of  Sydney 

1    C.L.R.   470 

Midivood  and  Co.  Ltd.  v.  Manchester  Corjjora- 
tion.  (1905)  2  K.B.  597. 
Distinguished.      Birch  v.  Austral- 
ian   Mutual    Provident    So(  ikty 
4  C.L.R.  324 

Miles  V.  Commercial  Banking  Co.  of  Sydney. 
(1904)  4  S.R.   (N.S.W.)  223. 
Affirmed.        Miles   v.  Commercial 
Banking  Co.    of   Sydney 

1  C.L.R.  470 
Miles  \-.  Commercial  Banking  Co.  of  Sydney. 

1  C.L.R.  470. 

Distinguished.  Rowe    c.    Aus- 

tralian     United      Steam      Navi- 
gation Co.   Lld.  9   C.L.R.  1 

Miles  V.  Sydney  Meat   Preservinr/  Co.   (Ltd). 
12    S.R.    (N.S.W.)   98. 
Reversed.     Miles  v.  Sydney  Meat 
Preserving  Co.   (Ltd.) 

16  C.L.R.  50 

Miles  V.  Sydney  Meat  Preserving  Co.  [Ltd.). 
l(i  C.L.R.  .50. 

Ailiriiicd.      Milks  r.  Sydney  :\Ieat 
rRKSKKviNc   Co.    (Ltd.) 

P.C.  17   C.L.R.   639 

Mill   V.    Mill     -  -  -         3    H.L.C.    828 

Followed.      Daruyshire  ?-.  Dauby- 
shire     ...        2   C.L.R.  787 

Miller  V.    The  CommonweiiUh.   (I'.tlo)  V.L.R- 
2!li>  ;  32  A.L.T.    1. 
.Affirmed.  The    (Commonwealth 

V.  Miller     -  -       10   C.L.R.  742 

Miller  v.  Parnell     -  -  -    0  Tau.it.  370. 

Followed.       Ferris  v.   MAirriN 

2  C.L.R.  525 
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Milne   V.   Municipal   Council  of  Sydney,    11 
S.R.  (N.S.W.)  439. 
Reversed.         Milne   v.    Municipal 
Council  of  Sydney 

14  C.L.R.  54 

Milroy  V.  Lord  -  4  De  G.  F.  &  J.  264. 
Explained  and  applied.  Anning  v. 
Anning       ...        4  C.L.R.  1049 

Minister  for  Lands   v.    Bank  of  Neiv  South 
Wales.  9  C.L.R.  322. 
Considei-ed  and  applied.      MacKin- 
non   V.    Att.-Gen.    for    N.S.W. 

9  C.L.R.  503 
Minister  for  Lands  v.   Hack.   (19U5)   5   S.R. 

(N.S.W.)  124. 

Reversed.  Hack    v.    Minister    of 

Lands     -  -  -         3    C.L.R.  10 

Minister  for  Public  Works  (N.S.W.).  Ex 
parte  ;  In  re  Caraher.  (1905)  5  S.R. 
(N.S.W.)  63  ;  21  N.S.W.W.N.  213. 
Reversed    in    part.  Caraher    v. 

Lloyd     -         -         -      2  C.L.R.  480 
Mitchell.  In  re.  and  In  re   Whitfeld.   13  S.R. 
(N.S.W.)  93. 

Reversed.        Minister  for   Lands 
(N.S.W.)    V.    Whitfeld    and  Mit-     1 
chell     -         -         -      17  C.L.R.  295    i 
Mitchell  X.  Ah  Kin(i     -     -    21  N.S.W.L.R.  64.    | 
Overruled.     Quan   Yick   v.    Hinds 
2  C.L.R.  345 
Mitchell  v.   Brown,  9  S.R.  (N.S.W.)  539  ;   26 
W.N.  (N.S.W.)  104. 
Special  leave   to   appeal   rescinded. 
Mitchell    v.    Brown 

10  C.L.R.  456 
Moderana    v.     Backhouse.    7    W.A.L.R.    39. 

Special    leave    to    appeal    refused. 
Backhouse   v.   Moderana 

1   C.L.R.  675 
Moffat  V.  Collector  of  Imposts,  22  V.L.R.  164  ; 
18    A.L.T.    144. 

Approved.    Davidson  v.  Armytage 
4  C.L.R.    205 
3Ioffat    V.  Shepherd     -     3    Q.J.P.R.      65. 
Varied.         Moffat  v.    Shepherd 

9  C.L.R.  265 
Moir    V.    Loxton.     13     S.R.     (N.S.W.)     143. 
Reversed.        Loxton   v.   Moir 

18  C.L.R.  360 
Molton  V.  Camroux,  2  Ex.  487;  4  Ex  17. 
Distinguished.  McLaughlin  v. 
Daily  Telegraph  Newspaper  Co. 
Ltd.  ;  McLaughlin  v.  Vale  of 
Clwydd  Coal  M.  Co.  Ltd. 

1  C.L.R.  243 
Moody  V.  Municipality  of  Woollahra.  12  S.R. 
(N.S.W.)  597. 

Affirmed.      Woollahra  Council  v. 
Moody     -     -  16    C.L.R.    353 

Mooney      v.     Commissioners      of      Ta.vation 
(N.S.W.)  3  C.L.R.  221. 
Reversed.     Commissioners  of  Tax- 
ation  (N.S.W.)  V.  MOONEY' 

P.C.,4C.L.R.1439;  [1907]  A.C.  342 
Mooney    v.    Lucas    (1909)    V.L.R.    333  ;  31 
A.L.T.  3. 
Reversed.  Lucas  v.  Mooney 

9   C.L.R.  231 


Mooney  v.   WilUams,  (1905)  5  S.R.  (N.S.W.) 
304. 
Reversed.        Mooney  v.  Williams 

3  C.L.R.   1 
Moore  v.   Campbell     -     -     -          10   Ex.  323. 

Applied.       Howard   Smith   &    Co. 
Ltd.    r.    Varawa     -     5    C.L.R.    68 
Moore  v.  The  Crown     -  -     9  W.A.L.R.  235 

Varied.  Moore    &    Scroope    v. 

Western    Australia 

5   C.L.R.  326 

Moore  and  Hesketh  v.  Phillips,  4  C.L.R.  1411. 

Applied.  Broken   Hill    South 

Silver    Mining  Co.    v.  N.     Guth- 

RiDGE  Ltd.  ;  Isaacs.    J. 

8  C.L.R.  187 
Morgan,  H.  A.,  Be    •       12  S.R.  (N.S.W.)  9 
Reversed.         Morgan  v.   White 

15  C.L.R.  1 
Morgan  <Sc  Co.  v.  Windoverct  Co.,  7  R.P.C.  131 
Applied.        Linotype  Co.   Ltd.   v. 
MouNSEY     -     -  9    C.L.R.    194 

Morisse  v.   Boyal   British   Bank.   1   C.B.N. S. 
67  ;  26  L.J.C.P.  62. 
Distinguished.     Bennett  v.  Minis- 
ter FOR  Public  Works 

7  C.L.R.  372 
Moroney  v.  Quok  Yen,  (1908)  St  .R.  (Qd.)  205 

Commented  on.        R.  v.  Ah  Lin 

8  C.L.R.  345. 
Moss  v.  Mutual  Life  Insurance  Co.  of  New 

York.   9    W.A.L.R.    12. 
Reversed.        Mutual  Life  Insur- 
ance Co.   OF  New  York  v.   Moss 

4  C.L.R.  311 
Moss    v.     Wilson.    (1908)    V.L.R.     140;  29 

A.L.T.  203. 

Reversed  in  part.     Wilson  v.  Moss 

8   C.L.R.  146 

Mount    Bishojf    Tin    Mining    Co.    Regd.   v. 

Mount  Bishoff  Extended  Tin  Mining 

Co.,  N.L.,   8  Tas.  L.R.   103. 

Reversed  on  the  evidence.      Mount 

Bishoff  Tin  Mining  Co.  Regd.  v. 

Mount    Bishoff    Extended    Tin 

Mining  Co.  N.L.     -     15  C.L.R.  549 

Mountney  v.  Smith.  (1903)  3  S.R.   (N.S.W.) 

668. 

Reversed.         Mountney*   v.    Smith 

1   C.L.R.  146 

Mowlin<f   (G)   and  Son's  Application.   In  re, 

(1908)  V.L.R.  123  ;  29  A.L.T.  169. 

Affirmed.  Lever    Bros.    v.    G 

Mowling  &  Son.    .-     6  C.L.R.  136 

Moy    In  re  ;  Ex  parte  Briscoe  and  Co.  Ltd., 

(1907)   7   S.R.   (N.S.W.)   164. 

Affirmed.      MoY"-  v.  Briscoe  &  Co. 

Ltd.     ...         5    C.L.R.    56 

Mumford   v.   Haywood.    (1908)   V.L.R.    308; 

29  A.L.T.  247. 

Affirmed.      Haywood  v.  Mumford 

7   C.L.R.  133 

Municipal  Council  of  Sydney  v.   Australian 

Gaslight  Co..  (1903)  3  S.R.  (N.S.W.) 

66. 

Approved.      Borough  of  Glebe  v. 
LuKEY     -     -     -     -        1    C.L.R.  158 
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iJuniriiuil  Trnwwinis  Trust  v.  Strplietis  (19\].) 

S.A.L.K.  4(». 

Allirinod.        MiNiriPAL  Tramways 

Trvst  r.  Stephkns  -  15  C.L.R.  104 
M,n,rn.  In  re      ■  -  1909  St.  H.    iQ.l.)  KiT. 

\'aiiecl.       HroHKs  r.  Minko 

9   C.L.R.  289 
Munrii    V.    Coonawhle        Paslurrs     I'rnhctiou 

Board     -      12    S.R.    (N.S.W.)    (UH. 

Afliiinecl.        Mi'NRO   c.  Coonamble 

Pasti-rks   I'rotkction   BoAiin 

17   C.L.R.  67 
Muuro    V.    Mitrrny     -      11    N.S.W. W.X.    113 

Special    leavo    to    appeal    rescind-Hl. 

MvRRAY  / .  MiNRo        3  C.L.R.  788 
Mnntzy.SnuA'     ■  -  -     J'.t  .\.L.T.  223. 

Reversed.       Mintz  v.  Smail 

8   C.L.R.  262 
Murray    v.     Baxter.    13    S.R.    (N.S.W.)    <502. 

Reversed.        Mi'RR.w   r.   Baxter 

18  C.L.R.  622 
Murray   v.    Bdlambi   Coal  Co.   Ltd.,   9   S.R. 

(N.S.W.)  309. 

Reversed.  Bellambi   Coal   Co. 

Ltd.  v.  Murray     -     9   C.L.R.  568 
Murray  v.  Z>/W,  (1908)  8  S.R.  (N.S.W.)  81. 

Reversed.        Gander  v.   Murray  ; 

ZoBEL  V.  Murray     -     5  C.L.R.  575 
Murraif,  D.    W.  and  Co.  v.  Collector  of  Cus- 
toms,  (i  W.A.L.R.   50. 

Aflirmed.       D.  W.  Murray  <fe  Co. 

v.    Collector    of    Customs 

1    C.L.R.  25 
Mu.o,/roie    v.    McDonald     ■     3    C.L.R.     132, 

.Applied.      Brisbane  Shipwrights' 

Provident  Union  v.   Hegcie 

3   C.L.R.  686 

Distinguished.  Bithanan     v. 

Byrnes     -  3    C.L.R.   704. 

Myers    v.    Caitcr.wn      -      43    Ch.    D.    470. 

.Applied.        HoRsiALL  v.   Braye 

7   C.L.R.  629 

Naixmilh  v.    Boj/e.o         -  (1899)  A. C.  495 

Considered  and  applied.      Penny  v. 
MiLLiGAN  5   C.L.R.  349 

Nathan  v.  Conuni-isioner  of  Land  Tax.  (1912) 
S.R.  (Qd.)  191. 

Reversed.     Com.missioner  of  Land 
Tax  v.  Nathan       -     16  C.L.R.  654   j 

National  Mutual  Life  As.sor.  of  Australasia 
Ltd.  V.  Australian  Widows'  Fund 
Life  Assurance  .Society  Ltd..  (1911) 
V.L.R.  4<5<i;  33  A.L.T.  93. 
Affirmed.  Au.stralian  Widows' 
Fund  Life  A.ssiRANfE  Sogiety 
Ltd.  v.  National  Mitual  Life 
Association  of  Australasia.  Ltd. 
14  C.L.R.  141 
Reversed  on  appeal. 
P.C,  17  C.L.R.  657  :   !19141  A.C.  634 

National  Mutual  Life  Assoriiition  nf  Austral- 
asia Ltd.  V.  Kidman.  7  W.A.L.R.  04. 
Reversed.    National  Mitial  Life 

.As.SOCIATlON     OF  .AUSTRALASIA 

3   C.L.R.  160 


National  I'lionoi/rajdi  Co.  ol  .4  i/.s/ra/i'f/  Ltd.  v. 
Me  nek.  7  C.L.H.  4SI. 
Reversed.      National  Phonograph 
Co.   or  .Australia   Ltd.   ;-.   .MkN(  k 
P.C,  12  C.L.R.  15  ;   119111  A.C.  336 

Newcastle  Coal  Co..  Ex  parte.  (\W)H)  8  S.R. 
(N.S.W.)  335. 

Special  leave  to  appeal  refused. 
Newcastle  Coal  Cu.  Ltd.  r.  Firi: 
men's  Union    -  6  C.L.R.  466 

Newcastle  Municipal  Council  v.  Australian 
Agricultural  Co..  !»  S.R.  (N.S.W.) 
544. 

Reversed.  Australian  Agricul- 
tural Co.  v.  Municipal  ('oun(  il 
OF  Newcastle       -      10  C.L.R.  391 

New  Lamhton  Land  and  Coal  Co.,  In  re,  (1904) 
4  S.R.  (N.S.W.)  202. 
Aflirmed.      New  Lambton  Land  & 
Coal    Co.    r.    London    Bank    or 
Australia  Ltd.      -      1   C.L.R.    524 

New  South  Wales  Mont  de  Piete  Deposit  and 
Investment   Co.    Ltd.,   Ex   parte,    31 
W.N.  (N.S.W.)  15. 
Affirmed.  New    South    Wales 

Mont  de  Piete  Deposit  and  In- 
vestment Co.  Ltd.  v.  Waters 

18  C.L.R.  704 
New  South  Wales  Sports  Club  Ltd.  \.  Solomon . 

14  S.R.  (N.S.W.)  340. 

AtTtirmed.     Solomon  v.  New  South 

Wales  Sports  Club  Ltd. 

19  C.L.R.  698 
Newis    V.  General    Accident    Fire    and     Liir 

Assurance  Corporation.  10  S.R. 
(N.S.W.)  413;  27  W.  N.  (N.S.W.) 
104. 

Varied.  Newis  v.  General  Acci- 
dent, Fire  and  Life  Assurance 
CoRPOR.^TiioN  -         -  11  C.L.R.  620 

Nicholls  V.  Rosenfeld  ■  7  N.S.W.L.R.  322 
Distinguished.    Ferris  v.  Martin 

2  C.L.R.  525 

Noonan  v.  Victcrian  Railways  Conunissioners. 
(1907)  V.L.R.  123;  28  ALT.  129. 
Affirmed.  Noonan  c.  Vk  tori  an 
Railways  Commissioners 

4  C.L.R.  1668 

Norton  v.  Taylor     -  -     22  N.S.W.W.N.  3(> 

Special  leave  to  appeal  refused. 
Norton  v.  Taylor    -    2  C.L.R.  291 

Ogilvie.Inre      ■  -  -      13  W.A.L.R.  07 

Discussed.  Lilly  r.  West  .Aus- 
tralian Tri'stee,  &c.  Co.   Ltd. 

13  C.L.R.  416 
O-Keefe  v.   Williams.  (1907)  7  S.R.  (N.S.W.) 
304. 

Reversed.      G'Keefe  r.  Williams 
5   C.L.R.  217 
OKeefe    v.    ir/7/;V*m..,    10    S.R.    (N.S.W.)    253 
Reversed.     OKkei  i:  r.  Williams 

11   C.L.R.  171 

Oldham  V.  Oldham      ■  L.H.  3  Eq.  404 

Distingiiishe<l.    Smith  r.  Perpetual 

Trustee  Co.  Ltd.     -    11  C.L.R.  148 


CASES  AFFIRMED,  REVERSED,  &c. 
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Ooregum  Gold  Mining  Co.  of  India  v.  Roper, 

(1892)  A.C.  125. 

Applied.       Goldsmith  v.  Colonial 

Finance,   Mortgage.    Investment 

&   Guarantee  Corporation   Ltd. 

8  C.L.R.  241 

Orphans  Board  v.   Kraeqelius.  9  Moo.  P.CC. 

441. 

Applied.     ^McLaughlin  v..  Fosbery 
1   C.L.R.  546 

Rule  laid  down  in,  applied.    Maiden 

V.  Maiden      -         -        7  C.L.R.  727 
Osborne  v.  Amalgamated  Society  of  Railway 

Servants,  (1911)  1  Ch.  540. 

Followed.      Ajialgamated  Society 

OF  Engineers  v.  Smith 

16  C.L.R.  5S7 
Osborne  v.  Sparlce,  (1907)  7  S.R.  (X.S.W.  842 

Reversed.     Sparke  v.  Osborne 

7  C.L.R.  51 
Osgood  V.  Nelson      -  -      L.R.  5  H.L.  63(5 

Applied.       Stockwell  v.  Ryder 

4  C.L.R.  469 
O'Stdlivan.   Ex  parte:     R.    v.    Hodge.   (1908) 

St.  R.   (Qd.)    18. 

Reversed.      Hodge  v.  The  King 

5  C.L.R.  373 
0-Sullivan  v.  Morton,  (1911)  V.L.R.  249  ;    32 

A.L.T.   198. 

Special   leave   to   appeal   refused. 

0"SuLLivAN   v.   Morton 

12  C.L.R.  390 

Packer.    In    re:     E.v    parte    Peacock.    (1911) 
V.L.R.   401  :     33   A.L.T.   69. 
Affirmed.        Packer  v.  Peacock 

13  C.L.R.  577 
Padbury.  In  the  Will  of      -      10  W.A.L.R.  92 

Varied.  In  re  Padbury  ;  Rome  ok 
Peace  for  the  Dying  and  In- 
curable   V.    Solicitor-General 

7   C.L.R.  680 

Page  v.  Leapingvjell        -  -        18  Ves.  463 

Distinguished.  aBeckett     r. 

Trustees  Execvtors  and  Agency 

Co.  Ltd.  5  C.L.R.  512 

Paling.  In  re  -  -  3  X.S.W. W.X.  41 

Overruled  in  part.  Clissold  v. 

Perry      -  1   C.L.R.  363 

Palmer.  E.v  parte  -  12  S.R.  (X.S.W.)  756 
Special  leave  to  appeal  refused. 
Palmer  v.  Rutter    -   15  C.L.R.  729 

Palmer  v.  Chrisp  -  25  W.X.  (X.S.W.)  150 
Special  leave  to  appeal  refused. 
Palmer  v.  Chrisp     -     7  C.L.R.  612 

Parbury  Estates  Ltd..  In  re.  (1912)  S.R.  (Qd.) 
268. 

Reversed.  Commissioners     of 

Stamps  r.  Parbury  Estates  Ltd. 

16  C.L.R.  521 

Parker  v.  Parker.  (1907)  7  S.R.  (X.S.W.)  384 
Affirmed.      Parker  r.  Parker 

5   C.L.R.  691 

Paterson  v.  McXaghten  -  2  C.L.R.  615 
Affirmed.  McXaghten  i:  Paterson 
P.C,  6  C.L.R.  257  ;    [1907]  A.C.  483 


Patterson  v.  Farrell,  (1912)  V.L.R.  17  ;  33 
A.L.T.  149. 

Reversed.      Patterson  i-.  Farrell 
14  C.L.R.  348 

Paul.  In  re,  (1902)  2  S.R.  (X.S.W.)  196 
Xot  followed.  Saunders  i-.  Bor- 
thistle     -         -         -     1  C.L.R.  379 

Peacock  v.  D.  M.  Osborne  <t  Co..  (1906)  V.L.R. 
375  ;     27   A.L.T.    207. 
Reversed.  Peacock    v.    D.    yi. 

Osborne  &  Co.       -       4  C.L.R.  921 

Peacock  v.  D.  M.  Osborne  dk  Co.,  4  C.L.R.  921 
Affirmed.         International   Har- 
vester Co.  OF  America  v.  Peacock 
P.C,  6  C.L.R.  287 
Applied.        Bayne  r.  Blake 

5  C.L.R.  497 

Read  X.  Read    -  -  -    14  W.A.L.R.  14!) 

Affirmed.        Pead  v.  Pead 

15  C.L.R.  510 

Peatling  v.  Watson.  (1909)  V.L.R.  198;  30 
A.L.T.  176. 

Overruled.       Howe  &  McColouch 
V.  Lees     -         -         -     11  C.L.R.  361 

Remberton  v.  Banfield  ■  (1912)  V.L.R.  213 
Reversed.  Pemberton    v.    Ban- 

field      -         -         -     15   C.L.R.  323 

Pendlebury  v.  Colonial  Mutual  Life  Assurance 
Society  Ltd.,  (1911)  V.L.R.  332  ;  33 
A.L.T.  42. 

Reversed.  Pendlebury       iv 

Colonial  Mutual  Life  Assurance 
Society  Ltd.  13  C.L.R.  676 

Penney.  E.v  parte       -  -        L.R.  8  Ch.  446 

Considered    and    applied.  Xew 

Lambton  Land  &  Co.\l  Co.  Ltd.  v. 
London  Bank  of  Australia 

I  C.L.R.  524 
Pernieujan  Wright  db  Co.  Ltd.  v.  Commissioners^ 

of  the  State  Savings  Bank  of  Victoria, 
(1914)  V.L.R.  81  ;  35  A.L.T.  157. 
Varied.  Commissioners  of  the 
St.\te  Savings  Bank  of  Victoria 
r.  Permewan  Wright  &  Co.  Ltd. 
19  C.L.R.  457 

Perpetual  E.vecutors  and  Trustees  Association 
of    Australia    Ltd.    v.    Hosken        14 
C.L.R.  286. 
Followed.     Mahony  v.  Hosken 

14  C.L.R.  379 

Perpetual    Trustee  Co.  Ltd.  v.    Orr,   (1906)   6 
S.R.  (X.S.W.)  679. 
Affirmed.     Perpetual  Trustee  Co- 
Ltd.  v.  Orr     -         -     4  C.L.R.  1395 

Perpetual  Trustee  Co.  v.  Smith,  10  S.R. 
(X.S.W.)  429. 

Reversed  in  part.       Smith  r.  Per- 
petual Trustee  Co.  Ltd. 

II  C.L.R.  148 
Perpetual    Trustee   Co.   v.    Williams.    13   S.R. 

(X.S.W.)  209. 

Affirmed.     Williams  v.  Perpetual 
Trustee  Co.  Ltd.    -    17  C.L.R.  469 
Perry  v.    Gillespie       -        12  S.R.  (X.S.W.  17 
Affirmed.     Perry  r.  Gillespie 

14  C.L.R.  45 


xlvii 
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'•.'/  ^' 


il  Christir.  11  S.R.  (X.S.W.) 


Wilms  and  (  hkistik  ?•. 
13  C.L.R.  592 


a- 


352 

2(> 


Willis  <n, 

47!t. 

Alliinuil 

Perky 
Peruritm   Giiniio  Co.  v.    Drciijns   II 

(1892)  A.C.  l(i(). 

Hill  r.  Ziymack     -      7   C.L.R 
Peterson.  Ex  parte,  9  S.R.  (X.S.W.)  238 

W.X.  (X.8.W.)  4S. 

Dissented  from  in  i)nit.      Hisiior  r. 

.AlAcrARLANK  9  C.L.R.  370 

Peter^^walil  v.  liartlei/.  (1904)  4  S.R.  (X.S.W.) 

290. 

Reversed.    Peteksvvald  r.  Baktlky 

1  C.L.R.  497 
PharmaceuticaJ  Society  v.  London  and  Provin- 
cial Supply  Association  Ltd.,  5  App. 
Cas.  8.^7.  at  p.  869. 

Principles    stated    in.    applied. 
MiTiT.^L    Loan    Agency    Ltd.     v. 
Att.-Gen.  (X.S.W.)    -    9  C.L.R.  72 
Phillips.  E.X  parte.  (1908)  8  S.R.  (X.S.W.)  52 
Allirmed.      Goodwin  v.  Phtllii'.s 

7  C.L.R.  1 
Phillips.  Ex  parte;   In  re  Watson.  19  Q.B.D. 
234. 
Followed.     Hill  v.  ZiYMAr-K 

7   C.L.R.  352 

Philli]>s  V.  The  Crown      -      12  \\'.A.L.P>.  182 

Ailirnied.     Phillips  v.  Tin:  Ckown 

12   C.L.R.  287 

Phillips  V.  Lynch.  (HKHi)  (i  S.R.  (X.S.W.)  (;4.") 

Reversed    in    part.  I'hillit'.s    v. 

Lynch  -      5  C.L.R.  12 

Pillar.  Ex  parte        -        1 1  S.R.  (X.S.W.)  559 

Affirmed.       Pillar  v.  Arthur 

15  C.L.R.  18 

Plowman  v.  Mayhiiry     -     13  S.R.  (X.S.W.)  34 

Reversed.       Mayiu'rv  r.  Plowman 

16  C.L.R.  468 

Plummer.Inre      -  -        ( 19()())  2  Q.J',.  790 

Followed.     Jack  r.  Smail 

2  C.L.R.  684 
Plumstead  Board  of  Works   v.    Spackman,  13 

Q.B.D.    878. 

Applied.  BowTKLL    r.    GoLDS- 

brough.  Mort  &  Co.  -  3  C.L.R.  444 
Popplewell  V.  Hodk-inson      -     L.R.  4  Ex.  248 

Distinguished.     Perth.  Mayor.  &c.. 

OF  r.  Halle  -  -  13  C.L.R.  393 
Portland,  Duke  of  v.  Topham     -     1 1  H.L.C.  32 

Applied.      Barn.s  v.    Qieensland- 

Xational  Bank  Ltd. 

3  C.L.R.  925 
Potter  v.  Broken  Hill  Proprietary    Co..  (1905) 

V.L.R.  012  ;     27   A.L.t.     74. 
Affirmed.    Potter?-.    Broken  Hill 
Proprietary  Co.      -    3  C.L.R.  479 

Potter's  Sulphide  Ore  Treatment  Ltd.  v.  Sul- 
phide Corporation  Ltd..  28  W.X.  S.'j. 
Varied.  Potter's  Silphide  Ore 
Treatment  Ltd.  v.  Silphide  Cor- 
poration Ltd.       -       13   C.L.R.  101 

Praed  \:  Graham        ■  -        24  Q.B.I).      53 

Fol]f>wed.     Miles  v.     CoMMERfiAL 
Banking  Co.   of   Sydney 

1   C.L.R.    470 


Premier  Permanent  Building  Land  and  In- 
ve.'<tment  As.^ociation.  Iti  re  Ex  parte 
Lyell.  25  V.L.R.  77  :  21  A.L.T.  67. 
Overruled.      Fink  r.  Rorertson 

4  C.L.R.  864 

Prirsllr;,.  hi  n     -  -       11  S.R.  (X.S.W.)  1(17 

Reversed.  Minister  i  or  Lvnds  v. 
Priestley      -         -      13  C.L.R.  537 

J'rince  V.Clark      -  -  -IB.  cV  C.  186 

Applied.  iNTEKN.vnoNAL  Paper 
Co.  v.  Spicer     -         -      4  C.L.R.  739 

Prince  v.  Oaf/non       -  -  8  App.  Cas.  103 

Applied.       Dalcarno  v.  Hannah 

1   C.L.R.  1 

Public  Works  Conunissioner  v.  Hillf.  (1906) 
A.C.  368. 

Applied.  Lamson  Store  Service 
Co.  Ltd.  v.  Russell  Wilkins  Sc 
Sons  Ltd.  -  4  C.L.R.  672 

Quan   Yick  v.  Hinds      -  -      2  C.L.R.   345 

Considered  and  approved.  Mit- 
chell V.  Scales      -      5   C.L.R.  405 

Quinn  y.  Leathern      -  -      (1901)  A.C.  495 

Considered  and  applied.  Bristjane 
Shipwrights'  Provident  Union 
V.  Heggie       -         -       3  C.L.R.  685 

Bae  V.  Siinmons.   10  S.R.  (X.S.W.)  582  ;    27 

W.X.  (X.S.W.)  142. 

Special    leave  to       appeal    refused. 

Rae  v.  Simmons  -  11  C.L.R.  246 
Boine  V.  Hugall       ■     (1908)  St.  R.  (Qd.)  12(> 

Special    leave  to  appeal  retusi^l. 

Hugall  r.R.\iNE  -  6  C.L.R.  253 
Balston.  In  re      -  -  -      5  Tas.  L.  R.  68 

Affirmed   on    different    grounds. 

Taylor  r.  Taylor    -    10  C.L.R.  218 

Ralston  V.  Smith     -  -  -     11  H.L.C.  223 

Followed.  Minerals  Separation 
Ltd.  v.  Potters'  Sulphide  Ore 
Treatment  Ltd.      -     8  C.L.R.  779 

Bandfield  v.  Randfield     •  -      8  H.L.C.  225 

Applied.       Peter  v.  Shipway 

7   C  L  R    232 

Bankin  v.  Scott.  Fell  ct  Co..  (1904)  4  S.R. 
(X.S.W.)  .547. 

Varied.  Rankin  v.  Scott.  Fell  & 
Co.     -         -  -    2  C.L.R.164 

Rawsoii  V.  Samuel       ■  -       Cr.  &  Ph.  161 

Applied.        Hill  r.  Ziym.\ck 

7   C.L.R.  352 

/?.  V.   Acclimatization  Society  of  Queen.'<land. 

In    re    Carrie  &  Vidi/en    v.   MncDer- 

mott,  fl913)  S.R.  (Qd.)  10. 

Reversed.    MacDermott  r.  Corkie 

17  C.L.R.  223 

B.  and  Att.-Gen.  of  the  Commonwealth  v. 
Associated  Northern  Collieries,  14 
C.L.R.   387. 

Reversed.  Adelaide  Steamship 
Co.  Ltd.  r.  The  King  and  Att.- 
(Jen.   of  the  Commonwealth 

15  C.L.R.  65 
Affirmed  on  appeal,  sub.  nom.  Att.- 
Gen.    of    the    Commonwealth    v. 
.\delaide  Ste.\mship  Co.  Ltd. 
P.C.  18  C.L.R.  30;    [1913]  A.C.  781 


CASES  AFFIRMED,  REVERSED,  &c. 
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.  Afjleck.  (1905)  V.L.R.  130;    26  A.L.T. 
148. 
Reversed.     Affleck  v.  Thk  King 

3  C.L.R.  608 
Amora     -  -  -    18  N.S.W.L.R.IU 

Distinguished.        Slattery   v.   The 
King       -         -         -      2   C.L.R.  546 
Atkinson,  (190.3)  V.L.R.  698  ;    27  A.L.T- 
86. 
Reversed.       R.   v.  Atkinsox 

3  C.L.R.  632 
.  Berrlman        -  -        6  Cox  C.C.  1854 

Explained.     Hough  i'.  Ah  Sam 

15  C.L.R.  452 

Bingham        -        2  X.S.W.L.R.  (L.)  90 

Approved.      Sherwood  v.  Spexcer 

2  C.L.R.  250 

;X.S.W.)357;   27  W.N. 


i?.  V.  Blacker.  10  S.R. 
(N.S.W.)  76. 

Special  leave  to  appeal  refused. 
Blacker    v.   The   King 

10  C.L.R.  604 

B.  V.   Bolton         ...  1  Q.B.  66 

Considered  and  applied.  Amal- 
gamated Society  of  Carpenters 
and  Joiners  v.  Haberfield  Pro- 
prietary Ltd.        -        5  C.L.R.  33 


15  N.S.W.L.R.436 

Slattery  v.  The 

-      2  C.L.R.  546 


E.  V.  Brodie     - 

Distinguished. 

King 
R.  V.  Broivn      -  -       13  S.R.  (X.S.W.)  433 

Reversed.      Brown  v.  The  King 

17  C.L.R.  570 
E.  V.  Burah      -  -  -       3  App.  Cas.  889 

Applied.      Baxter  v.  Ah  Way 

8  C.L.R.  626 
E.    V.    Chirnside.    (1905)    V.L.R.    522;      27 

A.L.T.   52. 

Overruled.      R.  v.  Atkinson 

3  C.L.R.  632 
E.  v.  Commissioners  for  Special  Purposes  of 

the  Income   Tax,   21   Q.B.D.   313. 
Applied.      Holmes  v.  Angwin 

4  C.L.R.  297 
E.  v.  Commonwealth  Court  of  Conciliation  and 

Arbitration  and  Merchant  Service 
Guild,  15  C.L.R.  586. 
Explained.  Merchant  Service 
Guild  of  Australasia  i\  New- 
castle and  Hunter  River  Steam- 
ship Co.  Ltd.  (No.  2)    16  C.L.R.  705 

E.  V.  Commonwealth  Court  of  Conciliation  and 
Arbitration  ;  Ex  parte  Whybrow  db 
Co..  11  C.L.R.  1. 

Affirmed     upon     a     certain     point. 
The  Tramways'  Case  (No.   1) 

18  C.L.R.  54 
Rule  laid  down  at  p.  27  in,  apphed. 
Osborne  v.  The  Commonwealth 

12  C.L.R.  321 

E.  V.  De  Vidil       .  -  -       9  Cox  C.C.  4 

Followed.      Attorney-General  of 
N.S.W.  V.  Jackson    -    3  C.L.R.  730 

E.  V.  East  London  Waterworks  Co..  18  Q.B. 
705. 

Followed.       Borough  of  Glebe  v. 
LuKEY     -         -         -     1   C.L.R.  158 
C.L.R.D.  E 


E. 


E. 


E. 


E. 


Gibson 

Considered. 


Bather      -  -       14  S.R.  (N.S.W.)  280 

Special   leave   to   appeal   rescinded. 

Eather  v.  The  King  .- 19  C.L.R.  409 

^/•soH,  (1914)  V.L.R.  144;  35  A.L.T.  117 

Special  leave   to   appeal  refused. 

The  King  v.  Person   -  17  C.L.R.  506 

18  Q.B.D.  537 

R.  V.  Grills 

11   C.L.R.  400 
Goldsmith      -  -  -      29  A.L.T.  40 

Reversed.      Goldsmith  v.  Sands 

4  C.L.R.  1648 
Grills,  10  S.R.  (N.S.W.)  309  ;    27  W.N. 
(N.S.W.)  95. 
Reversed.        R.   ;,•.  Grills 

11   C.L.R.  400 
Guardians  of  St.  Martin-in-the- Fields, 
17  Q.B.  149  ;    20  L.J.Q.B.  423. 
Followed.     Evans  v.  Donaldson 

9  C.L.R.  140 
E.  V.  Gynqall        ■  -        (1833)  2  Q.B.  232 

Considered  and  applied.  Gold- 
smith V.  Sands  -  4  C.L.R.  1648 
E.  V.  Hansen  and  McGee  -  9  W.A.L.R.  92 
Special  leave  to  appeal  refused. 
McGee  w.  The  King  -  4  C.L.R.  1453 
E.  V.  Hendy  ...  4  Cox  C.C.  243 
Followed.  Attorney-General  of 
N.S.W.  V.  Jackson    -    3  C.L.R.  730 

E.    V.    Hodge;     Ex  parte    O' Sullivan,    (1908) 
St.  R.  (Qd.)  18. 
Reversed.     Hodge  v.  The  King 

5   C.L.R.  373 

E.  V.  Holhivay        -  -  -        65  J. P.  712 

Followed.      Attorney-General  of 
N.S.W.  w.  Jackson    -    3  C.L.R.  730 

E.  V.  Hope.  (1909)  V.L.R.  149  ;  30  A.L.T.  167 
Special  leave  to  appeal  refused. 
Hope  v.  The  King    -    9  C.L.R.  237 

7?.  V.  Hosken  ;  Ex  parte  Perpetual  Executors, 
(tc.  Association  of  Australia  Ltd., 
(1912)  V.L.R.  4;  33  A.L.T.  76. 
Reversed.  Perpetual  Executors, 
&c..  Association  of  Australia 
Ltd.  v.  Hosken      -      14  C.L.R.  283 

E.  V.  Jickson.  (1905)  5  S.R.  (N.S.W.)  5S1 
Reversed.  Attorney-General  of 
N.S.W.  V.  Jackson    -    3  C.L.R.  730 

E.  V.  Licensing  Authority  of  South  Brisbane 

and     Brosnan ;      Ex    parte    Moore. 

(1912)  S.R.  (Qd.)  220. 

Special  leave   to   appeal   refused. 

Brosnan  v.  The  King 

15  C.L.R.  466 
E.x.Lilliecrap    -    (1905)  5  S.R.  (N.S.W.)  425 

Special    leave    to    appeal    refused. 

Lilliecrap  v.   The   King 

2  C.L.R.  681 
E.  V.  Marfarlane.  (1907)  7  S.R.  (N.S.W.)  149 

Dissented   from.         Bataillard   v. 

The  King      -  4  C.L.R.  1282 

E.  V.  Martin,  9  S.R.  (N.S.W.)  740  :    26  W.N. 

143. 

Reversed.        Att.-Gen.  (N.S.W.)  v. 

Martin         -         -         9  C.L.R.  713 


CASES  AFFIR^IED,  REVERSED,  &c. 


R.  V. 

7?.  V. 

n.  V. 

7^  V. 

/?.  V. 
/?.  V. 

7?.  V. 
7?.  V. 

7?.  V, 


Millard        -  -        23  N.S.W.W.X.  S 

Special  leave  to  appenl  k  fus.  d. 
.AliLLARD  r.  The  Kino  -  3  C.L.R.  827 

Mon<!      -  -  -    4X.S.\V.\V.N.  Mi:'. 

X.it  followed.      Mackay  r.  Daviks 

I  C.L.R.  483 
Myerson     ■     (1907)  7  S.R.  (N.S.W.)  74S 

AtVirmed.     Mykrson  v.  Titk  Kino 

5  C.L.R.  596 
XorllHote.  Town  of.  (1909)  V.L.R.  492  ; 

31  A.L.T.  lOG. 

Aflnrmed.      Randall  r.  XoRTHfOTE 

Corporation         -        11   C.L.R.  100 
Norton      ■  -  -   (191U)2K.H.40r. 

Considered.      R.  v.  Grills 

II  C.L.R.  400 
Parker.  (1912)  V.L.R.  152;    33  A.L.T. 

21.5. 

Special    leave    to    appeal    refused. 

Pakker  v.  The  Kino  -  14  C.L.R.  681 
P.acork       -  -  -       33  A.L.T.  120 

Reversed.      Pea(  OCK  r.  The  King 
13     C.L.R.  619 
Pritrhard     -     ( 1901)  1  S.R.  (X.S.W.)  364 

Distinguished.         Slatterv  v.  The 

King      -         -  2  C.L.R.  546 

,   lieqitlrnr  of   Titles  ;    Ex  parte   Miller, 

(1914)  V.L.R.  387  ;    36  A.L.T.  1. 

Affirmed.         Miller    ;•.    Kkgistkar 

OF  Titles  (Vict.)     -    19  C.L.R.  681 
.    Schiffmann.    (1910)    V.L.R.    348;     32 

A.L.T.   28. 

Special    leave    to    appeal    refused. 

SCHIFFMANN      C.      ThE      KiNG 

11   C.L.R.  255 

.  Skinner  -  13  S.R.  (X.S.W.)  280 
Special  leave  to  appeal  refused. 
Skinner  v.   The    King 

16  C.L.R.  336 
.  Slntlery.  (190-5)  5  S.R.   (X.S.W.)   294  ; 
22  X.S.W.W.X.  92. 

Reversed.     Sl.attery  v.  The  King 

2   C.L.R.  546 

.  St.   Pancras  Vestry     -     24  Q.B.D.  371 

Considered  and  applied.       Smith  i*. 

Watson        -         -        4  C.L.R.  802 

Stewart     -  -  -     (1896)  1  Q.  13.  300 

Followed.      Bedingfieli)  v.  Keogh 

13  C.L.R.  601 

7?.  r.  Stocks        -  -      5  S.R.  (X.S.W.)  628 

Overruled  in  part.      Riddle  r.  The 

King      -         -         -      12  C.L.R.  622 

P.  V.  Sutton     ...  -5  C.L.R.  789 

Followed.      Attorney-General  of 

X.S.W.   r.  Collector  of  Ci  stoms 

FOR  X.S.W.      -         -      5  C.L.R.  818 

P.  V.    Thompson,  (1893)  2  Q.B.   12;    17  Cox 

Cr.  Ca.  641. 

Considered.        .^TT.CiEN.-   (X.S.W.) 
r.  :SlARTiN       -         -       9  C.L.R.  713 
n.x.  Trainer     ■     (1906)  6  S.R.  (X.S.W.)  407 
Reversed.    Trainer  v.  The  King 

4  C.L.R.  126 
R.  V.  Waterhousc      -       11  S.R.  (X.S.W.)  lMT 
Special    leave    to    apyjild     nfu-^ed. 
W.aterhouse   v.   Thk    Kinc 

13  C.L.R.  228 


R.  V 


7?.  V 


P.    V 


P.  V. 


P.  V.  ^yhit,'.  (1006)  6  S.R.  (X.S.W.)  398 
\'aried,  and  afHrmecl  as  varied. 
White  r.  The  King   -   4  C.L.R.  152 

Pcid  V.  Friendly  Societies'  Hall  Co.,  X.Z.L.R. 
3  C.A'  238. 

Approved.       Lothian  v.  Rickards 
12  C.L.R.  165 

Pcis    Pros.   V.   Carling<k   Co..   (1908)    St.   R. 
(Qd.)  70. 
Reversed.      Reis  v.  Carling 

5  C.L.R.  673 

Picci  V.  London  and  West  Australian  Explora- 
tion Co.  Ltd..  9  W.A.L.R.  25. 
Reversed.      London  &  West  Aus- 
tralian  Explor.\tion   Co.    Ltd.  v. 
Ricci       ...     4  C.L.R.  617 

Richard  and  Great  Western  Railway.  In  re, 
(1905)  1  K.15.  (>8. 

Followed.  Railway-     Co.mmis- 

siONERs   OF  X.S.AV.   V.   Perpetual 
Trustee  Co.      -         -      3  C.L.R.  27 
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Rickards   v.    Lothian,    (1913)    A.C. 
C.L.R.  387. 

Discussed.  Whinfield  v.  Lands 
Purchase  &  Management  Board 
OF  Victoria  and  St.\te  Rivers  & 
AV.A.TER  Supply  Commission  of 
Victoria       -         -       18  C.L.R.  606 

Rider   V.    McKell,    (1908)    V.L.R.    110:     29 
A.L.T.  77. 
Affirmed.       :McRell  v.  Rider 

5  C.L.R.  480 

River    Wear    Commissioners   v.    Adamson.    2 
App.  Cas.  743. 

Discussed  and  applied.  TowNS- 
VTLLE  Harbour  Board  v.  Scottish 
Shire  Line  Ltd.     -    18  C.L.R.  306 

Roberts  v.   Orchard.  2  H.  &  C.  769  ;    33  L.J. 

Ex.  65. 

Applied.     HAZ2LTON  i'.  Potter 

5   C.L.R.  445 
Robertson.  In  re:    Ex  parte  Hall,  (1907)  St. 

R.  (Qd.)  76. 

Affirmed.      Bank  of  Australasia 

('.   Hall        -         -        4  C.L.R.  1514 

Robertson  v.  Balmain  Xew  Ferry  Co.  Ltd.. 
(1906)  6  S.R.  (X.S.W.)  195. 
Reversed.  Balmain  Xew  Fi :kh> 
Co.  Ltd.  v.  Robertson  -  4  C.L.R. 
Affirmed  on  appeal,  suf).  xmn. 
Robinson  v.  Balmain  Fehuv 

1 1910 J  A.C.  295 

Robertson  v.  Commissioner  of  Stamp  Duties. 
(1905)  5  S.R.  (N.S.W.)  622. 
Reversed.      Robertson  r.  Commis- 
sioner OF  Stamp  Duties  (X.S.W.) 
3   C.L.R.  829 


Roberts^ 


I  V.  Fink, 
A.L.T.  27. 
Reversed. 


Robertson  v.  French 

Rule  in.   ai)pliefl 
gerson 


(1906)  V.L.R.   .554  ;     28 

Fink  v.  Robertson 

4  C.L.R.  864 
-      4  East  1.30.  at  ]>.  136 
Ryan   v.  Fkr- 
8  C.L.R.  731 


CASES  AFFIRMED,  REVERSED,  &c. 


li. 


Bochdale  Canal  Co.  v.  Brewster,  (1894)  2 
Q.B.  852. 

Followed.  ^lELBontifE  Corpora- 
tion (•.  Howard  Smith  Co.  Ltd. 

13  C.L.R.  253 

Bochefoucanld  v.  Bouitead,  (1897)  1  Ch.  196 
Considered  and  explained.  Cadd 
V.  Cadd     .         -         -      9  C.L.R.  171 

Rogers   v.   Ingham        -  -         3-Ch.  D.  351 

Followed.  Campbell  v.  Kitchen 
&  Sons  Ltd.  and  Brisbane  Soap 
Co.  Ltd.        -         -       12  C.L.R.  515 

Ronald  v.    Harper.    (1909)   V.L.R.    4.-)i;>  ;     31 
A.L.T.   67. 
Affirmed.      Ronald  v.  Harper 

11   C.L.R.  63 

Ronald  V.  Harper     -  ■  -    11  C.L.R.  63 

Followed.     Scott  Fell  v.  Lloyd 

13  C.L.R.  230 

Rosehill  Racecourse  Co..  In  re.  (1905)  5  S.R. 
(X.S.W.)  402. 

Reversed.  Rosehill  Racecourse 
Co.  r.  CoMJUssioNER  OF  Stamp 
Duties  (X.S.W.)      -      3  C.L.R.  393 

Rosenthal  v.  Rosenthal     -  -     32  A.L.T.  46 

Affirmed.  Rosenthal  r.  Rosen- 
th.al      -         -         -        11   C.L.R.  87 

Rothschild  v.  Hennings  -  9  B.  &  C.  470 
Followed.      Luke  v.  Waite 

2  C.L.R.  252 

Rouse  V.  Bradford  Banking  Co.  Ltd.,  (1894) 
A.C.  586. 

Distinguished.  Deane    v.    City 

Bank  of  Sydney     -     2  C.L.R.  198 

Roioe  V.  Australian  United  Steam  Navigation 
Co.  Ltd..  1909  St.  R.   (Qd.)   1. 
Reversed.        Rowe  v.  Australian 
United     Steam    Navigation     Co. 
Ltd.  -         .         -         9  C.L.R.  1 

Rowe  V.  Oades     -  -  -     8  W.A.L.R.  10 

Affirmed.     Rowe  v.     Oades 

3  C.L.R.  73 

Royal  Insurance  Co.  Ltd.  v.  Midland  Insur- 
ance Co.  Lid..  26  R.P.C.  95. 
Followed.  Bendigo  and  Country 
Districts  Trustees  &  Executors 
Co.  Ltd.  v.  Sandhurst  and  Nor- 
thern District  Trustees  Ex- 
ecutors AND  Agency'  Co.   Ltd. 

9  C.L.R.  474 

Ruid  V.  Lascelles      -  -     (1900)  1  Ch.  815 

Principle  in,  applied.  Gander  v. 
Murray-  ;    Zobel  v.  [Murray 

5   C.L.R.  575 

Russell  Wilkinsd'  Sons  Ltd.  v.  Outridge 
Printing  Co.  Ltd.,  (1906)  St.  R.  (Qd.) 
172. 

Dictum  in.  overruled.  Stewart  & 
Walker  r.  White      -    5   C.L.R.  110 

Ryan,  In  re    -  -  -   11  S.R.  (X.S.W.)  33 

Affirmed.  Sy'dney"     Harbour 

Trust  Commissioners   r.    Ryan 

13  C.L.R.  358 

Ryan  {£.)&  Sons  Ltd.  v.  Rounsevell.  10 
C.L.R.  176. 

Approved.  Delph     Singh     r. 

Karbowsky         -         18  C.L.R.  197 


Rylatuis  v.  Fletcher     -  -    L.R.  3  H.L.  330 

Distinguished.  Rickards     v. 

Lothian 

P.C,  16  C.L.R.  387  ;  [1913]  A.C.  263 
Discussed.  Whinfield  v.  L.astds 
Purchase  and  Management 
BoAED  -AND  State  Rivers  and 
Water   Supply  Commission 

18   C.L.R.  606 

Sanders  v.    Borough  of   Tamworth.   (1904)  4 

S.R.  (X.S.W.)  537. 

Reversed.     Tamworth  Borough  v. 

Sanders         -  2   C.L.R.  214 

"  Sara."'   The  ;    Hamilton  v.    Baker,   14  App. 

Cas.  209.  at  pp.  221.  222. 

Rule  in,   applied.  Williams  v. 

Dunns  Assignee  -  6  C.L.R.  425 
Saunders  X.  Borihistle  -      1  C.L.R.  379 

Followed.        Parkin  v.  James 

2  C.L.R.  315 
Schol field   V.    Earl  of   Londesborough.    (1896) 

A.C.  514. 

Followed.  Colonial     Banic  of 

Australasia  v.  Marshall 

P.C,  4   C.L.R.  196 
Scot'  V.  Hutchinson.  (1905)  5  S.R.  (X.S.W.) 
484. 
Affirmed.     Hutchinson  v.  Scott 

3  C  L  R    359 
Scott,    Fell  d-   Co.   V.  Lloyd.    (1906)'   6   's.R. 

(X.S.W.)  447. 

Reversed.      W.  Scott.  Fell  &  Co. 

Ltd.  v.  Lloy'd  -  4  C.L.R.  572 
.'^cott  V.  Scott       -  -  -        1913  A.C.  417 

Applied.       DicKAsoN  v.  Dickason 
17  C.L.R.  50 
."^eaham    Colliery    Co.    v.    Commissioners    of 

Ta.vation,  9  S.R.  782  ;    28  W.X.  181 

Reversed.  Adams    v.    Commis- 

sioners  or  T.JiXATION 

10  C.L.R.  180 

Reversed     on     appeal,     sub.     nom. 

Commissioners        of        Taxation 

(X.S.W.)  r.  Adams 

P.C,  16  C.L.R.  493  :  [1912]  A.C  384 
Shackellv.  Howe.  Thornton  and  Palmer.  (1908) 

V.L.R.  698  ;    30  A.L.T.  104. 

Affirmed      on      different      grounds. 

Shackell  r.  Howe.  Thornton  and 

P-ALMER      -  -  -    8   C.L.R.  170 

Shears  Y.  Goddard     -  -    (1896)  1  Q.B.  406 

Followed.         Williams    r.   Dunn's 

Assignt:e  -  -  6  C.L.R.  423 
Sheehan    v.     Great    Fingall    Consolidated,    S 

W.A.L.R.   1. 

Affirmed.  Great  Fingall  Con- 
solidated   I'.  Sheehan 

3  C.L.R.  176 
Sheffield  Corporation  v.  Barclay,  (1905)  A.C. 

392,  at  p.  397. 

Principle    laid    down    bj-   Halsbury, 

L.C..  in,  applfed.       The  Crown  v. 

Henrickson  &  Knutson 

13  C.L.R.  473 
Sherwood  v.  Prior.  (1905)  5  S.R.  (X.S.W.)  639 

Reversed.       Prior  i'.  Sherwood 

3  C.L.R.  105* 


In. 


CASES  AFFIRMED,  REVERSED,  &c. 


Shillix./lnw  V.  Varroll.  (l9U(i)  V.L.R.  180  ;    27 

A.L.T.   1(12. 

AtHrmecl.     C'arkoli.  v.  Shillisglaw 

3  C.L.R.  1099 

Shijnvayv.  Iiromlw,»„l     ■      (ISHlt)  I  Q.\i.  :W.) 

Considered  and  applied.       Lvsal;ht 

Buns.  A:  Co.  Ltp.  v.  Fai.k 

2  C.L.R.  421 
Short  V.  Cit>/  B<i>ik      -      12  S.H.  'X.S.W.)  I8(i 

.Vtlirnied.  Short  i.  Vvry  IJank 
(  F  ^YDNI  Y     •  -     15   C.L.R.  148 

Simnioiids  v.  Kerridtje       -       8  W.A.L.R.  132 

Aftirnied.      Kerridge  r.  Simmonds 

4  C.L.R.  253 

Slattcri/  V.  X<i;/Ior      ■  -       13  A  pp.  Cas.  44<> 

Di.stingiiislied.  Coopkrativk  Brk  k 
Co.  Pty.  Ltd.  v.  Mayor.  &c..  of 
Hawthorn-       -         -       9  C.L.R.  301 

Slaiycr   v.    Daihf    Teleqraph    Newspaper   Co. 
Ltd..  (1907)  -'S.R.  (N.S.W.)  488. 
Affirmed.     Slatyer  v.  Daixy  Tele- 
graph Newspaper  Co.  Ltd. 

6  C.L.R.  1 

Smidmore  v.  Smidinore,  (1905)  5  S.R.  (N.S.W.) 
492. 

Varied  and  affirmed  as  varied. 
Smidmore  v.   Smidmore 

3  C.L.R.  344 
Smith.  E.V  parte        -        9  S.R.  (N.S.W.)  .570 

Special  leave  to  appeal  refused. 
CoLLis  t'.  Smith      -      9  C.L.R.  490 

Smith  V.  Amalgamated  Society  of  Engineers. 

(1913)  S.R.  (Qd.)  114. 

Affirmed.      Amalgamated  Society 

of  Engineers  v.  Smith 

16  C.L.R.  5S7 
Smith  V.  Cock.  [1911]  A.C.  317  ;    12  C.L.R.  30 

See  Cock  v.  Aitken,  13  C.L.R.  461. 

Smith  V.  Commercial  Bnnkinq  Co.  of  Sydney 
10  S.R.  (N.S.W.)  380  ;  27  W.N. 
(N.S.W.)  82. 

Affirmed,  but  on  different  ftrounds. 
Smith  v.  Commercial  Banking  Co. 
of  Sydney  Ltd.     -     11   C.L.R.  667 

Smith  V.  Giddy       -  -      (1904)  2  K.B.  448 

Di-stinguished.     Sparke  >'.  Osborne 

7  C.L.R.  51 

Smith  V.  Great  Western  Rnilvyiy  Co..  3  App. 
Cas.  165. 

Applied.  Railway  Commissioners 
of  N.S.W.  t'.  Perfetial  'I'ru.stee 
Co.  Ltd         -.         -         3  C.L.R.  27 

Smith  V.  Marshall,  (1900)  6  S.R.  (N.S.W.)  480 
Affirmed.     Marshall  v.  Smith 

4  C.L.R.  1617 
Smith  V.  Millar'."  Karri  and  Jarrah  Co.  (1902) 

Ltd.,  13  W.A.L.R.  33. 

Reversed.  Smith    ?•.    Millar's 

Karri  and  Jarrah  Co.  (1902)  Ltd. 

12   C.L.R.  304 

Smith  V.  Shirr  of  Wallarohha.  11  S.T!.  (N.SAV.) 

5.-.:?. 

.Mliimed.      A\'iLLcocKS  v.  Shirk  of 

Wai.lahoiira        -        13  C.L.R.  326 


Smith  v.  South  Eastern  Raihvay  Co..  (1896) 
IQ.B.  178. 

Distinguished.  Fraser    v.    Vic- 

torian    R.AILWAYS     CoMMlSSlf)NF.RS 

8   C.L.R.  54 

Snyder  v.  Bcttmun        ■  -        19(1  I'.S.  249 

Distinguished.      Com.monweai.th  r. 

Statk  of  N.S.W.      -      3   C.L.R.  807 
South  Hetton  Coal  Co.  Ltd.  v.  North  Eastern 

News    As.fociation     Ltd..     (1894)     1 

Q.B.  133. 

Rule   laid   down    in,    adopted. 

Barnes  &  Co.  Ltd.  v.  Siiarpi; 

11   C.L.R.  462 
Sowarsby  v.  Lacy         -  -         4  Madil.  142 

Applied.     Mutual  Life  Insurance 

OF  New  York  v.  Pechotsch 

2  C.L.R.  823 
Spencev.Ravenscroft  ■  30  W.N.  (N.S.W.)  201 

Affirmed.     Spence  v.  Ravenscrqft 

18   C.L.R.  349 

Spencer,  Ex  parte.  (1905)  5  S.R.  (X.S.W.)  l.-)<> 

Special    leave    to    appeal    refuserl. 

Sherwood    v.    Spencer 

2  C.L.R.  250 
Spencer  v.  The  Commonwealth,  5  C.L.R.  418, 

at  441. 

Principle    in,    applied.  Commis- 

sioner OF  L.\ND  Tax  v.  Nathan 

16  C.L.R.  654 
Applied.  Minister  of  Statk  for 
Home  Affairs  v.  Rostkon.  Isaacs, 
J.      -         -         -         -    18  C.L.R.  634^ 

Spencer  v.  Registrar  of  Titles,  9  W..\.L.K.  25- 
Reversed.  Reglstrar  of  Titles 
V.   Spencer  9   C.L.R.  641 

Spicer  v.   International   Pajier  Co..   (1900)   0. 
S.R.  (N.S.W.)   170. 
Affirmed.     Intern.vtional     Paper 
Co.  v.  Spicer        -        4  C.L.R.  739- 

Springall,    In   re;     Ex    parte    ^\'hit€,    (1908). 
St.  R.  (Qd.)  60. 
Reversed.        Gow  r.   Whitk 

5   C.L.R.  865 

Stanbiiry  v.  Exeter  Corporation,  (1905)  2  K.B. 
838. 
Approved.     Enever  r.  The  King 

3  C.L.R.  969 
State  of  Sonth  Australia  v.  State  of   Victoria. 

12    C.L.R.    007. 

Affirmed.        State  of   South  Aus- 
tralia   ('.    Statk   of   Vk  TtiuiA 
P.C.  18  C.L.R.  115  :    [1914]  A.C.  283 

Stebbing  v.  Metropolitan  Board  of  Works, 
L.R.  0  Q.B.  37. 

Followed.     MacDkrmott  v.  Corrie 

17  C.L.R.  223 

Kxi)laiiii'il.    ('{(uitiKc.  Mac  I  )khmott 

P.C,  18  C.L.R.  511  ;  (19141  A.C.  1056 

Steele  V.  McKinlay      -  -      5  .\]>i).  (as.  7.")4 

Discus.sed.     Ferrier  v.  Stkwart 

15   C.L.R.  32 

Steere  v.  Miniiter  for  Lands.  0  \V..V.L.R.  178 
Overruled    in    part.  Moore    & 

ScROOPE  V.  Western  .\i  stkai.ia 

5   C.L.R.  326 

Stelling,  Ex  parte,  (1904)  4  S.R.  (X.S.W.)  2(il 
Overruled.     Wilcox  v.  Donoiioe 

3  C.L.R.  8a 


CASES  AFFIR]VIED,  REVERSED,  &c. 


liii. 


Stephen  v.  Miller        -       13  S.R.  (X.S.W.)  44    j 
Reversed.     Miller  l\  Stephen 

17  P,L.R.  397 
Stecenson.  In  re.  19  V.L.R.  660  ;    15  A.L.T.    j 

119. 

Overruled.     Savage  v.  Uniox  Bank    i 

OF        AUSTRALLA.  ;  WhITELAW         f.      ] 

Union  Bank  of  Australia  ! 

3  C.L.R.  1170 
Stewart  v.   New  South   Wales  Country  Press 

Co-operative  Co.  Ltd..  10  S.R. 
(X.S.W.)  747  ;  27  W.X.  (X^.S.W.) 
197. 

Reversed.  X^ew    South    Wales 

Country  Press  Co-operative  Co. 
Ltd.  v.  Stewart     -     12  C.L.R.  481 
Stfwart   v.    Williams.    13    S.R.    (X.S.W.)   5.55 
Affirmed.      Stewart  r.  Williams 

18  C.L.R.  381 
Stewart d.^  Walk-pr\-.  White      -      5  C.L.R.  110 

Explained.       Gow  v.  White 

5   C.L.R.  865 

Stocken\s  Case       -  -  -    L.R.  3  Ch.  412 

Distinguished.  Goldsmith     v. 

Colonial  Finance.  ^Iortgage,  In- 
vestment &  Guarantee  Corpora- 
tion Ltd.     -         -         -  8  C.L.R.  241 

Stochwellx.  Byder  -  (1906)  St.  R.  (Qd.)274 
Affirmed.      Stockwell  v.  Ryder         ' 

4  C.L.R.  469 
Stone  v.Epple  -   (1906)  V.L.R.^2  ;   27  A.L.T. 

136. 

Affirmed.       Epple  v.  Stone 

3  C.L.R.  412 
Stroms  Bruks  Aktie  Bolagv.  Hutchison.  (1905) 

A.C.  515. 

Statements  in,  adopted. 

Bowden  Bros.  &  Co.  Ltd.  v.  Little 

4  C.L.R.  1364 

Strong  v.    Bird         -  -     L.R.    18  Eq.  315 

Distinguished.  Matthews     i-. 

Matthews  17  C.L.R.  8 

Supreme  Court  Act  1912.  In  re.  (1913)  V.L.R. 

408  ;    35  A.L.T.  29. 

Affirmed.       In  re  Hanlon 

17  C.L.R.  60 
Supreme  Court  Act  1912.  In  re.  (1913)  V.L.R. 

159  ;    34  A.L.T.   172. 

Reversed  in  part.     In  re  Ramage 

17   C.L.R.  55 
Siveeney,  Ex  parte.  (1906)  6  S.R.  (X.S.W.)  146 

Affirmed.  Sweeney     v.     Fitz- 

hardinge       -         -       4  C.L.R.  716 

Siveeney.  Ex  parte  :  Kelly  v.  Sweeney.  (1908) 
St.  R.  (Qd.)   182. 

Special  leave  to  appeal  refused. 
Sweeney  v.  Kelly    -    7  C.L.R.  30 

Swinburne  v.  Syme  &  Co..  (1909)  V.L.R.  550  ; 
31   A.L.T.   81. 

Affirmed.  David  Syme  &  Co.  v. 
SwixBi-RNE      -  -     10  C.L.R.  43 

Sydiuy  Harbour  Trust  Commissioners  v. 
Wailes.  (1907)  7  S.R.  (X.S.W)  567. 
Reversed.  Sydney      Harbour 

Trust  Com:missioners  v.  Wailes 

5  C.L.R.  879 


Sydney  Municipal  Council  v.  Australian 
Gaslight  Co..  (1903)  3  S.R.  (X.S.W.) 
66. 

-Approved.      Borough  of  Glebe  v. 
LuKEY      -         -         -     1   C.L.R.  158 

Sydney  Municipal  Council  v.  Boynl  Agricul- 
tural  Society   of   N.S.W..    (1905)    5 
S.R.  (X.S.W.)  693. 
Reversed.  Sydney    IMunicipal 

Council  r.   Royal   Agricultural 
Society  of  X.S.W.    -    3  C.L.R.  298 

Symonds  v.  Ivanhoe  Gold  Corporation  Ltd.- 
8  W.A.L.R.  103. 

Reversed.         Ivanhoe   Gold   Cor- 
poration Ltd.   v.    Symonds 

4  C.L.R.  642 

Tnii  Vale  Railway  Co.  v.  Jnlins.  1913  A.C. 
1. 
Followed.         Chief   Commissioner 

FOR    R.\ILWAYS    AND    TRAMWAYS    V. 

Boylson.     -     -     -     19    C.L.R.    505 

Taylor,  In  re.  (1909)  V.L.R.  235  ;  30  A.L.T. 
203. 
Reversed.         Gair    v.    Bowers 

9   C.L.R.  510 
Taylor    v.    Grace.    27    W.X.    (X.S.W.)    115. 
Reversed.       Grace  v.  Taylor 

11   C.L.R.  537 

Taylor    v.     Smetten     -     -      11     Q.B.D.     207. 

Definition       of    "  lottery  ""     in,     at 

p.  210.  Approved.     ^Iutual  Loan 

Agency  Ltd.  v.  Att.-Gen.  (X.S.W.) 

9    C.L.R.  72 

Thurban  v.  Steward     -      -      -    L.R.  3  P.C.  478 

Followed.       Luke  v.  Waite 

2  C  L  R    252 
Tierney   v.    Lo.vton     -      12   X.S.W.L.R.    308. 

Approved.        Concord   Municipal 
District   r.    Coles  -  3    C.L.R.    96 
Tobin   V.    The    Queen.    16   C.B.X.S.    310  ;  33 
L..I.C.P.    199. 
Applied.         Enever   v.   The   King 

3  C.L.R.  969 
Applied.  Strachan  r.  Common- 
wealth -  -  -  -  4  C.L.R.  455 
Followed.  Baume  i-.  Common- 
wealth    -     -     -     -        4   C.L.R.  97 

Tockassiex.    Young.   (1905)  St.  R.  (Qd.)  110. 

Affirmed.         Young    v.    Tock.\ssie 

2  C.L.R.  470 

Todd's    Application.    In    re.    9    R.P.C.    487. 

Applied.        Linotype  Co.   Ltd.   v. 

MouNSEY     -     -     -        9    C.L.R.  194 
Tooth    V.    Kitto.    30    W.X'.    (X'.S.W.)    86. 

Reversed.         Tooth    v.    Kitto 

17  C.L.R.  421 
Toronto,  Bank  of  v.  Lambe.  12  .A.pp.  Cas.  575. 

Applied.     Peterswald  v.  Bartley. 
1   C.L.R.  497 

Distinguished.      Deakin  r.  Webb  ; 

Lyne    1-.    Webb     -      1    C.L.R.    585 
Toronto.  Municipal  Corporation  of,  v.  Virgo, 

(1896)  A.C.   88. 

Followed.    Co-operative  Brick  Co. 

Pty..  Ltd.  v.  IMayor  &c..  of  Haw- 
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4  C.L.R.  1049 

Judicature  Act  1900  (64  Vict.,  No. 
6),  s.  3.      Reis  \'.  Carling      ..      5  C.L.R.   673 
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2  C.L.R.   639 

Workers'  Compensation  Act  1905 
(5  Edw.  VII.,  No.  26),  s.  10.  Cribb  v. 
Korn 12  C.L.R.  205 
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Transfer  of  Land  Act  1890  (No. 
1149),  ss.  74,  89,  95,  121,  124,  129,  130, 
230.      Fink  v.  Robertson      .  .        4  C.L.R.  864 
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Land  Act  Amendmknt  Act  1899  (63 
Vict.,  No.  50),  ss.  3,  9.  Millar's  Karri 
and  Jarrah  Co.  (1902)  Ltd.  v.  Harvey 
District  Road  Board  .  .  .  .    15  C.L.H.  490 
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Wines,  Beer  and  Spirit  Sale  Act 
1880  (44  Vict.,  No.  9),  ss.  5,  15,  39. 
Fox  V.  Bobbins  ..  ..        8  C.L.R.  115 
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ABATEMENT. 

Marriage  settlement — Gifts  out  of  specific 
fund — Gift  of  residue — Proceeds  of  sale — 
Rescission.] — See  Settuement.  a  Beckett  v. 
Trustees  Executors  and  Agency  Co.,  5  C.L.R. 
512. 


ABUSE   OF    PROCESS. 

Action  frivolous  or  vexatious — Summary 
judgment— Rules  of  Supreme  Court,  1906 
(Vic),  Order  XIV.  a.] — See  Arbitration. 
Burton  v.  Bairnsdale  Shire,  7  C.L.R.  7G. 

Insolvency  proceedings  taken  to  stifle  litiga- 
tion— Reasonable  and  probable  cause  for 
proceedings — Special  damage.] — Assuming 
tliat  the  taking  of  proceedings  in  insolvency 
for  tlie  purpose  of  stifling  litigation  between 
tlie  parties  amounts  to  an  abuse  of  the  process 
of  the  Court  in  respect  of  which  an  action 
will  lie  (as  to  which  quaere),  a  necessary  ingre- 
dient of  the  cause  of  action  is  that  damage 
has  thereby  resulted.  Held,  therefore,  that 
the  action  must  fail  where  the  litigation 
attempted  to  be  stifled  was  in  respect  of  a 
claim  which  was  afterwards  determined  to  be 
untenable.  Held,  also,  that  so  far  as  the 
action  is  one  for  fraudulently,  falsely,  and 
maliciously,  and  without  reasonable  or  prob- 
able cause,  putting  in  motion  the  process  of 
the  Court  of  Insolvency,  it  must  fail  if  at  the 
time  the  proceedings  were  taken  there  was  a 
good  petitioning  creditor's  debt  and  an  avail- 
able act  of  insolvency.  Per  O'Connor,  J. — 
The  evidence  was  such  that  the  finding  of  the 
Judge  that  the  intention  of  the  defendants 
was  not  to  stifle  litigation  should  not  be  dis- 
C.L.R.D.         1 


turbed.  Bayne  v.  Blake,  9  C.L.R.  347. 
See  also  Bayne  v.  Baillieu  ;  Bayne  v.  Riggall, 
6  C.L.R.  382. 

Sequestration — Judgment    debts — Merger.] 

— Insolvency  proceedings  based  on  an  original 
judgment  debt  against  a  plaintiff,  who  has 
given  notice  of  appeal  to  the  High  Court  from 
a  judgment  given  for  the  defendant  on  a 
claim  to  recover  damages  for  personal  in- 
juries, are  not  an  abuse  of  the  process  of  the 
Court.  Bayne  v.  Blake  (No.  2),  9  C.L.R. 
360. 


ACCORD    AND   SATISFACTION. 

Accident  to  servant — Compensation — Com- 
promise.]— See  Workmen's  Compensation. 
Great  Fingall  Consolidated  Ltd.  v.  Sheehan,  3 
C.L.R.    176. 


ACCOUNTS  STATED. 

Action  on  covenant  to  pay  rent — Plea  on 
equitable  grounds— Prior  agreement  to  accept 
less  rent — Evidence.] — See  Landlord  and 
Tenant.  Harris  v.  Sydney  Glass  and  Tile 
Co.,  2  C.L.R.  227. 


ACQUIESCENCE. 


Special  leave  to  appeal— Delay.]— See 
Customs.     Donohoe  v.  Brilz,  1  C.L.R.  391. 

Estoppel — Abolition  of  office  in  Public 
Service  (N.S.W.) — Services  of  officer  dispensed 
with— Question  of  fact.]— See  Public  Ser- 
vice.    Greville  v.  Williams,  i  C.L.R.  694. 


ACT  (W  PARIJAMEM^     ADMIXir, TRATIOX. 


ACT   OF    PARLIAMENT. 


Ntatutk 


ACT   OF   STATE. 

Sale  of  goods-Impossibility  of  perform- 
ance.] -A  oontraet  for  the  sale  of  goods  was 
sul)jcet  to  ....  a  comlition,  the  perforin- 
aneo  of  wliich  was  renck'red  impossible  by  an 
event  for  which  neither  party  was  respon- 
sible, viz.,  an  Act  of  State.  Held,  the  contract 
was  absolute.  Maine  v.  Lyons,  15  C.L.R. 
f)71. 

Act  of  sovereignty  Grant  of  letters  patent 
in  one  State  of  Commonwealth  Action  for 
infringement  brought  in  another  State.] -^Scf 
P.\TENT.  Potter  V.  Broken  Hill  Proprietary 
Co.,  3  C.L.R.  479. 


ADJOINING    LAND. 

Adjoining  owner — Liability  for  cost  of  fence 
on  boundary.]  — s'cr  Fen.es.  Gold.vhrough. 
Mort  ds  Co.  V.  Larcombe,  5  C.L.R.  203. 


ADMINISTRATION. 

COL. 

I.  Administration  Action     .  .  .  .        4 

H.  Administration  Bond       .  .  .  .        3 

III.  Probate  Duty —  .  .  a 

(a)  Apportionment  of  Duty 

(b)  Asset  not  included   in   state- 

ment for  duty 

(.■)  Gifts 

(d)   Property  subject  to  appoint- 
ment .  . 

IV.  Succession  Duty    .  .  .  .  .  .        0 

V.  Executors  !0 

VI.   Cost.s  12 

I._AI).MIXIS'I'I{Arr()X   AC'I'lOX. 

Trustee  sued  as  representative     Refusal  of 
trustee    to    appeal     Joinder    of    cestuis    que 

trustent.] — See     Practick.  ''omidlly     \. 

Macartney,  7  C.L.R.  48. 

II.   AI).MI.\ISTP>.\'i(()X    i'.OXI). 

Administration  and  Probate  Actl890  (Vict.) 
(No.  1060),  ss.  15,  17— Sureties— Deed  of  in- 


demnity by  beneficiaries  Dealing  with  estate 
— Consent  of  beneficiaries  Dealing  with 
estate  Consent  of  beneficiaries  —  Public 
policy  —  Solicitor  and  client.]  —  Persons 
of  full  ago  and  ordinary  intelligence,  being 
entitled  to  property  in  equal  undivided 
shares,  may  commit  the  management  of  the 
property  to  one  of  their  number,  with 
absolute  or  qualified  authority  to  deal  with 
it,  and  such  arrangement  may  be  established 
by  proof  of  conduct  antl  by  admissions  made 
in  Court  as  well  as  by  deed.  The  solicitors 
for  an  administratrix  joined  in  the  adminis- 
tration bond  as  her  sureties  for  a  considera- 
tion of  £7.').  and  at  the  same  time  obtained 
from  1km-  and  the  next  of  kin  (her  sisters) 
a  deed  of  indemnity  against  all  liability  for 
any  breaches  of  duty  committed  by  her,  and 
a  charge  upon  the  whole  estate  to  cover  the 
indemnity.  The  debts  having  been  paid,  the 
sisters  left  the  property  under  the  absolute 
management  of  the  administratrix,  who 
mortgaged  and  otherwise  dealt  with  the 
property  with  the  result  that  it  thereafter 
became  wholly  lost.  Held,  on  the  evidence, 
that  no  fiduciary  relationship  existed  between 
the  solicitors  and  the  next  of  kin  and  that 
the  deed  of  indemnity  and  charge  was  a 
good  defence.  Held,  also,  on  the  evidence, 
that  the  three  sisters,  who  after  payment  of 
debts  were  entitled  to  the  residue  of  the 
estate  in  equal  shares,  had  consented  to  enjoy 
it  in  specie,  and  were  jointly  responsible  for 
the  mode  in  which  it  had  been  dealt  with  and 
lost,  and  that  the  sureties  to  the  bond  were 
not  liable  for  such  losses.  Where  sureties 
to  an  administration  bond  cannot  be  ob- 
tained except  as  a  matter  of  business  and  for 
payment,  such  payment  maj-  properly  be 
made  by  the  administrator.  A  deed  of 
indemnity  given  by  the  beneficiaries  vinder 
an  intestacy  to  the  sureties  to  the  adminis- 
tration bond  is  not  contrary  to  public  policy. 
Bayne  V.  Blake,  4  C.L.R.  1.  reversed. 
Bayne  v.  /i/a^•e  ( 1906)  V.L.R.  112  ;  27  A.L.T. 
143,  restored.  lihd-r  v.  Bayne,  P.C,  6 
C.l>.i:.    17(1  :    HHIS  A.C.  371. 

Sureties,  rights  and  liabilities  of  Breach  of 
duty  by  administrator  Duty  of  administrator 
to  invest  and  secure  shares  of  infants  Action 
quia  timet  Covenant  to  administer  Accept- 
ance of  money  paid  into  Court — Parties — 
Costs.] — The  duty  f)f  an  administrator  ot  an 
intestate  estate  to  invest  and  secure  the  shares 
of  next  of  kiti  who  are  infants,  is  analogous 
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to  the  obligation  to  pay  next  of  kin  who  are 
sui  juris.  The  sureties  to  an  administration 
bond  are  entitled  to  enforce  this  dutj^  by 
action  against  the  administi-ator  as  principal 
debtor,  and  the  next  of  kin  as  creditors,  in  the 
same  way  as  in  the  case  of  other  sureties  for 
the  pajTnent  of  money,  when  the  time  for 
payment  has  arrived.  Mathews  v.  Saurin, 
31  L.R.  Ir.  181,  followed.  Neither  the  fact 
that  the  sureties  have  taken  a  covenant  from 
the  administrator  to  duly  administer  accord- 
ing to  law,  nor  that  the  sureties,  in  an  action 
against  the  administrator  for  breach  of  duty 
and  on  the  covenant,  have  accepted  money 
paid  into  the  Court  in  satisfaction  of  past 
breaches,  deprives  the  sureties  of  their  right 
to  this  specific  relief.  In  such  an  action  by 
sureties  against  the  administrator  and  infant 
next  of  kin,  the  Court  may  properly  order 
the  administrator  to  set  aside  and  secure  the 
shares  of  infants  in  the  personaltj',  direct 
accounts  and  inqxiiries  for  the  purpose  of 
ascertaining  the  amounts  of  those  shares, 
and  direct  the  administrator  to  keep  and  file 
proper  accounts  of  the  estate.  The  infants' 
costs  of  such  action  should  be  paid  by  the 
plaintiffs,  with  or  without  an  order  that  they 
be  recovered  over  against  the  administrator. 
Semble,  in  such  an  action  the  Court  has  no 
jurisdiction  to  order  the  costs  of  any  of  the 
parties  to  be  paid  out  of  the  estate.  Judg- 
ment of  the  Full  CoTirt,  Holden  v.  Black, 
( 1905)  V.L.R.  326  ;  26  A.L.T.  205,  reversed  ; 
judgment  of  a'' Beckett,  J.,  restored  with 
variations  as  to  costs.  Holden  v.  Black, 
2   C.L.R.    768. 

III.  PROBATE  DUTY. 

(a)  Apportionment  of  Duty. 

Apportionment  of  liability  to  duty  as 
between  beneficiaries — Life  tenants — Remain- 
dermen— Annuitants — Testamentary  expenses 
— Administration  Act  1903  (W.A.)  (No.  13), 
ss.  86,  87,  111,  112  —Duties  on  Deceased 
Persons'  Estates  Act  1895  (W.A.)  {59  Vict. 
N0.18),SS.  10, 13.]— Under  the  Administration 
Act  1903,  where  a  testator  devises  property  to 
trustees  in  trust  for  A.  for  life  and  for  B.  in 
remainder,  the  amount  of  the  estate  is  red- 
duced  by  the  whole  duty  paid  in  respect  of  it, 
and  A.  is  entitled  to  the  income  of  the  estate 
as  so  reduced.     The  testator  gave  the  residue 

of   his   estate,    '"  after  payment of  mj' 

debts  funeral  and  testamentary  expenses  and 
legacies,"  upon  certain  trusts.    Held,  that  the 


duty  payable  under  the  Act  was  not  a  testa- 
mentary expense  and  that  this  was  therefore 
not  a  "special  provision"  or  a  "specific 
direction  "  within  the  meaning  of  ss.  Ill  and 
112.  In  re  Clemow  ;  Yeo  v.  Clemow,  (1900) 
2  Ch.  182,  distinguished.  An  annuity  is  a 
legacy  and  for  the  purpose  of  ascertaining  the 
(Ivity  payable  in  respect  of  it,  the  value  of  the 
anntiity  must  be  calculated  as  at  the  date  of 
the  death  of  the  testator.  The  duty  so  ascer- 
tained is  to  be  deducted  from  the  value,  and 
the  amount  of  the  annuity  itself  must  be  re- 
duced proportionate! J'.  In  re  Ogilvie,  13 
W.A.L.R.  97,  discussed.  Lilly  v.  2'he  West 
Australian  Trustee  Executor  d:  Agency  Co., 
Ltd.  Steer  v.  The  West  Australian  Trustee 
Executor  (t  Agency  Co.  Ltd.,  13  C.L.R.  416. 

(6)  Asset  not  included  in  Statement  fob 
Duty. 

Payment  of  "  too  little  duty  " — Claim  by 
Crown  for  additional  duty— Certificate  of 
Master — Meaning  of  "  final  and  conclusive 
and  subject  to  no  appeal  " — "  Final  balance  " 
— ^Necessity  for  fresh  statement — Adminis- 
tration and  Probate  Act  1890  (Vict.)  (No. 
1060),  ss.  97,  98,  99,  100,  105,  106,  108.]— 
Where  the  Crown  alleges  that  too  little  duty 
has  been  paid  in  respect  of  the  estate  of  a 
deceased  person  and  seeks  to  obtain  further 
payment  of  duty  imder  s.  105  of  the  Adminis- 
tration and  Probate  Act  1890  (Vict.),  it  must 
be  ascertained  how  much  duty  ought  to  have 
been  paid,  and,  as  by  s.  100  the  duty  payable 
can  only  be  calculated  upon  the  final  balance 
appearing  on  t}ie  statement  of  the  executor 
or  administrator,  there  must  be  a  fresh 
statement  made  by  the  executor  or  adminis- 
trator. In  making  such  fresh  statement 
the  executor  or  administrator  must  state 
the  assets  and  debts  of  the  testator  or  in- 
testate as,  according  to  his  knowledge  when 
making  such  fresh  statement,  they  existed 
at  the  death  of  the  testator  or  intestate,  and 
therefore  he  may  insert  debts  which  were  bj- 
mistake  omitted  from,  or  omit  assets  which 
were  by  mistake  included  in,  the  original 
statement  upon  the  basis  of  wliich  duty  was 
paid.  Quaere,  to  what  extent  the  executor 
or  administrator  will  be  bound  by  the  valua- 
tions of  the  items  of  assets  appearing  in 
such  original  statement  as  certified  by  the 
Master.  The  provision  in  s.  108  of  the 
Administration  and  Probate  Act  1890  that 
the  certificate  of  the  INIaster  to  the  statements 
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of  tho  executor  or  administrator  shall  be 
•'  final  and  conclusive  and  subject  to  no 
appeal "  has  reference  to  proceedings  to 
enforce  payment  of  the  duty  payable  on  the 
basis  of  those  statements.  Subsequently 
to  the  pajtnent  of  duty  in  respect  of  the 
estate  of  an  intestate  it  was  discovered  that 
he  was  entitled  to  a  sum  of  monej%  which 
was  thereafter  paid  to  the  administratrix. 
The  Crown  thereupon  demanded  payment 
of  a  siun  representing  the  difference  between 
the  amount  of  duty  which  had  been  paid, 
and  the  amoimt  which  would  have  been 
payable  if  the  sum  so  subsequently  paid  to 
the  executrix  had  been  added  to  the  final 
balance  in  respect  of  which  dutj'  had  been 
paid,  and  on  refusal  by  the  administratrix 
to  paj'  such  sum,  the  Crown  sought  by 
information  to  recover  it.  The  defendant 
set  up  by  way  of  defence  that  the  dutj^ 
actually  paid  was  larger  than  that  payable 
in  respect  of  the  actual  value  of  the  estate 
by  reason  of  the  omission  of  debts  and  over- 
valuation of  assets  in  the  original  statement. 
Held,  reversing  the  decision  of  the  Supreme 
Com-t:  The  King  v.  Affleck,  (1905)  V.L.R. 
130  ;  26  A.L.T.  148,  that  she  was  entitled 
to  do  so.  Held,  also,  that  no  caiise  of  action 
was  disclosed  by  the  information.  Affleck  v. 
The  King,  3  C.L.R.  G08. 

(C)    CJiFTS. 

Administration  and  Probate  Act  1890 
(Vict.).  I  No.  1060),  s.  102— Administration  and 
Probate  Act  1903  (Vict.i.  (No.  1815).  s,  11, 
First  Schedule,  Part  I.  Statement  for  duty — 
Gifts  inter  vivos  -Liability  of  donor's  estate 
to  pay  duty — Rate  at  which  duty  is  payable.] — 
By  virtue  of  s.  11  of  the  Administration  and 
Probate  Act  1903,  First  Schedule,  Part  I., 
where  a  gift  is  made  within  twelve  months 
immediately  preceding  the  death  of  the 
donor,  duty  is  payable  in  respect  of  the  pro- 
perty given  as  if  it  were  the  property  of  the 
donor  at  the  date  of  his  death,  and  that  duty 
is  payable  by  the  representative  of  the  donor 
out  of  the  estate  of  the  donor.  In  such  a 
case  the  duty  in  respect  of  the  property  given 
is  to  be  calculated  at  the  rate  applicable  to  an 
estate  valued  at  the  sum  of  the  values  of  such 
propertj'  and  of  the  donor's  estate,  but  the 
rate  of  duty  in  respect  of  the  donor's  estate 
s  not  increased.  Heward  v.  The  King,  (190.5) 
V.L.R.  548;  27  A.L.T.  ."jO,  varied.  Heward 
V.  The  King,  3  C.L.R.  117. 


Gift  of  property  before  death — Lease  by 
donee  to  donor —Possession  and  enjoyment 
to  exclusion  of  donor  Benefit  to  donor — 
Administration  and  Probate  Act  1903  (Vict.), 
(No.  1815),  s.  11. j — In  order  that  property 
wliich  is  in  its  nature  susceptible  of  actual 
delivery,  that  is,  of  visible  change  of  posses- 
sion, and  which  is  the  subject  of  a  gift  shall 
not  be  liable  to  paj'ment  of  duty  under  s.  11 
of  the  Administration  and  Probate  Act  1903, 
possession  must  be  taken  by  such  delivery. 
A  testatrix  was  the  owner  in  fee  of  land  in  her 
actual  possession  and  enjoyment,  which  she 
worked  as  a  single  property.  More  than 
twelve  months  before  her  death  she  gave  to 
her  three  sons  blocks  of  this  land  each  of 
which  was  surrounded  by  other  of  the  land 
of  the  testatrix.  The  gift  was  made  by  con- 
veyances of  so  much  of  the  land  as  was  under 
the  general  law,  and  by  transfers  of  so  much 
of  it  as  was  under  the  Transfer  of  Land  Acts. 
On  the  same  day  upon  which  the  conveyances 
and  transfers  were  executed,  each  of  the  sons- 
executed  a  lease  for  five  years  of  the  land 
given  to  him  to  the  testatrix  at  a  fair  and 
reasonable  rent.  After  the  gifts  the  land 
given  continued  to  be  in  the  actual  phj-sical 
occupation  of  the  testatrix,  and  to  be  worked 
by  her  with  her  other  land  in  the  same  way 
as  before  the  gifts.  The  testatrix  died  before 
the  expiration  of  the  leases.  Held,  that  the 
land  so  given  was  chargeable  with  the  paj- 
ment  of  the  duty  payable  under  the  Adminis- 
tration and  Probate  Acts  as  though  part  of 
the  estate  of  the  testatrix.  Commissioner  of 
Taxes  v.  L  >ng  (1911)  V.L.R.,  459;  33 
A.L.T.,  87,  affirmed ;  Lang  v.  Webb  (Vic), 
13   C.L.R.    503. 

Administration  and  Probate  Act  1903  (Vict.) 
(No.  1815),  s.  11.  — Gifts  inter  vivos  — Gift 
by  husband  to  wife— House  used  as  family 
home  Purchase  money  provided  by  husband.] 
— Sect.  11  of  the  Administration  and  Probate 
Act  1903  (Vict.)  provides  that  "  every  con- 
veyance or  assignment  gift  delivery  or  transfer 
of  any  estate  real  or  personal  and  whether 
made  before  or  after  the  commencement  of 
this  Act,  purporting  to  operate  as  an  imme- 
diate gift  inter  vivos  whether  by  way  of 
transfer  delivery  declaration  of  trust  or  other- 
wise shall  ...  (6)  if  made  at  any  time  re- 
lating to  any  property  of  which  property 
bona  fide  possession  and  enjojment  shall  not 
have  been  a.ssumed  by  the  donee  immediately 
upon  the  gift  and  thenceforward  retained  to 
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the  entire  exclusion  of  the  donor  or  of  any 
benefit  to  him  by  contract  or  otherwise  be 
deemed  to  have  made  the  property  to  which 
the  same  relates  chargeable  with  the  pajonent 
of  the  duty  payable  under  the  Administra- 
tion and  Probate  Acts  as  though  part  of  the 
estate  of  the  donor."  A  testator,  who  died 
in  1914,  had,  shortly  after  his  marriage  in 
1901,  promised  to  give  his  wife  a  house.  In 
1911  she  entered  into  a  contract  to  buy  a 
house  and  land,  the  testator  provided 
the  purchase  money,  the  land  was  duly  trans- 
ferred to  his  wife,  and  she  was  registered  as 
proprietor  in  fee  simple.  The  house  was  from 
the  time  of  its  purchase  occupied  by  the 
testator  and  his  wife  during  his  lifetime  as 
the  family  home.  He  paid  municipal  rates 
and  taxes  and  the  expenses  of  housekeeping. 
He  also,  first  consulting  his  wife,  defrayed 
the  cost  of  repairs  to  the  house.  There  was  no 
agreement  of  any  sort  qualifying  these  facts. 
Held,  that,  whether  the  gift  was  of  the  house 
or  of  the  purchase  money,  it  did  not  fall 
within  the  above  section,  and  therefore  that 
neither  the  house  nor  the  money  was  charge- 
able with  duty  as  though  part  of  the  testator's 
■estate.  Se7nble  :  By  Griffith,  C.J.— The  gift 
was  of  the  house.  By  Isaacs,  J. — The  gift 
was  of  the  money,  /n  re  Gibb,  (1915)  V.L.K. 
126  ;  36  A.L.T.,  155,  reversed.  The  Union 
Trustee  Co.  of  Australia  Ltd.  v.  Webb,  19 
€.L.R.  669. 

(d)  Property'  Subject  to 
Appointment. 
Administration  and  Probate  Act  1903 
(Vict.)  (No.  1815),  s.  13— Probate  duty— Pro- 
perty over  which  deceased  had  general  power 
of  appointment  by  will — Whether  property 
over  which  deceased  had  '•  a  general  power 
enabling  him  by  will  or  deed  to  dispose  there- 
of."]— Property  over  which  a  deceased 
person  had  at  the  time  of  his  death  a  general 
power  of  appointment  by  will  is  property 
over  which  he  had  "  a  general  power  enabling 
him  by  will  or  deed  to  dispose  thereof," 
within  the  meaning  of  s.  13  of  the  Adminis- 
tration and  Probate  Act  1903  (Vict.),  and  is 
liable  to  probate  duty  accordingly.  Iti  re  the 
Will  and  Codicil  of  McCracken,  (1906)  V.L.R. 
356 ;  27  A.L.T.  233,  reversed.  Webb  v. 
McCracken,  3  C.L.R.  1018. 

IV.  SUCCESSION  DUTY. 

Gifts  made  within  12   months  of  death — 
Aggregation — Succession  and  Probate  Duties 


Act  1892  (Qd.),  (56  Vict.  No.  13),  ss.  3,  4, 12— 
Succession  and  Probate  Duties  Act  1904  (Qd.), 
(4  Edw.  VII.  No.  17),  s.  4.]— Sec.  12  of  the 
Succession  and  Probate  Duties  Act  1892  is 
applicable  to  a  gift  coming  xmder  s.  4  of  the 
Succession  and  Probate  Duties  Act  1904,  so 
as  to  render  the  donee  liable  to  pay  succession 
duty.  In  estimating  the  amovmt  of  duty 
payable,  the  aggregate  value  of  all  the 
several  successions  passing  to  all  persons  to 
whom  beneficial  interests  come  on  the  death 
of  the  predecessor  should  be  taken  into  con- 
sideration and  not  merely  the  independent 
value  of  each  particular  succession.  In  re 
Blisset,  (1903)  St.  R.  (Qd.)  320,  considered. 
Archibald  v.  Commissioners  of  Stamps  (Qd.), 
8  C.L.R.  739. 

Realisation — Value  of  estate  impossible  of 
fair  ascertainment — Agreement — Power  of 
Commissioners  to  compound — General  power 
of  Executive  Government — Succession  and 
Probate  Duties  Act  1892  (Qd.)  (56  Vict.  No.  13), 
ss.  20,  37,  39,  47.] — See  Executive.  Queens- 
land Trustees  Ltd.  v.  Foivles,  12  C.L.R.  111. 

Administration  and  Probate  Act  1891 
(S.A.)  (No.  537),  s.  27~Succession  Duties  Act 
1893  (S.A.)  (No.  567),  ss.  4,  6,  Second  Schedule.] 
— The  executors  of  a  will  of  a  deceased  person 
who  owned  certain  propertj^  in  the  Northern 
Territory  applied  to  the  Judge  of  the  Northern 
Territory  to  have  an  exemplified  copy  of  the 
probate  which  had  been  granted  in  New 
South  Wales  re-sealed  with  the  seal  of  the 
Northern  Territory.  Held,  that  they  were  not 
entitled  to  have  the  exemplified  copy  of  the 
probate  so  re-sealed  except  on  payment,  in 
respect  of  the  property  in  the  Northern 
Territory,  of  the  succession  and  probate 
duties  imposed  by  the  Succession  Duties  Act 
1893  (S.A.)  and  the  Administration  and 
Probate  Act  1891  (S.A.).  Buchanan  v.  The 
Commonwealth,  16  C.L.R.  315. 

V.  EXECUTORS. 

Probate  Actl890  (N.S.W.)  (54  Vict.  No.  25,) 
ss.  15,  17,  19,  20 — Judgment  Creditors 
Remedies  Act  1901  (No.  8),  ss.  10,  12— 
Action  against  one  of  several  executors — 
Sale  by  sheriff  under  fi.  fa. — Effect  of  bargain 
and  sale  by  sheriff  to  pass  equity  of  redemption 
in  real  and  personal  estate  of  testator — Power 
of  one  co-executor  to  dispose  of  real  and 
personal  estate  of  testator.] — Under  s.  15  of 
the  Probate  Act  1890  real  estate  vests  in  the 
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executors  as  joint  tenants,  in  the  same  way 
as  personal  estate.  Sec.  20  provides  tliat  an 
executor  shall  have  the  same  rights  and  be 
subject  to  the  same  duties,  with  respect  to 
real  estate  of  the  testator,  that  executors 
theretofore  had  or  were  subject  to  with 
reference  to  personal  assets.  Held,  that  the 
intention  of  the  Act  was  to  place  real  and 
personal  estate  upon  the  same  footing  ar. 
regards  actions  for  the  recovery  of  debts  due 
by  the  testator.  The  appellants,  who  were 
mortgagees  in  possession  under  mortgages  of 
station  property  and  stock,  l^rought  an  action 
aginst  one  of  the  two  executors  of  the  mort- 
gagor to  recover  the  amount  due  vmder  the 
mortgage,  and  obtained  judgment  for  want 
of  a  plea.  At  the  date  when  the  action  war. 
brought,  and  up  to  the  time  when  judgment 
was  recovered,  the  other  executor  was  out  of 
the  jurisdiction.  A  writ  of  fieri  facias  was 
taken  out  by  the  appellants,  and  the  sheriff, 
in  execution  of  the  writ,  sold  to  the  appellants 
the  right,  title  and  interest  of  the  testator  at 
the  date  of  his  death,  and  the  right,  title  and 
interest  of  his  executors  in  the  real  and 
personal  property  included  in  the  mortgages. 
A  deed  of  bargain  and  sale  was  subsequently 
executed  by  the  sherif?  in  favour  of  the 
appellants.  Prior  to  appellants  going  into 
possession,  the  executor  who  was  out  of  the 
jurisdiction  mortgaged  his  beneficial  interest 
in  the  station  to  the  respondents,  who 
brought  a  redemption  suit  against  the  appel- 
lants alleging  that  the  deed  of  bargain  and 
sale  executed  bj;-  the  sheriff  w  as  inoperative 
and  that  the  appellants  were  liable  to  account 
as  mortgagees.  Held,  that  the  equity  of  re- 
demption in  the  real  and  personal  property 
included  in  the  mortgage  passed  to  the 
appellants.  Harrison,  Jouesd-  Devlin  Ltd.  v. 
Union  Bank  of  Australia,  10  S.R.  (N.S.W.) 
266,  reversed  in  part,  and  affirmed  in  part. 
Union  Bank  of  Australia  v.  Harrison,  Jones d: 
Devlin  Ltd.,  11  C.L.R.  492. 

Vesting  of  real  estate — "  Any  deceased  per- 
son "Executor  of  executor  Executor  of 
administrator  Registration  as  proprietor 
Administration  and  Probate  Act  1890  iVict.) 
(No.  1060),  ss.  6,  7,  8,  9, 12  Transfer  of  Land 
Act  1890  (Vict.)  (No.  1149),  s.  193.]— Held, 
that  the  words  "  any  decea.sed  person  "  in 
S3.  6  and  9  of  the  Administration  and  Probate 
Act  1890  and  s.  193  of  the  Transfer  of  Land 
Act  1890  do  not  include  the  deceased  executor 
or  administrator  of  a  deceased   testator  or 


intestate  as  such.  Held,  therefore,  that  the 
real  estate  of  an  intestate  which  has  vested 
in  his  administrator  does  not  on  the  death 
of  that  administrator  testate  vest  in  his 
executor.  Decision  of  the  Supreme  Court 
of  Victoria  (Cussen,  J.)  affirmed.  Held,  also, 
that,  inasmuch  as  the  executor  of  a  deceased 
executor  is  the  executor  of  the  original 
testator,  the  real  estate  of  a  testator  which 
has  vested  in  his  executor  vests  on  the  death 
of  that  executor  testate  in  his  executor,  who, 
by  virtue  of  s.  12  of  the  Administration  and 
Probate  Act  1890  and  s.  193  of  the  Transfer 
of  Land  Act  1890,  is  thereupon  entitled  to  be 
registered  as  proprietor  of  that  real  estate. 
R.  v.  Registrar  of  Titles  ;  Ex  parte  Miller, 
(1914)  V.L.R.  387;  36  A.L.T.  1,  affirmed. 
Maddock  v.  Registrar  of  Titles  ( Vict.)  ;  Miller 
V.  Registrar  of   Titles,   19  C.L.R.   081. 

VI.  COSTS. 

Probate  action — Payment  by  unsuccessful 
caveator — Special  leave  to  appeal  to  High 
Court.] — See  Pr.^ctick.  Diryi  r  v.  Vindin,. 
4  C.L.R.  210. 


ADULTERATION. 

Sale  of  adulterated  liquor — Analysis  of 
article  sold — Certificate  of  analyst — Evi- 
dence of  compliance  with  statutory  directions 
—Public  Health  Act  1902  (N.S.W.)  (No.  30 
of  1902),  ss.  81,  82.]— Sec.  82  of  the  Public- 
Health  Act  1902  provides  that  a  certificate 
may  be  given  by  an  analyst  of  the  result  of 
his  analysis  of  any  food  or  drug  submitted 
to  him  for  analysis  in  pursuance  of  the  pro- 
visions of  the  Act ;  and  that  in  any  proceed- 
ings before  any  Court  the  production  of  a 
certificate  purporting  to  be  signed  b\'  the 
analyst  shall  be  sufficient  evidence  of  the 
identity  of  the  food  or  drug  analysed  and  of 
the  result  of  the  analysis  without  further 
proof  of  its  authenticity.  Held,  that  on  a 
prosecution  for  selling  food  which  is  not  of 
the  nature,  substance,  or  quality  demanded 
by  tlio  purchaser,  where  the  certificate  of  an 
analyst  is  admitted  in  evidence  under  this 
section,  it  is  not  necessary  for  the  prosecutor 
to  prove  that  the  analyst  divided  the  food 
submitted  to  him  by  the  purchaser  into  two 
parts  as  required  by  s.  81.  Hughes  v.  Steel, 
24  N.S.W.  W.X.  140,  reversed.  Hughes  v. 
Steel,  r>  C.L.R.  loo. 
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ADULTERY. 

See  HrsBAXD  axd  \Aife. 


ADVERSE  POSSESSION. 

Land — Action  to  recover  possession — Dis- 
possession of  owner.] — A  person  in  possession 
of  land  is  not  entitled  to  the  protection  of  the 
Statute  of  Limitations  as  against  the  owner 
of  the  paper  title  where  the  latter  and  liis 
predecessors  in  title  have  not  been  kept 
dispossessed  or  have  not  abandoned  posses- 
sion of  the  land  for  the  statutory  period. 
Maguire  v.  Browne,  17  C.L.R.  365. 

Land — Title  by  adverse  possession — Land 
of  two  owners  within  one  fence — Presumption 
of  possession — Equivocal  acts  of  possession — 
Intention— Real  Property  Act  1890  (Vict.) 
(No.  1136),  Part  IL— Transfer  of  Land  Act 
1904  (Vict.)  (No.  1931),  ss.  10,11.]— Where 
two  pieces  of  land  belonging  to  two  different 
owners  are  enclosed  in  one  ring  fence,  the 
presumption  is  that  the  possession  of  each 
of  the  pieces  remains  in  the  respective  owners, 
and  tliis  presvunption  is  not  rebutted  by  the 
fact  that  the  whole  of  the  land  is  used  by  only 
one  of  the  owners,  unless  other  facts  Khow 
that  the  intention  of  the  owner  using  the  land 
is  to  exclude  the  other  owner  from  possession . 

A.  bought  from  another  person  in  1875  a 
grazing  paddock  containing  about  2000  acres 
which  was  surroimded  by  one  ring  fence,  but 
within  this  fence  and  not  fenced  off  from  the 
rest  of  the  paddock  was  a  block  of  80  acres 
of  which  B.  was  the  owner.  From  the  time 
of  the  purchase  and  for  more  than  15  years 
afterwards  A.  used  the  whole  of  the  paddock 
for  grazing  his  cattle.      During  this  period 

B.  on  several  occasions  cut  firewood  on  his 
block  and  carried  it  away,  and  on  one  occasion 
B.  renewed  the  survey  marks  on  the  boun- 
daries of  his  block.  In  an  action  by  A.  after 
the  expiration  of  the  15  years  against  B.  for 
a  declaration  imder  the  Transfer  of  Land  Act 
1904  (Vict.)  that,  by  possession  adverse  to 
or  in  derogation  of  the  title  of  B.,  A.  acquired 
a  title  to  an  estate  in  fee  simple  in  possession 
of  the  80  acre  block  :  Held,  on  the  evidence, 
that  any  exclusive  possession  by  A.  of  the 
80  acre  block,  and  any  intention  on  his  part 
to  assert  exclusive  possession  to  it,  were 
negatived,  and  that  A.  was  not  entitled  to 
the  declaration  asked.      Observations  as  to 


burden  of  proof  and  effect  of  entry  of  docu- 
mentary owner  during  statutorj^  period. 
Clement  v.  Jones,  (1908)  V.L.R.  704;  30 
A.L.T.  95,  affirmed.  Clement  v.  Jones, 
8  C.L.R.   133. 


AFTER  ACQUIRED  PROPERTY. 


See  IxsoLVKXCY. 


AGENT. 


See  also  Principal  and  Agent  ;  and  Com- 
mercial Law. 

Income    received    from    sale    of    imported 
goods — Taxable    amount — Deductions — Land 
and     Income     Tax     Assessment     Act    1895 
(N.S.W.),    s.    23.1— Per     Griffith,    C.J.,    and 
O'Contior,   J. — The   taxable   amoimt   of  the 
income  derived  by  an  agent  from  the  sale  of 
imported   goods   on   behalf   of  his   principal 
under  s.  23  of  the  Land  and  Income  TaxAssess- 
\    ment   Act    1895  is   5  per  cent,   of  the  total 
amoimt  received  from  the  sale  of  the  goods, 
I    whether    by   the    principal    or    agent.       Per 
I    Barton,  J. — The  5  per  cent,  is  to  be  calculated 
{    upon  the  total  amount  received  by  the  prin- 
cipal.      Held,    also,    by     Griffith,    C.J.,    and 
O'Connor,  J.,  Barton,  J.,  dissenting,  that  the 
!    agent   is   not    entitled   to    deduct   from   the 
I    taxable  amount  so  ascertained  the  expenses 
incurred  by  him  in  the  production  of  his  in- 
come.   W.  Cooper  v.  Commissioners  of  Taxa- 
tion,  19  N.S.W.  L.R.  356,  followed  on  this 
point.     Daviea    v.    Commisa  oners  of    Tax- 
ation,   11    S.R.   (N.S.W.),     143,     reversed. 
Davies   v.    The    Commissioners  of    Taxation 
(N.S.W.),  13  C.L.R.  197. 

Parliamentary  election — Liability  of  candi- 
date for  acts  of  his  agent.] — Where  a  candidate 
at  an  election  is  sought  to  be  made  responsible 
I  for  illegal  acts  done  during  the  election  by 
t  his  agent  it  must  be  proved  that  the  candi- 
date either  countenanced  or  directed  the 
doing  of  those  acts.  Crouch  v.  Ozanne, 
12  C.L.R.  539. 


ALIENATION. 

See     Settlement  ;     and    Will. 
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ALIENS. 

Admission  as  residents  upon  conditions 
Right    to    expel    alien    friends.] — ^Ve    Con- 
stitutional  Law.     Robtelmes    v.    Brentian, 
4  C.L.R.  30."). 

Application  for  conditional  purchase  by — 
Failure  to  become  naturalised— Forfeiture- 
Waiver.] — .See  Crown  Lands,  de  Britt  v. 
Carr,  13  C.L.R.  114. 


AMERICAN  DECISIONS. 

Applicability  to  construction  of  Common- 
wealth constitution.] — See  Constitutional 
Law.      D'Emden   v.    Pedder,  1  C.L.R.  91. 


AMENDMENT. 

See  also  Plkading. 

Application  to  compel  registration  of  trans- 
fer of  shares — Joinder  of  nominee  share- 
holder.]— Whero  an  api)lication  was  made 
by  the  party  beneficially  interested  in  shares 
to  compel  registration  of  the  transfer  of 
shares  in  the  name  of  nominees  who  had 
executed  the  transfer  as  transferees,  but  who 
were  not  joined  as  parties  to  the  application. 
Held,  that  the  proceedings  could  be  amended 
by  joining  the  nominees  as  applicants. — See 
Company.  New  Lambton  Land  and  Coal  Co. 
V.  London  Bank  of  Australia,  Ltd.,  1  C.L.R. 
524. 

Conviction— Power  of  Court  of  General 
Sessions  of  Victoria  to  make  amendment — 
Justices  Act  1890  (Vic.)  (No.  1105),  ss.  133, 
185.] — On  an  appeal  to  a  Court  of  General 
Sessions  of  Victoria  from  the  conviction  of  a 
Court  of  Petty  Sessions,  the  former  Court 
has  under  the  Justices  Act  1890  (Vic.)  power 
to  make  all  proper  amendments,  although 
the  written  information  is  defective. — See 
Immigration  Restriction.  Li  Wan  Quai  v. 
Christie,  3  C.L.R.   1125. 

Election  petition.] — .See  Elections.  Blun- 
dell  V.  Variloii,  4  C.L.R.  1463  ;  Cameron  v. 
Fysh,  1  C.L.H.  314. 

Information — Defects  curable  by  amend- 
ment—Justices Act  1902  (N.S.W.),ss.65,115.] 
— .See  iMMioitATioN  Rk-stkiction.  Preston 
v.  Donohoe,  3  C.L.R.  1089. 

Judgment  ^Supreme     Court    of     Western 

Australia.] —N"  Mastkr  and  Servant.  Ivan- 
hoa  Gold  Corpontlion  v.  Sijmo7ids,  4  C.L.R. 
642. 


ANCIENT   LIGHTS. 

Enjoyment  for  twenty  years  and  upwards — 
Presumption  of  lost  grant  rebutting  evidence 
— Laws  of  England  introduced  into  New  South 
Wales  by  first  colonists — Laws  and  Statutes 
of  England  capable  of  being  applied  in  New 
South  Wales— 9  Geo.  IV.  c.  83,  s.  24.]— At 
the  time  of  the  passing  of  the  Act  9  Geo.  IV. 
c.  83,  the  English  law  of  prescription  as  to 
ancient  lights  was  a  law  which  could  be 
applied  in  New  South  Wales  within  the 
meaning  of  s.  24  of  that  Statute,  and,  there- 
fore, became  part  of  the  law  of  that  colony 
by  virtue  of  that  section,  even  if  it  had  not 
been  brought  with  them  to  the  colony  by  the 
first  settlers.  The  appellant,  in  a  suit 
brought  by  liim,  claiming  damages  or  an 
injunction  to  restrain  the  respondent  com- 
pany from  diminishing  the  light  coming  to 
some  of  his  windows  by  the  erection  of  a 
building,  moved  for  an  interlocutory  injunc- 
tion. In  his  statement  of  claim  the  appel- 
lant claimed  to  be  entitled  to  the  free  and 
uninterrupted  access  of  air  and  light  to  his 
windows  by  prescription,  having  enjoyed  the 
easement  for  more  than  forty-five  years,  and 
having  had  the  right  to  the  easement  granted 
to  him  or  his  predecessors  in  title  by  the 
respondents  or  their  predecessors  in  title  by  a 
grant,  since  lost.  The  respondents  demurred 
ore  tenus,  and  it  was  agreed  that  the  motion 

15a 

AMENDMENT. 

Objections  curable  by.]— The  High  Coiu-t, 
on  api-'-al,  will  ii.-t  give  effect  to  objections 
l.asfd  t.n  clef.'tts  in  the  proceedings  which 
could  have  been  cured  by  amendment,  but 
will  deal  with  the  case  before  them  as  if  all 
necessary  and  proper  amendments  had  been 
made.     Leipm'r  v.  McLean,  8  C.L.R.  306. 

Permanent  Trustee  Co.  (1904)  4  S.R.  (N.S.W.) 
1,  reversed.  Delohery  v.  Permanent  Trustee 
Co.  of.N.S.W.,  1  C.L.R.  283. 
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ANNUITY. 

Annuity  charged  on  land  to  secure  per- 
lormance  of  a  contract — Annuity  ceasing  to 
be  payable  in  a  certain  event.] — By  an  in- 
strument in  writing,  A.  purported  to  charge 
certain  land  with  an  annuity  of  £150  a  year 
for  three  years,  payable  by  equal  monthly 
instalments  in  favour  of  B. — proviso  that  if 
A.'s  covenants  with  B.  should  be  duly  per- 
formed, B.  shovild  release  A.  in  respect  of  the 
preceding  instalment.  Held,  that  what  was 
termed  an  annuity  in  the  instrument,  was  an 
annuity  within  the  meaning  of  s.   4  of  the 

Transfer    of    Land    Act    1890.     Malwny    v. 

Hosken,  14  C.L.R.  379. 

Gift  of — Corpus  and  income — Residue.] — 
^See  Will.     Cock  v.  Aitken,  6  C.L.R.  290. 

Legacy — Payment  out  of  personal  estate — 
Charge  on  real  estate— Gift  of  all  property  as 
blended  fund  to  trustees — Intention  of  tes- 
tator.]— See  Will.  Parkin  v.  James  (No.  2), 
2  C.L.R.  565. 

Annuity  payable  to  trustee  for  wife— Separa- 
tion deed — Restraint  on  anticipation — Pro- 
vision for  revocation  —  Notice  —  Condition 
precedent  —  Waiver  —  Equitable  plea.] — 
See  Husband  and  Wife.  McNaghten  v. 
Paterson,  6  C.L.R.  257. 

Will  —  Settlement  —  Instrument  of  charge 
— Whether  on  corpus  or  income — Order  of 

Court.] — See     Will.      Brown    v.     Abbott,     5 
C.L.R.  487. 


APPEAL. 


I.  To  THE  Privy  Council — 

A.  From  the  High  Court — 

1.  Where  Appeal  lies — 

(a)  Certificate    of    the    High 

Court 

(6)  Special  leave 

2.  Practice — 

B.  From  the   Full  Court  of 
A  State    . . 

II.  To  the  High  Court — 

(a)  Jurisdiction 
(6)  Appealable  amount 
(c)  Appeal  as  of  Right 
{d)  Question  of  fact 
(e)  Leave  to  Appeal 


col. 
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(/)  Special  Leave         .  .  .  .  26 

(i.)  Civil  Cases      .  .  .  .  26 

(ii.)  Criminal  Cases  .  .  29 

(Hi.)  From  Inferior  Court  of 

State  ..  ..  ..  33 

See  also  other   Headings. 

[g)  Costs  33 

(i)  Security        .  .  .  .  .  .  34 

(/()  General 3  5 

III.  To   the    Supreme   Court   of   the 

State  .  .  .  .  .  .  .  .  37 

IV.  Other  Appeals         .  .  .  .  .  •  38 

See  also  High  Court. 

I.    TO   PRIVY  COUNCIL. 

Certificate  of  High  Court— Applitation  for 
certificate — "Special  reasons." — See  Prac- 
tice.] Deakin  v.  Webb  ;  Ly  u  v.  Webb,  1 
C.L.R.  .385  :    Flint  v.  Webb,  4  C.L.R.  1178. 

Special  leave  of  Privy  Council — Reasons  for 
refusing — Judgment  appealed  from  plainly 
right  or  unattended  with  sufficient  doubt.] — 

See  Practice.  Daily  Telegraph  Newspaper 
Go.  V.  McLaughlin,  P.C,  1  C.L.R.  479  ;  1£04 
A.C  776. 

Appeal  from  Supreme  Court  to  Privy 
Council — Power  of  Commonwealth  Par- 
liament to  take  away  right  of  appeal — 
Judiciary  Act  1903,  ss.  30,  38,  39.]— *SVe  Con- 
stitutional Law.  Webb  v.  Outlrim,  P.C, 
4  C.L.R.  356;  190  7   A.C.  81. 

Order  of  Privy  Council  made  an  Order  of 
High  Court.] — An  order  of  the  Privy  Council 
allowing  an  appeal  from  the  High  Court  was 
made  an  order  of  the  High  Court.  Cock  v. 
Smith  [Griffith,  C.J.),   13  C.L.R.  129. 

Appeal  to  Privy  Council  from  Supreme 
Court  of  State^Power  of  Commonwealth 
Parliament  to  take  away  right  of  appeal.] — 

See  Constitutional  Law.  Commissioners 
of  Taxation  [N.S.W.)  v.  Baxter,  4  C.L.R. 
1087  ;   1908  A.C  214. 

Stay  of  proceedings  pending  appeal  — 
Special  terms.] — Tn  an  action  against  the  Com- 
monwealth for  infringement  of  patent  the 
High  Court  had,  on  the  application  of  the 
plaintiiTs,  made  an  order  for  inspection 
against  the  Commonwealth.  A  motion  for  a 
stay  of  proceedings  under  the  order,  pending 
an  application  to  the  Privy  Covmcil  for  special 
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leave  to  appeal,  was  made  by  the  Common- 
wealth, and  the  circumstances  were  such  that 
unless  a  stay  was  granted  tl>e  appeal  would  bo 
i-endoroil  nuiiator\-.  and  tliat  if  it  was  simjily 
granted  the  whole  benefit  of  the  action  might 
be  lost  to  the  plaintiffs.  Held,  that  pro- 
ceedings should  be  stayed  until  the  hearing 
of  the  apphcation  to  the  Privy  Council,  on 
the  Commonwealth  vuidertaking  to  expedite 
the  application  and  to  pay  such  damages, 
whether  legally  claimable  or  not,  as  the  High 
Court  or  a  Justice  thereof  might  think  just 
and  fair  as  compensation  to  tlie  plaintiffs  for 
any  damage  they  might  sustain  by  reason  of 
the  stay.  MarconVs  Wireless  Telegraph  Co., 
Ltd.  V.  The  Commonwealth,  16  C.L.R.  384. 

II.  TO  THE  HIGH  COURT. 

(d)    JriUSDICTIOX. 

Appeal  from  Supreme  Court  of  State — Trial 
by  jury  Appeal  from  judgment  founded  on 
verdict — Impeaching  verdict.] — An  appeal  lies 
to  the  High  ('ourt  direct  from  the  judgment 
of  the  Supreme  Court  of  a  State,  founded 
upon  a  special  verdict  of  a  jury ;  but  the 
verdict  itself  cannot  be  impeached  upon  the 
hearing  of  the  appeal,  which  must  be  con- 
sidered exclusively  upon  the  facts  found  and 
appearing  on  the  record.  Musgrove  v. 
McDonald,  3  C.L.R.  132,  applied.  Brisbane 
Shipwrights'  Provident  T'i>>on  v.  Heggie,  3 
C.L.R.   686. 

Appeal  from  Supreme  Court  of  State  exer- 
cising federal  jurisdiction  Verdict  of  jury — 
Motion  for  new  trial  Judiciary  Act  1903  (No. 
6  of  1903).  s.  39.1  The  Hi<:li  Court  has  juris- 
dictif)n  to  ent<>rtain  a  motif)n  for  a  new  trial 
after  the  verdict  of  a  jury  in  the  Supreme 
Court  of  a  State  exercising  federal  jurisdiction 
imder  s.  39  of  the  Judiciary  Act  1903.  Baume 
V.  Commonwealth,  4  C.L.R.  97. 

Appeal  from  decision  of  single  Judge  of 
Supreme  Court  of  a  State.]  —  An  appeal 
lies  to  the  Higli  Court  from  a  judgment 
of  a  Judge  of  the  Supreme  Court  of  a  State, 
which,  according  to  the  law  of  that  State, 
is  a  judgment  of  the  Supreme  Court.  Blake 
V.  Bayne,  P.C,  6  C.L.R.  179. 

Appeal  from  Supreme  Court  of  a  State — 
Habeas  corpus. )  -  Tlie  High  Court  has  juris- 
diction to  entertain  an  appeal  from  the 
Supreme  Court  of  a  State  in  a  case  of  habeas 


corpus.     Attorney -General    for    the    Common- 
wealth V.  Ah  Sheung,  4  C.L.R.  494. 

Appeal  from  Supreme  Court  of  State  De- 
cision on  appeal  from  justices  Judgment  pro- 
nounced by  Judge  in  Chambers  Justices  Act 
1902  ( N.S.  W.)  ( No.  20  of  1902),  ss.  101, 105, 106, 
107 — The  Constitution,  s.  73. 1 — An  order  made 
by  a  Judge  of  the  Supreme  Court  of  New 
South  Wales  sitting  in  Chambers,  in  the 
exercise  of  the  jurisdiction  conferred  by  s. 
107  of  the  Ju.'^ticr.s  Act  1902  (N.S.W.),  is  a 
judgment  of  the  Supreme  Court  from  which 
an  appeal  will  lie  to  the  High  Court  under  s. 
73  of  the  Constitution.  In  re  Paul  (1902) 
2  S.R.  (X.S.W.)  196,  not  followed.  Saunders 
V.  Borthistle,  1  C.L.R.  379. 

Appeal  from  Supreme  Court  of  State  — 
Judgment  pronounced  by  single  Judge  in 
Chambers  —  Order  on  originating  summons 

—  Conditions   on    appeals   -     Special   leave 

—  Judiciary  Act  1908  (No.  6  of  1903),  s. 
35  —  Supreme  Court  Act  (Victoria),  (No. 
1142),  ss.  3,  8,  S7,  54,  55  -  Rules  of  Supreme 
Court  of  Victoria  1884,  Or.  LV.  —  The  Con- 
stitution, ss.  71,  73,  74.]  —  The  words  "  the 
Supreme  Court  of  anj'  State  "  in  s.  73  of  the 
Constitution  are  used  to  designate  that  Court 
which  at  the  time  of  the  establishment  of  the 
Commonwealth  was  in  any  particular  State 
known  by  the  name  of  "  the  Supreme  Court  " 
of  that  State.  Held,  therefore,  that,  subject 
to  the  conditions  mentioned  in  that  section, 
an  appeal  lies  to  the  High  Court  from  every 
judgment,  &c.,  which,  according  to  the  law 
of  a  particular  State,  is  a  judgment,  &c.,  of 
the  Supreme  Coiu-t  of  that  State.  Saunders 
V.  Borthistle,  1  C.L.R.  379,  followed.  An 
order  made  by  a  Judge  of  the  Supreme  Court 
of  Victoria  sitting  in  Chambers,  upon  an 
originating  summons,  by  which  the  rights  of 
the  parties  under  a  will  are  finally  decided 
is,  under  the  Statute  law  of  that  State,  an 
order  of  the  Supreme  Court.  Semble,  an 
order  made  in  Chambers  by  a  Judge  of  the 
Supreme  Court  of  a  State,  even  apart  from 
express  legislation  in  that  vState,  is  an  order 
of  the  Supreme  Court  of  that  State  within 
the  meaning  of  s.  73  of  the  Constitution. 
The  provision  in  s.  73  of  the  Constitution 
that  "  no  exception  or  regulation  prescribed 
by  the  Parliament  shall  prevent  the  High 
Court  from  hearing  or  determining  any 
appeal  from  the  Supreme  Court  of  a  State 
in  any  matter  in  which  at  the  establishment 
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of  the  Commonwealth  an  appeal  lies  .  .  . 
to  the  Queen  in  Comicil  ■"  includes  matters 
in  which  an  appeal  then  lay  either  with  or 
without  special  leave  of  the  Privy  Council. 
The  conditions  imposed  by  s.  35  of  the 
Judiciary  Act  1903  on  appeals  to  the  High 
Court  from  judgments,  &c.,  of  the  Supreme 
Court  of  a  State  are  exhaustive.  Held, 
therefore,  that  no  special  leave  is  necessary 
to  appeal  from  the  final  judgment  of  the 
Supreme  Court  of  a  State  pronounced  by  a 
Judge  sitting  as  a  Court  of  first  instance  for 
or  in  respect  of  any  sum  or  matter  at  issue 
amounting  to,  or  of  the  value  of,  £300. 
Parkin  v.  James,  2  C.L.R.  315. 

Appeal  from  Supreme  Court  of  State — 
Judgment  pronounced  before  establishment 
of  Commonwealth.] — The  High  Court  has 
no  jurisdiction  to  entertain  an  appeal  from  a 
decision  of  the  Supreme  Coiu-t  of  a  State  pro- 
noimced  before  the  estabUshment  of  the  Com- 
monwealth. Ex  parte  Matthews,  2  C.L.R. 
93. 

Appeal    from    Supreme    Court    of   a    State 

—  Judgment  of  Supreme  Court  ••  final  and 
conclusive  "  —  Justices  Act  1902  iN.S.W.) 
(No.  27  of  1902),  s.  106  — The  Constitution, 
S.  73.]  —  Notwithstanding  s.  10(3  of  the 
Justices  Act  1902  (X.S.W.),  which  pro- 
vides that  on  appeals  by  way  of  special  case 
stated  for  the  opinion  of  the  Supreme  Court, 
the  judgment  of  the  Court  shall  be  "  final  and 
conclusive,"  the  High  Court  has  jurisdiction, 
Tonder  s.  73  of  the  Constitution,  to  hear  and 
determine  appeals  from  such  judgments. 
Petersiuald  \'.  Baiileij,  1  C.L.R.  497. 

Appeal    from   Supreme    Court    of    a    State 

—  Supreme  Court  sitting  to  determine  dis- 
puted Parliamentary  elections —  Electoral  Act 
1904  (W.A.),  (No.  20  of  1904),  ss.  159-170— 
Special  tribunal —  Final  and  conclusive  juris- 
diction— The  Constitution  (63  &  64  Vict.),  s. 
73.] — Disputed  elections  in  Western  Australia 
are,  under  the  Electoral  Act  190-4,  heard  and 
determined  by  the  "  Supreme  Court,"  this 
tribunal  being  constituted  by  a  single  Judge 
in  the  special  manner  prescribed  by  the  Act. 
By  s.  167  the  decisions  of  the  tribvmal  are 
declared  final  and  conclusive.  This  tribunal 
having  declared  that  a  certain  retm-ned  can- 
didate was  not  properly  elected,  and  that  the 
election  was  void,  the  imsuccessful  party 
appealed    direct    to    the    High    Court.     On 


motion  to  rescind  the  leave  to  appeal — Held, 
that  the  Supreme  Court  in  the  exercise  of 
its  jurisdiction  under  the  Electoral  Act 
1904  (W.A.)  was  not  the  ''  Svipreme  Court  " 
of  the  State  of  Western  Australia  within  the 
meaning  of  s.  73  of  the  Constitution,  but, 
although  consisting  of  a  Judge  of  the 
Supreme  Court,  was  a  special  tribunal  to 
whose  arbitrament  Parliament  had  delegated 
the  power  of  deciding  the  qualifications  of 
persons  to  sit  in  those  assemblies  ;  and  that 
no  appeal  laj'  to  the  High  Coiu-t  from  its 
decisions.  The  substantive  ground  of  appeal 
was  that  the  Court  of  Disputed  Returns  had 
no  power  to  entertain  the  petition,  as  it  was 
not  lodged  within  the  time  required  by  the 
Electoral  Act.  By  s.  164  the  Cotu-t  was 
required  to  inquire  whether  the  requisites  of 
s.  160,  which  included  a  limit  of  time,  had 
I  been  observed.  Per  Griff ith,  C.J.  : — The  pro- 
priety of  the  decision  on  this  point  could 
not  be  disputed  by  way  of  appeal.  R.  v. 
Commissioners  for  Special  Purposes  of  the 
Income  Tax,  21  Q.B.D.  313,  applied.  Holmes 
v.  Angwin,  4  C.L.R.  297. 

Appeal  from  Supreme  Court  of  State  — 
Trial  by  Jury  —  Appeal  from  judgment 
founded  on  verdict  —  Impeaching  verdict 
— New  trial — The  Constitution  (63  &  64  Vict, 
c.  12),  s.  73 — "  All  judgments,  decrees,  orders 
and  sentences."] — An  appeal  does  not  lie  to 
the  High  Court  of  Australia  from  a  verdict 
of  a  jury  or  from  a  judgment  of  the  Supreme 
Court  of  a  State  founded  upon  a  general 
verdict  of  a  jury,  except  by  way  of  appeal 
from  a  decision  of  the  Supreme  Court  on  an 
application  for  a  new  trial.  An  application 
for  a  new  trial  after  verdict,  upon  whatever 
ground,  does  not  fall  within  the  words  of  The 
Constitution  s.  73 — "  appeals  from  all  judg- 
ments decrees  orders  and  sentences "  of 
Federal  Courts  or  State  Courts.  The  nature 
of  the  jm"isdiction  exercised  by  Comrts  in 
granting  new  trials  considered.  Musgrove  v. 
McDonald,    3   C.L.R.    132. 

(6)  Appealable  AMorxr. 

Action  for  non-acceptance  of  goods — 
Measure  of  damages — Judiciary  Act  1903-1912 
(No.  6  of  1903— No.  31  of  1912),  s.  35  (1)  (a) 
(2).] — The  plaintiff  brought  an  action  against 
the  defendants  for  refusal  to  accept  certain 
goods  sold  by  the  plaintiff  to  the  defendants 
at  £2  16s.  6d.  per  ton.     The  quantity  which 
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the  defendants  were  alleged  to  have  refused 
to  accept  was  about  150  tons,  and  the  plain- 
tiff admitted  that  it  might  have  been  worth 
in  the  market  about  £2  l(5s.  per  ton.  Judg- 
ment having  been  given  for  the  defendants. 
Held,  that  inasmuch  as  the  measure  of 
■damages  was  the  difference  between  the  con- 
tract price  and  the  price  at  which  the  goods 
could  have  been  sold  by  the  plaintiff,  the 
plaintiff  would  not  have  been  entitled  to 
recover  more  than  sixpence  per  ton,  and, 
therefore,  that  an  appeal  did  not  lie  to  the 
High  Court  without  special  leave.  Sear  v. 
Lockyer,   19  C.L.R.    2SS. 


having  upon  it  a  wall  over  which  the  ilefen- 
dant  claimed  an  easement  of  support  for  the 
beams  supporting  the  upper  floor  of  his  ad- 
joining building ;  he  also  claimed  a  man- 
datory injunction  and  damages.  It  was 
shown  that  the  land  and  wall  were  worth 
£290,  and  that  the  plaintiff  had  suffered  actual 
damage  to  the  extent  of  £15.  Held,  that  the 
judgment  was  one  involving  a  claim  respect- 
ing property  amounting  to  or  of  the  value  of 
£300  within  the  meaning  of  s.  35  (a)  (1)  of  the 
Judiciary  Act  1903,  and  that  therefore  an 
appeal  to  the  High  Court  lay  without  leave. 
Milne  v.  James,  13  C.L.R.  165. 


Judiciary  Act  1903  (No.  6  of  1903),  s.  35— 
Special  leave.] — In  ascertaining  the  appeal- 
able amount  under  s.  35  of  the  Judiciary  Act 
1903  in  the  case  of  a  plaintiff  who  has  failed 
and  seeks  to  appeal  to  the  High  Court  the 
test  is  the  amount  of  the  sum  which  he  has 
claimed  and  has  failed  to  recover.  So, 
where  a  plaintiff'  had  obtained  a  judgment  in 
the  Supreme  Court  for  £600  which  on  appeal 
to  the  Full  Court  was  reduced  to  £500.  Held, 
that  for  the  purpose  of  an  appeal  by  the  plain- 
tiff to  the  High  Court  the  adverse  judgment 
was  in  respect  of  £100  only,  and  that  an 
appeal  would  not  lie  without  leave.  Jenkins 
V.  Lanfranrln,   10  C.L.R.  .-)95. 

Order  nisi  for  probate — Interest  of  caveator 
less  than  £300— Judiciary  Act  1903  (No.  6  of 
1903),  S.  35.] — On  a  rule  nisi  for  probate  of  a 
will  in  respect  of  property  amounting  in 
value  to  over  £1,000  it  appeared  that  the 
interest  of  the  caveator,  one  of  three  sons  of 
the  testatrix,  none  of  whom  took  any  benefit 
under  the  will,  would  on  an  intestacy  have 
amounted  to  less  than  £300.  The  Supreme 
Court  having  decided  in  favour  of  the  validity 
of  the  will,  h^ld,  that,  under  s.  35  (1)  of  the 
Judiciary  Act  1903,  the  judgment  was  one 
for  or  in  respect  of  a  matter  at  issue  of  the 
value  of  over  £300  and  that  an  appeal  by  the 
caveator  to  the  High  Court  would  lie  without 
special  leave.  Tipper  v.  Moore,  13  C.L.R. 
248. 

Setting  aside  notice  of  appeal  to  High  Court 
—Judiciary  Act  1903  (No.  6  of  1903). s.  35(1) 
(a)  (2)  -High  Court  Rules,  Part  11.,  s.  IV,,  r. 
9  Judgment  involving  claim,  demand  or 
question  to  or  in  respecting  property  amount- 
ing to  £i00.] — The  plaintiff  brought  an  action 
for  a  declaration  of  right  to  a  strip  of  land 


Company  —  Order  for  compulsory  liqui- 
dation —  Special  leave  to  appeal  —  Re- 
scission —  Judiciary  Act  1903-1912  (No. 
6  of  1903  —  No.  31  of  1912),  s.  35  (1)  (a)  (2).] 
— An  appeal  lies  to  the  High  Court  as  of  right 
from  an  order  of  the  Supreme  Court  of  a 
State  for  the  winding  up  by  the  Court  of  a 
company  then  in  the  course  of  voluntary 
liquidation,  where  the  assets  of  the  company 
at  the  time  of  the  order  exceed  the  sum  of 
£300  and  where  the  petitioning  creditor 
alleges  that  the  company's  debt  to  him 
exceeds  £300.  A  company  had  obtained 
special  leave  to  appeal  to  the  High  Court 
against  an  order  of  a  Judge  of  the  Supreme 
Court  setting  aside  a  notice  of  appeal  to  the 
High  Court  from  an  order  for  the  winding  up 
of  the  company  by  the  Court,  the  company 
being  then  in  course  of  vokmtary  liquidation. 
The  voluntary  liquidator  died  before  the 
appeal  to  the  High  Court  was  heard,  and  no 
one  had  been  appointed  in  his  place.  Not- 
withstanding the  granting  of  special  leave  to 
appeal  the  official  liquidator  had,  with  the 
knowledge  and  assent  of  the  onlj^  share- 
holder who  was  substantially  interested  in 
the  company,  proceeded  with  the  compulsory 
liquidation,  and  had  realised  nearly  all  the 
assets.  Held,  that  no  reason  had  been  shown 
for  rescinding  the  special  leave  to  appeal. 
Barbrr  &  Co.,  Ltd.  v.  Simon,  19  C.L.R.  24. 


■)    AiMM 
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Divorce  Order  for  costs  against  co-respon- 
dent Appeal  by  co-respondent  Judgment 
affecting  status  —  Judiciary  Act  1903- 
1910  (No.  6  of  1903  —  No.  34  of  1910, 
s.  35.] — A  decree  nisi  for  dissolution  of  mar- 
riage whereby  the  only  order  made  against 
the  co-respondent  is  an  order  to  pay  costs. 
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is  not,  so  far  as  the  co-respondent  is  con- 
cerned, a  judgment  which  "  affects  the  status 
of  any  person  "  within  the  meaning  of  s.  35 
of  the  Judiciary  Act,  and  therefore  the  co- 
respondent is  not  entitled  as  of  right  to  appeal 
to  the  High  Court.  McConville  v.  Bayley, 
17  C.L.R.  509. 

(d)  Question  of  Fact. 

Action  heard  before  Judge — No  evidence 
called  for  defendant— Grounds  for  disturbing 
finding.] — An  appeal  by  the  plaintiffs  to  the 
High  Court  from  the  decision  of  a  Judge  of  the 
Supreme  Court  of  Victoria  giving  judgment 
for  the  defendant  in  an  action  to  recover 
commission  as  the  rate  of  15  per  cent,  on  a 
sale  of  land,  where  all  the  evidence  was  oral 
and  no  evidence  was  called  for  the  defendant, 
was  dismissed,  the  Court  holding  that  there 
was  evidence  upon  which  the  Judge  might 
have  found  as  he  did.  Coles  v.  Adeney,  17 
C.L.R.  562. 

Judicial  order — Solicitor  struck  off  roll — 
Order  for  re-admission — Exercise  of  discretion 
—The  Constitution  (63  &  64  Vict.  c.  12),  s. 
73— Judiciary  Act  1906  (No.  3  of  1906),  s. 
49.] — An  appeal  lies  to  the  High  Court  from 
an  order  of  the  Supreme  Court  of  a  State  re- 
admitting to  practice  a  solicitor  who  had  been 
struck  off  the  roll  for  misconduct.  Incor- 
porated Law  Institute  of  N.S.W.  v.  Meagher, 
9  C.L.R.  655. 

Questions  of  fact  and  law— Special  leave.}— 

The  Supreme  Court  having  held  by  majority, 
(Cohen  J.  dissenting),  that  a  competition  was 
not  a  lotterj',  upon  an  application  for  special 
leave  to  appeal  against  this  decision,  held,  by 
Griffith  C.J.,  Barton  and  O'Connor,  JJ. 
{Isaacs,  J.  dissenting),  that  whether  the 
competition  was  a  lottery  was  a  question  of 
fact,  and  that  leave  to  appeal  should  not  be 
granted.  Held,  by  Isaacs,  J.,  that  the  facts 
were  iindisputed,  and  the  decision  of  the 
Supreme  Court  was  erroneous  in  point  of  law, 
and  that  leave  to  appeal  should  be  granted. 
Sobye  v.  Levy,  9  C.L.R.  496. 
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(e)  Leave  to  Appeal. 

Leave  to  appeal  to  shareholder — Company 
— Refusal  of  company  to  appeal.] — The  A. 
company,  which,  by  itself  or  its  nominees, 
owned  half  of  the  shares  in  the  B.  company, 
brought  an  action  against  the  B.   company 


and  judgment  was  given  in  favour  of  the  A. 
company.  The  directors  of  the  B.  company 
being  equally  divided  in  opinion  on  the 
question  of  bringing  an  appeal  to  the  High 
Covirt  from  this  judgment.  Leave  was  given 
to  C,  who,  by  himself  or  his  nominees,  held 
the  other  half  of  the  shares  in  the  B.  com- 
pany, to  appeal  on  behalf  of  himself  and  all 
other  members  of  the  B.  company.  Camp- 
bell V.  Kitcher  db  Sons,  Ltd.,  12  C.L.R.  513. 

Interlocutory  judgment — Grounds  for  re- 
fusal— Application  to  set  aside  judgment- 
Affidavit  of  merits.]— Where  an  interlocutory 
judgment  is  regular,  an  application  to  set  it 
aside  should  be  siipported  by  an  affidavit  of 
merits.  Although  leave  to  appeal  to  the 
High  Court  from  an  interlocutory  judgment 
of  the  Supreme  Covu-t  of  a  State  is  granted 
almost  as  a  matter  of  coiirse,  it  will  be  re- 
fused where  the  proposed  appeal  is,  on  the 
material  presented  to  the  High  Court,  hope- 
less.    Rubin  V.  Eacott,  15  C.L.R.  386. 

Interlocutory  order— Grounds  for  refusal.}— 

The  High  Court  will  refuse  leave  to  appeal 
from  an  interlocutory  order  of  the  Supreme 
Court  of  a  State,  where,  if  the  appeal  were  an 
appeal  as  of  right,  it  would  be  hopeless. 
Norton  v.  Hoare,  17  C.L.R.  348. 

(/)  Special  Leave. 

(i.)  Civil  Cases. 

Acquiescence  in  decision  of  Supreme  Court 
—Delay— Rescission  of  special  leave.}— Under 
the  Crown  Lands  Acts  competing  applica- 
tions for  Crown  lands  are  dealt  with  by  the 
local  Land  Board,  whose  decision  is  subject 
to  appeal  to  the  Land  Appeal  Court.  From 
I  the  latter  Coiu-t  there  is  an  appeal  by  special 
case  to  the  Supreme  Court,  which  decides  the 
points  of  law  submitted  and  remits  the  case 
to  the  Land  Appeal  Court,  and  that  Court 
again  remits  it  to  the  Land  Board  for  final 
determination  in  accordance  with  the  de- 
cision of  the  Supreme  Com-t.  On  the  hearing 
of  an  appeal  by  special  leave  from  a  decision 
of  the  Supreme  Court  on  a  case  stated  by  the 
Land  Appeal  Court,  it  appeared  that  accord- 
ing to  a  decision  of  the  High  Covu-t  in  another 
case,  pronounced  after  the  decision  of  the 
Supreme  Court,  the  point  argued  in  the 
Supreme  Com-t  had  been  rightly  decided 
but  that  the  appellant  should  have  succeeded 
on    another    ground    which    had    not    been 
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argued  bofoie  the  Supreme  Court  owing  to  its 
having  bi-en  decided  against  the  appellant 
by  that  Court  at  an  earlier  stage  of  the  same 
litigation.  By  the  last  decision  of  the  Su- 
preme Court  the  case  was  remitted  to  the 
Land  Appeal  Court  and  by  that  Court  to  the 
Land  Board.  From  the  determination  of 
the  Land  Board  the  appellant  again  appealed 
to  the  Land  Appeal  Court,  which  dismissed 
the  appeal,  and,  the  appellant  having  failed 
to  appeal  from  that  decision,  the  Land  Board 
made  a  final  determination  in  favour  of  the 
respondent.  The  respondent  thereupon  went 
into  posses.sion  of  the  land  which  had  been 
the  subject  matter  of  the  litigation,  and  ex- 
pended considerable  sums  in  improvements. 
The  first  decision  of  the  Supreme  Court  was 
pronounced  in  October  1905,  and  the  second 
in  May  1907,  and  special  leave  to  appeal  from 
the  latter  decision  was  granted  in  November 
1908,  more  than  six  months  after  the  re- 
spondent had  gone  into  possession.  The 
High  Court  rescinded  the  special  leave,  and 
refused  to  grant  special  leave  to  appeal  from 
the  decision  of  the  Supreme  Coiirt  pronounced 
in  1905  on  the  ground  that  the  decision  of  the 
Land  Appeal  Court  in  1908,  which  had  been 
acquiesced  in  by  the  appellant,  had  finally 
determined  the  rights  of  the  parties,  and 
could  not  be  affected  by  any  opinion  that 
the  High  Com-t  might  express,  and  also  on 
the  ground  that  the  appellant  had  by  undue 
delay  and  apparent  acquiescence  allowed  the 
respondent  to  alter  his  position  by  entering 
into  po3ses.sion  and  expending  money  on  the 
land.     Hall  v.  Costello,  9  C.L.R.  239. 

Appeal  as  to  costs  alone.  Special  leave  to 
appeal  from  the  decision  of  the  Supreme 
Court  as  to  costs  alone,  where  those  costs  are 
'in  the  discretion  of  the  Supreme  Court,  will 
onlj'  be  granted  in  very  special  circum- 
stances. Jpiikins  V.  Lanfranchi,  10  C.L.R. 
595. 

Appeal  as  to  costs  only — Exercise  of  dis- 
cretion Wrong  principles  Matrimonial 
Causes  Act  1887  (S.A.)  (31  Vict.  No.  3),  s. 
60).] — Sect.  (iO  of  the  Matrimonial  f 'a uses  Act 
1  Sf)7  contains  a  proviso  that  in  a  suit  under 
the  Act  there  shall  be  no  appeal  on  tho  sub- 
ject of  co.sts  only.  Held,  that,  where  the 
complaint  is  that  tho  Supreme  Court  has  not 
really  exercised  its  discretion  but  has  pro- 
ceeded on  erroneous  principles,  that  proviso 
does  not  afford  a  reason  why  tho  High  Court 


sliould  refuse  special  leave  to  appeal  as  to 
costs  only.  Kroehn  v.  Kroehn,  15  C.L.R. 
1:57. 

Appeal  as  to  costs  only  Trial  by  jury — 
Action  for  several  causes  of  action  Plaintiff 
succeeding  on  some  and  failing  on  others- 
Costs  of  issues  Rules  of  the  Supreme  Court 
of  Victoria  1906,  Order  LXV.,  r.  1.]— An 
action  for  damages  amounting  to  £4,500,  in 
which  several  causes  of  action  were  joined, 
was  tried  before  a  jury  who,  after  a  hearing 
of  17  days,  found  for  the  plaintiff  on  one  of  the 
causes  of  action  with  £200  damages,  and  for 
the  defendant  on  the  others.  The  Supreme 
Court  ordered  that  the  plaintiff  should  recover 
nothing  in  respect  of  the  issues  on  which  the 
defendant  succeeded,  and  that  the  defen- 
dant should  recover  the  taxed  costs  of  those 
issues  ;  that  the  plaintiff  should  recover  the 
£200  damages,  and  the  taxed  costs  of  the 
issue  on  wliich  those  damages  were  awarded  ; 
that  the  damages  and  costs  awarded  to  the 
plaintiff  should  be  set  off  against  the  costs 
awarded  to  the  defendant  ;  that  the  costs  of 
each  issue  should  be  taxed  as  nearly  as 
possible  as  if  each  issue  had  been  the  subject 
matter  of  a  separate  action  ;  and  that  costs 
which  were  common  to  issues  on  which  the 
plaintiff  and  defendant  had  succeeded  should 
be  apportioned  rateably  between  such  issues. 
On  an  application  for  special  leave  to  appeal 
to  the  High  Court:  Held,  that  as  the  question 
of  costs  was  one  of  discretion,  the  amount 
involved  was  not  substantial,  and  the  order 
made  was  manifestly  just,  leave  to  appeal 
should  be  refused.  O'Siillivan  v.  Morion, 
12  C.L.R.   390. 

Case  stated  -Notice  of  appeal  not  given  in 
prescribed  time.J  -  Altliough  tlw!  appellant 
has  not  served  notice  of  appeal  within  ten 
days  after  receiving  a  case  stated  pursuant 
to  the  Justices  Act  1902  (N.S.W.)  and  the 
Justices  {Amendment)  Act  1909  (N.S.W. ),  as 
required  by  s.  105  of  tho  Act  of  1902  as 
amended  by  s.  19  of  the  Act  of  1909,  special 
leave  to  appeal  may  be  granted  by  the  High 
Court  on  terms.  Donohoe  v.  Cheuy  Yinr/,  Ki 
C.L.R.    309. 

Counsel  for  respondent  Opposition.! — In 
applications  for  special  leave  to  appeal, 
counsel  for  the  respondent  may  be  allowed 
to  appear  and  oppose.  Collis  v.  Smith,  9 
C.L.R.  490. 
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Practice — Special  leave  to  appeal — Aus- 
tralian Commonwealth  Constitution  Act, 
1900,  s.  74.] — Sjjecial  le-ave  to  appeal  from  a 
judgment  of  the  High  Court  of  Australia 
holding  that  goods  imported  by  the  State 
Governments  are  liable  to  duties  of  Customs 
imder  the  laws  of  the  Commonwealth  was 
refused  although  the  case  was  within  s.  74 
of  the  Constitution  Act  (63  &  64  Vict.  c.  12), 
A.-G.  for  N.S.W.  v.  Collector  of  Customs  for 
N.S.W.,  1909  A.C.  345. 

Question  not  likely  to  arise  again  owing 
to  fresh  legislation — Question  depending  on 
construction  of  particular  document — Re- 
scission of  special  leave.]— The  High  Court  will 
not  grant  special  leave  to  appeal  in  cases 
which  do  not  raise  questions  of  general  im- 
portance likely  to  arise  in  future  or  (in 
general)  in  cases  depending  upon  the  terms 
■of  particular  documents.  Bixter  v.  N.S.W. 
■Clickers'  Association,   10  C.L.R.   114. 

Security  not  given  through  default  of 
solicitor.] — By  the  fault  of  the  soHcitor  of  a 
party  desiring  to  appeal  to  the  High  Court 
irom  the  decision  of  the  Supreme  Court  of  a 
State,  security  for  the  costs  of  the  appeal 
was  not  given  within  the  prescribed  time 
although  sufficient  money  for  that  purpose 
had  been  supplied  by  the  party  to  his  solicitor 
within  that  time.  Held,  by  Griffith,  C.J., 
Birton  and  Gavan  Duffy,  JJ.  {Isaacs  and 
Bich,  JJ.,  dissenting),  that  under  the  special 
circumstances  of  the  case  special  leave  to 
appeal  should  be  granted.  Delph  Singh  v. 
Karboivsky.  18  C.L.R.   197. 

Stay  by  Supreme  Court  of  proceedings  under 
judgment — Conditions — Rules  of  the  Supreme 
Court  of  Victoria  19C6,  Order  LVIII.,  r.  16.]— 

It  is  only  in  very  exceptional  circumstances 
that  the  High  Court  will  grant  special  leave 
to  appeal  from  an  order  made  by  a  Judge  of 
the  Supreme  Court  of  a  State  in  the  exercise 
of  his  discretion  staying  proceedings  under  a 
judgment  of  that  Supreme  Court  subject  to 
conditions.  Howard  Smith  <fc  Co.,  Ltd.  v. 
Varawa,  10  C.L.R.  GOT. 

(ii.)  Criminal  Ca.ses. 
Appeal  by  Crown  in  criminal  cases — 
Special  leave — Conviction  quashed  by  Supreme 
Court — Grounds  open  on  case  stated — Prisoner 
no  longer  in  custody — Motion  to  rescind 
special  leave.]— 6Vw6?p.  that  the  High   Court 


will  not  grant  special  leave  to  appeal  from  '^ 
decision  of  the  Supreme  Court  quashing  ^ 
conviction  on  a  Crown  case  reserved,  on  the 
ground  that  the  point  upon  which  the  deci- 
sion went  was  not  one  of  those  specifically 
reserved  at  the  trial,  if  that  point  appears 
clearly  on  the  face  of  the  case  stated.  Motion 
to  rescind  special  leave  in  R.  v.  Jackson,  1905, 
5  S.R.  (N.S.W.)  581  refused  and  judgment 
reversed.  A.-G.  for  N.SW.  v.  Jackson,  3 
C.L.R.  730. 

Statute  —  Technical  breach  —  No  serious 
wrong — Dismissal  of  charge — Special  leave^ — 
Terms.] — Where  a  man  is  said  to  have  com- 
mitted a  technical  breach  of  a  Statute,  but 
has  done  nothing  seriously  wrong,  and  it  is 
sought  to  pimish  him  for  it,  special  leave  to 
appeal  from  a  dismissal  of  the  charge  against 
him  is  not  granted  without  imposing  terms.^ — 
See  Factories.  Pemberton  v.  Ban  field,  15 
C.L.R.  323. 

Evidence  —  Dying  declaration.]  —  On  the 
trial  of  a  woman  for  the  murder  of  a  girl,  state- 
ments made  by  the  deceased  girl  within  24 
hours  of  her  death,  which  had  been  reduced 
to  writing  and  signed  bj^  her,  and  also  con- 
versations between  her  and  the  persons  to 
whom  she  made  the  statements  which  were 
reduced  to  writing,  were  admitted  in  evidence. 
The  accused  was  convicted.  A  question  as  to 
the  admissibility  of  this  evidence  having  been  . 
referred  to  the  Full  Court,  the  conviction  was 
affirmed.  Special  leave  to  appeal  to  the  High 
Court  was  sought  on  the  grounds  that  the 
principle  upon  which  dying  declarations  are 
admissible  had  been  wrongly  stated,  and  that 
where  such  declarations  are  reduced  to 
writing,  oral  evidence  of  what  the  deceased 
said  is  inadmissible.  Held  (Isaacs,  J.  dis- 
senting), applying  the  principle  in  In  re  Dillet, 
12  App.  Cas.,  459,  at  p.  467,  that  the  case 
was  not  one  in  which  special  leave  should  be 
granted.     Hope  v.  The  Kimj,  9  C.L.R.  257. 

Information  —  Conviction  —  Duplicity  — 
No  offence  disclosed— Industrial  Disputes  Act 
1908  (N.S.W.)  (No.  3  of  1908),  ss.  42,  45.>- 
Certain  defendants  were  proceeded  against 
in  the  Industrial  Court  of  Xew  South  Wales 
upon  informations  charging  them  with  in- 
stigating other  persons  "  to  do  an  act  in  the 
nature  of  a  strike,  to  wit,  to  discontinue  work 
in  the  said  industry,  such  discontinuance  not 
being  for  a  cause  not  constituting  a  strike," 
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&c.  Thej'  were  convicted  and  fined,  the  con- 
victions following  the  words  of  the  infor- 
mations, and  in  default  of  payment  were  im- 
prisoned. Rules  )iisi  for  habeas  corpus  were 
obtained  on  the  ground  that  their  detention 
was  illegal  inasmuch  as  the  convictions  were 
bad  either  for  duplicity  or  uncertainty  or 
disclosed  no  ofTence.  The  orders  nisi  having 
been  discharged  :  Held,  that  special  leave  to 
appeal  to  the  High  Court  should  be  refused 
on  the  groimd  that  the  case  being  a  criminal 
one  was  not  one  in  which  special  leave  should 
be  granted ;  and  per  Griffith,  C.J.,  Barton, 
J.,  O'Connor,  J.,  and  Isaacs,  J.,  on  the  further 
ground  that  the  information  sufficiently 
charged  an  offence  under  s.  42  of  the  In- 
dustrial Disputes  Act  1908  (X.S.W.),  and  that 
the  conviction  was  good.  Young  v.  Quaine, 
10  C.L.R.  110. 

Question  of  fact — Opposed  application — 
Fugitive  Offenders  Act  1881.  44  &  45  Vict, 
c.  69,  s.  5 — Committal  to  await  return — 
"  Strong  or  probable  presumption  "  of  com- 
mission of  offence.] — A  fugitive  from  South 
Africa,  wlio  had  been  appreliended  in  New 
South  Wales  xmder  the  Fugitive  Offenders 
Act  1881,  ss.  2  and  3,  on  charges  of  fraud, 
attempt  to  commit  fraud,  and  forgery,  was 
committed  by  a  magistrate  to  prison  to  await 
his  return,  under  s.  5,  and  on  an  application 
for  a  habeas  corpus  the  Supreme  Court  ordered 
the  discharge  of  the  fugitive  on  the  ground 
that  the  evidence  addiiced  before  the  magis- 
trate did  not  raise  a  "  strong  or  probable 
presumption "  that  the  fugitive  had  com- 
mitted any  of  the  offences  mentioned  in  the 
warrant.  Held,  on  the  facts,  that  the 
question  whether  the  necessary  presumption 
was  raised  depended  on  a  particular  inference 
of  fact  which  a  jury  might  draw  from  the 
evidence,  and  therefore  that  the  case  was  not 
one  in  which  special  leave  to  appeal  should 
be  granted.  Bataillard  v.  The  King,  4 
C.L.R.  1282,  and  AIcGee  v.  The  King,  4 
C.L.R.  1453  followed.  The  fact  that  if  the 
fugitive  were  returned  to  South  Africa  an 
important  question  of  law  might  arise  on  the 
trial  is  not  sufficient  reason  for  granting 
special  leave  to  appeal  in  such  a  case.  Collis 
V.  Smith.  U  C.L.H.  4t»(i. 

Inference  to  be  drawn  from  facts  Judiciary 
Act  1903-1910  (No.  6  of  1903  No.  34  of 
1910),  s.  35  il)  (b)  War  Precautions  Act  1914 
(No.  10  of  1914).  s.  4- Statutory  Rules  1914, 


No.  154,  reg.  10. — On  a  complaint  for  pub- 
lishing information  which  might  be  directly 
or  indirectly  u.seful  to  the  enemy  the  magis- 
trate found  that  the  information  published 
was  not  of  such  a  character  that  it  might  be 
directly  or  indirectly  useful  to  the  enemy, 
and  he  dismissed  the  comjilaint.  Held,  that 
special  leave  to  appeal  to  the  High  Court 
from  the  decision  should  be  rescinded  :  by 
Oriffith,  C.J.  and  Gavan  Duffy,  Powers  and 
Rich,  JJ.,  on  the  ground  that  the  only 
question  was  what  inference  should  be  drawn 
from  the  facts  :  by  Isaacs,  J.,  on  the  ground 
that  the  case  was  governed  by  Bather  v. 
The  King,  19  C.L.R.  409.  Corbet  v.  Lovekin, 
19  C.L.R.  .502. 

Judiciary  Act  1903-1912  (No.  6  of  1903 — 
No.  31  of  1912),  s.  35  (1)  (b).]— In  granting 
special  leave  to  appeal  in  criminal  cases  the 
High  Court  will  follow  the  practice  of  the 
Judicial  Committee  of  the  Privy  Covmcil,  a» 
expoimded  in  Ibrahim  v.  The  King,  (1914) 
A.C.  599,  and  Arnold  v.  The  King-Emperor, 
(1914)  A.C.  644.  So  held  by  Griffith,  C.J.,. 
and  Barton,  Gavan  Duffy,  Powers  and  Eichy 
JJ.  (Isaacs,  J.,  dissenting).  Father  v.  The 
King,  19  C.L.R.  409. 

Larceny  —  Receiving  —  Recent  possession 
of  stolen  goods — Evidence  to  go  to  jury.] — 

On  a  charge  of  steaHng  several  kegs  of  cream 
of  tarta,  the  property  of  the  Victorian  Rail- 
ways Commissioners,  and,  on  a  second  count,, 
of  receixing  the  kegs  knowing  them  to  have 
been  stolen,  the  evidence  showed  that  out  of  a 
large  consignment  of  kegs  of  cream  of  tartar 
in  the  possession  of  the  Commissioners  three 
kegs  were  missed,  that  all  the  other  kegs  bore 
certain  shipping  marks  on  the  lids,  that 
shortly  afterwards  two  kegs  of  cream  of 
tartar,  similar  in  size,  shape,  colour  and 
dimensions  to  the  rest  of  the  consignment,, 
and  bearing  marks  on  the  lids  such  as  would 
be  produced  by  planing  oft  the  shipping 
marks,  were  found  in  the  shop  of  the  accused^ 
who  before  they  were  found  denied  that  she 
had  them  and  afterwards  gave  no  reasonable 
accoimt  of  how  they  came  into  her  possession. 
The  accused  having  been  convicted  of  re- 
ceiving, the  Full  Court  of  the  Supreme  Court 
held  that  there  was  evidence  to  go  to  the  jury 
that  the  goods  found  in  the  possession  of  the 
accused  formed  part  of  the  goods  alleged  to 
have  been  stolen.  Held,  that  the  case  was 
not  one  for  granting  special  leave  to  appeal 
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Trainer  v.  The  King,  4  C.L.R.  126,  distin- 
guished. Schiffmann  v.  The  King,  11  C.L.R. 
255. 

Rescinding  special  leave  to  appeal  — 
Judiciary  Act  1903-1912  (No.  6  of  1903— No. 
31  of  1912),  s.  35  (1)  (b)— Obscene  and  In- 
decent Publications  Act  1901  (N.S.-W.)  (No.  12 
of  1901),  ss.  6,  9,  15.— Under  s.  9  of  the 
Obscene  and  Indecent  Publications  Act  1901 
(N.S.W.)  an  order  was  made  for  the  destruc- 
tion of  copies  of  an  obscene  publication 
found  in  the  possession  of  the  appellant,  and 
he  was  also  convicted  under  s.  15  of  being 
the  owner  of  the  publication  and  sentenced 
to  imprisonment.  On  orders  nisi  for  pro- 
hibition, the  Supreme  Court  held  that  the 
publication  was  obscene,  and  affirmed  the 
conviction  and  the  order.  The  appellant, 
by  special  leave,  appealed  to  the  High  Court. 
Held,  by  Isaacs,  Gavan  Duffy  and  Rich,  J  J. 
{Griffith,  C.J.,  dissenting),  that  in  accordance 
with  the  rule  laid  down  in  Eather  v.  The  King, 
19  C.L.R.  409,  the  special  leave  to  appeal 
should  be  rescinded.  Chidley  v.  Smithers, 
19  C.L.R.  712. 

(iii)   From  Inferior  Court  of  State. 
Jnrisdiction  —  Appeal  from  inferior  Court 

of  State.]  —  Observations  as  to  appeals  direct 
from  inferior  State  Courts  to  High  Court,  and 
special  leave  therefor.  Roberts  v.  Ahem,  1 
C.L.R.  406. 

((/)    Costs. 

Appeal  to  High  Court— Special  leave- 
Costs  of  issues.] — The  question  of  costs  being 
one  of  discretion,  the  amoimt  involved  not 
substantial,  and  the  order  made  manifestly 
just,  leave  to  appeal  from  the  order  of  the 
Supreme  Court  was  refused.  O'Sullivan  v. 
Morton,  12  C.L.R.  .390. 

Appeal  as  to  costs  alone — Special  leave.] — 
Where  costs  are  in  the  discretion  of  the 
Supreme  Court,  special  leave  to  appeal  from 
the  Supreme  Court  as  to  such  costs  will  be 
granted  only  in  very  special  circumstances. 
Jenkins  v.  Lanfranchi,  10  C.L.R.  595. 

Competency  of  appeal— Objection  taken  at 

hearing.] — Where  an  objection  to  the  com- 
petency of  an  appeal  is  not  taken  until  the 
hearing,  the  successful  objector  will  not  in 
general  be  allowed  costs.  Jenkins  v.  Lan- 
franchi, 10  C.L.R.  595. 
C.L.R.D.         2 


Costs  of  preparing  fresh  briefs  for  appeal- 
Costs  of  three  counsel.] — SVe  Practice. 
Donohoe  v.  Britz  (Xo.  2)  1  C.L.R.  662. 

(  i )    Security. 

Extension  of  time  for  giving— Jurisdiction 
—Rules  of  the  High  Court  1911,  Part  1.,  Order 
LIIL,  r.  6  ,  Part  II.,  s.  III.,  r.  12  ;  s.  V.,  r.  1— 
Judiciary  Act  1903-1910  (No.  6  of  1903— No. 
34  of  1910),  s.  35— High  Court  Procedure  Act 
1903  (No.  7  of  1903),  ss.  35,  37.— Compliance 
with  the  provisions  of  the  rules  in  s.  III.  of 
Part  II.  of  the  Rules  of  the  High  Court  1911 
as  to  giving  security  on  instituting  an  appeal 
from  the  Supreme  Court  of  a  State  is  a  con- 
dition  precedent  to  the  coming  into  existence 
of  a  cause  in  the  appellate  jurisdiction  of  the 
High  Co\irt.  The  words  "  procedure  of  the 
Court  in  its  Appellate  Jurisdiction  "  in  rule  1 
of  s.  V.  of  Part  II.,  relate  only  to  interlocutory 
proceedings  in  an  appeal  which  has  been  duly 
instituted ;  and  therefore  rule  6  of  Order 
LIIL  of  Part  I.,  which  authorizes  the  Court 
or  a  Justice  to  enlarge  or  abridge  the  time  for 
doing  any  act  or  taking  any  proceeding  limi- 
ted by  the  Rules,  and  provides  that  the  en- 
largement may  be  made  even  after  the  ex- 
piration of  the  time  originally  allowed  or 
limited,  does  not  apply  to  the  time  limited  by 
rule  12  of  s.  III.  of  Part  II.  for  giving  security 
for  the  costs  of  an  appeal.  Held,  therefore, 
by  Griffith,  C.J.,  Barton  and  Gavan  Duffy, 
JJ.  {Isaacs  and  Rich,  JJ.,  dissenting),  that 
there  is  no  jurisdiction  in  the  High  Court  or  a 
Justice  thereof  to  extend  the  time  prescribed 
by  rule  12  of  s.  III.  of  Part  II.  for  giving 
security  for  the  costs  of  an  appeal  from  the 
Supreme  Court  of  a  State.  E.  Ryan  dh  Sons 
Ltd.  V.  Rounsevell,  10  C.L.R.  176,  approved ; 
Lelph  Singh  v .  Karhowski,   18  C.L.R.  197. 

Reducing  or  dispensing  with  security 
—Res  judicata— Rules  of  the  High  Court 
1911,  Part  I.,  Order  III.,  r.  1  ;  Part  II.,  s.  III., 
r.l2  ;  S.  v.,  r.l,] — On  an  application  to  reduce 
the  amomit  of  or  to  dispense  with  the  security 
for  the  costs  of  an  appeal  to  the  High  Court 
from  the  Supreme  Court  of  a  State,  where  a 
similar  application  has  already  been  refused, 
the  matter  is  res  judicata.  Fisk  v.  Anderson^ 
19  C.L.R.  518. 

Appeal    in    forma    pauperis— Appeal     not 

instituted.]— The  High   Court   has  no   juris- 
diction to  allow  an  appeal  to  be  prosecuted 
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tj!  fnrma  pauperis  where  the  appeal  has  not 
hemx  duly  instituted.     lb. 

Notice  to  respondent  of  lodging  security — 
Delay  in  giving— Rules  of  the  High  Court  1911, 
Part  II.,  s.  III.,  r.  12.]— Where  security  for 
the  costs  of  an  appeal  has  been  duly  lodged 
within  the  time  prescribed  by  the  Bides  of  the 
High  Court  1911,  Part  II.,  8.  III.,  r.  12,  the 
appeal  will  not  be  struck  out  merely  because 
the  appellant  has  not  given  the  respondent 
notice  of  the  lodging  of  the  security  until 
after  such  time  had  expired.  Hedberg  v. 
Woodhall,  15  C.L.R.  531. 

Time  for  giving— Rules  of  the  High  Court 
1911,  Part  II.,  s.  III.,  r.l2.] — Security  for  costs 
of  an  appeal  was  lodged  in  the  proper  office 
of  the  High  Court  on  the  last  day  prescribed 
by  the  Appeal  Rules,  s.  III.,  r.  12,  for  gi\dng 
the  same,  but  after  the  usual  time  for  closing 
the  office.  Held,  that  the  rule  had  been 
complied  with.  Maine  v.  Lyons,  15  C.L.R. 
671. 

(h)  Gexeral. 

Dismissal  of  appeal  for  want  of  prosecution 
—  Failure  to  set  down  appeal  for  hearing.] — 
Where  an  appellant  to  the  High  Court  from 
the  Supreme  Court  of  a  State,  who  has  given 
notice  of  appeal  and  lodged  the  security,  has 
by  a  slip  failed  to  set  down  the  appeal  for 
hearing  on  the  proper  day,  the  appeal  will  not 
be  dismissed  for  want  of  prosecution  oinder 
the  Rules  of  the  High  Court  1911,  Part  II., 
8.  III.,  r.  15,  when  there  is  no  reason  to  sup- 
pose that  the  appellant  does  not  intend  to 
prosecute  the  appeal,  if  the  respondent  has 
suffered  no  loss,  and  if  the  step  has  had  no 
effect  by  way  of  putting  off  the  hearing  of 
the  appeal.     Rankin  v.    Palmer,    16   C.L.R. 


filing  in  the  High  Court  a  copy  of  the  notice 
of  appeal  from  the  Supreme  Court  of  a  State, 
which  was  within  vacation,  when  under  the 
Rules  of  the  High  Court  1903,  Part  I.,  Order 
XLVIIL,  r.  5,  the  offices  of  the  High  Court 
are  open  until  one  o'clock,  a  clerk  of  the 
appellants'  solicitor  attended  at  the  High 
Court  offices  at  three  o'clock  in  the  afternoon, 
handed  to  an  officer  of  the  High  Court  a  copy 
of  the  notice  of  appeal  for  filing,  and  asked 
what  the  amount  of  the  fees  was.  The  officer 
asked  the  clerk  to  let  the  inquiry  stand  over 
imtil  the  next  day.  The  clerk  agreed  to  do 
so,  and  left  the  copy  of  the  notice  of  appeal, 
with  the  date  of  filing  blank,  in  the  custody  of 
the  officer.  On  the  following  day  the  clerk 
;  paid  the  fees,  but  the  officer  refused  to  treat 
the  copy  as  having  been  filed  on  the  preceding 
daj^  and  dated  the  filing  as  of  the  later  day. 
Held,  that  the  copj'  of  the  appeal  was  not 
filed  within  the  prescribed  time.  Rule  1  of 
s.  V.  of  Part  II.  of  the  Rules  of  the  High 
Court  1903  does  not  apply  in  such  a  case,  and, 
therefore,  the  High  Court  cannot  under  Part 
I.,  Order  XLV.,  r.  6,  enlarge  or  abridge  the 
time  for  filing  the  copy  of  the  notice  of  appeal. 
E.  Ryan  &  Sons,  Ltd.  v.  Rounsevell  {O'Con- 
nor, J.),  10  C.L.R.  176. 

Appeal  to  High  Court  from  Court  exercising 
Federal  jurisdiction — Decision  before  High 
Court  created  —  Jurisdiction.] — See  Appeal. 
Dalgarno  v.  Hannah,  1  C.L.R.  1. 

Interlocutory  judgment — Refusal  of  leave 
to  amend  pleadings — Judiciary  Act  1903- 
1912  (No.  6  of  1903— No.  31  of  1912,,  s.  35.]— 
A  refiisal  by  a  Judge  to  grant  leave  to  amend 
pleadings  is  an  order  from  which  an  appeal 
lies,  by  leave,  to  the  High  Court  under  s.  35 
of  the  Judiciary  Act.  Norton  v.  Hoare,  No. 
1,  17  C.L.R.  310. 


Appeal    book— Documents   to    be   inserted 

in,]— .SVr       PR.XfTICK.         Wilk-lr      v.        Wilhii.       -2 

C.L.l^  :!S3. 

Justices  -Order  for  re-hearing  Abandon- 
ment of  appeal  -Proof  of  charge  de  novo — 
Absence  of  accused.]  .^'cp  Ph.vc m  i:.  Maim 
v.  Drm  Wee,  r,  C.L.Pv.  .-)02. 

Filing  notice  of  appeal  in  High  Court — 
Extending  time  Rules  of  the  High  Court 
1903,  Part  I.,  Order  XLV.,  r.  6:  Part  II., 
S.  I.,  r.  5;   S.  v..  r.  1.]— On  the  last  day  for 


Interpleader  summons  -Decision  of  Su- 
preme Court— Appeal  to  High  Court— Juris- 
diction—Rules  of  the  Supreme  Court,  1906 — 
Order  LVII.] — \n  appeal  lies  to  the  High 
Court  from  a  decision  of  a  Judge  of  the 
Supreme  Court  of  Victoria  on  an  interpleader 
summons  given  under  Order  LVII.  of  the 
Rules  of  the  Supreme  Court,  1906.  O'Connor 
v.  Quinn,  12  C.L.R.  231t. 

Power  to  hear  further  evidence — Case  re- 
mitted.]—On  au  ajjpeal  from  the  Supreme 
Court  of  a  State  the  High  Court  has  no  juris- 
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•diction  to  admit  further  evidence.  Ronald 
V.  Harper,  11  C.L.R.  63,  followed.  Semble, 
per  Griffith,  C.J.,  if  necessary  in  the  in- 
terests of  justice  the  High  Court  will  remit  a 
case  to  the  Supreme  Court  to  enable  further 
evidence  to  be  given.  Scolt  Fell  v.  Lloyd, 
13  C.L.R.  230. 

III.  TO  SUPREME  COURT  OF 
STATES. 
Local  Court  of  South  Australia — Appeal  to 
Supreme  Court — Question  of  law — Findings 
of  fact — Remitting  Case  to  Local  Court  for 
Information  as  to  findings — Local  Courts  Act 
1886  (S.A.)  (No.  386),  ss.  70,  75,  128.]— Sect. 
70  of  the  Local  Courts  Act  1886  provides  that 
if  either  party  in  any  cause  in  a  Local  Court 
of  a  specified  nature  "  shall  be  dissatisfied 
with  the  determination  or  direction  of 
the  said  Court  on  a  point  of  law,  .  .  . 
such  party  may  .  .  .  appeal  to  the  Supreme 
Court,  and  such  appeal  shall  be  in  the  form 
of  a  rule  or  order,"  &c.  Sect.  75  jorovides 
that  "  the  argument  upon  motion  to  make 
any  such  rule  or  order  absolute.  .  .  shall 
take  place  before  the  Supreme  Court,  and  the 
"Court  shall  examine  the  plaint  and  defence, 
and  the  evidence,  if  any,  taken  at  the  trial 
before  the  Local  Court,  and  the  ruling  of  the 
Judge  or  SiJecial  Magistrate,  and  if  the  Court 
shall  be  of  opinion  that  although  the  ruling 
objected  to  may  not  have  been  strictly 
according  to  law,  yet  tliat  substantial  justice 
had  been  done  between  the  parties,  they 
.shall  discharge  the  rule  or  order  .  .  .  ;  but, 
if  it  shall  appear  to  the  said  Court  that  there 
was  no  cause  of  action,  .  .  .  they  may  order 
such  judgment  or  nonsviit  to  be  entered  as 
justice  may  require,  or  that  a  new  trial  be 
had."  Sect.  128  provides  that  "  on  the 
hearing  or  trial  of  any  cause  or  proceeding 
which  is  subject  to  appeal  ...  at  the  re- 
quest of  either  party  the  presiding  Judge  or 
Special  Magistrate  shall  make  a  note  of  any 
qviestion  of  law  raised  at  such  hearing  or 
trial,  and  of  so  much  of  the  facts  in  evidence 
in  relation  thereto  as  he  shall  deem  material, 
and  of  his  decision  thereon,  and  of  the 
decision  of  the  cause  or  matter,  and  shall  .  .  . 
furnish  a  copy  of  such  evidence  or  note,  .  .  . 
and  he  shall  sign  such  copy,  and  the  copy  so 
signed  shall  be  used  and  received  on  the 
hearing  of  any  appeal  or  application  to  the 
Supreme  Court."  In  an  action  in  the  Local 
Court  for  trespass  to  the  plaintiff's  house  and 
for    wrongfully    removing    therefrom    B.,    a 


person  who  was  under  the  plaintiff's  care, 
the  plaintiff's  evidence  was  to  the  effect  that 
the  original  entry  was  unlawful  and  the 
defendants'  evidence  to  the  effect  that  it  was 
not  unlawful.  A  question  of  law  was  raised 
as  to  whether  the  unlawful  removal  of  B. 
rendered  the  trespass  wrongful  ab  initio,  and 
a  note  was  taken  by  the  Special  Magistrate  as 
provided  by  s.  128  of  the  Local  Courts  Act 
1 886.  The  Local  Court  having  given  j  udgment 
for  the  plaintiff  on  tlie  hearing  of  a  rule  nisi  for 
a  new  trial  or  judgment  for  the  defendants 
the  Supreme  Court,  thinking  that  the  judg- 
ment of  the  Local  Court  was  ambiguous  as  to 
whether  they  believed  the  evidence  of  the 
plaintiff  or  that  of  the  defendants  as  to  the 
original  entry,  asked  the  Local  Court  whether 
they  had  found  either  way,  and,  on  being 
informed  that  they  had  believed  the  evidence 
of  the  jjlaintiff,  discharged  the  rule  nisi. 
Held,  that  special  leave  to  appeal  to  the  High 
Court  should  be  refused.  Hargrave  v.  Beid, 
19  C.L.R.  29. 

Right  of,  from  decision  of  inferior  Court — 
Sp3Cial  leave  to  appeal  to  High  Court.] — See 

Practice.  Kamarooka  Gold  Mining  Co.  v. 
Kerr,  6  C.L.R.  255. 

Appeal  to  Supreme  Court  of  Tasmania — 
Case  stated  by  Licensing  Bench — Jurisdiction 
of  Supreme  Court — Review  of  findings  of 
fact.] — See  Licensing.  Deegan  v.  Licensing 
Bench  of  Hobart,  8  C.L.R.  725. 

I\'.  OTHER  APPEALS. 

Appeal  from  inferior  Court  of  State  ex- 
ercising federal  jurisdiction — Procedure  — 
Order  to  review — No  appeal  under  State  law — 
Rules  of  the  High  Courtl9ll,  Part  XL,  s.  IV., 
r.l— Justices  Actl904(No. 1959)  (Vict.),  S.21— 
An  appeal  to  the  High  Court  from  a  decision 
of  a  Court  of  Petty  Sessions  of  Victoria  ex- 
ercising federal  jiirisdiction  in  the  case  of  a 
civil  debt  recoverable  summarily  when  the 
sum  involved  does  not  exceed  £5,  may  under 
the  Rules  of  the  High  Court,  Part  II,  s.  IV., 
r.  1,  be  brought  by  way  of  order  to  review 
notwithstanding  that  by  s.  21  of  the  Justices 
Act  1904  (Vict.)  in  such  a  case  the  granting 
of  an  order  to  review  is  proliibited.  Prentice 
V.  Amalgamated  Mining  Employees''  Associa- 
tion of  Victoria  <&:    Ta-^mania,  15  C.L.R.  235. 

Jurisdiction  —  Appeal  from  a  Court  ex- 
ercising federal  jurisdiction— Decision  before 
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High  Court  created  Appealable  amount — 
Judiciary  Act  1903  ^No.  6  of  1903).  ss.  35,  39 
The  Constitution,  ss.  71, 73.|  -\\  lutlu-r  an  ap- 
penl  will  lio  to  tlio  High  Court  from  a  judg- 
ment of  a  Court  exercising  federal  jurisdicion 
pronounced  before  the  passing  of  the  Ju- 
diciary Act  1903,  Quaere.  Sect.  73  of  the 
Constitution  imposes  no  restriction  as  to 
amount  upon  an  appeal  from  a  judgment  of 
a  State  Court  exercising  federal  jurisdiction. 
Dilgarno  v.  Hannah,  1  C.L.R.  1. 

Appeal  from  decision  of  Land  Board—  1 
Security  for  costs— Deposit  of  money  order  | 
not  payable  to  bearer  —Waiver — Crown  Lands 
Act  (N.S.W.)  188*,  S.17.]— A  party  intending 
to  appeal  from  a  decision  of  a  local  Land 
Board  sent  to  the  Chairman  a  postal  money 
order  for  £5,  payable  to  the  order  of  the 
Registrar  of  the  Land  Appeal  Court  in  Sydney 
from  which  the  office  of  the  Board  was  more 
than  100  miles  distant,  and  the  order  was  not 
endorsed  by  the  payee  or  cashed  within  the 
time  limited  for  appealing.  Held,  that  the 
lodging  of  the  money  order  was  not  a  pay- 
ment of  a  deposit  of  £5  within  the  meaning 
of  s.  17  of  the  Grown  Lands  Act  1884,  and  that 
a  strict  compliance  with  the  requirements 
of  that  section  could  not  be  waived  by  the 
Chairman's  acceptance  of  the  order  as  equiva- 
lent to  cash.  Willmott  v.  Kaufline,  9  C.L.R. 
3<i. 

Appeal  to  Quarter  Sessions  of  N.S.W.  from 
Licensing  Court — Re-hearing.] — See  Licen- 
sing. Sweney  v.  Fitzhardinge,  4  C.L.R. 
71t). 

Appeal  to  law  officer  and  from  him  to 
Supreme  Court  of  Victoria,  right  of  Appli- 
cation for  patent  Award  of  costs  by  Com- 
missioner.]— See  Patent.     Potter  v.  Dicken- 

son,   L'C.L.H.   (K)8. 

Local  Courts  Act  1904  (W.A.)  (4  Ed.  VIL, 
No,  51)  s.s  107,  110,  111— Appeal  on  question 

Ol  fact.]— Under  the  Loral  Courts  Art  of 
Western  .\ustralia  (4  Edw.  Vil.  No.  ">!)  an 
appeal  lies  to  the  Supreme  Court  on  questions 
of  both  law  and  fact.  Held,  that  the  appeal 
was  in  substance  a  re-hearing,  and  that  the 
Judges  of  the  Supreme  Court  were  not  bound, 
there  being  no  question  as  to  the  credibility 
of  witnesses,  prima  facie  to  regard  the  decision 
of  the  Local  Court  as  right.  Federal  Gold 
Mine  Ltd.  v.  Ennor,  13  C.L.R.  276. 


APPELLATE  FEDERAL 
JURISDICTION. 

Authority  of  Commonwealth  Parliament  to 
confer,  on  Court  other  than  High  Court.]   See 
Constitutional  Law.     Ah    Yick  v.   Lch- 
inert,  2  C.L.R.  593. 


APPOINTMENT. 

Irrevocable.] — See  Glebe  Lands.  Field- 
ing V.  Houi.son  ;  Tovey  v.  Houison,  7  C.L.R. 
393. 

Power  of.] — See  Power  of  Appointment.. 


APPORTIONMENT. 

Rent — Plea  of  eviction  by  title  paramount 
from  portion  of  land  demised — Equitable 
replication.] — See  L.\ndlokd  and  Tenant. 
Pii-prtiud  Trustrr.s  Co.  v.   Orr.  4  C.L.R.   139.1. 

Duties  of  Customs  and  Excise  between 
States — Importation  of  goods  into  State  before 
imposition  of  uniform  duties — Passing  of 
goods  afterwards  into  another  State  for  con- 
sumption.]  .S'(*  CON.STITUTIONAT.  Law.     7'a,s- 

muitia  \.  Commonwealth,  1  C.L.R.  329. 


APPROPRIATION. 

Appropriation  Act,  effect  of — Salaries  of 
public  servants.] — See  Constitutional  Law. 
D'Km'Ir.i  V.  Pedder,  1  C.L.R.  91. 

Appropriation  by  Parliament  —  Action 
against  Commonwealth  —  Defence.]  —  See 
Public  Service.  William.son  v.  The  Coin- 
monwcalth,  5  C.L.R.  174. 

Appropriation  by  Parliament — Transferred 
department — Officer  retained — Payment  of 
Salary.] — See  Public  Service.  Bond  v. 
Commonwridlh.  1  C.L.R.  13. 

Appropriation  to  trust  fund — No  disburse- 
ment Expenditure  Surplus  revenue — Dis- 
tributable among  States.] — See  Constitu- 
tional Law.  New  South  ]\'alett  v.  Coinmon- 
tvealth,  7  C.L.R.  179. 
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ARBITRATION. 

I.  Award. 

(a)  Setting  Aside 
(6)  Validity  of 
II.  General. 

I.    AWARD. 


(a)  Setting  Aside. 

Jurisdiction  of  arbitrator — Grounds  for 
setting  aside. — As  a  general  rule  an  arbitrator 
is  a  judge  of  law  as  well  as  of  fact,  and  his 
-decision  cannot  be  objected  to  on  the  ground 
^hat  he  misconceived  the  law,  or  possibly 
that  the  law  was  unjust.  Judgment  of  the 
Tull  Court  of  Western  Australia,  Goode  v. 
Bechtel,  6  W.A.L.R.  86,  reversed,  and  the 
.award  of  the  arbitrator  restored.  Goode  v. 
Bechtel,  2  C.L.R.   121. 

(6)  Validity  of- 

Uncertainty — Refusal  to  hear  evidence — 
Specific  performance  of  agreement  ordered — 
Lease,  time  of  commencement — Covenant  not 
to  alter  will.] — On  a  reference  to  arbitration  to 
<letermine  all  disputes  between  A.  and  B.  the 
deed  of  submission  gave  the  arbitrators  or 
their  umpire  power  to  order  what  they  or  he 
shovild  think  fit  to  be  done  by  either  of  the 
parties.  By  his  award  the  umpire  found  that 
on  a  certain  day  an  agreement  had  been 
•entered  into  between  the  parties  to  the  efTect 
{inter  alia)  that  A.  shoxild  pay  to  B.  a  certain 
•sum  in  settlement  of  all  claims  between  them 
up  to  the  date  of  the  agreement,  that  A. 
should  lease  to  B.  certain  premises  for  a 
certain  term  at  a  certain  rent,  and  that  A. 
should  not  alter  the  terms  of  her  will.  He 
also  found  that  the  agreement  had  been 
partly  performed  by  B.  having  on  a  certain 
day  been  admitted  by  A.  into  possession  of 
the  premises  agreed  to  be  leased,  and  that 
B.  had  altered  his  position  and  incurred 
expense  on  the  faith  of  the  agreement.  He 
then  ordered  and  determined  that  A.  should 
specifically  perform  her  part  of  the  agreement 
and  should  forthwith  execvite  all  deed  and 
documents  necessary  to  effectuate  such  agree- 
ment, including  a  covenant  that  she  would 
not  alter  her  will,  and  that  B.  should  execute 
all  leases  and  documents  and  do  all  such 
things  as  might  be  necessary  to  effectuate 
the  observance  by  him  of  the  agreement. 
On  a  motion  by  A.  to  set  aside  the  award. 
Held,  that  the  award  was  not  uncertain,  for 
^(l)  by  reference  to  the  agreement  as  to  the 


lease  and  the  finding  that  possession  had 
been  taken  pursuant  to  that  agreement  on  a 
particular  day,  the  proper  inference  was  that 
the  lease  was  to  begin  on  that  day;  (2)  it 
was  not  necessary  that  the  deeds  and  docu- 
ments directed  to  be  executed  should  be 
further  specified  ;  and  (3)  that  it  was  not 
necessary  to  set  out  the  terms  of  the  will 
referred  to.  Held,  further,  that,  as  by  the 
award  it  was  found  that  an  agreement  had 
been  made  between  the  parties  for  the  pay- 
ment of  a  certain  sum  in  settlement  of  all 
disputes  between  them,  and  specific  perform- 
ance of  that  agreement  was  directed,  it  was 
not  necessary  to  go  into  evidence  as  to  what 
were  the  disputes,  and,  therefore,  that  there 
had  been  no  such  refusal  to  hear  evidence  as 
would  invalidate  the  award.  J\idgment  of 
the  Supreme  Court  of  Victoria  {Hood,  J.) 
reversed.     Jopling  v.  Jopling,  8  C.L.R.  33. 


II.  GENERAL. 

Building  contract  —  Stay  of  action  — 
Determination  of  contract  by  employer  — 
Extension  of  time  for  completion  ~  Inherent 
jurisdiction  of  Court  —  Supreme  Court  Act 
1890  (Vict.)  (No.  1142),  s.  152  —  Abuse  of 
process  —  Action  frivolous  or  vexatious  — 
Summary  judgment  —  Rules  of  Supreme 
Court  1906  (Vict.).  Order  XIV.  (A.).]  —  One 
of  the  conditions  of  a  contract  between 
a  Shire  Council  and  a  contractor  for  building 
a  bridge  provided  that  the  contractor  should 
complete  the  whole  of  the  works  on  a  certain 
day.  Another  condition  provided  that,  if 
the  contractor  should,  in  the  opinion  of  the 
engineer,  fail  to  make  such  progress  with  the 
works  as  the  engineer  should  deem  sufficient 
to  ensure  their  completion  within  the  specified 
time,  and  should  fail  or  neglect  to  rectify 
such  cause  of  complaint  for  seven  days  after 
being  thereunto  required  in  writing  by  the 
engineer,  it  should  be  lawfiil  for  the  Council 
to  determine  the  contract.  A  third  condition 
provided  that  should  "  any  doubt  dispute  or 
difference  arise  or  happen  touching  or  con- 
cerning the  said  works  ...  or  in  relation  to 
the  exercise  of  any  of  the  powers  of  the 
Covmcil  or  the  engineer  under  tliis  contract 
or  any  claim  made  by  the  contractor  in  con- 
sequence thereof  or  in  any  wa\'  arising  there- 
from or  in  relation  to  any  impediment  preven- 
tion or  obstn.iction  to  or  in  the  carrying  on  of 
the  works  of  this  contract  or  any  part  thereof 
(or  any  extras  additions  enlargements  devia- 
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tions  or  alterations  tliereoii  or  thereof  or  aii> 
of  them  or  any  part  tliereof)  liy  the  Council 
or  the  engineer  ....  or  any  claim  made  by 
the  contractor  in  consequence  thereof  or  in 
any  way  arising  therefrom  or  touching  or 
concerning  the  meaning  or  intention  of  this 
contract  or  of  the  specifications  or  conditions 
or  any  other  part  thereof  ....  or  respecting 
any  other  matter  or  thing  not  hereinbefore 
left  to  the  decision  or  determination  of  the 
engineer "  every  such  donl)t,  dispute  and 
difference  should  from  time  to  time  be  referred 
to  and  settled  and  decided  by  the  engineer. 
Sub.sequently  the  Council  agreed  to  extend 
the  time  for  completion  and,  by  an  indenture 
between  the  parties,  the  condition  for  com- 
pletion on  a  certain  day  was  rescinded  and  a 
new  condition  was  substituted  identical  in 
terms  except  that  a  new  date  for  completion 
was  inserted.  1  he  Council,  after  the  original 
date  for  completion  and  before  the  new  date, 
purported  to  determine  the  contract  in  pur- 
suance of  the  conditions  in  that  behalf.  An 
action  having  been  brought  by  the  contractor 
claiming  (inter  alia)  damages  for  breach  of 
contract,  for  wrongful  prevention  of  due  and 
complete  performance,  and  for  wrongful 
determination  of  the  contract,  and  upon  a 
quantum  meruit  for  work  and  labour  done. 
Held,  that  the  matters  in  dispute  were  refer- 
able to  the  arbitration  of  the  engineer,  not- 
witlistanding  that  the  original  time  for  com- 
pletion had  passed  when  the  contract  was 
determined,  and,  therefore,  that  the  action 
should  be  stayed  under  s.  1.52  of  the  Supreine 
Court  Act  1890  (Vict.).  The  Supreme  Court, 
on  a  motion  by  the  Council  to  enter  summary 
judgment  for  them  or  for  a  stay,  gave  judg- 
ment for  the  Council.  Held,  that  the  circum- 
stances were  not  such  that  the  Court  should, 
under  Order  XIV.  (A.)  of  the  Rules  of  the 
Supreme  Court  1906,  have  given  judgment 
for  the  Council,  or,  under  its  inherent  juris- 
diction, have  stayed  the  action  as  being  an 
abu.se  of  the  process  of  the  Court.  Judgment 
of  the  Supreme  Court  of  Victoria  varied. 
Burton  v.  Bairnadale  Shire,  7  C.L.R.  76. 

Special  case  submitted  by  arbitrator  - 
Arbitration  Act  1895  (W.A.),  (59  Vict.  No. 
13),  ss.  9  (b),  12  -  Power  to  draw  inferences 
of  (act  —  Remitting  incomplete  award.} 
It  was  stipulated  in  a  building  contract 
that  no  extra  works  beyond  those  included 
in  the  contract  should  be  allowed  or  paid 
for   without   an   order   in    writing   from    the 


emplojer  and  architect ;  the  specification 
contained  a  similar  provision.  The  con- 
tractor executed  a  number  of  works  ;  some 
were  upon  written  orders  signed  by  the  archi- 
tect, expressed  to  be  at  the  employer"* 
direction,  but  not  signed  by  him.  A  dispute 
having  arisen  upon  a  claim  made  by  the  con- 
tractor for  the  price  of  the  extras,  the  matters 
in  dispute  were  referred  to  arbitrators,  and 
they  having  disagreed,  to  an  umpire,  who- 
stated  a  case  for  the  opinion  of  the  Court 
under  the  Arbitration  Act  1895  (W.A.),. 
Thore  was  a  finding  of  fact  that  the  written 
orders  were  not  indorsed  by  the  employer, 
but  that  he  had  such  knowledge  of  those 
extras  as  might  be  fairly  inferred  from  the 
fact  that  he  was  constantly  on  the  works  and 
took  an  active  interest  in  them.  Upon  a 
submission  under  the  Arbitration  Act  1895 
(W.A.),  the  Court  has  power  to  draw  all 
necessary  inferences  of  fact.  Held,  that  the 
proper  person  to  find  the  facts  and  draw  the 
inferences  necessary  to  decide  liability  to  pay 
for  the  works  in  question  was  in  this  case  the 
mnpire,  and  that  as  the  vunpire  had  failed 
to  draw  the  inference  of  fact  necessary  to 
decide  the  matter  in  dispute,  the  case  should 
be  referred  back  to  hiiiQ  with  a  direction  as  to 
the  nature  of  the  matter  to  be  decided. 
Decision  of  Supreme  Court  of  Western 
Australia  reversed.  Licbe  v.  MoUoy,  4 
C.L.R.  347. 

Industrial.] — See  Conciliation  and  Arbi- 
tration. 

Reference  to.  of  cause  by  Judge — Directions 
to  arbitrator — Mode  of  taking  exception  to 
rulings  of  law  Time  for  taking  objection- 
Estoppel  by  delay.]— 6Vr  Practice.  Murraif 
V.  Munro,  3  C.L.R.  788. 


ARREST. 

See  also  Criminal  Law. 
Without  warrant  on  suspicion  of  felony  im 
foreign  country.] — sv<  Falsi-;  Impiusonmknt. 


Ih„U'n 


Liz, 


C.L.R.  83: 


Foreign    warrant— Justification     Reason- 
able belief  of  defendant — Mistake  of  law.] — 

See  Falsi-:  1  .mprlsonmknt.     HazcUon  v.  Pot- 
ter, 5  C.L.R.  -445. 

Malicious     Arrest  under  process  of  foreign 
Court — Termination  of  proceedings  in  favor 
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of  plaintiff  before  action  brought — Setting 
aside  of  order  to  hold  to  bail  and  writ  of  ca.  re, 
— Reasonable  and  probable  cause — Fraud — 
Abuse  of  process  of  Court — Conduct  of  trial — 
Arrest  on  Mesne  Process  Act  1902  (N.S.W.) 
(No.  24  of  1902),  SS.  5,  6.]— The  respondents 
had  commenced  an  action  in  the  Supreme 
Com't  of  New  South  Wales  against  the  appel- 
lant for  breach  of  an  alleged  contract  for  the 
sale  of  a  ship  by  the  respondents  to  the 
appellant,  and  on  the  same  day  had  procured 
from  a  Judge  of  that  Supreme  Court,  luider 
s.  5  of  the  Arrest  on  Mesne  Process  Act  1902 
(N.S.W. ),  an  order  directing  that  the  appel- 
lant should  be  held  to  bail  for  a  certain  sum. 
A  writ  of  capias  had  been  accordingly  issued 
and  \inder  it  the  appellant  had  been  arrested 
and  imprisoned  and  held  to  bail.  Final  judg- 
ment in  the  action  was  subsequently  ob- 
tained by  the  appellant  against  the  respon- 
dents. Before  final  judgment  was  obtained 
the  appellant  brought  an  action  in  the  Su- 
preme Court  of  Victoria  against  the  respon- 
dents, and  in  the  statement  of  claim,  which 
was  served  after  such  final  judgment,  the 
appellant  alleged  in  addition  to  the  above 
facts,  that  the  proceedings  in  respect  of  the 
capias  were  taken,  not  for  the  p\irpose  of 
secui-ing  payment  of  money  which  the  re- 
spondents believed  to  be  due  to  them  by  the 
appellant,  but  for  the  purpose  of  terrifying 
the  appellant  and  forcing  him  to  pay  money 
to  which  the  respondents  did  not  in  good 
faith  believe  themselves  entitled,  and  to 
which  they  were  not  in  fact  entitled,  and  that 
such  proceedings  were  an  abuse  of  the  process 
of  the  Court ;  that  the  order  to  hold  to  bail 
was  procvu-ed  by  means  of  affidavits  contain- 
ing statements  which  were  false  to  the  know- 
ledge of  the  respondents  ;  and  that  the  re- 
spondents falsely  and  malicioiisly  and  with- 
out reasonable  and  probable  cause  caused 
the  appellant  to  be  arrested  and  imprisoned 
and  held  to  bail.  The  appellant  claimed 
damages  accordingly.  By  their  defence  the 
respondents  (inter  alia)  objected  that  the 
statement  of  claim  disclosed  no  cause  of  action 
inasmuch  as  it  was  not  alleged  that  the  order 
to  hold  to  bail  and  the  writ  of  capias  were  set 
aside  or  determined  in  the  appellant's  favour. 
Held,  that  the  respondents  were  entitled  to 
judgment.  By  Griffith,  C.J.,  and  O'Connor, 
J.,  on  the  groimd  that  the  appellant  had 
failed  to  establish  the  want  of  reasonable  and 
probable  cause.  By  Isaacs,  J.,  on  the  ground 
that  the  appellant's  action  was  prematvue. 


Semble,  per  Ch-iffith,  C.J.,  that  neither  the 
fact  that  the  previous  action  in  the  Supreme 
Court  of  New  South  Wales  was  not  deter- 
mined when  the  appellant  brought  his  action, 
nor  the  existence  of  the  order  to  hold  to  bail 
nor  of  the  writ  of  capias  was  a  bar  to  the 
bringing  of  the  appellant's  action  in  the 
Supreme  Court  of  Victoria.  Per  Isaacs,  J. — 
No  action  is  maintainable  for  the  malicious 
use  of  legal  process  in  a  siiit  instituted  in  any 
Coiu-t  of  competent  jurisdiction,  whether 
local  or  foreign,  until  that  suit,  in  so  far  as  it 
relates  to  the  matter  complained  of,  has 
terminated  in  the  plaintiff's  favour,  where 
such  a  termination  is  legally  possible.  Vara- 
wa  V.  Howard  Smith  Co.,  Ltd.,  13  C.L.R.  35. 

Assault  and  false  imprisonment — General 
power  to  apprehend  person  found  committing 
offence— Special  power  to  apprehend  for 
offence  in  respect  of  inclosed  land — Criminal 
Law  Amendment  Act  1883  (N.S.W.)  (46  Vict. 
No.17),  s.  429— Crimes  Actl900  (N.S.W.)  (No. 
40  of  1900),  s.  352— Inclosed  Lands  Protection 
Act  1854  (N.S.W.)  18  Vict.  No.  27),  ss. 
1,  3 — Inclosed  Lands  Protection  Act  1901 
(N.S.W.)  (No.  33  of  1901),  ss.  4,  6.]— Sect.  352 
(1)  of  the  Crimes  Act  1900  (N.S.AV.)  provides 
that  :  "  Any  constable  or  other  person  may 
without  warrant  apprehend,  (a)  any  person 
in  the  act  of  committing,  or  immediately 
after  having  committed,  an  offence  punish- 
able, whether  by  indictment,  or  on  summary 
conviction,  under  any  Act."  Held,  that  s. 
352  (1)  (a)  of  the  Crimes  Act  1900  appHes  to 
offences  created  by,  and  pimishable  imder, 
other  Statutes  as  well  as  to  offences  created 
by,  and  punishable  under,  the  Crimes  Act 
itself.  Sect.  4  of  the  Inclosed  Lands  Pro- 
tection Act  1901  (N.S.W.)  provides  that  : 
"  Any  person  who,  without  lawful  excuse, 
enters  into  the  inclosed  lands  of  any  other 
person,  without  the  consent  of  the  owner  or 
occupier  thereof,  or  the  person  in  charge  of 
the  same,  shall  be  liable  to  a  penalty  not 
exceeding  £5,"  &c.  Sect.  6  (1)  of  the  same 
Act  provides  that  :  "  Any  person  foimd  com- 
mitting any  offence  against  this  Act,  and  who 
refuses,  when  required  to  do  so,  to  give  his 
name  and  place  of  abode,  may  be  apprehen- 
ded by  the  owner,  occupier,  or  person  in 
charge  of  the  inclosed  lands  upon  or  in  re- 
lation to  which  the  offence  was  committed, 
and  delivered  to  the  custody  of  the  nearest 
constable  to  be  taken  before  a  Justice  to  be 
dealt  with  according  to  law."     Held,  that  s. 
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352  (1)  (a)  of  the  Crimes  Act  1900  applies  to 
offences  created  by,  and  punishable  under, 
the  Inclosed  Lands  Protection  Act  1901,  not- 
withstanding the  provisions  of  s.  6  of  the 
latter  Act,  the  two  sections  being  consistent 
with,  and  mutually  assisting  one  another. 
Plo^vman  v.  Maybtiry,  13  S.R.  (N.S.W.),  34, 
reversed.  Maybury  v.  Plowman,  16  O.L.R. 
468. 

Capias  ad  satisfaciendum— Judgment  against 
defendant  in  action  for  defamation^  Defen- 
dant made  bankrupt  on  petition  of  plaintiff — 
Election  of  remedy  against  goods  of  debtor — 
Joinder  of  other  causes  of  action  with  one  for 
defamation  —  Consolidation  of  Statutes  — 
Bankruptcy  Act  1898  (N.S.W.),  (No.  25  of 
1898).  s.  10  (3)  Defamation  Act  1901  ( N.S. W.), 
(No.  22  of  1901),  s.  24.  — 11  Vict.  No.  13 
(N.S.W.),  s.  14.]— Sect.  24,  subs.  (1)  of  the 
Defamation  Act  1901  (N.S.W.),  which  pro- 
vides (inter  alia)  that  "  no  law  now  or  here- 
after in  force  for  the  relief  of  insolvent 
debtors  .  .  .  shall  be  construed  to  extend 
to  affect  or  discharge  from  his  liability  any 
defendant  indebted  "  for  any  damages  in  an 
action  for  publishing  defamatory  words,  re- 
fers to  Statute  law  only.  The  common  law 
doctrine,  that  a  judgment  creditor  may  be 
concluded  by  his  election  as  to  the  method  of 
execution  to  which  he  will  have  recourse  for 
the  satisfaction  of  his  judgment,  is  not  af- 
fected by  that  section.  The  respondent, 
who  had  obtained  a  verdict  against  the  appel- 
lant in  an  action  for  defamation  and  breach 
of  contract,  and  had  signed  judgment  for 
the  amount  of  the  damages  and  costs, 
presented  a  petition  in  bankruptcy  for  the 
sequestration  of  the  appellant's  estate,  and, 
an  order  having  been  made  for  sequestration, 
proved  as  a  creditor  for  the  full  amount  of 
the  judgment.  She  then  procured  the  arrest 
of  the  appellant  on  a  writ  of  capias  ad  satis- 
faciendum for  the  amount  of  the  damages 
recovered  on  the  count  for  defamation. 
Held,  that  the  proceedings  in  bankruptcy 
were  in  the  nature  of  an  execution  against 
the  goods  of  the  judgment  debtor,  and  that 
the  respondent  had  thereby  irrevt)cably 
determined  her  election  as  to  the  form  of 
remeily  for  the  satisfaction  of  the  judgment 
debt,  and  wa.s  therefore  debarred  from  after- 
wards, while  the  bankruptcy  was  still  pend- 
ing, having  recourse  to  execution  against  the 
body  of  the  debtor.  Ex  parte  Wilson,  1 
Atk.    152  :  and  Miller  v.   Purnell,   6  Taunt. 


370,  followed.  Mic/iolls  v.  Posenfeld,  7 
N.S.W. L.R.  322,  distinguished.  Per  Griffith, 
C.J. — Sec.  10,  subs.  (3)  of  the  Bankruptcy 
Act  1898  (N.S.W.),  which  provides  that  no 
creditor  to  whom  a  bankrupt  is  indebted  in 
respect  of  a  debt  provable  in  bankruptcy 
shall  have  any  remedy  again,st  the  property 
or  person  of  the  bankrupt  in  respect  of  the 
debt  unless  with  the  leave  of  the  Bank- 
ruptcy Court  is  not  necessarily  incon.sistent 
with  3.  14  of  1 1  Vict.  No.  13  but  may  be  read 
as  not  extending  to  the  case  of  a  defendant 
indebted  for  damages  in  an  action  for  defama- 
tion and  therefore  is  not  neces.sarily  repealed 
by  the  re-enactment  of  the  latter  section  in 
s.  24  of  the  Defamation  Act  1901.  Quaere 
whether  s.  44  (3)  of  the  Bankruptcy  Act, 
which  deals  specifically  with  the  case  of  bank- 
ruptcy of  defendants  in  actions  for  defamation 
is  not  necessarily  a  limitation  or  qualification 
of  the  general  provisions  of  s.  14  of  11  Vict. 
No.  13  and  therefore  impliedly  repealed  by 
s.  24  of  the  Defamation  Act  1901.  Per 
O'Connor  J. — After  the  release  of  the  bank- 
rupt defendant's  estate  if  the  judgment 
debt  in  respect  of  the  damages  for  defamation 
has  not  been  wholly  satisfied  the  liability 
of  the  defendant  for  the  balance  continues 
by  virtue  of  s.  24  of  the  Defamation  Act  1901, 
and  the  jvidgment  creditor  has  the  same 
choice  of  methods  of  execution  as  before  the 
bankruptcy.  Martin  v.  Ferris,  (1905)  5 
S.R.  (N.S.W.)  287  ;  22  N.S.W.W.N.  90, 
reversed,  and  decision  oi  A.  H.  Simpson,  J., 
22  N.S.W.W.N.  52,  restored,  but  on  a 
different  ground.  Ferris  v.  Martin,  2  C.L.R. 
525. 

Power    of    constable     to    arrest    without 
warrant  "Such     crime"  Offence 

under  s.  47  of  Impounding  Act  1898  (N.S.W.), 
(No.  6  of  1898)  Construction  of  Statutes 
Consolidating  Acts  Interlocutory  judgment 
— Appeal  without  leave  Point  not  taken  in 
Court  below  Crimes  Act  1900  (N.S.W.)  (No. 
40  of  1900),  s.  352.]— The  law  as  to  tlie  power 
of  constables  to  arrest  without  warrant  has 
not  been  altered  by  s.  352  of  the  Crimes  Act 
1900  (N.S.W.).  Sub-s.  (2)  (a)  of  that  section 
does  not  authorise  a  constable  to  apprehend 
without  warrant  a  person  whom  he,  with 
reasonable  cau.se,  suspects  of  having  com- 
mitted an  offence  which  is  not  an  indictable 
offence.  Scjnble,  notwithstanding  s.  47  of  the 
Impounding  Act  1898,  '"rescue"  remains  a 
misdemeanour  at  common  law.     In  dealing 
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with  a  consolidating  Statute  the  Court  will 
consider  the  pre-existing  law,  and,  if  the 
Statute  is  one  affecting  the  liberty  of  the 
subject,  will  not  construe  it  as  amending  the 
Statutes  coixsolidated,  or  as  altering  the  com- 
mon law,  unless  the  intention  of  the  legisla- 
ture to  make  such  a  change  in  the  law  is 
shown  by  clear  words.  Quaere,  whether  an 
order  of  the  Supreme  Court  refusing  to  grant 
a  rule  nisi  for  a  new  trial  on  certain  grounds, 
but  granting  it  on  others,  is,  quoad  the  re- 
fusal, an  interlocutory  judgment.  Clijjord 
V.  Nolan,  (1903)  3  S.R.  (N.S.W.)  562,  afifimied. 
Nolan  V.  Clifford,  1  C.L.R.  429. 

Wrongful  —  Liability  of  Crown  —  Re- 
lation between  peace  officers  and  the 
Crown  —  Employment  or  agency  —  Power 
of  arrest— Police  Act  1865  (Tas.)  (29  Vict. 
No.  10),  s.  179— Police  Act  1898  (Tas.)  (62 
Vict.  No.  48)— Crown  Redress  Act  1891  (Tas.) 
(55  Vict.  No.  24),  s.  4.]— Under  the  Crown 
Redress  Act  1891  (Tas.),  by  which  a  right  of 
action  against  the  Government  is  given  to 
any  person  having  any  just  claim  against  the 
Crown  for  an  actionable  wrong  in  respect  of 
"  any  act  or  omission,  neglect  or  default  of 
any  officer  agent  or  servant  of  the  Govern- 
ment of  Tasmania,"  it  is  not  competent  to 
bring  an  action  against  the  Government  for 
the  wrongful  arrest  of  the  plaintiff  by  a  con- 
stable in  the  intended  performance  of  his 
duties  as  an  officer  of  the  peace.  A  peace 
officer  is  himself  responsible  for  unjustifiable 
acts  done  in  the  intended  exercise  of  his  law- 
ful authority  ;  but  the  responsibiltiy  for  his 
acts  does  not  extend  to  the  person  or  body 
wliereby  he  was  appointed  to  his  office, 
whether  his  acts  were  done  in  the  exercise 
of  the  common  law  powers  of  an  officer  of  the 
peace  or  of  those  powers  as  extended  by- 
Statute.  Stanbury  v.  Exeter  Corporation 
(1905),  2  K.B.  838),  approved.  A^or  is  the 
peace  officer  an  "agent  or  servant"  of  the 
person  or  body  appointing  him,  for  in  the  pre- 
servation of  the  peace  his  authority  is  original 
not  delegated,  and  is  exercised  at  his  own  dis- 
cretion by  virtue  of  his  office,  and  on  no  re- 
sponsibility but  his  own.  His  powers  under 
the  law  being  definite,  he  is  not  held  out  by 
the  authorities,  who  appointed  him,  as  having 
any  greater  authority  than  was  lawfully  his. 
Tohin  v.  The  Queen  (16  C.B.  N.S.  310  ;  33 
L.J.  C.P.,  199),  applied.  At  the  time  of  the 
passing  of  the  Croivn  Redress  Act  1891  (Tas.), 
the  appointment  of  officers  of  the  peace  was 


in  some  cases  vested  in  the  Government, 
and  in  others  in  MunicijDal  bodies.  No 
responsibility  attached  to  the  latter  for  the 
acts  of  officers  appointed  by  them  ;  the 
Crown  Redress  Act  therefore,  in  allowing  a 
right  of  action  against  the  Government  under 
circumstances  in  which  an  action  previously 
lay  between  subject  and  subject,  was  not 
intended  to  create  against  the  Government 
a  responsibility  for  the  acts  of  peace  officers 
whom  it  had  appointed,  that  not  being  a 
liability  which  had  ever  existed  against  any 
subject  exercising  similar  powers.  The  Police 
Regulation  Act  1898  (Tas.),  which  vested  the 
appointment  of  all  such  officers  in  a  Govern- 
ment Commissioner,  did  not  alter  this  posi- 
tion. The  word  "  Government  "  in  s.  4  of 
the  Crown  Redress  Act  1891  (Tas.),  mean.s 
the  Crown  in  its  capacity  of  the  Executive 
Government  only,  and  not  in  its  legislative 
or  judicial  or  other  capacities.  Enever  v.  The 
King,  1  Tas.  L.R.  70,  affirmed.  Enever  v. 
The  King,  3  C.L.R.  969. 


ASSAULT. 

See  also — Arrest  and  False  Imprison- 
ment. 

Justification — Writ  of  habere  facias — Issue 
without  special  order— Nullity— Irregularity. 
Plowman  v.  Palmer,  18  C.L.R.  33<). 

ASSIGNMENT. 

See  Book  Debt  and  Insolvency. 
See  also  Will. 


ATTACHMENT. 

Disobedience  of  order  for  payment  of  main- 
tenance.]— There  is  a  distinction,  so  far  as 
regards  the  discretion  of  the  Court  to  grant 
or  refuse  an  attachment,  between  dis- 
obedience to  an  injunction  against  doing  an 
act  and  disobedience  to  an  order  to  do  an 
act.     Rubie  v.  Rubie,  13  C.L.R.  350. 

For  non-compliance  with  order  of  Court  of 
Arbitration  of  New  South  Wales— Order  for 
payment  of  fine  payable  under  rules  of 
union  —  Prohibition.]  —  5tc  Conciliation 
AND    Arbitration.         Master     Undertakers' 
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For  non-payment  of  costs  of  appeal  to  High 
Court.] — !Scc  Pkacth-k.  Li/sarjfit  Bros.  6s  Co. 
V.  Falk  (No.  2),  2  C.L.R.  44:3. 

Questions  asiced  by  Comptroller-General 
ot  Customs  -  Duty  to  answer  -  Pro- 
secution pending  Person  interrogated  not 
charged  Australian  Industries  Preservation 
Act  1906-1909  (No.  9  of  1906— No.  26  of  1909), 
S.  15b.  I  When  the  Attornoy-Goncral  has 
fonually  instituted  a  prosecution  in  the  Higli 
Court  in  respect  of  an  alleged  offence  against 
the  Australian  Industries  Preservation  Act 
1906-1909,  the  power  conferred  by  s.  15b  is 
exhausted  so  far  a-!  regards  the  persons  whom 
the  Attorney -General  alleges  to  have  com- 
mitted the  offence  for  which  he  prosecutes, 
whether  they  are  made  parties  to  tlie  suit  or 
not,  and  that  section  therefore  cannot  be 
used  for  the  purpose  of  a  pending  suit.  So 
held  by  Griffith,  C.J.  and  Barton,  J.  (Isaacs, 
J.,  dissenting).  By  Isaacs,  J.  The  limit  of 
the  power  conferred  by  s.  15b  is  that,  where 
the  Crown  has  arraigned  before  a  Court  a 
particular  person  on  a  particular  charge, 
the  power  cannot  be  exercLsed  as  to  that 
person  in  relation  to  that  particular  charge. 
By  Griffith,  C.J.  When  a  public  officer 
entrasted  with  a  power  to  bo  used  for  a  par- 
ticular purpose  avowedly  seeks  to  use  it  for 
another  and  unauthorised  purpose,  the  per- 
sons against  whom  it  is  sought  to  be  so  used 
may  object  to  its  exercise.  Consequently, 
if  questions  are  avowedly  put  for  an  un- 
authorised purpose  the  person  interrogated 
is  justified  in  refusing  to  auswer.  Semble,  by 
Griffith,  C..J.,  when  a  question  demanding 
a  categorical  auswer  Is  put  under  s.  15b  and 
is  so  framed  as  to  include  matters  concerning 
which  the  questioner  is  not  entitled,  as  t^ell 
as  matters  concerning  wliich  he  is  entitled 
to  ask,  it  Is  for  the  questioner,  and  not  for  the 
person  questioned,  to  modify  it  so  as  to  con- 
fine it  within  permitted  limits.  Melbourne 
Steamship  Company  Ltd.  v.  Moorehead,  15 
C.L.R.  .3:5:{. 

Corporation.]— //rW  by  Griffith,  C.J.,  and 
Barton,  J.  (Isaacs,  J.,  dissenting),  that  s. 
15b  of  that  Act  does  not  authorise  the  Comp- 
troller-General of  Customs  to  require  an 
incorporated  company  to  answer  questions. 
lb. 


AUSTRALIAN  INDUSTRIES 
PRESERVATION  ACT. 

Australian  Industries  Preservation  Act.]- 
Sec  Restraint  of  Trade. 


AUSTRALIAN   WINE   LICENCE. 

'•  Colonial  "  wine  license  Right  and  obli- 
gations of  licensee  Permitting  liquor  other 
than  wine,  etc.,  to  be  brought  on  premises — 
Liquor  purchased  for  customer.]— ^>e  Licen- 
sing.    Lucas  V.  Crrnham,  5  C.L.R.  188. 


AUTREFOIS  ACQUIT. 

Autrefois  convict  —  Test  of  validity  of 
plea.] — The  true  test  whetlier  a  i)lea  of 
autrefois  acquit  or  of  autrefois  convict  is  a 
sufficient  bar  in  any  particular  case  is 
whether  the  evidence  necessary  to  support 
the  second  charge  would  have  been  sufficient 
to  procure  a  legal  conviction  upon  the  first  : 
see  Li  Wan  Quai  v.  Christie,  3  C.L.R.  1125. 
See  also  Chia  Gee  v.  Martin  ;  Chow  Quin 
v.  Martin,   3  C.L.R.  649. 


AUTREFOIS  CONVICT. 

Queensland  Criminal  Code,  ss.  16  and  19 
(8).] — The  provision  in  the  Queensland  Crimi- 
nal Code,  s.  16,  that  a  person  shall  not  be 
twice  punished  for  the  same  act  or  omission 
does  not  impose  the  same  test  as  the 
common  law  defence  of  autrefois  convict. 
Connolly  v.  Meagher,  3  C.L.R.  682. 

Test   to    be    applied   where   such    plea   is 
raised.] — Src    Criminal     Law.     Ex    parte 
Spencer,  2  C.L.R.  2.-)0. 


AWARD. 

See  Arbitration  ;  and  Conciliation  and 
Arbitration. 


BAILMENT. 

Hiring    agreement     Hiring    of    receptacles 
for    goods— Sale    of    goods     Estoppel    as    to 
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ownership  of  receptacles. 1 — A  person  may 
lawfully  hire  out  receptacles  for  goods  on  the 
condition  that,  having  been  vised  for  the  pur- 
pose of  one  sale  of  goods  placed  therein  by 
the  hirer,  the  person  by  whom  they  are  hired 
out  shall  be  entitled  to  repossession  of  them. 
Where  receptacles  have  been  so  hired  out  and 
goods  contained  in  them  are  sold  without 
the  purcliaser  being  made  aware  that  the- 
ownerehip  of  the  receptacles  is  not  intended 
to  pass  with  that  of  the  goods,  as  in  the 
ordinary  course  of  trade  it  would,  the  person 
by  whom  the  receptacles  are  hired  out  will 
be  estopped  from  setting  up  his  title  to  them, 
and  that  estoppel  will  enure  to  the  benefit  of 
all  the  world,  including  persons  who  with 
notice  of  the  original  hiring  subsequently 
acquire  the  receptacles.  Beer  bottles  were 
hired  out  by  the  plaintiffs  to  brewers  on  the 
terms  that  they  should  belong  to  the  plain- 
tiffs who,  after  they  liad  been  vised  for  one 
sale  of  beer,  should  be  entitled  to  recover 
pcssession  of  them.  The  bottles  had  blown 
in  the  glass  the  plaintiff's  trade  mark,  and 
the  words  "  The  property  of  "  followed  by 
the  plaintiff's  name.  Brewers  having  filled 
the  bottles  with  beer  sold  the  beer  to  retail 
dealers  and  gave  them  express  notice  that  the 
bottles  were  the  sole  propertj^  of  the  plain- 
tiffs. A  similar  notice  was  advertised  in 
newspapers.  Retail  dealers  sold  the  beer 
in  the  bottles  without  giving  the  purchaser 
any  such  notice.  No  evidence  having  been 
given  that  any  person  who  bought  beer  in  the 
bottles  was  induced  to  believe  that  he  had 
bought  the  bottles  aLso.  Held,  that  the 
plaintiffs  were  entitled  to  recover  from  the 
defendant,  who  knew  the  real  facts,  bottles 
wliich  had  been  so  hired  out  by  them  and  had 
been  acquired  by  him  from  purchasers  from 
retail  dealers,  and  to  an  injunction  restraining 
him  from  purchasing,  collecting,  or  dealing 
in  similar  bottles.  Curtis  v.  Perth  dn  Fre- 
mantle  Bottle  Exchange  Co.  Ltd.,  18  C.L.R.  17. 


BANK  DEPOSIT. 

Deed  of  gift  of— No  delivery  of  possession — 
Necessary  conditions  of  transfer — Notice.] — 
See  Gift.     Anning  v.  Anning,  4  C.L.R.  1049. 

BANKER  AND  CUSTOMER. 

Bill  payable  to  order  on  demand — Forged 
indorsement— Payment  in  good  faith  and  in 


the  ordinary  course  of  business— Negligence 
of  banker  —  Liability  of  banker  —  Bills 
of  Exchange  Act  1887  (N.S.W.),  (51  Vict., 
No.  2)  s.  60— Bills  of  Exchange  Act  1909 
(No.  27  of  1909),  s.  65.]— The  appellant, 
who  was  about  to  proceed  from  England 
to  Sydney,  obtained  a  draft  for  £30  issued 
in  two  parts,  and  payable  to  his  order. 
He  retained  the  first  of  exchange  in  his  pos- 
session, and  posted  the  second  of  exchange 
to  his  own  address  at  the  G.P.O.,  Sydney. 
On  arrival  at  Sydney  he  found  that  the  second 
of  exchange  had  been  delivered  by  the  Post 
Office  to  some  other  person,  to  whom,  on 
presenting  the  first  of  exchange  at  the  bank, 
he  was  informed  that  the  £30  had  already- 
been  paid  by  the  bank.  The  appellant  sued 
the  bank  as  acceptors  of  the  draft.  The  bank 
denied  acceptance,  and  claimed  the  benefit 
of  s.  60  of  the  Bills  of  Exchange  Act  1887,  by 
which  a  banker  is  protected  where  he  pays  in 
good  faith  and  in  the  ordinary  course  of 
business,  on  a  forged  indorsement,  in  the  case 
of  a  bill  drawn  on  the  banker  and  payable  to 
order  on  demand.  It  appeared  at  the  trial 
that  the  tliief  had  presented  the  draft  at  the 
bank,  representing  himseK  to  be  the  payee, 
j  and  that  in  order  to  prove  his  identity  he  was 
i  asked  to  write  his  signature  for  the  purpose 
I  of  comparison  with  a  specimen  signature  of 
the  payee  sent  to  the  bank  by  the  drawers. 
I  The  thief  accordingly  wrote  his  name  twice 
'  on  the  back  of  the  draft,  and  an  officer  of  the 
I  bank  then  wrote  his  name  "  John  Bull  "  on 
the  draft  as  authority  for  its  payment,  and  it 
was  paid  accordinglj'.  The  draft  when  pro- 
duced in  Court  bore  on  its  face  the  name  of 
the  bank,  impressed  with  a  circular  rubber 
stamp,  over  the  signature  of  the  drawers, 
I  with  the  word  "  paid  "  within  the  circle. 
I  Held,  that  s.  60  protects  a  banker  only  when 
I  a  biU  has  been  negotiated  by  indorsement 
before  it  comes  to  him  for  payment,  and  that 
[  the  signature  of  the  thief  on  the  back  of  the 
draft  did  not  relieve  the  bank  from  its 
liabihty  to  the  appellant.  Per  O'Connor,  J., 
and  Isaacs,  J. — Xegligence,  per  se,  does  not 
disentitle  the  bank  to  the  protection  of  s.  60. 
Smith  V.  Commercial  Banking  Co.  of  Sydney,. 
Ltd.,  11  C.L.R.  667. 

Business  of  banking — State  savings  bank — 
Collection  and  payment  of  cheques — Bills  of 
Exchange  Act  1909  (No.  27  of  1909).  ss.  4,  87, 
88— Instruments  Act  1890  (Vict.)  (No.  1103), 
ss.  82,  83— Savings   Banks  Act  1890  (Vict.) 
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(No.  1138K  ss.  7.  11.  17.  41  Savings  Banks 
Act  1890  Amendment  Act  1896  ^Vict.)  (No. 
1481).  ss.  25,  29 -Savings  Banks  Act  1901 
(Vict.)  (No.  1778),  s.2.1— Thoosscntialcharac- 
teristiis  of  the  business  of  banking  are  the 
collection  of  money  by  receiving  deposits 
upon  loan,  repayable  when  and  as  expressly 
■or  impliedly  agreed  upon,  and  the  utilization 
of  the  money  so  collected  by  lending  it  again 
in  such  sums  as  are  required.  In  order  to 
bring  a  banker  within  the  provisions  of  the 
Bills  of  Exchange  Act  lltOO  and  the  Instru- 
ments Act  1890  (Vict.)  it  is  not  necessary  that 
he  should  as  part  of  his  business  collect 
cheques  for  his  customers  and  pay  their 
cheques.  So  held  by  Isaacs,  Gavan  Duffy, 
Powers  and  Rick,  JJ.  (Griffith,  C.J.,  dis- 
senting). Held,  therefore,  that  the  Commis- 
sioners of  the  State  Savings  Bank  of  Victoria 
whose  real  and  substantial  business  was  of 
that  nature  are  bankers  within  the  meaning 
of  s.  88  of  the  Bills  of  Exchange  Act  1909  and 
s.  83  of  the  Instruments  Act  1890  (Vict.), 
notwithstanding  that  under  the  Savings 
Banks  Act  1901  repayments  of  deposits  were 
only  permitted  on  production  of  the  deposi- 
tor's pass  book  with  his  order  for  payment. 
Commissioners  of  the  State  Savings  Bank  of 
Victoria  v.  Permewan  Wright  &  Co.  Ltd., 
19  C.L.R.  457. 

Cheque— Fraudulent  alteration  of  amount 
after  signature  Duty  of  customer  to  take 
precautions  against  forgery. J — Whatever  the 
duty  of  a  customer  towards  his  banker  may  be 
with  reference  to  the  drawing  of  cheques,  the 
mere  fact  that  a  cheque  is  drawn  with  spaces 
such  that  a  forger  can  utilise  them  for  the  pur- 
pose of  forgery  is  not  b\-  itself  any  \iolation  of 
that  obligation.  Marshall  v.  The  Colonial 
Bank  of  Australasia  Ltd.,  1  C.L.R.  ()32, 
affirmed.  Scholficld  v.  Earl  of  Londesborough 
(189fi)  A.C.  .514,  followed.  Colonial  Bank  of 
Australasia  Ltd.  v.  Marshall,  V.C.,  4  C.L.R. 
196  ;    1906  A.C.  55 ;t. 

Guarantee  Extension  of  limit  of  overdraft 
for  specified  time  -Assenting  surety  not  dis- 
charged.] Sir  PlUNCIPAT.  AND  SlKKTY. 
J)ran.    V.  Cil;/   Bank  of  S>/'l>u;/.  2  C.L.K.    198. 

Letter  of  credit  Acceptance  of  drafts- 
Condition  precedent  Performance  rendered 
impossible— Part  performance,  acceptance  of 
benefits  of.]  —  The  a|i|)cl!ant,  who  carried 
on  business  in  Australia,  agreed  to  buy  from 
a    merchant    in    Buenos    Ay  res    a    cargo    of 


wheat  for  delivery  at  a  named  Australian 
port,  payment  to  be  "  by  London  banker's 
acceptance  of  seller's  drafts  at  90  days' 
siglit  imder  confirmed  credit  with  docu- 
ments attached  as  usual  which  are  to  be 
given  up  on  acceptance.  Seller  to  give 
policies  and/or  certificates  of  insurance 
for  2  per  cent,  over  invoice  value."  For 
the  purpo.se  of  carrying  out  the  provision 
as  to  payment,  the  appellant  by  letter 
requested  the  respondent  bank  to  issue  to 
him  a  credit  authorising  the  seller  to  draw 
on  London  at  90  days"  sight  for  the  value 
of  the  wheat.  The  letter  continued  : — "  In- 
surance to  be  effected  by  shippers.  Drafts 
to  be  accompanied  by  bills  of  lading,  policy 
of  insurance,  merchant's  certificate  of  weight 
and  quality.  Separate  documents  for  each 
100  tons  of  wheat  and  the  certificate  of 
your  agents  at  Buenos  Ayres  that  the  con- 
ditions of  the  credit  have  been  complied 
with."  The  defendant  then  undertook  that, 
in  consideration  of  the  bank  issuing  such 
credit  he  would  provide  funds  by  pur- 
chasing the  bank's  drafts  on  London  at  the 
exchange  of  the  day  to  retire  all  bills  drawn 
under  the  credit  in  time  to  meet  the  bills 
before  maturity.  On  the  same  day,  respon- 
dents, at  appellant's  instance,  sent  to 
their  London  house  a  cable  message  sum- 
marising the  request.  A  credit  was  subse- 
quently opened  by  the  bank  in  London, 
under  which  the  seller  drew  certain  drafts  on 
the  bank  in  London,  and  negotiated  them 
in  Buenos  Ayres.  The  drafts  were  subse- 
quently accepted  by  the  bank  in  London,  but 
there  was  not  then  attached  to  them  poli- 
cies of  insurance,  and  the  policies  were  not 
delivered  to  the  bank  until  a  fortnight  after- 
wards. Prior  to  his  requesting  the  liank  to 
issue  the  credit,  the  appellant  had  sold  the 
wheat  by  a  contract,  by  which  he  bound 
himself  to  deliver  with  the  wheat  separate 
policies  of  insurance  for  each  100  tons,  and 
this  fact  was  communicated  to  the  bank  in 
London  before  the  issue  of  the  credit.  It 
appeared  that,  imder  these  circumstances, 
tlie  separate  policies  could  only  be  issued  in 
London,  and  would  not  be  issvied  until  after 
tlie  arrival  of  the  bills  of  lading.  When 
the  wheat  arrived  in  Melbourne  the  appel- 
lant refu.sed  to  accept  delivery  of  the  wheat. 
In  an  action  by  the  bank  against  the  appel- 
lant to  enforce  hLs  liability  in  respect  of 
the  drafts  :  Held,  on  the  construction  of 
the   documents    and   the   facts    (Isaacs,    J., 
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dissenting)  that  it  was  not  a  condition 
precedent  to  the  contract  between  the  bank 
and  the  appellant  that  the  draft.-!  should  at 
the  time  of  presentment  for  acceptance  be 
accompanied  by  policies  of  insurance,  and 
that,  if  it  was  the  appellant  had  rendered 
its  performance  impossible,  and  so  had 
excused  the  bank  from  performance  of  it. 
Held  also,  per  totam  curiam,  on  the  evidence, 
that,  if  the  bank,  by  accepting  the  drafts 
unaccompanied  by  policies  of  insurance, 
had  failed  to  perform  a  condition  pre- 
cedent of  the  contract,  the  defendant  by  his 
conduct  after  the  arrival  of  the  wheat  in 
Australia  had  elected  to  take  advantage  of 
the  acceptance  of  the  drafts,  and  was  there- 
fore liable  to  provide  for  them.  Friedlander 
V.  Bank  of  Australasia,  8  C.L.R.  85. 


BANKRUPTCY. 


.See  Insolvency. 


BARRISTERS  AND  SOLICITORS. 

See  Managing  Clerks  and  Solicitor. 


BEER. 


Making  beer  without  a  license — Liquor 
below  dutiable  standard  when  brewed — 
Subsequent  increase  in  alcoholic  strength  — 
Not  part  of  process  of  making — Beer  Excise 
Act  1901  (No.  7  of  1901),  ss.  4,  8— Excise 
Tariff  1902  (No.  11  of  1902)  Schedule.]— The 
appellant,  not  having  a  brewer's  license, 
brewed  a  liquor  containing  a  lower  percentage 
of  proof  spirit  than  the  standard  fixed  for  ex- 
cisable beer  by  the  Excise  Tariff  1902,  and 
the  liquor  having  been  bottled  and  stored  on  • 
the  appellant's  premises,  the  contents  of  some 
bottles  were  subsequently  found,  on  analysis 
by  the  Customs  avithorities,  to  have  increased 
in  alcoholic  strength  to  a  point  above  the 
standard.  The  increase  could  only  be  ac- 
counted for  as  the  result  of  a  secondary 
fermentation  in  the  bottles,  which  was  no 
part  of  the  process  of  brewing,  and  which 
every  reasonable  precaution  had  been  taken 
to  prevent.  Held,  that  the  maker  was  not 
guilty  of  the  offence  of  making  beer  without 


a  license,  within  the  meaning  of  s.  8  of  the^ 
Beer  Excise  Act  1901.  Wilcox  v.  Donohoe, 
3  C.L.R.  83. 


BETTING. 

See  Gaming  and  Wagering  and  Ckiminal. 
Law. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

Liability  of  bank  for  conversion — Receipt 
of  payment  of  cheque  without  negligence — 
Bills  of  Exchange  Act  1909  (No.  27)  s.  88— 
Instruments  Act  1890  (Vict.)  (No.  1103)  s. 
83.J — Certain  cheques  were  drawn  by  the 
plaintiffs,  who  were  shipping  and  Customs 
agents,  on  their  bank  for  the  purpose  only  of 
paying  Customs  duties  upon  goods  of  their 
customers.  All  the  cheques  were  crossed 
and  marked  "  not  negotiable."  Of  twenty- 
two  of  the  cheques  some  were  payable  to  a 
number  or  bearer,  and  marked  "  Duty  "  or 
"Duties"  and  others  were  payable  to 
"  Duties  "  or  bearer.  The  other  thirty -six 
cheques  were  payable  in  one  or  other  of 
the  following  manners  : — to  "  H.M.  Customs" 
or  bearer  ;  to  "  Duty  "  or  bearer,  and  speci- 
ally marked  "  for  Duty  only  "  ;  to  a  niunber 
or  bearer  and  specially  marked  "  H.M. 
Customs  Duty  "  ;  to  "  H.M.  Customs  Duty  " 
or  bearer  ;  to  "  H.M.  Customs  "  or  bearer, 
and  specially  marked  "  H.M.  Customs  Duty." 
All  of  the  cheques  were  fraudulently  converted 
by  a  clerk  of  the  plaintiffs  and  paid  by  him 
into  his  own  private  current  account  in  the 
State  Savings  Bank  of  Victoria,  which,  with- 
out making  any  inquiry,  collected  payment 
thereof  for  him  and  credited  the  proceeds 
to  his  account.  In  an  action  by  the  plain- 
tiffs against  the  Commissioners  of  the  Bank 
for  conversion  of  the  cheques.  Held,  by  the 
whole  Court,  that  as  to  the  thirtj'-six  cheques 
the  Commissioners  of  the  Bank  had  not  re- 
ceived payment  without  negligence,  and  were 
therefore  not  entitled  to  the  protection  of  s. 
83  of  the  Instruments  Act  1890  or  s.  88  of  the 
Bills  of  Exchange  Act  1909  ;  but,  by  Gavan 
Duffy,  Powers  and  Rich,  J  J.  (Griffith,  C.J. 
and  Isaacs,  J.,  dissenting),  that  as  to  the 
twenty-two  cheques  they  had  not  been 
negligent  and  were  therefore  entitled  to  that- 
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protection.  Commiaaioncrs  of  the  State 
Savings  Bank  of  Victoria  v.  Permewan 
Wright  d-  Co..  Ltl..  10  C.L.K.  4.37. 

Acceptance  of  bill  Signature  of  officer  of 
bank  Acceptance  on  behalf  of  company  — 
Evidence  of  promise  to  pay  Communication 
to  payee— Bills  of  Exchange  Act  1887  i  N.S.W.) 
(51  Vict.  No.  2).  s.  17  Bills  of  Exchange  Act 
1909  (No.  27  of  1909),  ss.  17,  22- Companies 
Act  1899  (N.S.W. ),  (No.  40),  s.  244.]— /7<W, 
that  neither  tiie  signature  of  tlie  bank's 
officer  on  the  draft,  nor  the  Ijank'.s  name  im- 
pressed on  the  face  of  the  draft,  constituted 
an  acceptance  by  the  bank,  so  a-s  to  comply 
with  the  statutory  requirements  of  s.  17  of  the 
Bills  of  Exchange  Act  1887,  and  s.  244  of  the 
Companies  Act  1899.  Per  Griffith,  C.J.,  and 
O'Connor,  J. — The  evidence  of  acceptance 
would  have  been  sufficient  at  common  law. 
Per  Isaacs,  J. — (1)  There  was  no  evidence  of 
acceptance  at  common  law ;  (2)  Under  s. 
244  of  the  Companies  Act  the  intention  to 
make  the  signature  that  of  the  company 
must  be  found  upon  the  face  of  the  document. 
Smith  V.  Commercial  Banking  Co.  of  Sydney, 
L<^.,  11  C.L.R.  067. 

Security  for  money  won  by  gaming — Con- 
sideration Holder  without  notice  and  for 
value— 9  Anne  c.  14 — Games  and  Wagers  Act 
1850  (N.S.W.)  14  Vict.  No.  9),  s.  17.}— The  Act 
0  Anne  c.  14  was  wholly  repealed  by  the  Act 
14  Vict.  Xo.  9,  s.  17.  A  promissory  note, 
therefore,  though  given  as  security  for  money 
won  by  gaming,  is  not  void,  but  is  enforce- 
able against  the  maker  by  a  holder  in  good 
faith  for  value  without  notice.  So  held  by 
Griffith,  C.J.,  Barton,  J.,  and  O'Connor,  J. 
[Isaacfi,  J.,  dissenting).  Edwards  v.  Hir.ich- 
man,  21  X.S.W.L.R.  116,  overruled.  The 
decision  in  Woolf  x.  Towns,  I  S.C.R.  N.S.  242, 
on  this  point  approved  of.  Fish  v.  Stanton, 
12C.L.R.  39. 


made  and  indorsed  in  the  same  way,  to  B., 
who  refused  to  take  it  unless  C.  herself  first 
indorsed  it.  C.  accordinglj'  signed  her  name 
on  tiie  back  of  tlie  note  with  the  intention 
of  indorsing  it,  and  of  being  liable  as  an  in- 
dorser  to  B.,  and  then  B.  took  it.  B.  sub- 
sequently placed  his  indorsements  on  the  note 
in  the  order  in  which  they  appeared.  In  an 
action  by  B.  against  C.  upon  the  note  :  Held, 
that  the  indorsements  were  in  the  order  in 
which  they  were  intended  by  C.  to  appear, 
and  that  C.  was  estopped  from  denying  either 
that  she  was  an  indorser,  or  that  B.  was  a 
holder  in  due  course.  Held,  therefore,  that 
C.  was  liable  to  B.  either  as  an  indorser  or 
under  s.  57  of  the  Instruments  Act  1890,  wliich 
provides  that  "  Where  a  person  signs  a  bill 
otherwise  than  as  drawer  or  acceptor  he 
thereby  inctirs  the  liabilities  of  an  indorser 
to  a  holder  in  due  cotirse."  Semble,  per 
Griffith,  C.J.,  the  promissory  note  was  "  a 
bill  wanting  in  a  material  particular,"  which 
the  persons  in  possession  of  it  were  entitled 
to  fill  up  under  s.  21  of  the  Instruments  Act 
1890.  Steele  v.  M'Kinlay,  5  App.  Cas.  754, 
cUscussed.     Ferrier  v.  Stewart,  15  C.L.R.  32. 


BILLS  OF  LADING. 

Delivery  of  goods — Duty  of  Shipowner — 
Liability — Sea  Carriage  of  Goods  Act  1904  (No. 
14  of  1904)  ss.  5,  8.]— >■■'<  .Shipping.  Aust. 
U.S.X.  Co.,  Ltd.  V.  Hiskens,  IS  C.L.R.  646. 


BILLS  OF  SALE. 

I.  Registr.\tiox — 

(a)  Assignment         .  .  .  .  60 

(6)  Assurance  of  Personal  Chattels.  61 

II.  Validity.  62 

III.  Goods  in  Hands  of  Mortgagee.  63 


Liability  of  indorser— Order  in  time  of  in- 
dorsements Indorsement  by  payee — Holder 
in  due  course  -Estoppel  Instruments  Act 
1890  (Vict.)  (No.  1103).  ss.  21.38.  55,  56,  57, 
90.] -.V  ])i()nii.ssory  note  inudt-  Ijy  .V.  in 
favour  of  B.  bore  the  indorsements  "  B. 
without  recourse,"  "  C."  "  B,"  above  one 
another,  and  in  that  order.  It  appeared  that 
C.  took  the  note,  which  had  been  already 
signed  by  A.,  and  was  intended  to  be  used  by 
way  of  renewal  of  a  previous  promissory  note 


I.  REGISTRATION. 

(a)    AsSIGNMKNT. 

Assignment  of  chattels — Maker  in  insolvent 
circumstances  —  Subsequent  insolvency  — 
Want  of  consideration  —Bills  of  Sale  Act  1891 
(Qd.).  1 55  Vict.  No.  23),  s.  4— Insolvency  Act 
1874  ( Qd.).  (38  Vict.  No.  5,  ss.  107, 108, 109.]— 
By  tiie  law  of  Queensland  a  bill  of  sale  has  no 
effect  as  an  assignment  of  chattels  until 
registration.     By    the    Insolvency    Act    1874 
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(Qd.),  s.  105,  an  assignment  made  by  a  debtor 
in  insolvent  circiimstances  in  favom-  of  a 
creditor,  not  being  for  a  reasonable  and 
sufficient  consideration  given  at  the  time,  is 
voidable  as  against  creditors  if  insolvency 
follows  within  six  months.  A  bill  of  sale  was 
executed  on  30th  May  for  a  then  present  ad- 
vance of  money,  but  was  not  registered  until 
18th  August,  at  which  date  the  maker  was 
alleged  to  have  been  in  insolvent  circum- 
stances. He  was  adjudicated  insolvent  with- 
in six  months.  Held,  that  as  against  the 
trustee  in  the  insolvency,  the  bill  of  sale  was 
liable  to  be  avoided  as  not  ha^^ng  been  made 
for  a  reasonable  or  sufficient  consideration 
given  at  the  time  of  execution.  Decisions 
of  Real,  J.,  and  the  Full  Court  of  Queensland  : 
Ex  parte  Dixon  ;  In  re  Todd  (1904)  Qd.  St.  R. 
128,  reversed.      Dixon  v.  Todd,  1  C.L.R.  320. 

After-acquired  property — Validity  as  against 
assignee  in  bankruptcy  of  grantor — Bills  of 
Sale  Act  1898  (N.S.W.)  (No.  10  of  1898),  ss. 
3,  5 — Bankruptcy  Acts  Amendment  Act  1896 
(N.S.W.)  (60  Vict.  No.  29),  s.  31.]— Sect.  3  of 
the  Bills  of  Sale  Act  1898  (X.S.W.)  pro%-ides 
that  "  '  Bill  of  sale  '  shall  include  bills  of  sale, 
assignment,  transfers,  declarations  of  trusts 
mthout  transfer,  and  other  assurances  of 
personal  chattels,  and  also  powers  of  attorney, 
authorities,  or  licenses  to  take  possession  of 
personal  chattels  as  sectirity  for  any  debt ..." 
Sect.  5  of  the  same  Act  contains  a  provision 
that  '■  Xo  bill  of  sale  shall  have  any  validity 
as  against  the  official  assignee  or  trustee  of  a 
bankrupt  estate,  \mless  it  is  duly  registered 
in  accordance  with,  and  within  the  time  pre- 
scribed by  this  Act  or  any  Act  amending  the 
same."  Held,  that  an  instrument  which 
pm-ports  to  assign  goods  acquired  after  the 
execution  thereof  does  not  require  registra- 
tion in  order  to  give  it  validity  as  against  the 
official  assignee  in  bankruptcy  of  the  grantor. 
Malick  v.  Lloyd,  16  C.L.R.  483. 

(b)    ASSHRANCES    OF    PERSONAL    CHATTELS. 

Sale  of  goods — Receipt  for  purchase  money 
— Question  to  be  left  to  the  jury — Registration 
—  Bills  of  Sale  Act  1898  (N.S.W.),  (No.  10 
of  1898),  s.  3.]^  At  the  trial  of  an  inter- 
pleader issue  involving  the  question  of  the 
ownership  of  certain  horses,  the  plaintiff  gave 
e\adence  of  ha\ang  bought  the  horses  from 
the  execution  debtor,  and  put  in  e\'idence  a 
document  purporting  to  be  a  receipt  for  the 
purchase  money.     The  Judge  nonsuited  the 


plaintiff  on  the  ground  that  the  document 
was  an  assurance  of  personal  chattels  re- 
quiring to  be  registered  under  s.  3  of  the 
Bills  of  Sale  Act  1898  (N.S.W.),  and  not 
being  registered,  was  void  as  against  the 
sheriff.  The  Supreme  Court  having  set 
aside  the  nonsuit  on  the  ground  that  the 
document  was  in  form  a  receipt  for  the  pur- 
chase money,  and  that  as  there  was  e\'idence 
of  a  sale  completed  independently  of  it,  it 
should  have  been  left  to  the  jury  to  say 
whether  such  an  independent  transaction 
had  in  fact  taken,  place  or  not ;  the  High 
Court  refused  to  grant  special  leave  to  ap- 
peal from  that  decision  on  the  ground  that 
it  was  plainly  right.  Special  leave  to  appeal 
from  the  decision  of  the  Supreme  Court  of 
New  South  V^^ ales.  Madden  y.  Tracey,  (1908) 
8  S.R.  (N.S.W.)  304,  refused.  Tracey  v. 
Madden,  7  C.L.R.  143. 

II.  VALIDITY. 
Consideration — Notice  of  intention  to  file — 
"  Past  debt  " — Statement  of  consideration  in 
notice — Instruments  Act  1890  (Vict.),  (No. 
1103),  ss.  113, 134, 135,  Fifth  Schedule.]— Sect. 
134  of  the  Instruments  Act  1890  (Vict.)  pro- 
vides that  no  bill  of  sale  shall  be  operative 
or  have  any  validity  at  law  or  in  equity  until 
it  is  filed  in  a  certain  manner,  and  that  no  bill 
of  sale  shall  be  filed  imless  notice  of  intention 
to  file  the  same  be  lodged  at  the  office  of  the 
Registrar- General  fom'teen  days  before  the 
filing  thereof.  Sect.  135  provides  that  every 
such  notice  shall  be  in  the  form  in  the  Fifth 
Schedule.  In  the  form  there  given  is  a 
column  headed  "  consideration  "  with  three 
sub-headings,  "  past  debt,"  "present  ad- 
vance," "  future  advance."  Held  that,  if 
the  consideration  is  sufficiently  accurately 
stated  in  the  notice  either  as  to  its  legal  effect 
or  as  to  its  mercantile  and  biisiness  effect,  and 
substantially  falls  under  the  sub-heading 
under  which  it  is  placed,  the  notice  is  in  that 
respect  good.  Held  also  that  the  considera- 
tion stated  in  the  notice  must  be  substantially 
the  same  as  that  stated  in  the  bill  of  sale 
itself.  A.  in  1908  gave  to  B.  a  bill  of  sale  over 
certain  chattels  and  a  mortgage  of  his  in- 
terest under  a  will  to  secure  an  advance  of 
£800  then  made  to  him  by  B.  with  interest 
thereon,  the  principal  money  being  made 
repayable  imder  each  instrument  on  a  certain 
date  in  1911.  The  bill  of  sale  contained  a 
provision  that  in  case  any  caveat  should  be 
lodged  against  the  filing  thereof,  it  should 
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be  lawful  lor  H.  to  sell  the  chattels,  and  that 
whenever  a  right  should  arise  iintler  the  bill 
of  sale  to  sell  the  chattels  the  whole  of  the 
principal  and  other  moneys  secured  and  for 
the  time  being  due  and  payable  under  the  bill 
of  sale  should  immediately  become  '"  due, 
payable  and  recoverable."'  Caveats  were 
lodged  against  the  filing  of  this  bill  of  sale  and 
it  was  not  filed  and  became  void.  Three 
months  afterwards  A.  gave  B.  a  second  bill 
of  sale  which  recited  that  A.  was  indebted  to 
B.  in  the  sum  of  £800  and  that  "  the  same  is 
now  due  and  owing,"  and  that  A.  had  re- 
quested B.  not  to  press  for  the  immediate 
repaj'ment  thereof,  which  request  B.  had 
agreed  to  grant  upon  A.  giving  the  bill  of 
sale.  The  consideration  was  stated  as  being 
"  the  sum  of  £800  now  due  and  owing  "  by  A. 
to  B.,  and  the  time  for  repayment  of  the 
principal  was  the  same  date  in  1911  as  imder 
the  first  bill  of  sale  and  the  mortgage.  In  the 
notice  of  intention  to  file  the  second  bill  of 
sale  the  consideration  was  stated  vmder  the 
sub-heading  "  past  debt  "  as  being  "  the  sima 
of  £800  now  due  and  owing  by  A.  to  B.,  and 
in  consideration  of  B.  agreeing  not  to  press 
for  the  immediate  payment  thereof."  The 
second  bill  of  sale  was  subsequently  filed. 
Held,  that  the  consideration  was  sufificienth' 
stated  in  the  notice  and  in  the  second  bill  of 
sale,  and  that  the  second  bill  of  sale  was  valid. 
O'Connor  v.  Quinn.  12  C.L.R.  239. 

Deed  of  gift  of  chattels  personal — No  de- 
livery of  possession.] — See  Gift.  Anning 
V.  Anning,  4   C.L.R.  1049. 

III.  GOODS  IN  HANDS  OF 
MOKTGAOEK. 

Detinue— Property  passing  under  bill  of  sale 
— Realization  of  security  Goods  remaining 
in  hands  of  mortgagee  after  satisfaction  of 
mortgage  debt—  Provision  that  security  should 
remain  in  force  until  memorandum  of  safis- 
faction  signed —  Waiver  —  Legal  title  to 
goods —Equitable  replication  Departure.] — 
The  defendants  having  seized  the  ])iaintifT"8 
goods  under  a  bill  of  sale,  after  the 
sale  of  sufficient  goods  to  satisfy  the 
mortgage  debt  and  leave  a  surplus,  an 
employee  of  the  defendants  informed  the 
plaintiff  that  he  could  obtain  the  rest  of  the 
goods  by  sending  for  them.  The  defendants 
having  refused  to  deliver  the  goods,  the  plain- 
tiff sued  them  in  detinue.     The  defendants 


pleaded  that  the  property  in  the  goods  passed 
to  them  under  the  bill  of  sale,  and  that  it  was 
a  condition  of  the  bill  of  sale  that  the  security 
should  remain  in  full  force  until  a  memoran- 
dum of  satisfaction  was  signed  bj'  the  defend- 
ants or  their  manager.  The  plaintiff  replied 
on  equitable  groimds  that  after  payment  of 
the  debt  in  full  it  w^as  agreed  by  the  plaintiff 
and  defendants  that  the  bill  of  sale  should  be 
deemed  to  be  discharged  and  satisfied,  and 
that  the  plaintiff  should  be  freed  from  the 
necessity  of  obtaining  a  formal  discharge  of 
the  security.  Held,  that  the  replication,  re- 
garded as  an  equitable  replication,  would  be  a 
departure  in  pleading  as  setting  up  an 
equitable  title  to  the  goods  in  the  plaintiff, 
but  that  it  was  good  as  a  pleading  in  con- 
fession and  avoidance,  showing  that  by 
matter  subsequent  to  the  deed  the  legal  title 
to  the  goods  had  reverted  to  the  plaintiff. 
Turner  v.  N.S.W.  Monte  de  Piete  Deposit 
and  Investment  Co.  Ltd.,  10  C.L.R.  539. 


BOND,  ADMIN ISTRTAION. 

Rights    and    liabilities    of    sureties.] — See- 
Administration.     Holden  v.  Black,  2  C.L.R. 


Sureties — Deed  of  indemnity  by  beneficiaries 
— Public  policy.]  —  See  Adiiinistr.\tion. 
Blake  v.  Bayne,  6  C.L.R.  179. 


BONUS. 

Bonus  paid  by  company — Income  tax.] — 

See   Income  T.\x.     Connni.f.sio)icr  of  Income 
Tax  (Qd.)  V.  Brisbane  Gas  Co.,  5  C.L.R.  96. 


BOOK  DEBT. 

Assignment  —  Future  debt  —  Money  to 
become  payable  by  agent  to  principal  on  sale 
of  goods  —  "  On  account  of  or  in  connection 
with  .  .  .  business  "  —  Book  Debts  Act 
1896  (Vict.)  (No.  1424),  ss.  2,  3.]  —  Money 
which  will  become  payable  by  an  agent 
to  his  principal,  a  trader,  as  purchase  money 
on  the  sale  of  goods  of  the  principal  con- 
signed to  the  agent  for  sale,  constitutes 
a  debt  to  become  due  by  the  agent  to  the 
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but  not  a  debt  on  account  of  or  in 
connection  with  the  business  of  the  principal 
witiiin  the  meaning  of  the  Book  Debts  Act 
1896  (Vict.),  and  is  therefore  not  a  "book 
debt  "  within  the  meaning  of  the  Act.  A 
wool-grower  consigned  wool  to  a  firm  of 
wool -brokers  to  be  sold.  Before  the  wool 
was  sold  the  wool -grower  bought  sheep  from 
A.,  and  in  pajTnent  for  them  gave  A.  a 
written  order  directing  the  firm  to  pay  to  A. 
a  certain  sum  when  his  wool  should  be  sold 
and  to  deduct  that  smu  from  the  proceeds 
of  the  sale  of  the  wool.  The  wool  having  been 
sold,  the  wool-grower  became  insolvent,  and 
subsequently  the  firm  paid  away  the  sum  as 
directed  by  the  order.  In  an  action  by  the 
trustee  of  the  wool-grower  against  A.  to 
recover  the  money  so  paid — Held,  that  the 
order  given  by  the  wool-grower  to  A,  was  an 
assignment  to  A.  to  the  extent  therein  men- 
tioned of  the  debt,  which  was  not  invalidated 
by  its  non-registration  under  the  Book  Debts 
Act  1896,  and,  therefore,  that  the  triistee 
was  not  entitled  to  recover.  Shackell  v.  Howe, 
Thornton  &  Palmer,  (1908)  V.L.R.  698;  30 
A.L.T.  104,  affirmed,  but  on  different  groimds. 
Sluickell  v.  Howe,  Thornton  cfc  Palmer,  8 
C.L.R.  170. 

Equitable  assignment  of  future  fund — 
Registration.] — See  Insolvency.  Muntz  v. 
:-mail,  8  C.L.R.  262. 


intention  that  a.s  so  marked  out  it  should 
be  finally  fixed  as  tlie  statutable  boundary 
between  the  two  colonic.';,  was  in  point  of  law 
the  statutable  boundary,  and  is  now  the 
statutable  boundary  between  the  States  of 
South  Austraha  and  Victoria.  The  State  of 
South  Australia  v.  The  State  of  Victoria, 
18  C.L.R.  115,  P.C.  1914,  A.C  283. 


BREACH  OF  TRUST. 

See  Trustee  . 

BREWER'S  LICENSE  FEES. 

"Excise  duties  " — Police  power  of  State.] 

— See  Constitutional  Law.     Peter swald  v. 
Bartley,  1  C.L.R.  497. 

BRITISH  NEW  GUINEA. 

Liability  of  Commonwealth  for  tortious 
acts  of  officials.]  —  See  Commonavealth. 
Strachan  v.  The  Commonwealth,  4  C.L.R.  455. 


BOUNDARY  BETWEEN  STATES. 

Boundary  fixed  by  Statute— Degree  of  longi- 
tude—Authority of  Executives  to  mark 
boundary  on  ground — Effect  of  marking — 
4  &  5  Will.  IV.  c.  95.]— The  Letters  Patent 
of  19th  Febniary  1836,  issued  under  the 
authority  of  4  &  5  Will.  IV.  c.  95  must 
be  taken  to  have  contemplated  that  the 
boundary  between  the  colonies  of  New  South 
Wales  and  South  Australia,  namely,  the  141st 
degree  of  east  longitude  should  be  ascertained 
and  represented  on  the  surface  of  the  earth 
so  as  to  form  a  boundary  line  between  the 
two  colonies,  and  to  have  imphedly  given  to 
the  Executive  of  the  two  colonies  power  to 
do  such  acts  as  were  necessary  for  perman- 
ently fixing  such  boundary.  Held,  therefore 
that  the  line  marked  out  partlj'  in  1847  and 
partly  in  1850  under  the  authority  of  the 
Executives  of  the  two  colonies  and  with  the 
C.L.R.D.         3 


BUILDING. 

Building  in  ruinous  state— Powers  of  muni- 
cipal council— Sydney  Corporation  Act  1902 

(N.S.W.)  s.  84.] — See  Local  Government. 
Municipal  Council  of  Sydney  v.  Hartia. 
14  C.L.R.  1. 

By-law  —  Validity  —  Municipalities  Act 
1906  (W.A.) — Roofs — Inflammable  material.] 

— There  is  nothing  in  Part  XV.  of  t)ie  Muni- 
cipalities Act  1 906  to  give  the  Council  power  to 
regvilate  the  material  or  structure  of  roofs, 
except  as  to  covering.  Plunkett  v.  Smith, 
14  C.L.R.  76. 

Regulation  —  "Floors,"  meaning  of  — 
"  Well-holes  and  similar  openings  "  — 
Scaffolding  and  Lifts  Act  1912  (N.S.W.)  (No. 
38  of  1912),  s.  8,  Second  Schedule,  regulation 
20.] — Regulation  20  of  tlie  Regulations  con- 
tained in  the  Second  Schedule  to  the  Scaffold- 
ing and  Lifts  Act  1912  requires  "All  well- 
holes   and  similar  openings   in  floors   to  be 
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effectively  guarded."  Held,  that  the  word 
"  floors  "  means  parts  of  buildings  intended 
to  be  walked  upon  and  in  a  stage  of  con- 
struction when  an  ordinary  person  would 
think  that  he  might  walk  about  on  them  safely 
without  finding  a  trap.  Rice  v.  Henley,  19 
C.L.R.  19. 


BUILDING  CONTRACT. 

Extension  of  time  for  completion —Deter- 
mination of  contract  by  employer — Arbi- 
tration.] —  See  Akbitkatiun.  Barton  v. 
Bairnsdale  Shire,  7  C.L.R.  76. 


BUILDING  SOCIETY. 

Appointment  of  new  trustees  —  Removal 
of  trustee  —  Vesting  of  property  of  society 
in  succedlng  trustee  —  Action  of  ejectment 
by  trustees  against  mortgagor  in  default  — 
Dispute  between  society  and  members  — 
Jurisdiction  of  Supreme  Court  —  Building 
and  CD-operative  Societies  Act  (N.S.W.)  (No. 
17  of  1901),  ss.  20,  24,  58,  59.]  —[Sect.  59  of 
the  Building  and  Co- Operative  Societies  Act 
1902  provides  that  in  all  societies  estab- 
lished vmder  the  Act  all  applications  for 
the  removal  of  trustees  or  for  the  settle- 
ment of  disputes  arising  in  any  society,  the 
rules  of  which  do  not  prescribe  any  other 
mode  of  settling  such  disputes,  or  for  any 
other  relief,  order  of  direction,  shall  be,niade 
in  the  District  Court.  The  trustees  of  a 
building  society  brought  an  action  of  eject- 
ment as  mortgagees  against  the  executrix 
of  a  mortgagor  a  former  member  of  the 
society.  At  the  trial  the  defendant  disputed 
the  accuracy  of  the  mortgagees'  accounts 
but  it  appeared  that  even  according  to  her 
accounts  there  had  been  a  default  in  the 
payments  such  as  would  by  the  terms  of  the 
mortgage  entitle  the  mortgagees  to  enter 
into  possession.  Held,  that  the  Supreme 
Court  had  jurisdiction  to  entertain  the  action 
ina.smuch  as  there  was  no  dispute  between 
the  parties  the  settlement  of  which  was 
necessary  or  material  to  the  plaintifTs'  claim, 
and  no  assertion  of  any  right  to  relief  within 
the  meaning  of  s.  59.  Sect.  20  provides  that 
in  the  case  of  any  vacancy  in  the  office  of 
trustee,  a  new  trustee  shall  be  elected  by  the 
members  of  the  society  and  the  appointment 


verified  in  a  certain  manner  and  forwarded 
to  the  Registrar  appointed  under  the  Act ; 
but  by  s.  13  this  provision  is  only  to  apply 
in  cases  wliere  the  society  has  not  by  its  rules 
made  other  provision  for  such  a  case,  incon- 
sistent with  the  application  of  s.  20  to  the 
society.  A  society,  in  the  exercise  of  the 
powers  conferred  upon  such  societies  by 
Statute  provided  by  its  rules  that,  on  the 
death  or  retirement  of  a  trustee,  a  new  trus- 
tee should  be  elected  in  his  place  in  a  manner 
which  differed  materially  from  the  manner 
prescribed  by  s.  20,  and  that  the  appoint- 
ment should  be  duly  certified  and  forwarded 
to  the  proper  officer.  One  of  the  trustees 
of  the  society  having  retired,  a  new  trustee 
was  elected  in  his  place  in  the  manner  pre- 
scribed by  the  rules,  but  without  the  for- 
malities prescribed  by  s.  20.  Held,  that  the 
appointment  was  valid,  and  that,  as  the  Act 
did  not  apply  and  the  rules  did  not  require 
that  the  appointment  should  be  certified  by 
any  person  in  particular,  it  was  sufficient 
that  its  authenticity  was  guaranteed  by  the 
signatures  of  the  Board  which  elected  the 
trustee  and  of  the  secretary  of  the  society, 
and  the  appointment  forwarded  to  the 
Registrar,  in  accordance  with  the  rules. 
Sect.  24  provides  (1)  that  the  real  and  per- 
sonal estate  of  a  society  "  shall  be  vested  " 
in  the  trustees  for  the  time  being,  and  that 
of  any  branch  of  a  society  in  the  trustees  of 
that  branch,  and  shall  be  under  their  con- 
trol ;  (2)  that  "  upon  the  death  or  removal 
of  any  such  trustee  "  the  property  shall  vest 
in  the  succeeding  trustee  for  the  same  estate 
and  interest  and  subject  to  the  same  trusts 
"  without  anj^  conveyance  or  assignment 
whatsoever";  and  (3)  that  in  all  actions, 
suits  and  other  proceedings  the  property 
shall  be  stated  to  be  the  property  of  the 
trustees  as  trustees  of  the  society.  Held, 
per  Grifjith,  C.J.,  and  Isaacs,  J.  (Higgins,  J., 
dissenting),  that  the  word  "  removal  "  was 
not  to  be  restricted  to  compulsory  removal 
by  the  Court  or  the  society,  and  that  the 
acceptance  of  the  resignation  of  a  trustee  by 
the  Board  and  the  due  appointment  of  a  new 
trustee  in  his  place  was  a  removal  within  the 
meaning  of  the  section,  and  therefore  that 
upon  the  appointment  of  the  new  trustee 
the  property  of  the  society  real  and  personal 
vested  forthwith  in  the  new  and  continuing 
trustee  without  any  conveyance  or  assign- 
ment by  the  retiring  trustee.  Per  Higgins, 
J. — The  real  property  did  not  vest  without 
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convej'ance.  Sub-s.  (1)  is  merely  a  general 
direction  as  to  the  persons  in  whom  the 
property  of  the  society  shall  be  vested,  and 
does  not  operate  to  make  it  vest  in  them 
without  appropriate  conveyances  where 
conveyances  are  required  by  the  ordinary 
law,  whereas  subs.  (2)  makes  specific  pro- 
%asion  for  vesting  without  conve'yance  in  the 
case  of  death  or  removal,  owing  possibly  to 
the  impossibility  or  difficulty  of  obtaining 
a  conveyance  in  such  cases.  Removal  im- 
plies the  exercise  of  compulsory  power  by 
some  external  authority,  whether  in  the 
society  or  the  Coxirts,  and  does  not  include 
resignation  or  retirement.  Hey  don  v. 
Lillis,  (1906)  6  S.R.  (N.S.W.)  677,  re- 
versed.    Eeydon  v.  Lillis,  4  C.L.R.  1223. 

Ballot  for  loans  to  members — Cash  in  lieu 
•of  loan — Lottery.] — The  director  and  the 
legal  manager  of  a  societj'  registered  under 
the  Building  Societies  Act  of  1886  (Qd.)  were 
convicted  of  unlawfully  conducting  a  lottery 
contrary  to  the  Supression  of  Gambling  Act 
of  1895  (Qd.).  By  the  rules  of  the  society  the 
right  to  loans  was  to  be  balloted  for  by  the 
members,  and  on  the  application  of  any  mem- 
ber winning  a  right  to  a  loan  and  being  unable 
tio  dispose  of  the  same  on  satisfactory  terms, 
such  right  was  to  be  purchased  by  the  societj^ 
for  a  specific  sum  in  cash.  Held,  that  on 
the  evidence  they  had  been  rightly  con- 
victed.     O'Sullivan  v.  Collins,  15  C.L.R.  692. 


BURDEN  OF  PROOF. 

Malicious  prosecution  —  Absence  of  reason- 
able and  probable  cause  —  Evidence  of  plain- 
tiff not  inconsistent  with  reasonable  belief 
in  his  guilt  —  Non-suit.]  —  .S'ee  M,\xicrous 
Prosecution.  Crowley  v.  Glissan  (Xo.  2), 
2  C.L.R.   744. 

Taxing  Act  —  Construction  —  Exception 
of  named  goods  —  Extension  of  meaning 
of  name.]  —  See  Evidence.  Cuming  Smith 
<i'  Go.  V.  Melbourne  Harbour  Trust  Commis- 
.sioners,  2  C.L.R.  735. 


BY-LAW, 

I.  Validity. 
II.  Interpretation. 

See  also  Local  Government. 


I.  VALIDITY. 
Municipalities  Act  1908  (W.A.)  ss.  179,  304, 
308,  335.] — See  Local  Govern;ment.     Plun- 
ket  V.  Smith,  14  C.L.R.  76. 

Bylaw — Validity — Traction  engine  —  Local 
Government  Act  1903  (Vict.),  ss.  197  (23), 
(29),  (34),  495,  594.]— -See  Local  Go\ti:rn- 
jient.  Tingamah  Shire  v.  Merrett,  15  C.L;R. 
407. 

Bylaw — Power  to  make  as  to  position  and 
construction  of  privies  etc.,  generally— Health 
Act  1890  (Vict.),  ss.  32,  35.— See  Health. 
Charlton  Shire  v.   Ruse,  14  C.L.R.  220. 

Local  Government  Act  1903  (Vict.)  (No. 
1893)  s.  197— Power  to  regulate  or  control- 
Power  to  prohibit.] — See  Local  Govern- 
ment. The  Co-operative  Brick  Co.  Pty.,  Ltd. 
V.  Mayor,  <&c.,  of  Hawthorn,  9  C.L.R.  301. 

Width  of  tyres — Width  prescribed  with  re- 
spect to  weight  of  load  carried — Ascertaining 
weights  by  measurement — Local  Government 
Act  1906  (Tas.)  s.  205(13)  PI.  6.]— See  Local 
Government.     Page  v.  King,  13  C.L.R.  529. 

Water  pipe  fixed  in  surface  of  street.] — 

See  Xuisance.      Birch  v.  Australian  Mutual 
Provident  Society,  4  C.L.R.  324. 

II.  INTERPRETATION. 
Motor  Car  Act  1909  (Vict.)  ss.  2,  12,  15- 
Melbourne  Corporation  Act  1842  (N.S.W.)  s. 
91 — By-law — Inconsistency  with  Statute — 
Motor  Cycle — Rear  light.] — See  Motor  Car. 
Collis  V.  Ahem,  18  C.L.R.  540. 


CABLEGRAM. 

Negotiations  for  contract  by — Offer  and 
acceptance — Statute  of  Frauds.] — See  Con- 
tract. Howard  Smith  <L'  Co.  v.  Varawa,  5 
C.L.R.  68. 

Transmission  of,  by  company — Power  of 
Government  to  reduce  rates — Rights  of  com- 
pany.]— See  Contract.  Eastern  Extension 
Australasia  and  China  Telegraph  Co.  v.  Com- 
monwealth, 6  C  L.R.  647. 


CAPIAS  AD  SATISFACIENDUM. 

I        Judgment  against  defendant  in  action  for 
j    defamation  —  Defendant  made  bankrupt  on 
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petition  of  plaintiff  —  Election  of  remedy 
against  goods  of  debtor  Joinder  of  other 
causes  of  action  with  one  for  defamation 
—  Consolidation  of  Statutes.] — See  Arrest. 
Ferris    v.    Martin,   2   C.f>.l{.   32.-). 


CAPITALIZATION  OF  PROFITS. 

Of  company— Income  tax.J  ^tc  Incomk 
Tax.  Cornniissioncr  of  Income  Tax  (Qd.) 
V.  Brisbane  Gas  Co.,  5  C.L.R.  96. 


CARRIAGE. 

Contract  of  carriage  Proof  of  conditions 
on  steamer  ticket.]— See  Practice.  Rowe 
V.  Australian  United  Stcafn  Navigation  Co. 
Ltd.,  9  C.L.R.  1. 


CARTERS  AND  CARRIERS. 

Carting  goods  during  prohibited  hours- 
Empties.] — S'ee  Factories.  Pembcrton  v 
Banfield,  15  C.L.K.  323. 


Slaughtering  -  Exemption  —  Statutory 
duty  Requirement  of  giving  notice— Certain 
class  exempt  Construction  Cattle  Slaugh- 
tering and  Diseased  Animals  and  Meat  Act 
(N.S.W.),  (No.  36  of  1902),  ss.  5,  8  Noxious 
Trades  Act  (N.S.W.)  (No.  82  of  1902),  s.  14.]— 
Tlie  proprietor  of  an  establishment  for  the 
extraction  of  tallow  from  the  carcasses  of 
cattle  and  for  the  salting  of  beef  for  exporta- 
tion, duly  licensed  under  Division  II.  of  the 
Cattle  Slaughtering  and  Diseased  Animals  and 
Meat  Act  1902,  is,  by  s.  8  of  that  Act, 
exempt  from  the  necessity  of  giving  to  the 
inspector  the  notice  required  by  s.  5  to  be 
given  by  all  persons  intending  to  slaughter 
cattle  in  any  district  in  -which  an  inspector 
has  been  appointed.  Such  a  proprietor  does 
not  lose  the  exemption  by  reason  of  the  mere 
fact  that  he  aLso  sells  localh'  a  certain  amount 
of  fresh  meat  from  the  cattle  slaughtered 
and  a  portion  of  the  residual  products  of  the 
main  processes  of  the  estahlLsliment.  Caiman 
V.  Tindal,  22  N.S.W. W.X.  170.  reversed. 
Tindal  v.  Caiman,  3  C.L.R.  150. 


CATTLE. 


Dairy  cattle  used  by  bankrupt — Reputed 
ownership  —  Custom.]  —  See  Insolvency. 
Maxwell  v.  Official  Assignee  of  Gillespie,  8 
C.L.R.  553. 

"Illegally  using"  —  Special  verdict  ^ 
Precise  words  of  Statute  not  followed  — 
Offence  substantially  described.] — <S'ec  Crim- 
inal Law.     Lllliccrap  v.  The  King,  2  C.L.R. 

OSl. 

Slaughtering  —  Fees  for  inspection  of 
'•  cattle  "  —  Meaning  of  word  "  cattle  "  — 
Sheep  and  pigs  not  included  Cattle  Slaugh- 
tering and  Diseased  Animals  and  Meat  Act 
1902  (N.S.W.)  (No.  36  of  1902).  s.  15.]— The 
word  "  cattle  "'  in  s.  15  of  tlio  Cattle  Slaugh- 
tering and  Diseased  Animals  and  Meat  Act, 
1902  (N.S.W.)  (No.  30  of  1902),  does  not 
include  sheep  and  pigs.  Ex  parte  Mackay 
(1904)  4  S.R.  (N.S.W.)  272,  reversed.  Dicta, 
of  Innes,  J.,  in  Ex  parte  Hop  Sing,  4  N.S.W. 
W.N.  59,  and  Stephen,  C.J.,  in  Wright  v.  Com- 
misaioner  for  Railways,  12  N.S.W. S.C.R.  5, 
dissented  from.  R.  v.  Charley  Mong,  4 
N.S.W.W.N.  163,  not  followed.  Mackay  v. 
Davies,  1  C.L.R.  483. 


CAVEAT. 

Right    of    municipal    council    to    lodge — 
Bringing  land  under  Real  Property  Act  1900 

(N.S.W.).] — See    Land.     Concord    Municipal 
District  v.   Coles,  3  C.L.R.   9G. 

Right  of  solicitor  to  withdraw — Real  Pro- 
perty Act  1900  N.S.W.)  (No.  25  of  1900),  s. 
72.]  Held,  by  Griifith,  C.J.,  and  Barton,  J. 
I  (Isaacs,  J.,  dissenting)  that  a  solicitor  who  is 
I  authorised  to  lodge  a  caveat  on  behalf  of  a 
client  has  prima  facie  as  regards  the  Regis- 
trar-General, authority  under  s.  72  to  with- 
draw it,  at  least  until  the  caveat  has  been 
noted  on  the  title,  and  aemhle,  also  as  against 
a  person  not  put  upon  enquiry.  Barry  v. 
Heider,    19   C.L.R.    197. 


CERTIFICATE. 

Of  analyst— Sale  of  unadulterated  liquor.] — 
See  Adulteration.  Hughes  v.  Steel,  5 
C.L.R.  755. 

Of  High  Court  Appeal  from  High  Court 
to  Privy  Council  Application  for  certificate 
—    "  Special    reasons."]   —    See   Practice 
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Deakin  v.    Webb  ;  Lyne  v.   Webb,    1    C.L.R. 
585  ;  Flint  v.  Webb,  4  C.L.R.  1178. 

Of  Master — Claim  by  Crown  for  additional 
probate  duty — Meaning  of  "  final  and  con- 
clusive and  subject  to  no  appeal" — "Final 
balance  "  —  Necessity  for  fresh  statement.] — 
jSee  Administration.  Affleck  v.  The  King, 
3  C.L.R.  608. 

CERTIORARI. 

See  also  Public  Service. 

Justices  in  Petty  Sessions— Order  made 
•without  proper  inquiry — Justices  Act  1902 
<N.S.W.)  (No.  27  of  1902),  s.  146— Weights  and 
Measures  Act  (N.S.W.)  (16  Vict.  No.  34),  s. 
7,  Consolidated  No.  19  of  1898. ]~C'ertioran 
will  lie  to  bring  up  an  order  made  by  justices 
in  Petty  Sessions  in  the  exercise  of  their  power 
of  removal.  It  is  not  taken  away  by  s.  146 
of  the  Justices  Act  1902  ;  that  section  does 
not  apply  to  orders  made  by  justices  in  the 
■exercise  of  jurisdiction  independent  of  the 
Act.  The  appellant  was  inspector  of  weights 
and  measures  under  the  Act  16  Vict.  No.  34. 
During  his  term  of  office  a  Royal  Commission 
inquired  into  the  administration  of  his  de- 
partment, and  recommended  its  complete 
Tecrganization.  The  appellant  was  called 
upon  to  show  cause  before  the  justices  in 
Petty  Sessions  why  he  should  not  be  removed 
from  office  in  view  of  certain  charges  made 
against  him  during  the  course  of  the  inquiry 
before  the  Royal  Commission.  He  appeared 
Taefore  the  justices  and  offered  evidence  in 
■defence,  but  the  justices,  acting  upon  in- 
structions from  the  Government  that  the 
appellant  should  be  dismissed,  and  upon  the 
findings  and  recommendation  of  the  Royal 
Commission  which  they  declined  to  review, 
without  making  any  real  inquiry  into  the 
merits,  ordered  the  removal  of  the  apijellant 
from  his  office.  Held,  on  the  evidence,  that 
the  order  of  removal  was  substantially  a  dis- 
missal by  tlie  Government,  not  an  order  made 
by  the  justices  in  the  exercise  of  their  dis- 
cretion, and  that,  as  the  appellant  was  en- 
titled to  a  judicial  consideration  of  the  whole 
matter  by  the  justices,  a  writ  of  certiorari 
should  be  granted  to  bring  up  and  quash  the 
order.     Evans  v.  Donaldson,  9  C.L.R.  140. 

Order  of  Postmaster-General— Refusal  to 
register  or  deliver  letters— Duty  to  carry  or 
deliver  letters — Fraudulent  or  immoral  busi- 


ness— Discretion — Judicial    Act.] — See    Post 
Office.     R.  v.  Arndel,  .3  C.L.R.  557. 


CHAMBERS. 

Supreme  Court  of  State— Hearing  of  appeal 
from  justices  by  Judge  in  Chambers— Appeal 
to  High  Court — Jurisdiction.] — See  Appeal. 
Saunders  v.   BorthisUe,  1   C.L.R.  379. 


CHAMPERTY. 

Contract —  Champertous  agreement —  No 
evidence  of  fraud  or  undue  pressure— Right  of 
rescission.] — Sec  Principal  and  Agent. 
Jones  v.  Bouffier,  12  C.L.R.  579. 


CHARGE. 

See   Will. 

CHARITABLE  PURPOSES. 

Will — Construction—  Indefiniteness.]  —  See 
Will.  Attorneij-General  for  N.S.W.  v.  Met- 
calfe, 1  C.L.R.  421. 

Power  in  trustees  to  apply  to  non-charitable 
purposes — Benevolent  or  philanthropic  institu- 
tions.] —  »S'ee  Will.  Attorney-General  for 
N.S.W.  V.   Adams,  7  C.L.R.  100. 


CHARITY. 

Charitable  bequest — Scientific  research — 
Scientific  institutions — Private  institutions  for 
mentally  afflicted — Private  homes  for  sick 
or  convalescent  persons — General  charitable 
intention — Inference.] — A  testator  gave  his 
residuary  estate  in  thirds  upon  the  following 
trusts  : — (1)  Upon  trust  to  apply  the  pro- 
perty "  towards  the  advancement  of  scientific 
research  generally  and  the  founding  endowing 
or  assisting  any  existing  scientific  iastitu- 
tions  or  any  scientific  institution  which  may 
hereafter  be  founded."  (2)  Upon  trust  to 
apply  the  property  "  for  the  purpose  of 
founding  endowing  or  assisting  private  in- 
stitutions or  homes  in  Tasmania  or  Victoria 
for  the  care  and  treatment  of  mentalh'  afflicted 
persons  as  my  trustees  may  in  their  absolute 
discretion  select  and  to  be  paid  or  applied 
to  or  for  such  objects  or  institutions  or  homes 
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if  more  than  one  in  such  proportions 
as  my  trustees  may  think  proper."  (3) 
Upon  trust  to  ap])ly  the  property  "  for  the 
purpose  of  founding  endowing  or  assisting 
private  liomes  for  tlio  treatment  of  sick  or 
convalescent  persons  in  cases  where  such 
persons  cannot  be  treated  in  tlieir  own 
liomes  and  it  would  not  be  advisable  to  send 
or  place  them  in  a  public  institution  asj^lum 
or  hospital  and  for  the  treatment  of  sucli 
persons  who  may  be  suffering  from  ill  health 
or  constitutional  weakness  and  who  may 
desire  to  avail  themselves  of  such  homes 
subject  to  the  parties  so  applying  being 
approved  of  and  paying  such  fees  as  may  be 
fixed  by  those  having  control  and  manage- 
ment of  the  said  homes."  Held,  that  each 
of  the  gifts  was  a  valid  charitable  gift.  Held, 
also,  that  if  these  gifts  had  otherwise  beefn  in- 
valid a  general  charitable  intention  could  not 
have  been  inferred  from  the  fact  that  all  the 
estate  was  given  for  purposes  which  the 
testator  erroneoiLsly  supposed  to  be  charitable 
In  re  Ralston,  5  Tas.  L.R.  68,  affirmed  on 
different  grounds.  Taylor  v.  Taylor,  10 
C.L.R.  218. 

Will— Construction — Charitable  bequest —  '< 
Gift  for  the  good  of  religion — Uncertainty —  j 
Religious  purposes — Over-riding  trust.] — A 
testator  left  the  residue  of  his  estate  to  "  the 
Roman  CathoHc  Arclibishop  of  Brisbane  and 
his  successors  to  be  used  and  expended 
wholly  or  in  part  as  such  Archbishop  may 
judge  most  conducive  to  the  good  of 
religion  in  this  diocese."  Held,  that  this 
was  not  a  good  charitable  bequest  and  was 
void.  The  expression  used  by  the  testator 
is  not  identical  with  the  expression  "  for 
religious  purposes."  Dunne  v.  Byrne,  P.C, 
16  C.L.R.  500  ;  (1912)  A.C.  407. 


CHEMIST. 

6'ee  Friendly  Society. 


Fraudulent  alteration  of  amount  after 
signature  Duty  of  customer  to  banker  to 
take  precautions  against  forgery,]  —  See 
15.\XKKi{  AND  C'lSTOMEU.  Colonial  Bank  of 
Australasia  v.  Marshall,  4  C.L.R.   196. 


CHEQUE. 

Dishonour  of  Action  for  -  Excessive 
damages  Misdirection  as  to  measure  of 
damages  Special  damage-  New  trial.]— .See 
Pkactice.  Miles  v.  Commercial  Banking 
Co.  of  Sydney,  1  C.L.R.  470. 


CHILDREN. 


I.  Custody. 
11.  Maintenan( 
III.  General. 
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I.  CUSTODY. 

Infant  in  custody  of  others  than  parents 
—  Habeas  corpus  —  Right  of  father  —  Ab- 
dication —  Welfare  of  child.]  —  The  father  of 
a  child  five  months  old,  her  mother  being 
dead,  gave  her  into  the  custody  of  her 
maternal  grandparents,  and  left  her  in 
their  custody  vintil  she  was  nine  years 
old,  and  by  certain  acts  the  father,  in  the 
opinion  of  the  majority  of  the  Court,  in- 
dicated his  intention  to  abandon  his  right 
to  her  custody  in  favour  of  the  grand- 
parents, but  had  not  otherwise  disentitled 
himself  to  his  natural  right  to  the  cus- 
tody of  the  child.  The  father,  having 
married  again  shortly  after  his  first  wife'^i 
death,  had  by  his  second  wife  four  other 
children.  The  grandparents  were  desirable 
guardians  of  the  child,  and  she  was  happy 
with  them.  Held  {Higgins,  J.,  dissenting) 
that  under  the  circumstances  it  would  be 
injurious  to  the  welfare  of  the  child  to  make 
such  a  change  of  custody  and,  therefore, 
that  the  Court  should  refuse  to  order  her  to 
be  handed  over  to  her  father.  Per  Higgins, 
J.  : — There  were  no  facts  showing  anything 
of  the  uitture  of  "  abdication  "  in  the  sense 
of  Lyons  v.  Blenkin  (.Jac.  245)  ;  the  father 
had  merely  refrained  from  taking  legal  pro- 
ceedings to  compel  the  grandparents  to  give 
up  the  child  when  he  wanted  her  ;  and  unless 
it  were  proved  to  be  essential,  or  clearly 
right  for  the  welfare  of  the  child  in  some 
very  serious  and  important  respect  that  she 
should  be  left  with  the  grandparents,  the 
father  was  entitled  to  the  custody.  The 
custody  of  a  child  is  not  a  mere  matter  for 
the  discretion  of  the  Court,  judging  as  to 
the  balance  of  expediency  on  affidavits. 
The  Court  must  be  satisfied  that  to  let  the 
father  have  his  child  would  involve  som& 
serious  injury  to  the  child.     Reg.  v.  Gyngall, 
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(1893)  2  Q.B.  232;  and  In  re  Agar-Ellis  ; 
Agar-Ellis  v.  Lascelles,  10  Ch.  D.  49,  con- 
sidered and  applied.  R.  v.  Goldsmith,  29 
A.L.T.  40,  reversed.  Goldsmith  v.  Sands,  4 
C.L.R.  1648. 

Child,  custody  an  maintenance  of — No 
provision  in  decree  for  judicial  separation — 
Undertaiiing  by  wife  not  to  apply  for  main- 
tenance.]— See  Husband  and  Wife.  Brown 
V.  Brown,  4  C.L.R.  595. 

Child  of  marriage,  custody  of — Divorce — 
Discretion  of  Judge.] — See  Husband  and 
Wife.     Danid  v.  Daniel,  4  C.L.R.  563. 

Parent  and  child— Child  in  custody  of 
mother— Habeas  corpus— Right  of  father  — 
Welfare  of  child— Marriage  Act  1890  (Vict.) 
(No.  1166),  SS.  31,  33.] — On  a  question  of  who 
should  have  the  custody  of  a  child  tlie  domi- 
nant matter  is  tlie  welfare  of  the  child.  A 
hvisband  and  wife  had  lived  apart  for  over  a 
year,  and  the  only  child  of  tlie  marriage,  a 
girl  of  three  years  of  age,  had  always  lived 
with  her  mother.  There  was  no  evidence 
to  show  that  the  mother  was  not  a  fit  person 
to  have  the  custody  of  the  child.  On  a  writ 
of  habeas  corpus  issued  by  the  father  to  obtain 
from  his  wife  the  custody  of  the  child  :  held, 
tliat  it  was  for  tlie  welfare  of  the  child  that 
she  remain  with  lier  mother.  Goldstnith  v. 
Sands,  4  C.L.R.  1648,  applied.  Moule  v. 
Moule,  13  C.L.R.  267. 

II.  MAIXTEXAXCE. 

Child  taken  by  wife  from  custody  of  hus- 
band against  his  will — Refusal  by  Supreme 
Court  of  N.S.W.  to  enforce  father's  right  to 
custody — Leaving  child  without  means  of 
support.] — See  Husband  and  W'ife.  Chant- 
ler  V.  Chantler,  4  C.L.R.  585. 

No  provision  in  decree  for  judicial  separa- 
tion— Subsequent  proceedings  for  mainten- 
ance— Jurisdiction  of  inferior  Court — Res 
judicata — Prohibition.] — .See  Husband  and 
Wife.      Brown  v.  Brown,  3  C.L.R.  373. 

Evidence  of  paternity— Corroboration  of 
evidence  of  mother — Pre-maternity  order — 
Marriage  Act  1890  (Vict.)  (No.  1166),  ss.  42, 
43,  48— Marriage  Act  1900  (Vict.)  (No.  1684), 
ss.  4,  5,  8.] — Sect.  42  of  the  Marriage  Act 
1890  (Vict.)  provides  (inter  alia)  that  when 


any  father  deserts  his  children  whether 
illegitimate  or  bom  in  wedlock,  or  leaves 
them  without  adequate  means  of  support, 
if  complaint  thereof  be  made  on  oath  to 
any  justice  by  the  mother  of  the  children, 
such  justice  may  issue  his  summons  calling 
upon  such  father  to  show  cause  why  he 
sliould  not  support  his  children.  Sect.  43 
provides  that  on  the  hearing  the  justices 
may  make  an  order  for  maintenance  against 
the  father.  Sect.  48  provides  that  in  any 
proceedings  vinder  Part  IV.  of  the  Act,  which 
includes  ss.  42  and  43,  "  no  man  shall  be  taken 
to  be  the  father  of  an  illegitimate  child  upon 
the  oath  of  the  mother  only."  Sect.  4  of  the 
Marriage  Act  1900  (Vict.)  provides  that  "if 
any  woman,  being  enceinte,  complains  on 
oatli  to  any  justice  that  any  person  is  the 
father  of  a  child  wliich  she  believes  she  will 
bear,  and  upon  proof  that  such  woman  is 
enceinte  sucli  justice  may  issue  his  summons 
to  such  father  to  show  cause  why  he  should 
not  pay  confinement  expenses  to  such 
woman."  Sect.  5  provides  that  at  the  hear- 
ing of  the  complaint  any  two  justices,  upon 
proof  that  the  woman  is  enceinte  and  upon 
proof  sufficient  to  satisfy  them  that  the 
defendant  is  the  father  of  the  expected 
cliild,  may  order  him  to  pay  a  sum  for  con- 
finement expenses.  Sect.  8  provides  that  in 
any  proceedings  under  tlie  Act  "  no  man 
shall  be  taken  to  be  the  father  of  a  child  the 
subsequent  birth  of  which  is  probable  upon 
the  oath  of  the  woman  who  is  enceinte 
only."  The  Supreme  Court  of  Victoria 
having  held  that  a  pre-maternity  order  made 
under  s.  5  of  the  Marriage  Act  1900  against 
the  defendant  for  the  paj-ment  of  confine- 
ment expenses  to  a  woman  who  subsequently 
gave  birth  to  an  illegitimate  child,  in  addition 
to  her  statement  on  oath  that  the  defendant 
was  the  father  of  the  child,  was  sufficient 
evidence  to  jiistify  an  order  against  the 
defendant  for  tlie  maintenance  of  the  child 
under  s.  43  of  the  Marriage  Act  1890.  Held, 
that  special  leave  to  appeal  to  the  High  Court 
should  be  refused.  McKinley  v.  Delaney,  19 
C.L.R.  525. 

III.   GEXEEAL. 

Children  and  wife,  life  policy  for  benefit  of 
—Surrender  before  maturity— Right  of  insurer 
to  recover  surrender  value.] — See  Insurance. 
Mutual  Life  Insurance  Co.  of  New  York  v  . 
Pechotsch,  2  C.L.R.  823. 
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CHILDREN'S  COURTS. 

Jurisdiction  Defence  Offences    by 

cadets  under  17  years  of  age  Defence  Act 
1903-1912  (No.  20  of  1903  No.  5  of  1912),  ss. 
110,  135  (10)  Children's  Court  Act  1906 
(Vict.)  (No.  2058),  ss.  2,  4,  12,  13,  14— Acts 
Interpretation  Act  1901  (No.  2  of  1901),  s.  26.] 
—By  tlio  Chllilrcn's  Court  Art  1900  (Vict.) 
jurisdiction  is  given  to  Ciiiklren's  Courts  in 
respect  of  offences  by  children  under  the  age 
of  17  years.  Held,  that  offences  against  s. 
135  of  the  Defence  Act  1903-1912,  committed 
by  cadets  over  the  age  of  16  years  and  under 
the  age  of  17  years,  may  be  prosecuted  in 
Children's  Courts  in  Victoria,  notwith- 
standing the  provisions  of  s.  135  (10)  of  the 
Defence  Act.  The  King  v.  Rennie  ;  Ex  parte 
Knight,  17C.L.K.  47. 


CHINESE. 

Employed  on  or  before  1st  November, 
1903— Factories  Act  (W.A.)  (No.  22  of  1904), 
S.  46.] — See  Constitutional  Law.  Lee  Fay 
V.  Vincent,  7  C.L.R.  389. 


CHOSES  IN  ACTION. 

Meat  and  Dairy  Produce  Encouragement 
Act  1893  (57  Vict.  No.  11)  (Qd.)-Meat  and 
Dairy  Produce  Encouragement  Act  1895  (59 
Vict.  No.  6)  (Qd.)— Certificates  for  payment 
of  taxes— Conveyance— Chattels  and  effects.] 
— The  respondent,  who  was  the  lioldor  of 
certain  grazing  properties,  i)aid  taxes  under 
the  Meat  and  Dairy  Produce  Encouragement 
Acta  1893,  1895,  and  received  certificates 
therefor.  By  mortgage  deeds  he  assigned 
his  rights  in  these  properties  to  the  appel- 
lants, "  and  also  all  and  singular  the  sheep 
cattle  horses  stock  chattels  and  effects  which 
are  now  or  may  at  any  time  during  tlie  con- 
tinuance of  this  security  be  upon  or  belong- 
ing to  the  said  stations."  Tiie  respondent 
subsequently  conv-eyed  liis  equity  of  redemp- 
tion in  the  properties  to  the  appellants  in 
identical  language.  Held,  that  the  riglit  of 
the  taxpayer  under  the  certificates  to  a  re- 
turn of  the  taxes  paid  by  liim  was  a  personal 
right  in  the  nature  of  a  chose  in  action  and 
did  not  pass  in  a  conveyance  of  an  equity 
of   redemption   under   the   words    "  chattels 


I  and  effects  ....  upon  or  belonging  to  the 
j  said  stations."  Goldsbrough  Mort  do  Co.,  Ltd. 
I    v.  Tolsun,  10  C.L.H.  470. 

I 

I  Real  Property  Act  1900  (N.S.W.)  (No.  25), 
j  ss.  51,  52.] — Choses  in  action  in  respect  of 
J  part  and  completed  breaches  of  covenant 
i    do   not   pass  to  the  transferee  of  land  under 

ss.  51  and  52  of  the  Real  Property  Act  1900. 

— See  Landlord  and  Tenant.     Measures  v. 

McFadyen,  11  C.L.R.  723. 

Right  of  action  on  guarantee — Vesting  of 
property  in  new  trustee— Trustee   Act  1898 

(N.S.W.),    s.   6.]— .S'ee   Tkustek.     Loxton   v. 
Moir,  18  C.L.R.  360. 

Crown  Remedies  and  Liability  Act  1890 
(Vict.)  s.  20— Right  against  Crown— Assign- 
ment—Petition  of  right.]— A  choso  in  action 
consisting  of  a  right  against  the  Crown  can 
be  assigned  so  as  to  entitle  the  assignee  to 
present  a  petition  of  right  under  the  Crown 
Remedies  and  Liability  Act  1890,  s.  20,  in 
respect  of  it.  The  King  v.  Brown,  14 
C.L.R.  17. 


CHURCH. 

Presbyterian  Church  —  Jurisdiction  of 
Church  tribunals.]— /See  Voluntary  Associa- 
tion.    Macqurcn  v.  Frackelton,  8  C.L.R.  673. 

Churches,  endowment  of  other.]  —  See 
Glebe  Lanj)s.  FiclJiiKj  v.  Houiaon  ;  Tovey 
V.  Houison,   7  C.L.R.  393. 


CIVIL  SERVICE. 


Public  Service. 


CLUB. 

Rules  by  which  person  has  agreed  to  be 
bound — Powers  of  committee — Disqualifi- 
cation in  regard  to  horse  race  Stewards 
acting  without  jurisdiction  Appeal  to  com- 
mittee—Finality of  decision  Estoppel  -Ex- 
pulsion of  member— Decision  contrary  to 
natural  justice.] — The  i)Iuintiff  entered  and 
ran  his  liorse  in  a  race  which  was  to  be  run 
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under  certain  rules,  by  wliich  he  agreed  to  be 
bound.  Under  those  rules  stipendiary 
stewards  had  power  conferred  upon  them  to 
disqualify  an  owner  for  certain  specified 
reasons,  not  including  "  suspicious  prac- 
tices," and  their  decisions  were  to  be  final, 
subject  to  a  right  of  appeal  to  the  com- 
mittee of  the  Victoria  Racing  Club.  The 
committee  were  empowered  to  hear  an  appeal 
either  on  the  evidence  taken  before  the 
stewards,  or  on  fresh  evidence,  or  in  any 
way  they  might  think  fit,  and  to  "  quash, 
set  aside,  alter,  vary,  increase,  or  add  to  the 
punishment  awarded  by  or  confirm  the 
decision  of  the  stewards,  or  refer  the  I 
•case  on  appeal  back  for  re-hearing,"  and 
"  to  draw  inferences  of  fact  and  to  give 
•any  judgment  or  decision  and  make  such 
■order  as  in  their  opinion  the  justice  of  the 
•case  requires."  It  was  also  provided  that 
the  committee's  decision  should  be  final. 
The  committee  were  also  given  power  to 
•disquaUfy  an  owner  for  certain  specified 
reasons  including  suspicious  practices.  The 
stewards  having  disqualified  the  plaintiff  and 
the  horse  for  suspicious  practices  in  con- 
nection with  the  running  of  the  horse  in  the 
race  the  plaintiff  appealed  to  the  com- 
mittee on  the  ground  inter  alia  that  he  was 
not  euilty  of  the  offence  charged.  On  his 
appeal  he  did  not  challenge  the  jurisdiction 
of  the  stewards  to  disqualify  him  as  well  as 
the  horse  for  suspicious  practices  in  running 
it.  On  the  hearing  of  the  appeal  fresh  evi- 
dence was  given  in  addition  to  the  evidence 
taken  before  the  stewards  and  the  committee 
confirmed  the  decision  of  the  stewards. 
Held,  by  Barton,  A.C.J .,  and  Isaacs  and  Rich, 
J.J.  (Powers  J.  dissenting)  (1)  that  the 
committee  had  jurisdiction  to  entertain  the 
appeal  notwithstanding  that  the  decision  of 
the  stewards  was  without  jurisdiction;  (2) 
that  the  plaintiff  having  appealed  to  the 
committee  was  now  incompetent  to  chal- 
lenge the  decision  on  the  ground  of  want  of 
jurisdiction;  (3)  that  the  decision  of  the 
committee  was  also  justified  as  an  exercise 
of  their  independent  power  to  dLsqualify  for 
suspicious  practices  and  therefore  (4)  that 
the  plaintiff  was  not  entitled  to  challenge  the 
vaUdity  of  hLs  disqualification  in  a  Covirt  of 
law.  By  the  rules  it  was  provided  that  one 
of  the  effects  of  disqualification  was  that  no 
person  while  disqualified  should  be  entitled 
to  attend  any  race  meeting  held  on  any 
course  on  which  the  rules  were  in  force    and 


that  any  person  while  disquaUfied  should  be 
Uable  to  be  ejected  from  any  such  com*se  if 
he  attempted  so  to  attend.  Held  that  the 
plaintiff  having  been  disqualified  in  respect 
of  a  race  run  on  the  Moonee  Valley  Race- 
course on  which  the  rules  were  in  force  was 
not  entitled  to  an  inji.mction  restraining  the 
Victoria  Racing  Club  from  ejecting  him  from 
the  Flemington  Racecourse.  Meyers  v. 
Casey    17  C.L.R.  90. 

Registration— Appeal  to  Quarter  Sessions 
of  N.S.W.  from  order  of  Licensing  Court — 
Re-hearing.]  —  See  Licexsing.  Sweeney  v 
Fitzhardinge   4  C.L.R.  716. 


COAL  MINES. 

Resumption  by  Crown —  Prohibition  of 
work  —  Compensation — Claim  by  lessors  — 
Basis  of  assessment — Deductions  —  Interest.] 
—  See  Land.  Railway  Commissioners  of 
N.S.W.  V.  Perpetual  Trustee  Co.  3  C.L.R.  27. 


CODICIL. 

.See  Wiix. 


"COLONIAL"  WINE  LICENSE. 

"Australian"  wine  license— Rights  and 
obligations  of  licensee— Permitting  liquors 
other  than  wine,  &c.,  to  be  brought  on  prem- 
ises— Liquor  purchased  for  customer.] — ^ee 
Licensing.  Lucas  v.  Graham  5  C.L.R. 
188. 


COMBINATION. 

To  control  market — Committee — Liability 
to  account— Delegation  with  assent  of  prin- 
cipals— Intention  of  parties.]— *See  Principal 
AND  Agent.  iS'.  ^4.  Joseph  and  Richard  Ltd. 
V.  Lindley   3  C.L.R.  280. 
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COMMERCE  TRADE  DESCRIPTIONS) 
ACT. 

Commerce  (Trade  Descriptions)  Act  1905 
(No.  16  of  1905).  ss.  3.  11  (1).  14,  17— Appli- 
cation of  trade  description  to  goods  intended 
for  export  Regulations  requiring  goods  to  be 
graded  and  marked  Validity  of  Regulations.] 
— Tlio  Cniiuiirrrc  (Tnuli  Drscriptinns)  Act 
1903  does  not  authorise  the  making  of  regu- 
lations requiring  goods  intended  for  export 
to  be  graded  by  a  Commonwealth  officer  or 
to  be  marked  by  him  in  such  a  manner  as  to 
indicate  the  grade  so  fixed  or  prohibiting 
the  exportation  of  siich  goods  unless  they 
have  been  so  graded  and  marked.  Wood- 
stock Central  Dairy  Co.  Ltd.  v.  The  Common- 
wealth and  the  Comptroller-General  of  Cus- 
toms   15  C.L.R.  241. 


COMMISSION. 

Commission  or  quantum  meruit — Miscon- 
duct of  agent  after  revocation  of  authority — 
Agent  acting  contrary  to  instructions.] — See 
PRiNriTAL    AND    Agent.  Macuumara   v. 

Martin,  7  C.L.R.  69!». 

Royal.] — Sec  Royal  Commission.  Clongh 
V.  Leahy,  2  C.L.R.   i:iU. 

To  take  evidence  abroad  Examination  of 
defendant  — Application  by  co-defendants.] — 

See  Evidence.      Willis  v.  Trcquair,  :}  C.L.R. 
912. 


COMMON  EMPLOYMENT. 

Injury  to  miner  Negligence  of  fellow- 
servant  -  Liability  of  mine-owner.]  —  See 
Mines.  London  ds  West  Australian  Explora- 
tion Co.  V.  Ricci,  4  C.L.R.  617. 


COMMON  LAW. 

Alteration  of         Consolidating  Statute  — 
Interpretation  —  Liberty  of  subject.]  —  See 

Statites    Interpretation    of.     Nolan    v. 
Clifford,  1  C.L.R.  429. 


Of  Parliament.] — See  Electk>n. 
.   Blackwood    1    C.L.R.  .39. 


and  common  law  jurisdictions — Jurisdiction 

of  Equity  Court.]  —  Sir  rKAcxirE.     Maiden 
v.  Maidrn    7  C.L.R.  727. 


COMMON  RULE. 

Breach  of — Jurisdiction  of  Court  of  Arbi- 
tration of  New  South  Wales  Question  for 
determination  Relationship  of  employer  and 
employee — Elements  of  offence  charged.] — See 
CuNCiLJ.vTiuN  AND  .VuuiTRATiuN.  Amolga- 
tnated  Society  of  Carpenters  and  Joiners  v. 
Haberfield  Proprutary   .5  C.L.R.  .3.3. 

Industrial    agreement    not    to    be    binding 
unless  made  a  common  rule — Unenforceable 
I   agreement — Jurisdiction  of  Court  of  Arbitra- 
tion of  New  South  Wales  to  make  industrial 
agreement  a  common  rule  —  Common  rule  a 
,    means  of  enforcement  of  an  existing  awards 
I   order   or   direction — Prohibition.] — See  Con- 
t    ciLiATiON    AND    ARBITRATION.     Master    Re- 
tailers' Association  of  N.S.W.  v.  Shop  Assis- 
tants' Union  of  N.S.W. ,  2  C.L.R.  94. 

I  Constitutional  law— Powers  of  the  Com- 
monwealth —  "  Conciliation  and  Arbitration 
for  the  prevention  and  settlement  of  industrial 
disputes"— The  Constitution  (63,  &  64  Vict, 
c.  12),  s.  51  (XXXV.)  (xxxix.) — Commonwealth 
Conciliation  and  Arbitration  Act  1904-1910 
j  (No.  13  of  1904,  No.  7  of  1910),  ss.  19,  38  (f.> 
j  (g).] — The  provisions  of  the  Commonwealth 
Conciliation  and  Arbitration  Act  1904-1910, 
which  purport  to  authorise  the  Common- 
wealth Court  of  Conciliation  and  Arbitration 
to  declare  a  common  rule  in  any  particular 
industry,  and  direct  that  tiie  common  rule 
so  declared  sliall  be  binding  upon  the  persons 
engaged  in  that  industry,  are  idtra  vires 
the  Parliament  of  the  Commonwealth  and 
invalid.  Australian  Boot  Trade  Employees^ 
Federation  v.  Whybrotr  d;  Co.,  11  C.L.R.  311. 
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COMMONWEALTH. 


I.  ACTION  AGAINST. 

By  subject — Jurisdiction  of  Supreme  Court 
of  New  South  Wales  to  order  discovery  against 
the  Commonwealth.] — Sec  Practice.  Co77i- 
monu-calth  v.  Baxme,  2  C.L.R.  405. 

Defence — Money  not  voted  by  Parliament.] 

— See  Public  Service.  Bond  v.  Common- 
wealth, 1  C.L.R.  13.  Williamson  v.  Co7n- 
monivealth,  5  C.L.R.  174. 

Judicial  officer  of  Commonwealth— Money 
demanded  colore  officii  and  paid  under  protest 
— Action  to  recover.] — See  Practice.  Buch- 
anan V.  The  Commonwealth,  16  C.L.R.  315. 

II.  AGENCY. 

Control  of,  by  State — Income  tax  imposed 
by  State — Income  of  Commonwealth  officer — 
Income  taxed  after  receipt — Limits  inter  se  of 
constitutional  powers  of  Commonwealth  and 
State.] — See  Constitutional  Law.  Dcakin 
V.  Webb  ;  Lyne  v.  Webb,  1  C.L.R.  585. 

Control  of,  by  State— Stamp  duty  imposed 
by  State — Receipt  for  salary  of  Common- 
wealth officer.] — See  Constitutional  Law. 
D'Emden  v.  Pedder,  1  C.L.R.  91. 

Taxation  of,  by  State— Stamp  duty  on  trans- 
fer of  property— Land  acquired  by  Common- 
wealth for  public  purposes— Statute  not 
binding  on  Crown.] — See  Constitutional 
Law.  Commonwealth  v.  New  South  Wales, 
3  C.L.R.  807. 

III.  JUDICIAL  POWER. 

Commonwealth,  establishment  of  — 
Judgment  of  Supreme  Court  of  State  pro- 
nounced before — Appeal  to  High  Court — 
Jurisdiction,] — See  Appeal.  Ex  parte  Mat- 
thews, 2  C.L.R.  93. 

Stamp  Duty  on  Salary,  imposed  by  State.] 

— See  Constitutional  Law.  D'Emden  w 
Pedder,    1    C.L.R.   91. 

Taxation  by  State — Municipal  rates.] — See 
Constitutional  Law.  Sydney  Corporation 
V.  Commonwealth,   1   C.L.R.  208. 

Inquiry  of  Comptroller-General  of  Customs 
— Compulsory  answers.]  —  -See  Constitu- 
tional  Law.        Huddart   Parker    <&;    Co.    v. 


Moorehead ;      Appleton     v.       Mooreheaa,     8 
C.L.R.   330. 

IV.  LEGISLATION. 
Validity  of— Form  of  Act— Substance  of 
Act— Motive  and  object  of  legislation— Direct 
and  indirect  effect — Power  of  taxation  — 
Method  of  discrimination — Interference  with 
domestic  affairs  of  Stale — Implied  prohibition 
— Regulation  of  conditions  of  labour — Excise 
Act  dealing  with  other  matters — Reference — 
Excise  Tariff  1906  (No.  16  of  1906)— The  Con- 
stitution (63  and  64  Vict.  c.  12),  ss.  51,  55,  90. 
99.] — See  Constitutional  Law.  The  King 
V.  Barger ;  Commonwealth  v.  McKay,  (> 
C.L.R.  41. 

Validity  of — Interference  with  State  in- 
strumentality— Limited  power — Validity  of 
Act  going  beyond  power — State  railways — 
Regulation  of  wages  and  conditions  of  em- 
ployment.]— See  Constitutional  Law.  Fed- 
erated Amalgamated  Government  Railway  and 
Tramway  Service  Association  v.  N.S.W. 
Railway  Traffic  Employees''  Association,  4 
C.L.R.  488. 

Validity  of — Power  to  make  laws  with 
respect  to  "  foreign  corporations  and  trading 
or  financial  corporations  formed  within  the 
limits  of  the  Commonwealth."] — .SVe  Con- 
stitutional Law.  Huddart  Parker  db  Co.  v. 
Moorehead  ;  Appleton  v.  Moorehead,  8  C.L.R. 
330. 

V.    LEGISLATIVE    OR    EXECUTIVE 
POWER. 

Interference  with,  by  State — Implied  pro- 
hibition.]— See  Constitutional  Law.  Webb 
V.   Outtrim,  4  C.L.R.  356. 

VI.  LIABILITY  OF. 

Liability  for  tortious  acts  of  officials  of 
British  New  Guinea — Territory  placed  under 
administrative  control  of  Governor-General 
—  Crown  Colony  —  Acceptance  of  territory 
by  Commonwealth  —  The  Constitution  (63 
and  64  Vict.  c.  12),  s.  122— Order  in  Council 
of  March  1902.]  —  Prior  to  Utli  March, 
1902,  British  New  Guinea  was  a  Crown 
colony  under  an  administrator,  who  w£is 
subject  to  the  control  of  the  Governor  of 
Queensland,  acting  with  the  advice  of  his 
Ministers,  in  the  same  way  as  ordinary' 
Crown  colonies  are  to  that  of  the  Secretary 
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of  State.  By  Order  in  Council  of  6th 
March,  1902,  and  Letter.s  Patent  of  the  18th 
of  the  same  month,  the  possession  was 
placed  under  tlie  authority  of  the  Common- 
wealth, and  tlie  Governor-General  was 
authorLsed,  as  soon  as  the  Parliament  should 
make  laws  for  the  Government  of  the  pos- 
session, to  issue  a  proclamation  declaring 
that  that  had  been  done,  and  from  that  date 
the  Letters  Patent  dealing  with  the  adminis- 
tration of  the  possession  and  the  instructions 
issued  thereunder  should  be  revoked,  and 
until  the  appointed  day  the  Governor- 
General  wa^  invested  with  the  powers  and 
duties  formally  entrusted  to  the  Governor  of 
Queensland.  Tlie  plaintiff  brought  an 
action  in  the  High  Court  against  the  Com- 
monwealth to  recover  damages  in  respect  of 
alleged  wrongful  acts  of  officers  of  the  pos- 
session, committed  at  a  date  prior  to  any 
legislation  by  the  Commonwealth  on  the  sub- 
ject of  New  Guinea.  Held,  that  until  such 
legislation  took  place,  and  the  proclamation 
consequent  thereon  was  made,  no  such  re- 
lationship of  master  and  servant  existed  be- 
tween the  Commonwealth  Government  and 
the  oflficials  of  the  possession  as  would  render 
the  Commonwealth  Uable  in  an  action  of 
tort  for  wrongful  acts  of  such  officers. 
Tobin  V.  The  Queen,  16  C.B.N.S.  310,  ap- 
plied. Strachan  v.  Commonwealth,  4  C.L.R, 
4.55. 


Liability  for  tortious  acts  of  servants- 
Officer  having  no  independent  discretion — 
Judiciary  Act  (No.  6  of  1903),  ss.  58,  64.]— 
Scot-;,  .jt)  and  64  of  the  Judiciary  Act,  190.3, 
give  a  subject  the  same  riglits  of  action  against 
the  Commonwealth  as  he  would  have  against 
a  subject  in  matters  of  tort  as  well  as  con- 
tract. The  Commonwealth  is,  therefore, 
responsible  in  an  action  for  the  tortious  acts 
of  its  ser\-ant3  in  every  case  in  whicli  the  gist 
of  the  cause  of  action  Is  an  infringement  of  a 
legal  right,  if  the  act  complained  of  is  not 
ju-stified  by  law,  and  the  person  doing  it  Ls 
not  exercising  an  independent  discretion  im- 
posed upon  him  by  Statute,  but  Ls  perform- 
ing a  merely  ministerial  duty.  Baume  v. 
Commonwealth,  4  C.L.R.  97. 


Refusal  to  pass  entries  Impounding  books 
and  documents— Damages.]— .Sfe  Customs. 
Baume  v.  Commonwealth,  4  C.L.R.  97. 


VII.  MIS-\PPROPRIATION  OF  MONEYS 
OF. 

Misappropriation  by  public  accountant  — 
Evidence  -Prior  deficiency  in  State  moneys 
— Admissibility  to  negative  plea  of  accident.] 

—    See      Ckiminal     Law.         Hardi/rave     v. 
The  King,  4  C.L.K.  2.32. 


COMMONWEALTH  BANK. 

Cheque  drawn  on— Federal  instrumentality 
—State  tax.]— The  Stamp  Act  1894  (Qd.)  s.  26 
is  enforceable  against  a  private  citizen  of 
Queensland  who  draws  a  cheque  upon  the 
Commonwealth  Bank  of  Australia  in  respect 
of  a  current  account  in  that  bank.  Heiner  v, 
Scott,  19  C.L.R.  381. 


COMPANY. 

COL. 
I.  Creation  and  Control  by  Com- 

MONAVE.\I,TH  .  .  .  .  .  .        88 

I[.  Joint  Stock  ..88 

III.  Shakes        89 

IV.  Transfer  of  Shares       . .  .  .      92 
V.  Debentures          .  .          . .  .  .      94 

VI.  Income  Tax— DrviDENDS  .  .      94 

VII.  WiNDINO-UP  94 

(a)  Compulsory  .  .  .  .  94 

(b)  Voluntary.  .  .  95 

(c)  Proof  of  Debt 06 

VIII.  General 97 

I.   CREATION   AND   CONTROL   BY   COM- 
MON\YEALTH. 

Power  to  make  laws  with  respect  to  "foreign 
corporations,  and  trading  or  financial  cor- 
porations formed  within  the  limits  of  the 
Commonwealth,"]  —  See  Constitutional 
Law.  Huddart  Parker  <b  Co.  v.  Moorehead  ; 
Applcton  V.  Moorehead,  8  C.L.R.  330. 

II.  JOINT  STOCK. 

Masters  and  Servants  Act  1861  (Qd.)  (25 
Vict.  No.  11)  s.  2.]— A  joint  stock  company 
may  be  a  "  master  "  within  the  meaning  of 
3.  2  of  the  Maatera  and  Servants  Act  1891. 
Bennett  v.  Colonial  Sugar  Refining  Co., 
Ltd.,  13  C.L.R.  321. 
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III.  SHARES. 

Companies  Act  Amendment  Act  1889  (Qd.) 
(53  Vict.  No.  18,  s.  28— Value  of  Shares.]— 

Sect.  28  provides  that  "  every  share  in  any 
company  shall  be  deemed  and  taken  to  have 
been  issued  and  to  be  held  subject  to  the 
payment  of  the  whole  amount  thereof  in 
cash,  unless  the  same  shall  have  been  other- 
wise determined  by  the  memorandum  of 
association,  or  by  a  contract  duly  made  in 
writing  and  filed  with  the  Registrar  at  or 
before  the  issue  of  such  shares."  No  con- 
tract had  been  filed  under  that  section. 
Held,  that  whether  the  section  had  or  liad  not 
been  complied  with,  the  circiunstances  were 
such  that  the  shares  should  be  valued  as  fully 
paid.  Commissioner  of  Stamps  v.  Parbury 
Estates  Ltd.,  10  C.L.R.  521. 

Calls  —  Forfeiture  of  shares  —  Liability 
of  shareholder  for  prior  calls  —  Contin- 
uance of  liability  by  articles  of  association — 
Power  of  company  to  release  shareholder  — 
Composition  deed.]  —  A  shareholder  in  a 
limited  company  made  a  composition  deed 
with  his  creditors,  and  the  company  exe- 
cuted the  deed.  By  it  the  creditors  re- 
leased and  discharged  the  debtor  from  all 
debts,  actions,  claims  and  demands  what- 
soever which  they  then  had  or  thereafter 
might  have  against  him  for  and  in  respect 
of  any  debt,  transaction,  matter  or  thing 
up  to  the  date  of  the  deed.  Svibsequently  calL 
were  made  by  the  company,  and  finally  the 
directors  forfeited  the  shares  for  non-pay- 
ment of  calls.  One  of  the  articles  of  as- 
sociation provided  that  a  shareholder,  not- 
withstanding forfeiture  of  his  shares,  should 
be  liable  for  caEs  made  and  not  paid  at  the 
date  of  forfeiture,  in  the  same  manner  as  if 
the  shares  had  not  been  forfeited.  The 
directors  were  empowered  by  the  articles  to 
exercise  all  such  powers  as  might  be  exercised 
by  the  company  "subject  to  the  regula- 
tions," and  in  particular  to  discontinue, 
compromise,  or  abandon  any  action,  etc.,  be- 
tween the  company  and  other  persons, 
whether  shareholders  or  not ;  to  compound, 
accede  to,  or  execute  any  deed  of  composi- 
tion, or  conveyance,  or  assignment  for  the 
benefit  of  creditors,  and  to  give  time  for  or 
abandon  any  debts  which  they  might  deem 
bad.  In  an  action  by  the  liquidator  of 
the  company  against  the  shareholder  for  calls 
due  at   the  date   of   forfeiture.     Held,  that. 


whatever  might  have  been  the  position  if 
there  had  been  no  special  provision  in  the 
articles  as  to  the  effect  of  forfeiture,  the 
liability  to  pay  calls  due  at  the  date  of  for- 
feiture was  expressly  continued  by  the 
articles,  and  was  not  covered  by  the  terms 
of  the  composition  deed.  If  the  deed  was 
intended  to  discharge  the  shareholder  from 
that  liability,  it  was  beyond  the  power  of 
the  directors.  Ooregum  Gold  Mining  Co.  of 
India  v.  Roper  (1892)  A.C.  125,  appUed. 
Per  Griffiths,  C.  J.,  and  Barton,  J. — The  effect 
of  the  articles  dealing  with  forfeiture  was 
not  to  create  a  new  hability  dependent  only 
upon  the  articles,  but  to  continue  the 
original  statutory  liability  to  pay  the  full 
amount  due  upon  the  shares.  It  was,  there- 
fore, no  more  in  the  power  of  the  directors 
to  discharge  the  shareholder  from  the 
liabilitjr  so  continued  than  from  the  liability 
wliich  existed  before  forfeiture.  Even  if  the 
liability  after  forfeiture  were  new,  and  could 
be  released  by  the  directors,  it  came  into 
existence  by  virtue  of  matter  arising  after 
the  date  of  the  deed,  and  consequently  was 
not  covered  by  the  deed.  Semble,  per 
Griffith,  C.J.,  and  Barton,  J.,  that  without 
express  provLsion  in  the  articles  the  liability 
for  calls  accrued  before  forfeiture  would  con- 
tinue after  forfeiture.  The  dictum  of 
Lord  Cairns,  L.J.,  in  Sfocken's  case,  L.R. 
3  Ch.  412,  apparently  to  the  contrary, 
should  be  read  as  applying  only  to  the 
terms  of  the  article  there  in  question.  Per 
Isaacs,  J. — If  there  had  been  no  express  pro- 
vision to  the  contrary  in  the  articles,  the 
liabihty  for  calls  accrued  before  forfeiture 
would  have  ceased  upon  forfeiture,  which,  as 
stated  by  Lord  Cairns,  L.J.,  in  Stocken's 
C2se,  L.R.  3  Ch.  412,  at  p.  414,  does  away 
with  the  mutual  relations  and  liabiUties  be- 
tween shareholder  and  company.  The 
liability  after  forfeiture  was,  therefore,  de- 
pendent upon  the  articles,  and  was  such  as 
under  the  Statute  might  have  been  released 
by  the  company  by  an  approi^riate  instru- 
ment, but  was  not  covered  by  the  terms  of 
the  deed  of  composition,  and  the  directors 
had  no  power  under  the  articles  to  release 
it.  Per  Higgins,  J. — The  liability  for  calls 
before  forfeiture  was  expressly  continued  by 
the  articles  ;  and  the  composition  deed,  if  it 
was  intended  to  release  the  shareholder  from 
that  liability,  was,  so  far  as  it  related  to 
that  liability,  an  agreement  for  reduction  of 
capital,     and,     therefore,    void.  Colonial 
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Finance,  Mortgage,  Investment  and  Guarantee 
Corporation  Ltd.  v.  Goldsmith  (1908)  8  S.R. 
<N.S.W.)  164,  affirmed.  Goldsmith  v.  Col- 
onial Finance,  Mortgage,  Investment  and 
Guarantee  Corporation,  8  C.L.R.  241. 

Money  subscribed  to  projected  company  — 
Contract  to  repay  subscriptions  Considera- 
tion Option  to  have  money  applied  towards 
payment  of  shares  in  company— Resulting 
trust  for  donors.] — Sec  Gift.  Luke  v.  Waite, 
2  C.L.li.  2.-i2. 

Interpretation  -  Submission  by  plaintiff  to 
indemnify  company  Intention  of  parties  and 
Court  when  making  decree  -  Principal  and 
surety  Suit  by  company  to  enforce  lien — 
Counter-claim.] — In  a  suit  for  reftification  of 
their  share  register  the  respondent  company 
were  ordered  to  rectifj-  by  restoring  the  ap- 
pellant's name  to  the  register  as  holder  of 
certain  shares  that  had  been  transferred  by 
the  appellants  wife,  acting  under  an  invalid 
power  of  attorney,  the  appellant,  by  his 
counsel,  making  an  undertaking  or  submis- 
sion, which  was  embodied  in  the  decree,  to 
indemnify  the  respondents  to  the  extent  of 
all  moneys  received  by  his  wife  as  the  pro- 
ceeds of  the  sales  of  the  shares,  and  against 
any  loss  that  the  respondents  might  sustain 
or  liability  they  might  incur  to  persons  other 
than  the  appellant  by  reason  of  obedience 
to  the  decree.  The  respondents,  in  execu- 
tion of  the  decree,  cancelled  the  registra- 
tion in  the  names  of  the  transferees,  and 
restored  the  appellants  name  as  holder  of 
the  shares  in  question.  The  result  was 
that,  in  respect  of  the  shares  of  one  of  the 
transferees,  the  defendants,  in  obeying  the 
decree,  incurred  a  loss  within  the  meaning 
of  the  submission  of  a  sum  exceeding  the 
total  amount  received  by  the  appellant's 
wife  for  the  sale  of  all  the  shares,  and  the 
wife  was  left  liable  to  the  other  trans- 
ferees for  the  amount  of  the  purchase  money 
paid  to  her  in  re-spect  of  the  shares  trans- 
ferred to  tliem.  In  a  suit  by  tlie  com- 
pany to  enforce  the  submission,  claiming  a 
lien  under  their  articles  of  association  on 
the  shares  to  tlie  amount  alleged  to  be  due 
in  respect  of  tlie  recovery  of  the  shares,  and 
asking  for  an  order  for  the  sale  of  the  shares 
to  give  effect  to  the  lien,  the  appellant 
counterclaimed  for  a  modification  of  the 
submission,  or,  in  the  alternative,  an  in- 
demnity  to   the   extent    of    all   monevs   he 


might  be  called  upon  to  pay  the  trans- 
ferees. Held,  that  it  was  not  open  to 
the  appellant  at  that  stage  to  dfeny  the 
authority  of  his  counsel  to  make  the  sub- 
mission in  question;  that,  in  construing  the 
submission,  regard  should  be  had,  not  only 
to  its  actual  words,  but  also  to  the  con- 
text, the  subject  matter,  the  intention  of 
the  parties,  and  the  facts  as  they  were  pre- 
sent to  the  mind  of  the  parties  and  the 
Court  at  the  date  of  the  decree  ;  that  its 
effect,  when  so  regarded,  was  that  the  ap- 
pellant tliereby  became  surety  to  the  extent 
specified  for  any  person  to  whom  the  re- 
spondents might  have  been  entitled  to  have 
recourse,  but  on  the  assumption  that  he 
would  have  the  benefit  of  the  moneys  his 
wife  had  received  to  indemnifj'  liimself 
against  the  liability  he  so  undertook  ;  and 
therefore,  that  as  the  respondents  had  by 
their  action  put  the  transferees  in  a  pos- 
tion  to  claim  repa\Tnent  of  the  purchase 
moneys  from  the  wife,  and  to  that  extent 
diminished  the  fund  on  which  the  appellant 
relied  to  protect  himself,  the  appellant  was 
entitled  to  be  relieved  of  his  indemnity  to 
the  extent  of  the  purchase  money  received 

!  by  his  wife  in  respect  of  anj^  of  the  shares 
as  to  wliich  the  respondents'  action  had 
left  him  or  his  wife  liable  for  the  purchase 

^  money.  Daily  Telegraph  Newspaper  Co. 
Ltd.  V.  McLaughlin  (1906)  6  S.R.  (X.S.W.), 
519,  varied  and  cause  remitted  to  the  Supreme 


,    Court.     McLaughlin 


Daily      Telegraph 


Newspaper  Co.,  Ltd.,  4  C.L.R.  548. 

TV.  TRANSFER  OF  SHARES. 

Directors'  power  to  refuse  to  register  — 
Rectification  of  register —  Practice  Parties 
—Person  or  member  aggrieved  Power  of 
Court  to  impose  conditions  Amendment — 
Companies  Act  1899  (N.S.W.)  (No.  40  of  1899), 
s.  232.] — The  directors  of  a  company,  in  exer- 
cising their  power  of  refusal  to  register 
tranfers  of  shares,  must  exercise  it  in  good 
faith,  and  with  due  regard  to  the  transferor's 
right  of  property  in  the  shares,  and  the 
rights  of  the  transferee,  and  must  fairly 
consider  the  question  of  the  transferee's 
fitness.  In  an  application  under  s.  232  of 
the  Companies  Act,  1899  (N.S.W.),  to  com- 
pel the  directors  of  a  company  to  register 
a  transfer,  although  it  is  for  the  appli  ant 
to  satisfy  the  Court  by  e\ndence  that  there 
was  no  sufficient  reason  for  the  refusal  of 
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the  directors  to  register,  the  Court  maj-,  as 
in  other  cases,  in  the  absence  of  direct  evi- 
dence on  that  point,  draw  inferences  of 
fact  from  the  circumstances  surrounding  the 
refusal ;  and,  if  the  reasons  inferred  are  im- 
proper or  insufficient,  may  direct  the  com- 
pany to  register.  In  making  an  order  for 
registration  of  a  transfer,  and  rectification 
of  the  register,  in  such  a  case  the  Court  has 
no  power  to  make  it  a  condition  of  the 
order  that  the  apphcant  should  give,  and 
the  company  should  accept,  an  luidertaking 
by  the  applicant  to  indemnify  the  company 
in  respect  of  calls  for  which  the  transferor 
would  have  been  liable  if  his  name  had  re- 
mained on  the  register  as  holder  of  the 
shares  ;  Ex  parte  Penney,  L.R.  8  Ch.  446  ; 
In  re  Bell  Bros.,  Ltd.,  65  L.T.  (N.S.)  246  : 
and  1)1  re  Coalport  China  Co.  (1895)  2  Ch. 
404  ;  considered  and  applied.  Where  an 
application  was  made  bj^  the  party  benefi- 
cially interested  in  shares,  to  compel  regis- 
tration of  a  transfer  of  the  shares  in  the 
.name  of  nominees,  who  had  executed  the 
transfer  as  transferees,  but  who  were  not 
j  oined  as  parties  to  the  application : — 
Held,  that  the  proceedings  could  be  amended 
by  joining  the  nominees  as  applicants.  In  re 
NewLambton  cfcc,  Co.  (1904)  4  S.R.  (N.S.W.) 
202,  except  as  to  the  undertaking,  affirmed. 
Semble,  the  High  Court  in  the  hearing  of  an 
appeal  from  the  Supreme  Court  of  a  State 
cannot  receive  fresh  evidence.  New  Lamb- 
ton  Land  and  Coal  Co.,  Ltd.  v.  London  Bank 
of  Australia,  Ltd.,  1  C.L.R.  524. 

Refusal  of  registration  ~  Discretion  of 
'directors  —  Increase  of  voting  power  — 
Transfer  to  a  trustee  for  transferor 
—  Articles  of  association  —  Companies 
Act  1899  (N.S.W.)  (No.  40  of  1899),  ss. 
232,  235.]  —  By  the  articles  of  association 
of  a  company  incorporated  in  New  South 
Wales  it  was  provided  that  shareholders 
should  be  entitled  to  vote  according  to  the 
nmnber  of  shares  held  by  them  as  follows  : 
holders  of  1  share  to  10  shares  1  vote,  holders 
of  1 1  to  25  shares  2  votes,  holders  of  26  to  50 
i?hares  3  ^'otes,  holdere  of  over  50  shares  4  l 
votes.  It  was  also  pro\dded  that  shares  ' 
should  be  transferred  only  at  the  discretion 
of  the  directors.  Held,  that  the  directors 
might  properly,  in  the  exercise  of  their 
•discretion,  refuse  to  register  a  transfer  of  a 
share  where  the  whole  beneficial  interest  in 
the   share   was    retained    bv    the    transferor 


j  and  the  transfer  was  made  for  the  purpose  of 
I  increasing  the  voting  power  of  the  transferor. 
I  In  re  Manning  River  Co-operative  Dairy  Co. 
!  Ltd.,  14  S.R.  (N.S.W.)  344,  reversed.  The 
\  Manning  River  Co-operative  Dairy  Co.,  Ltd. 
v.   Shoesmith,   and  Another,   19   C.L.R.    714. 

Void  power  of  attorney— Liability  of  com- 
pany—Lunatic—Effect of  signature— Rep- 
resentation of  Agency  —  Estoppel.]  —  See 
Lunacy.  McLaughlin  v.  Daily  Telegraph 
Newspaper  Co.  (No.  2)  ;  McLaughlin  v.  Vale 
of  Clwydd  Coal  Mining  Co.  (No.  2),  1  C.L.R. 
243,  479. 

V.  DEBENTURES. 
Modification  of  rights  of  debenture 
holders  by  majority  —  Compromise  or 
arrangement — Jurisdiction — Companies  Act 
Amendment  Act  1889  (Qd.)  (53  Vict.  No.  18), 
s.  35.] — The  holders  of  three-fourtks  in  value 
of  certain  debentures  issued  by  a  Company 
were  empowered  to  modify  tlie  rights  of  all 
the  debenture  holders  by  sanctioning  any 
modification  proposed  by  the  Company,  or 
j  any  compromise  or  arrangement  whicli 
i  would  under  the  Companies  Act  Amendment 
[  Act  1889  be  such  as  the  Court  would  have 
jurisdiction  to  sanction.  Held,  that  an  ar- 
rangement that  tlie  debenture  holders  should 
accept  fully  paid  up  shares  in  a  new  company 
in  satisfaction  of  the  debenture  debt  was  a 
compromise  that  the  Court  would  have  juris- 
diction to  sanction  and  having  been  bona 
fide  agreed  to  by  the  required  majority  was 
binding  on  all  the  debenture  holders.  Held 
also,  that  whether  some  other  proposal  was 
or  might  have  been  more  beneficial  did  not 
affect  the  validity  of  the  compromise.  Isles 
V.  Daily  Mail  Neicspaper  Ltd.,  14  C.L.R. 
193. 

VI.  INCOME  TAX  DI\^DENDS. 

Dividend  out  of  reserved  funds— Capitaliza- 
tion of  profits — Bonus.] — .See  Income  Tax. 
Commissioner  of  Income  Tax  {Qd.)-  Bris- 
bane Gas  Co.,  5  C.L.R  96. 

VII.  WINDING-UP. 

(a)    COMPXTIiSORY. 

Order  for  compulsory  liquidation — Special 
leave  to  appeal— Rescission.]— See  Appeal. 
Barber  d-  Co.,  Ltd.  v.  Simon,   19   C.L.R.  24. 

Right  of  creditors  to  demand  compulsory 
winding-up    —    Voluntary  and   compulsory 
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winding-up  ■-  Companies  Act  1893  | 
(W.A.)  (56  Vict.  No.  8).  ss.  26.  107,  150, 
152  ^  Voluntary  liquidation  in  progress — 
Discretion  of  Court.] — Wliero  a  company  is 
in  voluntary  liquidation  tho  petitioning 
creditors  for  a  compuLsory  liquidation  must 
show  a  prima  facie  case  that  they  would  be 
prejudiced  by  a  voluntary  winding-up.  Upon 
an  application  for  compuLsory  winding-up  at 
the  instance  of  creditors,  in  lieu  of  a  volun- 
tary winding-up  already  in  progress,  a 
prima  facie  case  was  made  that  certain 
shareholders,  whose  shares  -were  nominally 
fuUj'  paid,  were  nevertheless  liable  to  make 
contribution,  and  that  the  matter  would  not 
be  properly  investigated  in  the  voluntary 
winding-up.  Under  s.  152  of  the  Cotn- 
panies  Act,  1893  (W.A.)  it  is  required  that  re- 
gard should  be  had  to  the  wishes  oi  the 
creditors,  members,  and  contributories  of  the 
company  in  the  appointment  of  a  liquidator. 
A  large  majority  of  the  creditors  of  the 
appellant  company  desired  that  the  voluntary 
liquidation  should  be  continued,  but  nearly 
all  were  in  some  degree  holders  of  shares  in 
respect  of  which  a  liability  was  asserted  ; 
on  the  other  hand,  a  substantial  body  of 
creditors  desired  a  compulsory  winding-up 
order.  Held,  that  the  discretion  of  the 
Judge  in  ordering  a  compulsory  winding-up 
was  properly  exercised,  and  should  not  be 
disturbed.  Great  Fingal  Associated  Gold 
Mining  Co.  v.  Harness,  4  C.L.R.  223. 

(6)  Voluntary. 
Extraordinary  resolution  —  Presence  of 
quorum  at  meeting  —  Evidence  —  Pre- 
sumptive evidence — Agreement  to  release 
liability  in  respect  of  shares— Companies  Act 
1890  (Vict.)  (No.  1074),  ss.  52,  67,  114,  115, 
118.]— Sect.  118  of  the  Companies  Act  1890 
(Vict.),  reqiures  that  notice  of  any  extra- 
ordinary resolution  passed  for  the  winding- 
up  of  a  company  voluntarily  shall  be  given 
by  advertisement  in  the  Government  Gazette. 
Held,  that  a  record  in  writing  of  such  a  reso- 
lution signed  by  the  chairman  of  the  meeting 
at  which-  it  was  passed,  a  copy  of  M^hich 
was  sent  to  the  Registrar-General,  and  re- 
corded by  him,  and  was  also  published  in  the 
Government  Gazette,  was  prima  facie  evidence 
that  all  that  took  place  at  that  meeting 
was  done  lawfully,  and,  therefore,  if  a 
quorum  was  requisite  at  such  meeting,  that 
there  was  such  a  quorum  present.  By 
reason  of  the  presumption  against  fraud  in 


the  carrying  out  of  duties  to  be  performed 
under  an  Act  of  Parliament,  a  certified  copy 
of  a  printed  copy  of  such  a  resolution  sent  to 
the  Registrar- General  by  the  company  is 
primal  facie  evidence  of  a  valid  resolution. 
Where  an  act  is  done  whicli  can  be  done 
legally  only  after  the  performance  of  some 
prior  act,  proof  of  the  later  act  is  presumptive 
evidence  that  the  prior  act  was  done.  This 
presumption  is  applicable  to  the  proceedings 
of  corporations,  and,  therefore,  proof  of  the 
passing  of  an  extraordinary  resolution  for 
voluntary  winding-up  is  prima  facie  evidence 
that,  if  a  quorum  was  necessary  at  such 
meeting,  a  quorum  was  present.  Held,  on 
the  evidence,  the  prima  facie  evidence  that 
a  quorum  was  present  at  such  a  meeting 
was  not  rebutted.  Held,  also,  upon  the 
evidence,  that  there  was  no  evidence  of 
any  valid  agreement  by  the  company  dis- 
charging the  respondents  from  their  liability 
to  a  call  made  under  the  voluntary  liquida- 
tion. McLean  Bros,  and  Rigg,  Ltd.  v.  Grice 
(1906)  V.L.R.  610  ;  28  A.L.T.  14,  reversed. 
McLean  Bros,  and  Rigg.  Ltd.  v.  Grice,  4 
C.L.R.  835. 

(c)  Proof  of  Debt. 
Hiring  agreement — Acceleration  of  rent  on 
breach — Liquidated  damages  or  penalty.]^ 
The  question  whether  a  certain  sum  fixed  in 
a  contract  to  be  paid  by  the  person  commit- 
ting a  breach  of  its  provisions  is  to  be  treated 
as  a  penalty  or  liquidated  damages  depends 
upon  whether  the  sum  stipulated  for  can  or 
cannot  be  regarded  as  "  a  genuine  pre- 
estimate  of  the  creditor's  probable  or  pos- 
sible interest  in  the  due  performance  of  the 
principal  obligation."  Public  Works  Com 
missioner  v.  Hills  (1906)  A.C.  368,  applied. 
In  an  agreement  for  the  leasing  of  a  paten- 
ted system,  the  duration  of  the  term  was 
ten  years  ;  the  lessees  agreed  to  pay  rent 
annually  in  advance,  and  to  operate  the 
system  continuously  upon  their  premises 
and  that  they  would  not  remove  or  detach 
the  system  or  any  part  of  it.  or  make  change.^ 
in  it  or  ase  it  unreasonably  or  improperly  ; 
\  tho  lessors  on  their  part  were  to  iastal  the 
I  system  with  suitable  operating  machinery, 
!  and  keep  it  in  repair,  and  bear  the  risk 
of  damage  by  fire.  The  system  was  to 
remain  the  property  of  the  lessors  and  in 
case  of  any  breach  of  the  agreed  conditions 
by  the  lessees,  or  in  the  event  of  the  lessees' 
,    bankruptcy,  the  whole  of  the  rent  for  the 
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rest  of  the  term  was  immediately  to  Ijecome 
due,  and  the  lessor  might  also  enter  fortli- 
with  on  the  premLses  and  remo\e  the  system. 
The  lessees,  a  Joint  Stock  Company,  being 
wound-up,  the  lessor  claimed  to  prove  in  the 
liquidation  for  the  whole  amount  of  the  ten 
years"  rent.  Held  ( O'Connor,  J.,  dissenting), 
that  bj'  the  agreement  an  absolute  obligation 
wan  imposed  on  the  lessees  to  pay  a  sum 
equal  to  tlie  whole  ten  years'  rent  in  any  event 
with  a  provision  tliat  it  inight  be  paid  in 
annual  instalments,  so  long  as  certain  con- 
ditions were  observed.  Per  O'Connor,  J. — 
The  contract  could  not  be  construed  as 
making  the  whole  amount  of  the  rent  payable 
in  advance,  subject  to  a  condition  for  de- 
ferred payments.  The  principle  of  accelera- 
tion of  payments  was  therefore  not  applic- 
able. Lamson  Store  Service  Co.  v.  Weidcn- 
hack  and  Co.'s  Trustees,  7  W.A.L.R.  166, 
approved.  Lamson  Store  Service  Co.,  Ltd. 
V.  Russell  Wilkins  and  Soi^s,  Limited,  4 
C.L.R.  672. 

Vni.   GENERAL. 

Promoter,  who  is  —  Amount  recover- 
able.] —  One  who  brings  a  company  into 
existence  by  taking  an  active  part  in  form- 
ing it  or  in  procuring  persons  to  join  it  as 
soon  as  it  is  technically  formed  is  a  pro- 
motor  of  the  company.  In  an  action  by 
a  mining  company  against  the  defendant 
to  recover  the  profit  made  by  him  as  a  pro- 
motor  of  the  company,  which  profit  had 
not  been  disclosed  to  the  directors  or  to 
the  shareholders.  Held,  that,  on  the  evi- 
dence, tlie  defendant  was  a  promoter,  and 
that  the  company  wag  entitled  to  recover 
from  him  his  net  gain  from  the  transaction 
as  a  whole,  including  the  value  when  issued 
of  shares  in  the  company  issued  to  him 
which  had  become  worthless,  bvit  not  in- 
cluding money  paid,  and  shares  issued,  to 
him,  and  paid  and  transferred  by  him  to 
others  for  services  rendered  by  him  in  the 
formation  of  the  company.  Wheal  Ellen 
Gold  Mining  Co.,  No  Liability  v.  Bead,  7 
C.L.R.  34. 

Issue  of  new  shares  —  Declaration  of 
bonus  —  Payment  for  shares  by  bonus 
—Option  to  shareholders— Tenant  for  life  and 
remaindermen — Capital  or  income.] — Where 
a  company  increases  its  capital  by  issuing 
new  shares  which  are  offered  to  shareholders, 
and  at  tlie  same  time  distributes  accumula- 
C.L.R.D.         4 


ted  profits  in  tne  iwi-m  of  a  dividend  or  bonu.s 
with  which  payment  may  be  made  for  the  new 
shares  so  olTered,  the  amount  of  a  dividend 
or  bonus  in  respect  of  shares  held  by  trustees 
which  is  applied  in  payment  for  new  shares 
offered  to  and  accepted  by  them  is,  as 
between  tenant  for  life  and  remaindermen, 
income  of  the  estate  and  not  capital,  unless 
the  ordinary  instincts  of  human  self-interest 
of  a  reasonably  prudent  man  would  naturally 
and  instantly  lead  him  to  apply  the  dividend 
or  bonus  in  payment  of  the  new  shares  not- 
withstanding that  acceptance  of  the  shares 
is  legally  refusable.  A  company  increased 
its  capital  by  issuing  new  shares  which  were 
offered  to  shareholders  in  proportion  to  the 
number  of  sliares  held  by  each  and  a  boniLs 
was  at  the  same  time  declared  out  of  accvimu- 
lated  profits  equal  to  tlie  full  amount  payable 
on  the  shares,  which  might  be  applied  by 
shareholders  in  payment  for  the  new  shares 
subject  to  a  provision  that  the  company 
might  sell  all  shares  not  applied  for  by  share- 
holders and  distribute  the  amount  of  the 
premimn  obtained  pro  rata  among  the  sliare- 
liolders  who  did  not  apply  for  new  shares. 
It  was  common  ground  that  the  value  of  the 
new  shares  would  exceed  the  amount  of  the 
dividend.  Held,  by  Isaacs  and  Gavan  Duffy, 
JJ.  (Griffith,  C.J..  dissenting),  that  from  a 
business  standpoint  a  full  and  free  option 
was  left  to  shareholders  to  accept  or  refuse 
new  shares,  and  therefore  that  as  between 
tenant  for  life  and  remaindermen,  although 
new  shares  accepted  by  trustees  were  capital 
of  the  estate,  the  tenant  for  life  was  entitled 
to  a  charge  on  thenaf  or  the  amount  of  the  bonvLs . 
Decision  of  the  Supreme  Court  of  New  South 
Wales  (Harvey,  J.)  affirmed.  Mitchell  v. 
Hart,  19  C.L.R.  3.3. 

Refusal  of  company  to  appeal — Leave  to 
shareholder  to  appeal.]  —  The  A.  companj', 
which,  by  itself  or  its  nominees,  owned 
half  of  the  shares  in  the  B,  companj', 
brought  an  action  against  the  B.  company 
and  judgment  was  given  in  favour  of  the  A. 
company.  The  directors  of  the  B.  company 
being  equally  divided  in  opinion  on  the 
question  of  bringing  an  appeal  to  the  High 
Court  from  this  judgment  :  Leave  was  given 
to  C,  who  by  himself  or  his  nominees  held 
the  other  half  of  the  shares  in  the  B.  com- 
pany, to  appeal  on  behalf  of  himself  and  all 
other  members  of  the  B.  company.  Campbell 
V.  Kitchen  ds  Sons    Ltd.    12  C.L.R.  513. 
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winding-up  —  Companies  Act  1893 
(W.A.)  (56  Vict.  No.  8),  ss.  26,  107,  150, 
152  —  Voluntary  liquidation  in  progress — 
Discretion  of  Court.] — Where  a  company  is 
in  voluntary  liqiiidation  the  petitioning 
creditors  for  a  compulsory  liquidation  must 
sl\o\v  a  prima  facie  case  that  they  would  be 
prejudiced  by  a  voluntary  winding-up.  Upon 
an  application  for  compulsory  winding-up  at 
the  instance  of  creditors,  in  lieu  of  a  volun- 
tary winding-up  alreadj^  in  progress,  a 
prima  facie  case  was  made  that  certain 
shareholders,  whose  shares  were  nominally 
fully  paid,  were  nevertheless  liable  to  make 
contribution,  and  that  the  matter  would  not 
be  properlj^  investigated  in  the  voluntary 
winding-up.  Under  s.  152  of  the  Com- 
panies Act,  1893  (W.A.)  it  is  required  that  re- 
gard should  be  had  to  the  wishes  oi  the 
creditors,  members,  and  contributories  of  the 
company  in  the  appointment  of  a  liquidator. 
A  large  majority  of  the  creditors  of  the 
appellant  company  desired  that  the  voluntary 
liquidation  should  be  continued,  but  nearly 
all  were  in  some  degree  holders  of  shares  in 
respect  of  which  a  liability  was  asserted  ; 
on  the  other  hand,  a  substantial  body  of 
creditors  desired  a  compulsory  winding-up 
order.  Held,  that  the  discretion  of  the 
Judge  in  ordering  a  compulsory  winding-up 
was  properly  exercised,  and  should  not  be 
disturbed.  Great  Fingal  Associated  Gold 
Mining  Co.  v.  Harness,  4  C.L.R.  223. 

(b)    VOLTTNTARY. 

Extraordinary  resolution  —  Presence  of 
quorum  at  meeting  —  Evidence  —  Pre- 
sumptive evidence — Agreement  to  release 
liability  in  respect  of  shares  — Companies  Act 
1890  (Vict.)  (No.  1074),  ss.  52,  67,  114,  115, 
118.]— Sect.  118  of  the  Companies  Act  1890 
(Vict.),  requires  that  notice  of  any  extra- 
ordinary resolution  passed  for  the  winding- 
up  of  a  company  voluntarily  shall  be  given 
by  advertisement  in  the  Government  Gazette. 
Held,  that  a  record  in  writing  of  such  a  reso- 
lution signed  Ijy  tlie  chairman  of  the  meeting 
at  which-  it  was  passed,  a  copy  of  which 
was  sent  to  the  Registrar-General,  and  re- 
corded by  him,  and  was  also  publislied  in  the 
Government  Gazette,  was  prima  facie  evidence 
that  all  that  took  place  at  that  meeting 
was  done  lawfully,  and,  therefore,  if  a 
quorum  was  requisite  at  such  meeting,  that 
there  was  such  a  quorum  present.  By 
reason  of  the  presumption  against  fraud  in 


I  the  carrying  out  of  duties  to  be  jjcrformed 
under  an  Act  of  Parliament,  a  certified  copy 
of  a  printed  copy  of  such  a  resolution  sent  to 
the  Registrar-General  by  the  company  is 
I  prima  facie  evidence  of  a  vaUd  resolution. 
;  Where  an  act  is  done  which  can  be  done 
!  legally  only  after  the  performance  of  some 
prior  act,  proof  of  the  later  act  is  presumptive 
evidence  tiiat  the  prior  act  was  done.  This 
presumption  is  applicable  to  the  proceedings 
of  corporations,  and,  therefore,  proof  of  the 
'  passing  of  an  extraordinary  resolution  for 
'  voluntary  winding-up  is  prima  facie  evidence 
that,  if  a  quorum  was  necessary  at  such 
meeting,  a  quorum  was  present.  Held,  on 
the  evidence,  the  prima  facie  evidence  that 
a  quorum  was  present  at  such  a  meeting 
was  not  rebutted.  Held,  also,  upon  the 
evidence,  that  there  was  no  evidence  of 
any  valid  agreement  by  the  company  dis- 
charging the  respondents  from  their  liability 
to  a  call  made  under  the  voluntary  liquida- 
tion. McLean  Bros,  and  Rigg,  Ltd.  v.  Grice 
(1906)  V.L.R.  610  ;  28  A.L.T.  14,  reversed^ 
McLean  Bros,  and  Rigg.  Ltd.  v.  Grice,  4 
C.L.R.  835. 

(c)  Proof  of  Debt. 
Hiring  agreement — Acceleration  of  rent  oit 
breach— Liquidated  damages  or  penalty.] — 
The  question  whether  a  certain  sum  fixed  in 
a  contract  to  be  paid  by  the  person  commit- 
ting a  breach  of  its  provisions  is  to  be  treated 
as  a  penalty  or  liquidated  damages  depends 
upon  whether  the  sum  stipulated  for  can  or 
cannot  be  regarded  as  "a  genuine  pre- 
estimate  of  the  creditor's  probable  or  pos- 
sible interest  in  the  due  performance  of  the 
principal  obligation."  Public  Works  Com 
missioner  v.  Hills  (1906)  A.C.  368,  applied. 
In  an  agreement  for  the  leasing  of  a  paten- 
ted system,  the  duration  of  the  term  was 
ten  years  ;  the  lessees  agreed  to  pay  rent 
annually  in  advance,  and  to  operate  the 
system  continuously  upon  their  premises 
and  that  they  would  not  remove  or  detach 
the  system  or  any  part  of  it,  or  make  clianges 
in  it  or  use  it  unreasonably  or  improperly  ; 
the  lessors  on  their  part  were  to  instal  the 
system  with  suitable  operating  machinery, 
and  keep  it  in  repair,  and  bear  the  risk 
of  damage  by  fire.  The  system  was  to 
remain  the  property  of  the  lessors  and  in 
case  of  any  breach  of  the  agreed  conditions 
by  the  lessees,  or  in  the  event  of  the  lessees' 
bankruptcy,   the  wliole  of  the  rent  for  the 
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rest  of  the  term  was  immediately  to  become 
due,  and  the  lessor  might  also  enter  fortli- 
with  on  tlie  premises  and  remove  the  system. 
The  lessees,  a  Joint  Stock  Company,  being 
wound-up,  the  lessor  claimed  to  prove  in  the 
liquidation  for  the  whole  amount  of  the  ten 
years"  rent.  Held  ( O'Connor,  J.,  dissenting), 
that  by  the  agreement  an  absolute  obligation 
wan  imposed  on  the  lessees  to  pay  a  sum 
equal  to  the  whole  ten  years'  rent  in  any  event 
with  a  pro\ision  tliat  it  might  be  paid  in 
annual  instalments,  so  long  as  certain  con- 
ditions were  observed.  Per  O'Connor,  J. — 
The  contract  could  not  be  construed  as 
making  tlie  whole  amount  of  the  rent  payable 
in  advance,  subject  to  a  condition  for  de- 
ferred paj'ments.  The  principle  of  accelera- 
tion of  payments  was  therefore  not  applic- 
able. Lamson  Store  Service  Co.  v.  Weidcn- 
hach  and  Co.'a  Trustees,  7  W.A.L.R.  166, 
approved.  Lamson  Store  Service  Co.,  Ltd. 
V.  Russell  Wilkins  and  Sons,  Limited,  4 
C.L.R.  672. 

VIII.   GENERAL. 

Promotor,  who  is  —  Amount  recover- 
able.] —  One  who  brings  a  company  into 
existence  bj^  taking  an  active  part  in  form- 
ing it  or  in  procuring  pereons  to  join  it  a>s 
soon  as  it  is  technically  formed  is  a  pro- 
motor  of  the  company.  In  an  action  by 
a  mining  company  against  the  defendant 
to  recover  the  profit  made  by  him  as  a  pro- 
motor  of  the  company,  which  profit  had 
not  been  disclosed  to  the  directors  or  to 
the  .shareholders.  Held,  that,  on  the  evi- 
dence, the  defendant  was  a  promoter,  and 
that  the  company  was  entitled  to  recover 
from  him  his  net  gain  from  the  transaction 
as  a  whole,  including  the  value  when  issued 
of  shares  in  the  company  issued  to  him 
which  had  become  worthless,  but  not  in- 
cluding money  paid,  and  shares  issued,  to 
him,  and  paid  and  transferred  by  him  to 
others  for  services  rendered  by  him  in  the 
formation  of  the  company.  Wheal  Ellen 
Gold  Mining  Co.,  No  Liability  v.  Read,  7 
C.L.R.  .34. 

Issue  of  new  shares  —  Declaration  of 
bonus  —  Payment  for  shares  by  bonus 
— Option  to  shareholders— Tenant  for  life  and 
remaindermen— Capital  or  income.]— Where 

a  company  increases   its   capital  by  issuing 
new  shares  which  are  offered  to  shareholders, 
and  at  the  same  time  distributes  accumula- 
C.L.R.D.        4 


ted  profits  in  tne  lorm  of  a  dividend  or  bonas 
with  v.hich  payment  may  be  made  for  the  new 
shares  so  ol^ered,  the  amount  of  a  dividend 
or  bonus  in  respect  of  shares  held  by  trustees 
which  is  applied  in  payment  for  new  shares 
ofiered  to  and  accepted  by  them  is,  as 
between  tenant  for  life  and  remaindermen, 
income  of  the  estate  and  not  capital,  unless 
the  ordinary  instincts  of  human  self-interest 
of  a  reasonably  prudent  man  would  naturally 
and  instantly  lead  him  to  apply  the  dividend 
or  bonus  in  payment  of  the  new  shares  not- 
witlistanding  that  acceptance  of  the  shares 
is  legally  refiLsable.  A  company  increased 
its  capital  by  issuing  new  shares  which  were 
offered  to  shareholders  in  proportion  to  the 
nvimber  of  shares  held  by  each  and  a  bonus 
wa.s  at  the  same  time  declared  out  of  accumu- 
lated profits  equal  to  tlie  full  amount  payable 
on  the  shares,  wliicli  might  be  applied  by 
shareholders  in  payment  for  the  new  shares 
subject  to  a  provision  that  the  company 
might  sell  all  shares  not  applied  for  by  share- 
holders and  distribute  the  amount  of  the 
premium  obtained  pro  rata  among  the  share- 
holders who  did  not  apply  for  new  .shares. 
It  was  common  ground  that  the  value  of  the 
new  shares  would  exceed  tlie  amount  of  the 
dividend.  Held,  by  Isaacs  and  Gavan  Duffy, 
JJ.  (Griffith,  C.J..  dissenting),  that  from  a 
business  standpoint  a  full  and  free  option 
was  left  to  shareholders  to  accept  or  refuse 
new  shares,  and  therefore  that  as  between 
tenant  for  life  and  remaindermen,  although 
new  shares  accepted  by  trastees  were  capital 
of  the  estate,  the  tenant  for  life  was  entitled 
to  a  charge  on  themf  or  the  amount  of  the  bonus. 
Decision  of  the  Supreme  Court  of  New  South 
Wales  {Harvey,  J.)  affirmed.  Mitchell  v. 
Hart,  19  C.L.R.  .3.3. 

Refusal  of  company  to  appeal — Leave  to 
shareholder  to  appeal.]  —  The  A.  company, 
which,  by  itself  or  its  nominees,  owned 
half  of  the  shares  in  the  B.  company, 
brought  an  action  against  the  B.  company 
and  judgment  was  given  in  fa\our  of  the  A. 
company.  The  directors  of  the  B.  company 
being  equally  divided  in  opinion  on  the 
question  of  bringing  an  appeal  to  the  High 
Court  from  this  judgment  :  Leave  was  given 
to  C,  who  by  himself  or  his  nominees  held 
the  other  half  of  the  shares  in  the  B.  com- 
pany, to  appeal  on  behalf  of  himself  and  all 
other  members  of  the  B.  company.  Campbell 
X.  Kitchen  d:  Sons    Ltd.    12  C.L.R.  513. 
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Powers     of     majority         Ultra     vires 
Misuse    of    powers  Carrying   on    business 

not  with  view  to  make  profits  for  distribution 
-Rights  of  minority  Injunction  Sydney 
Meat-preserving  Company  i Limited)  Incor- 
poration Act  1871  (N.S.W.),  ss.  1,  2,  12, 13.] 
A  fDinpany  v.  likli  liail  i)t'en  establisiied  in 
Sydney  under  tiie  rules  regulations  and  con- 
ditions of  a  deed  of  settlement,  for  the  pur- 
pose of  carryinp  on  the  hasiness  of  meat 
preserving  and  disposing  of  and  exporting 
the  products,  \\  a*i  in  1871  incorporated  under 
a  private  Act  of  New  South  Wales  for  the 
purposes  mentioned  in  the  deed  of  settle- 
ment. The  Act  provided  that  the  regula- 
tions might  be  altered,  but  not  in  opposition 
to  the  general  scope  or  true  intent  and  mean- 
ing of  the  deed  of  settlement,  and  that  no  i 
dividends  should  be  paid  except  out  of  profits. 
By  the  deed  of  settlement  it  was  provided 
that  the  clear  bona  fide  net  profits  arising 
from  the  operations  of  the  Company  should 
be  applied  in  jiayment  to  the  shareholders 
of  a  dividend  in  proportion  to  the  number 
of  shares  held  by  them,  and  that  the  directors 
might  in  their  discretion  out  of  the  profits 
of  each  half  year  set  apart  and  appropriate 
such  sum  as  they  might  tliink  advisable  for 
increasing  the  works  or  plant  or  in  forming 
or  adding  to  a  reserve  fund,  and  that  after 
such  appropriation  the  balance  (if  any)  i 
should  be  available  for  payment  of  dividends,  j 
A  majority  of  the  shareholders  were  graziers. 
No  dividends  were  ever  paid  by  the  Company,  j 
An  action  was  brought  by  a  shareholder 
against  the  Company  and  tlie  directors 
alleging  that  the  business  of  the  Company 
was  being  carried  on,  not  with  the  view  of 
paying  dividends,  but  with  a  view  to  bene- 
fiting the  pastoral  industry  generally  and 
those  members  of  tlie  Company  who  were 
interested  in  that  industry.  The  plaintiff 
claimed  a  declaration  that  the  Company 
and  its  directors  were  not  entitled  to  carry 
on  the  business  of  the  Company  for  the 
benefit  only  of  the  pastoral  industry  or  of 
those  members  of  the  Company  who  were 
interested  in  that  industry,  and  an  injunction 
restraining  the  Comjiany  and  their  directors 
from  carrj'ing  on  tlic  business  of  tlie  Company 
otherwise  than  with  a  view  to  earning  profits 
for  distribution  among  all  of  the  members  of 
the  Com  pan  J'  irrespective  of  whether  they 
were  graziers  or  not.  Held,  on  the  evidence, 
that  the  business  of  the  Company  had  been 
carried  on   in  the  interests   of  shareholders 


generally  and  with  a  view  of  making  profits 
which,  when  the  Company  should  think  it 
prudent  to  do  so,  might  be  divided  among 
them,  and  not  in  the  interests  only  of  such 
of  the  shareholders  as  were  graziers  ;  and, 
therefore,  that  the  action  failed.  Quaere, 
whether  if  the  plaintiff  had  established  the 
facts  alleged  he  would  have  been  entitled  to 
relief.  Decision  of  the  High  Court  :  Miles 
v.  Sydney  Meat  Preserving  Co.  (Ltd),  IG 
C.L.R.  oO,  affinned.  Miles  v.  The  Sydney 
Meat  Preserving  Co.  (Ltd.),  P.C.  17  C.L.R. 
G;i9. 

Rescission  of  contract  to  take  shares — Mis- 
representation in  inducing  the  contract — 
non-disclosure  of  material  agreement — Repre- 
sentation made  by  company.]— ^See  Contract. 
Johnston  v.  Friends  Motor  Co.,  Ltd.,  10  C.L.R. 
365. 


COMPROMISE. 

Accident  to  servant — Compensation.] — See 

Master  and  Servant.     Great  Fingall  Con- 
solidated V.  Sheehan,  li  C.L.R.  176. 


Compromise  of  prosecution  by  deed  — 
Charge  of  slander  —  Public  policy  —  Uncer- 
tainty of  duration  of  payment— Construction.] 

— See    Contract.     Kcrridge    v.     Simmonds, 
4    C.L.R.  2.o3. 
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(  a  )  Enforcement  of  Award  .  .    126 

( h  )  Enforcement  of  Order  of  Court   127 
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Court 129 
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III.  Western  Australia  ..  ..131 

I.  COMMONWEALTH. 

(a)  Award. 

Binding  effect  of — Relationship  of  employer 
and  employee  —  Evidence  —  Ship  —  Charter- 
party  —  Articles  —  Authority  of  agent  to 
employ  —  Holding  out  —  Prosecution  for 
breach  of  award  —  Commonwealth  Con- 
ciliation and  Arbitration  Act  1904-1911  (No. 
13  of  1904— No.  6  of  1911),  s.  44.]— An  award 
of  the  President  of  the  Commonwealtli  Court 
of  Conciliation  and  Arbitration  which  fixes  a 
certain  minimum  rate  of  wages  for  membei^ 
of  an  organization  of  employees  and  is  by 
its  terms  binding  on  certain  specified  em- 
ployers, is  only  enforceable  against  any  par- 
ticular one  of  those  employers  where  the 
relation  of  employer  and  employee  exists 
between  that  employer  and  the  member  of 
the  organization  who  is  alleged  to  be  entitled 
to  be  paid  wages  in  accordance  with  the 
award.  A  shipping  company  having  been 
convicted,  on  a  prosecution  under  s.  44  of  the 
Commonwealth  Conciliation  and  Arbitration 
Act  1904-1911  for  not  paying  to  an  engineer 
wages  in  accordance  with  an  award  which 
wa.s  binding  on  the  company  as  to  any  ships 
trading  or  passing  from  State  to  State,  the 
wages  being  in  respect  of  work  done  on  a 
ship  of  wliich  the  company  were  charterers. 
Held,  by  Griffith,  C.J.,  Barton  and  Gavan 
Duffy,  JJ.  {Isaacs  and  Rich,  JJ.,  dissenting), 
that  under  the  charter-party  and  the  ship's 
articles  the  engineer  was  an  employee  of  tlie 
owners  of  the  ship  and  not  of  the  company, 
and  that  there  was  no  evidence  that  the  agent 
who  entered  into  the  contract  of  employment 
with  the  engineer  contained  in  the  articles 
was  held  out  as  an  agent  for  the  company, 
and  tlierefore,  that  there  was  no  evidence 
upon  wliich  the  company  could  properly 
be  convicted.  Decision  of  the  Supreme 
Court  of  N.S.W.,  affirmed.  Peck  v.  Adelaide 
Steamship  Co.,  Ltd.,  18  C.L.R.  167. 

Validity — Dispute    extending    beyond    the 


limits  of  any  one  State— Demand  and  refusal 
—No  genuine  grievance— Demand  merely  a 
means  to  obtain  an  award^Organization — 
Rules  —  Amendment  —  Preference  to  union- 
ists—The Constitution  (63  &  64  Vict.  c.  12), 
s.  51  (XXXV.) — Commonwealth  Conciliation 
and  Arbitration  Act  1904-1910  (No.  13  of  1904 
—No.  7  of  1910),  ss.  4,  55  (2),  Schedule  B.— 
Industrial  Peace  Act  1912  (Qd.)  (No.  19  of 
1912),  s.  34.]— The  President  of  the  Common- 
wealth Court  of  Conciliation  and  Arbitration 
having,  on  tlie  application  of  an  organization 
of  tramway  employees,  made  an  award  pur- 
porting to  bind  a  tramway  company  in 
Queensland  and  a  tramway  trust  in  South 
AiLstraUa,  on  an  order  nisi  for  prohibition. 
Held,  by  Griffith,  C.J.  and  Barton,  Gavan 
Duffy  and  Rich,  JJ.  (Isaacs  and  Powers,  JJ., 
dissenting),  that  upon  the  evidence  there 
was  no  dispute  extending  beyond  the  limits 
of  any  one  State,  inasmuch  as,  assuming  the 
organization  of  employees  to  have  validly 
served  on  the  employers  in  several  States  a 
demand  in  the  form  of  a  log  of  conditions  of 
enaployment  which  the  employers  were  re- 
quired to  adopt,  and  that  demand  had  not 
been  acceded  to  by  the  employers,  yet  that 
demand  did  not  represent  the  real  grievances 
of  any  body  of  employees  but  was  put  for- 
ward by  the  organization  merely  as  a  means 
of  invoking  the  jurisdiction  of  the  Common- 
wealth Court  of  Conciliation  and  Arbitration 
and  obtaining  from  it  an  award  on  the  most 
favourable  terms  possible ;  and,  therefore, 
that  the  president  had  no  jurisdiction  to 
make  the  award.  The  rules  of  an  association 
copies  of  whicli  have  been  lodged  with  the 
Industrial  Registrar  together  with  an  appli- 
cation for  registration  of  tlie  association  as  an 
organization  pursuant  to  Schedule  B  to  the 
Commonwealth  Conciliation  and  Arbitration 
Act  1904-1910,  may  not  thereafter  be  altered 
until  the  association  has  been  registered  as 
an  organization,  and  then  only  in  the  manner 
prescribed  by  those  rules.  So  held  by 
Griffith,  C.J.,  and  Barton,  Gavan  Duffy, 
Powers  and  Rich,  JJ.  {Isaacs,  J.,  dissenting). 
Held,  also,  by  Griffith,  C.J.  and  Barton,  J., 
on  the  evidence  (1)  that  the  alleged  dis- 
pute was  not  submitted  to  the  Court  by  an 
organization,  but  by  an  irregular  voluntary 
association  of  persons  assuming  to  act  in  its 
name  ;  (2)  that  at  the  date  of  the  award 
there  was  no  subsisting  dispute  extending 
beyond  a  single  State,  or  that  if  there  was 
it    did    not    extend    to    Queensland.     Held. 
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further,  by  Griffith,  C.J.,  and  Barton,  J.,  that 
the  award  so  far  as  it  purported  to  extend  to 
Queensland  was  invalid  so  far  a-<  it  directed 
preference  to  unionists,  »is  heinp;  ei>ntrary  to 
the  provisions  of  the  Industrial  Peace  Act  of 
1912  (Qd.).  The  King  v.  The  Common- 
wealth Court  of  Conciliation  and  Arbitration 
and  the  President  thereof  and  the  Australian 
Tramway  Employees'  Association.  Ex  parte 
The  Brisbane  Tramway  Co.,  Ltd.  ;  Ex  parte 
The  Municipal  Tramways  Trust  Adelaide, 
19  C.L.R.  4:?. 

ib)  Case  Stati-i>. 

Case  stated  by  President  of  Commonwealth 
Court  of  Conciliation  and  Arbitration — 
Question  arising  in  the  proceeding — Propriety 
of  President  sitting  on  determination  of 
question—  Question  of  law — Opinion  of  Presi- 
dent— Facts  to  be  stated  in  case — Inferences 
of  fact— Jurisdiction  of  Commonwealth  Court 
of  Conciliation  and  Arbitration — Threatened 
impending  or  probable  dispute — Power  to 
arbitrate  —  Conference  —  Parties  not  sum- 
moned—The Constitution  (63  &  64  Vict.  c. 
2),  s.  51  (XXXV. I — Commonwealth  Conciliation 
and  Arbitration  Act  1904-1911  (No.  13  of  1904 
—No.  6  of  1911),  ss.  4,  16,  16a.  19,  31. j— The 
President  of  the  Conimonwealtli  Court  of 
Conciliation  and  Arbitration  ha\ing,  for  the 
purpose  of  referrinp  to  that  Court  a  matter 
which  has  come  before  him  on  a  conference 
convened  bj'  him  under  s.  16a  of  the  Common- 
wealth Conciliation  and  Arbitration  Act  1904- 
1911,  decided  that  an  indiLstrial  dispute 
exists,  the  question  whether  an  industrial 
dispute  exists  may  nevertheless,  on  the  hear- 
ing of  the  matter  so  referred,  be  a  "  question 
arising  in  the  proceeding,"'  within  the  mean- 
ing of  s.  .31  (2)  of  that  Act,  upon  which  the 
I'resident  may  state  a  case  for  the  ojiinion 
of  the  High  Court.  Whether  under  such 
circumstances  the  President  ought  to  sit  as  a 
JiLsitce  of  the  High  Court  on  the  argument 
of  the  case  stated  is  for  himself  to  decide, 
for  it  depends  on  the  question  whether  he  has 
formed  a  definite  opinion  that  an  industrial 
dispute  does  or  does  not  exist.  Held,  bj 
Barton,  A.C.J.,  Isaacs  and  Powers,  .JJ. 
(Higgins.  Oavan  Duffy  and  Rich,  JJ.,  dis- 
senting), (1)  that  a  fjuestion  asked  by  the 
President  in  a  cane  stated  by  him  for  the 
opinion  of  the  High  Court  under  s.  31  (2) 
must  be  really  a  question  of  law,  and,  not- 
withstanding the  provisions  of  h.  31  (2),  the 


oj)inion  of  the  President  that  the  question 
asked  is  a  question  of  law  is  not  binding  on 
the  High  Court  ;  (2)  that  the  case  so  stated 
nuist  also  set  out  the  facts  upon  which  tiie 
question  of  law  arises,  and  tiie  High  Court  is 
not  entitled  to  draw  inferences  of  fact  from 
the  facts  so  stated.  Per  Isaacs,  J. — The 
facts  so  set  out  need  not  be  found,  but  must 
be  stated  as  definite  facts  actually  existing 
in  the  case.  Per  Higgins,  J. — (1)  The 
question  whether  certain  facts  stated,  if  true 
and  unqualified,  amount  to  a  "dispute" 
within  the  meaning  of  the  Constitution  is 
a  question  of  law  ;  (2)  Sect.  31  of  the  Act 
makes  the  opinion  of  the  President  conclusive 
so  far  as  liis  right  to  bring  his  difficulty  before 
the  High  Court  is  concerned  ;  (3)  Semblc,  the 
Court  may  then  give  its  opinion  subject  to 
certain  conditions  to  be  stated.  Held  b_\ 
Isaacs,  Higgins,  Gavan  Duffy  and  Rich,  JJ. 
{Barton,  A.C.J. ,  and  Powers,  J.,  dissenting), 
that  in  the  case  of  a  dispute  being  only 
"  threatened  or  impending  or  probable  " 
within  the  definition  of  "  industrial 
dispute  "  in  s.  4  of  the  Commonwealth 
Conciliation  and  Arbitration  Act  1904-1911. 
the  Commonwealth  Coiirt  of  Conciliation 
and  Arbitration  has  jurisdictioi^  to 
arbitrate  as  well  a,s  to  conciliate  between 
the  parties  and  to  make  a  binding  award  by 
virtue  of  its  power  to  "prevent"  disputes. 
Held,  by  the  whole  Court,  that,  where  the 
President  has  summoned  to  a  conference 
under  s.  16.\.  of  the  Commonwealth  Con- 
ciliation and  Arbitration  Act  1904-1911  some 
only  of  the  parties  to  an  alleged  industrial 
dispute,  and  has  subsequently  referred  the 
dispute  to  the  Commonwealth  Court  of  Con- 
ciliation and  Arbitration,  that  Court  has 
cognizance  of  the  dispute  in  regard  to  those 
parties  who  were  not  so  summoned  to  the 
conference  but  who  have  appeared  or  been 
summoned  to  appear  under  s.  29  on  the  pro- 
ceedings taken  pursuant  to  such  reference. 
Merchant  Service  Guild  of  Australia  v.  New- 
castle and  Hunter  River  Steamship  Co.,  Ltd. 
(No.  1),  16  C.L.H.  591. 

Special  case  Question  "  arising  in  the  pro- 
ceeding "  Industrial  dispute  Demand 
made  by  employees  Necessity  for  pre-existing 
dissatisfaction  known  to  employers  -  The 
Constitution  i63  &  64  Vict.  c.  12).  s.  51  (xxxv.) 
—  Commonwealth  Conciliation  and  Arbitra- 
tion Act  1904-1911  (No.  13  of  1904--No.  6  of 
1911).  s.  31  (2). I — In  a  special  case  stated  1>_\ 
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the  President  of  the  Commonwealth  Court  of 
Conciliation  and  Ai-bitration  under  .s.  31  (2) 
of  the  Commonwealth  Conciliation  and  Arbi- 
tration Act  1904-1911,  the  only  facts  stated 
were  that  the  proceeding  canie  before  that 
Court  upon  an  order  of  the  President  made 
under  s.  19  (d)  of  the  Act,  the  claimants  being 
an  organization  of  nia.stere  and  officer^?  em- 
ployed by  the  respondents,  who  carried  on 
business  as  shipowners  on  the  coast  of  Aus- 
tralia ;  and  that  objection  was  taken,  in  their 
answers  and  at  the  liearing,  on  the  part  of 
many  of  the  respondents,  that  there  was  no 
indiLstrial  dispute  within  the  meaning  of  the 
Constitution  or  the  Act.  Held,  by  Barton, 
A.C.J,  and  Gavan  Duffy,  Powers  and  Rich, 
JJ.  {Isaacs  and  Higgins,  JJ.,  dissenting), 
that  the  question  "what  are  the  necessary 
indicia  of  an  industrial  dispute  within  the 
meaning  of  the  Constitution  and  of  the  Act  " 
was  not  a  cjuestion  "  arising  in  the  pro- 
ceeding," within  the  meaning  of  s.  31  (2) 
of  the  Act,  and  therefore,  although  stated 
by  the  President  to  have  arisen  in  the  pro- 
ceeding and  to  be  in  his  opinion  a  question 
of  law,  was  not  one  which  the  High  Court 
should  answer.  Held,  by  the  whole  Court, 
that,  in  the  case  of  a  demand  inade  by  or  on 
behalf  of  employees  on  their  employers  and 
refused  or  not  conceded,  pre-existing  dis- 
satisfaction comnumicated  to  or  known  by 
the  employers  before  the  demand  is  not  al- 
ways a  necessary  element  to  constitute  an 
indiLstrial  dispute  or  to  make  the  demand 
real  and  genuine.  R.  v.  Commonwealth  Court 
of  Conciliation  and  Arbitration  and  Merchant 
Service  Guild,  15  C.L.R.  .586,  explained. 
Merchant  Service  Guild  of  Australasia  v. 
Newcastle  db  Hunter  River  Steamship  Co., 
Ltd.  and  Others  (No.  2),  16  C.L.R.  705. 

(c)  Industrial  Agreement. 

Agreement  between  organisation  of  em- 
ployees and  employer — Agreement  intended 
to  have  operation  in  an  impossible  event- 
Agreement  not  to  resort  to  Commonwealth 
Court  of  Conciliation  and  Arbitration — 
Validity — Public  policy — Commonwealth  Con- 
ciliation and  Arbitration  Act  1904-1911  (No.  13 
of  1904— No.  6  of  1911),  s.  24,  Part  VI.]  Held, 
by  the  whole  Court,  that  an  agreement  be- 
tween an  organisation  of  employees  and  an 
employer,  made  at  a  time  when  there  is  an 
industrial  dispute  extending  beyond  the 
limits  of  one  State  to  which  they  are  parties. 


and  wliich  is  intended  by  both  of  them  to  be 
operative  only  as  an  indvLstrial  agreement 
witliin  Part  VI.  of  the  Commonwealth  Con- 
ciliation and  Arbitration  Act  1904-191 1  or  as  an 
agreement  certified  and  filed  under  s.  24  of  that 
Act,  is  not  operative  at  all  if  it  is  not  such  an 
indiLstrial  agreement  or  is  incapable  of  being 
certified  and  filed  under  s.  24,  and  therefore 
that  the  High  Court  will  not  interfere  by  in- 
junction to  restrain  the  organisation  from 
including  the  employer  in  proceedings  in  the 
Commonwealth  Court  of  Conciliation  and 
Arbitration  in  respect  of  that  dispute.  Held, 
by  Isaacs,  Higgins,  Gavan  Duffy  and  Rich, 
JJ.,  that  an  agreement  purporting  to  pre- 
vent the  parties  to  it  or  either  of  them  from 
instituting  proceedings  in  the  Commonwealth 
Court  of  Conciliation  and  Arbitration  is 
contrary  to  public  policy,  and  tlierefore  void. 
By  Higgins,  J. — The  agreement  was  meant  to 
operate  under  Part  VI.  of  the  Act,  and  could 
not ;  and  being  impossible  of  performance 
it  could  not  be  enforced.  Australian  Agri- 
cultural Co.  and  Others  v.  Federated  Engine- 
drivers  and  Firemens^  Association  of  Aus- 
tralasia, 17  C.L.R.  261. 

Industrial  agreement,  meaning  of — Agree- 
ment settling  terms  of  employment — Com- 
monwealth Conciliation  and  Arbitration  Act 
1904-1911  (No.  13  of  1904— No.  6  of  1911),  ss. 
4,  24.  73,  Part  VI.— The  Constitution  (63  & 
64  Vict.  c.  12),  s.  51  (xxxv.).]— Sect.  73  is  the 
governing  section  in  Part  VI.  of  the  Common- 
wealth Conciliation  and  Arbitration  Act,  and 
the  only  industrial  agreement  that  is  con- 
templated by  that  Part  is  an  industrial  agree- 
ment for  the  prevention  and  settlement  of 
industrial  disputes  by  conciliation  and  arbi- 
tration. Held,  therefore,  that  an  agreement 
made  by  an  organisation  and  an  employer 
purporting  to  settle  tlie  rates  of  wages  and 
conditioiLs  of  employment  which  should 
apply  to  meinbers  of  the  organisation  who 
'  were  then  or  might  thereafter  during  the 
I  currency  of  the  agreement  be  employed  by 
the  employer,  was  not  an  "  indastrial  agree- 
ment "'  within  the  meaning  of  Part  VI.  of  the 
Act,  notwithstanding  that  in  the  agreement 
itself  the  agreement  was  described  as  "  an 
industrial  agreement  made  pursuant  to  ""  the 
Act,  that  the  agreement  provided  for  its  being 
filed  in  the  office  of  the  Indastrial  Registrar 
under  the  provisions  of  the  Act,  and  that  it 
contained  a  provision  for  the  reference  of 
any  dispute  arising  under  the  agreement  to  a 
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conciliation  board,  and,  if  tliat  board  should 
not  agree,  then  to  the  Deputy  Industrial 
Registrar.  On  the  liearing  of  a  plaint  in  the 
Commonwealtli  Court  of  Conciliation  and 
Arbitration  in  resiiect  of  an  industrial  dispute 
extending  beNond  tbo  limits  of  one  State  one 
of  the  respondent  employers  proved  an  agree- 
ment between  him  and  the  claimant  organisa- 
tion covering  all  the  subjects  in  dispute. 
Hdd,  that  the  Court  was  entitled  before  dis- 
missing the  employer  from  the  plaint  to  in- 
quire whether  the  agreement  did  in  law  and 
in  fact  settle  the  dispute.  Federated  Engine- 
Drivers^  and  Firemen's  Association  of  Aus- 
tralasia V.  The  Broken  Hill  Pty.  Co.,  Ltd. 
(No.  3),  16  C.L.R.  71. 'i. 

Agreement  between  an  organisation  and  a 
branch  in  a  State  of  an  organisation — En- 
forcement of  agreement  —  Commonwealth 
Conciliation  and  Arbitration  Act  1904-1911 
(No.  13  of  1904— No.  6  of  1911 1,  ss.  4,  73,  75, 
76,  78. J — An  agreement  was  made  between 
the  Victorian  branch  of  an  association  which 
was  regLstered  as  an  organisation  imder  the 
Commonwealth  Conciliation  and  Arbitration 
Act  1904-191 1 ,  and  another  association  which 
also  was  so  registered,  and  the  seal  of  the  first- 
mentioned  association  was  affixed  to  it.  The 
agreement  was  filed  and  the  Industrial 
Registrar  certified  that  it  was  didy  made  and 
executed  pursuant  to  the  Act  by  and  on 
behalf  of  the  parties  thereto.  Held,  that  as 
the  agreement  was  not  made  between  organ- 
isations nor  between  an  organisation  and  a 
person,  it  was  not  within  ss.  73  and  75  of  the 
Act,  and  therefore  that  a  breach  of  it  could  not 
be  punished  in  the  manner  prescribed  by  the 
Act.  Montgomery  v.  Australian  Master  Hair- 
dressers and  Wigmakers'  Federation,  l.'i 
C.L.R.  721. 

Invalid  registration  of  organisation  sub- 
sequently validated  Validity  of  prior  agree- 
ment Meaning  of  "industrial  agreement" 
— Agreement  by  organisation  of  employees 
not  to  make  further  demands  on  employer 
Institution  of  proceedings  in  Commonwealth 
Court  of  Conciliation  and  Arbitration  In- 
junction to  restrain  proceedings  Common- 
wealth Conciliation  and  Arbitration  Act  1904- 
1911  No.  13  of  1904  No.  6  of  1911),  ss.  58, 
66.  67,  73.  78  Commonwealth  Conciliation 
and  Arbitration  Act  1911  (No.  6  of  1911;,  s.  4.] 
— An  A-ssociation  of  employees  which  was 
registered  as  an  organwation  under  the  Com- 


monwealth  Conciliation  and  Arbitration  Act 
at  a  time  when  it  was  not  entitled  to  be  so 
registered,  but  whose  registration  was  sub- 
sequently validated  by  s.  4  of  the  Common- 
wealth Conciliation  and  Arbitration  Act  1911, 
prior  to  the  passing  of  the  latter  Act  made 
an  agreement,  purporting  to  be  an  indus- 
trial agreement,  with  an  employer.  Held,  by 
Griffith,  C.J.,  and  Barton,  J.,  that  the  agree- 
ment was  as  valid  as  if  it  had  been  made  after 
the  passing  of  the  latter  Act.  !Semble,  by 
Barton,  J.  and  Isaacs,  J.  {co)itra  by  Griffith, 
C.J.),  that  an  agreement  made  between  an 
organisation  of  employees  and  an  employer 
embodying  a  code  for  the  regulation  of  the 
industrial  relations  between  them  for  a 
certain  term  and  containing  no  provision  for 
the  settlement  of  either  existing  or  future  dis- 
putes by  conciliation  or  arbitration,  is  not  an 
"  industrial  agreement  "  within  the  Common- 
wealth Conciliation  and  Arbitration  Act  1904- 
1911.  An  agreement  was  made  by  an 
organisation  of  employees  with  an  employer 
that  it  would  not  make  any  further  claims 
on  the  employer  in  relation  to  industrial 
matters  for  a  period  of  three  years.  Within 
that  time  the  organisation  commenced  pro- 
ceedings in  the  Commonwealth  Court  of  Con- 
ciliation and  Arbitration  in  which  further 
demands  were  made  on  the  employer  in  re- 
lation to  industrial  matters.  Held,  by 
Griffith,  C.J.,  and  Barton,  J.  {Issacs,  J.  dis- 
senting), that  the  High  Court  had  juris- 
diction by  injunction  to  restrain  the  organ- 
isation from  instituting  such  proceedings. 
J.  C.  Williamson,  Ltd.  v.  The  Musicians^ 
Union  of  Australia,  \')  C.L.R.  036. 

(d)    lNI)rSTRI.\L  DlSPfTK. 

Industrial  dispute  extending  beyond  the 
limits  of  any  one  State,  meaning  of-  Award, 
validity  of — Compensation  for  injuries — 
Board  of  reference  to  determine  claims  for 
compensation-  Prohibition  to  Commonwealth 
Court  of  Conciliation  and  Arbitration  after 
award  The  Constitution  (63  &  64  Vict.  c. 
12),  ss.  51  (XXXV.),  75  (v.)-  Commonwealth 
Workmen's  Compensation  Act  1912  iNo.  29 
of  1912).] — Held,  by  Isaacs,  (lavan  Duffy, 
Fonrrs  and  Bich,  J.T.  {Griffith,  C.J.,  and 
Barton,  .^.,  dissenting),  that  the  building 
trade  is  an  industry  in  respect  of  which  there 
may  be  an  industrial  dispute  extending 
beyond  the  limits  of  any  one  State  within 
the  meaning  of  s.  51  (xxxv.)  of  the  Constitu- 
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tion,  and  that,  on  the  evidence,  such  a  dis- 
pute existed.  By  Isaacs,  Gavan  Duffy, 
Powers  and  Rich,  JJ. — An  inditstrial  dispute 
extending  beyond  the  Umits  of  any  one  State 
is  an  industrial  dispute  which  at  a  given 
moment  exists  in  more  than  one  State,  that 
is,  extends  over  an  area  whicli  embraces 
territory  of  more  than  one  State.  By 
Griffith,  C.J.,  and  Barton,  J. — If  an  in- 
dustry' is  of  such  a  nature  that  all  possible 
questions  as  to  conditions  of  work  arising  in 
connection  w'ith  it  are  in  their  essence  of  a 
local  character,  so  that  there  cannot  be  any 
competition  between  the  products  of  the  in- 
dvLstry  in  different  States,  and  the  operations 
and  conditions  in  one  State  cannot  have 
any  direct  action  or  reaction  upon  the  opera- 
tions or  conditions  in  another  State,  there 
cannot  in  respect  of  that  industrj'  be  an  in- 
dustrial dispute  extending  beyond  the 
limits  of  any  one  State.  The  President  of 
the  Commonwealth  Court  of  Conciliation  and 
Arbitration  by  an  award  directed  compensa- 
tion to  be  paid  to  employees,  members  of  the 
claimant  organisation,  by  employers  who 
were  bound  by  the  award,  in  respect  of  per- 
sonal injuries  arising  out  of  and  in  the  course 
of  their  employment  in  accordance  with  the 
provisions  of  the  C'ommomvealth  Workmen's 
Compensation  Act  1912,  and  appointed  a 
Board  of  Reference  by  whom  the  liability 
to  pay,  and  the  amount  of,  such  compensa- 
tion should  be  detennined.  Held,  by  the 
Court,  that  the  award  was  in  those  respects 
invalid.  Held,  by  Griffith,  C.J.,  Barton, 
Isaacs  and  Powers,  JJ.,  that  where  the 
President  of  the  Commonwealth  Court  of 
ConciUation  and  Arbitration  has,  \\athout 
jurisdiction,  made  an  award  prohibition  will 
lie  to  prevent  further  proceedings  in  that 
Court  under  the  award.  The  King  v.  The 
Commonivealth  Court  of  Conciliation  and 
Arbitration,  (be.  ;  The  Builders'  Labourers' 
case,  IS  C.L.R.  224. 

Meaning  of — Demand  and  refusal — Absence 
of  prior  discontent — Jurisdiction  of  Common- 
wealth Court  of  Conciliation  and  Arbitration 
—Single  dispute— Inter-State  and  Intra-State 
shipping  —  Award  —  Conditions  of  employ- 
ment— Leave  of  absence  on  full  pay — The 
Constitution  (63  &  64  Vict.  c.l2),  s.  51  (xxxv.).] 
— The  term  "  industrial  dispute  "  in  s.  51 
(xxxv.)  of  the  Constitution  connotes  a  real 
and  substantial  difference  having  some 
element    of    pereistency,    and    likely,  if   not 


adjusted,  to  endanger  the  industrial  peace  of 
the  community.  Such  a  dispute  is  not 
created  by  a  mere  formal  demand  and  a 
formal  refiisal,  A  letter  was  sent  bj-  the 
secretary  of  an  association  consisting  of 
masters  and  officers  of  ships  employed  by 
shipowners  in  the  several  States  to  each  of 
those  owners,  83  in  number,  stating  that  he 
was  instructed  to  request  that  within  15  days 
certain  specified  tenns  and  conditions  of 
employment  should  be  the  subject  of  an  in- 
dustrial agreement  between  the  particular 
employer  and  the  association,  which  should 
be  filed  under  the  Commonwealth  Conciliation 
and  Arbitration  Act ;  that,  to  the  extent  that 
this  demand  \\as  inconsistent  with  any  award 
or  industrial  agreement,  he  demanded  a 
variation  of  such  award  or  agreement ;  that, 
faihng  the  consent  of  all  the  employers  to  be 
bound  in  an  industrial  agreement  in  the 
terms  aforesaid,  at  the  expiration  of  15  days 
the  association  had  been  requested  to  submit 
"  the  dispute  "  by  plaint  to  the  Common- 
wealth Court  of  Conciliation  and  Arbitration, 
and  that,  should  it  then  be  found  that  that 
Court  was  unable  to  make  a  settlement, 
"  your  employees  will  themselves  take  action 
to  compel  yoii  and  all  other  employers  to 
observe  "  the  specified  conditions  ;  and  also 
stating  that  '"  should  yoti  feel  that  any  good 
purpose  would  be  served  by  your  convening, 
within  the  period  mentioned,  a  conference 
representati\  e  of  the  whole  of  the  employers 
in  the  shipping  industry,  I  am  instructed  to 
state  that  your  employees  ask  for  such 
conference  and  the  representatives  of  your 
employees  will  be  pleased  to  attend  thereon." 
There  was  no  prior  knowledge  by,  or  com- 
munication to,  the  employers  of  any  dis- 
content on  the  part  of  their  masters  or  officers 
or  any  of  them  with  the  conditions  of  their 
employment.  Some  of  the  employers  an- 
swered the  letter,  but  none  of  the  demands 
were  acceded  to  by  any  of  the  em- 
ploj-ers.  Six  weeks  afterwards  a  plaint  was 
filed  in  the  Commonwealth  Court  of  Con- 
ciliation and  Arbitration  claiming  the  term.s 
and  conditions  abovementioned,  and  an 
award  was  made  by  the  Court.  Held,  by 
Griffith,  C.J. .and  Barton,  J  {Isaacs,  J.  dis- 
senting), that  no  "  indastrial  dispute  "  with- 
in the  meaning  of  s.  51  (xxxv.)  of  the  Con- 
stitution existed,  and,  therefore,  that  the 
Commonwealth  Court  of  Conciliation  and 
Arbitration  had  no  jurisdiction  to  make  an 
award.     There   may    be    a   single   industrial 
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dispute  embracing  Ijdtli  inter-State  .sl)ip}jing 
and  intra-State  shipping.  A  direction  that 
an  employer  sliall  allow  leave  of  absence  on 
full  pay  to  his  em)iloyces  is  not  Vieyond  the 
jurisdiction  oi  the  Commonwealth  Court  of 
Conciliation  and  .Vrbitration.  T/te  King  v. 
Commonwealth  Court  oj  Conrlliatioit  ami  Arbi- 
tration and  Merchants'  Service  Cuild  of  Aus- 
tralasia,  IT)  C.L.R.  58(i. 

"  Extending  beyond  the  limits  of  any  one 
State."]— By  Cavan  Dujiy  and  Kich,  JJ.— 
An  industrial  dispute  extending  b?yond  the 
limits  of  any  one  State  within  s.  51  (xxxv.) 
of  the  Constitution,  may  exist  with  regard 
to  labour  to  be  performed  outside  the  terri- 
torial limits  of  the  Commonwealth,  if  the 
disputants  reside,  the  demand  and  the  re- 
fusal are  made,  and  the  dissidence,  dissatis- 
faction, and  unrest  prevail,  within  the  Com- 
monwealth and  the  power  to  prevent  and 
settle  such  a  dispute  implies  a  power  to  pre- 
scribe tenns  and  conditions  with  respect  to 
such  labour.  Merchant  Service  Guild  oj 
Austrcdia  v.  71ie  Commonwealth  Steamship 
Ovmere'  Association  and  Others.  16  C.L.R. 
(564. 

"  Industrial  disputes  extending  beyond  the 
limits  of  any  one  State  " — Existence  of  dis- 
pute— Parties  to  dispute— Intra-State  coastal 
shipping  trade  -  Prohibition  -  The  Con- 
stitution (63  &  64  Vict.  c.  12).  s.  51  (xxxv.).]— 
Held,  by  Itsaaca,  Caran  Duljij,  Powers  and 
Rich,  J.T.,  that  (1)  the  phrase  "industrial 
disputes  extending  beyond  the  limits  of  any 
one  State"  in  s.  ol  (xxxv.)  of  the  Constitution 
is  to  be  construed  according  to  the  natural 
and  ordinary  meaning  of  the  words  a.s  under- 
stood at  the  time  of  the  passing  of  the  Com- 
monwealth of  Australia  Constitution  Act  ;  (2) 
there  may  be  an  industrial  dispute  "  extend- 
ing beyond  the  limits  of  any  one  State  " 
although  there  is  no  inter-State  competition 
in  the  products  or  services  of  the  industry, 
and  although  the  operations  and  conditions 
of  the  industry  in  one  State  liave  no  direct 
action  or  reaction  with  respect  to  the  opera- 
tions or  conditions  in  another  State  ;  (3)  the 
word  "dispute"  means  a  real  disjjute  in 
fact,  and  is  not  limited  1)y  any  artificial 
criteria  ;  (4)  the  words  "  extending  beyond 
the  limits  of  any  one  State  "  as  applied  to  a 
dispute  mean  that  the  dispute  is  one  "  ex- 
isting in  two  or  more  States  "  or,  in  other 
words,  "  covering  Au.stralian  territory  com- 


prised within  two  or  more  States  ;"  (5)  the 
existence  or  non-existence  of  such  a  dispute 
within  the  meaning  of  s.  51  (xxxv.)  is  to  be 
a.scertained  by  this  Court  by  the  ordinary 
rules  of  evidence  applicable  to  questions  of 
fact.  On  tlie  liearing  of  a  j^laint  in  the 
Commonwealtli  Court  of  Conciliation  and 
Arbitration  by  an  organisation  of  employees 
against  a  large  number  of  employers,  after 
the  evidence  was  closed  a  statement  signed 
by  several  of  the  employees,  stating  that 
they  had  no  dispute  with  their  employers 
and  were  satisfied  with  their  conditions 
of  labour,  was  tendered  in  evidence 
but  was  rejected  as  the  claimants  would 
not  coixsent  to  its  admission.  An 
award  was  subsequently  made  which  pur- 
ported to  bind  the  employers  of  these  par- 
ticular employees.  Held,  by  Griffith,  C.J., 
and  Barton,  Gavan  Duffy,  Powers  and  Rich, 
JJ.  (Isaacs,  J.  dissenting),  that  prohibition 
should  go  in  respect  of  the  award  so  far  a.s  it 
related  to  tliese  employees.  Held,  by  Isaacs, 
Gavan  Duffy,  Rich  and  Powers,  J  J.  (Griffith, 
C.J.,  and  Barton,  J.,  dissenting),  that,  on  the 
evidence,  certain  owners  of  ships  which  were 
engaged  solely  in  trade  on  the  coast  of 
Tasmania  were  parties  to  an  indastrial  dis- 
pute with  the  masters  and  officers  of  their 
ships  which  extended  beyond  the  limits  of 
that  State  and,  therefore,  that  prohibition 
should  not  go  in  respect  of  an  award  l)y  the 
President  of  the  Commonwealtli  Court  of 
Conciliation  and  Arbitration  purporting  to 
bind  those  owners.  The  King  v.  The 
President  of  the  Commonwealth  Court  of 
Conciliation  and  Arbitration  and  The  Mer- 
chant Service  Guild  of  Australia  ;  Holyman's 
case,  18  C.L.R.  27:5. 

"Industrial  matter  "Badge  of  member- 
ship of  association — Right  of  employees  to 
wear  badge  The  Constitution  (63  &  64 
Vict.  c.  12).  s.  51  (xxxv.)  Commonwealth 
Conciliation  and  Arbitration  Act  1904-1911 
(No.  13  of  1904— No.  6  of  1911),  s.  4.]— The 
question  of  permittinii  employees  to  wear  and 
display  when  on  duty  a  badge  indicating  that 
they  are  members  of  a  trade  association  is  an 
"  industrial  matter "  within  tlie  definition 
of  that  term  in  s.  4  of  the  Commonwealth  Con- 
ciliation and  Arbitration  Act  1904-1011  ;  and 
there  may  be  an  "  industrial  dispute  ""  in  re- 
spect of  such  a  question  within  the  definition, 
and  within  s.  .51  (xxxv.)  of  the  Constitution. 
So  held  by  Isaacs,  Higgins,  Powers  and  Rich, 


113 


CONCILIATION  AND  ARBITRATION. 


114 


JJ.  {Barton,  A.C.J,  dissenting).  Australian 
Tramway  Employees'  Association  and  the 
Prahan  and  Malvern  Tramway  Trust  and 
Others,  17  C.L.R.  680. 

Industrial  dispute  extending  beyond  one 
State — Plaint  in  Commonwealth  Court  of 
Conciliation  and  Arbitration  —  Preliminary 
question  as  to  existence  of  dispute — Evidence 
—  Amendment  of  plaint  —  Commonwealth 
Conciliation  and  Arbitration  Act  1904-1911 
(No.  13  of  1904— No.  6  of  1911),  ss.  23,  38a— 
The  Constitution  (63  &  64  Vict.  c.  12),  s.  51 
(XXXV.).] — On  a  special  case  stated  during  the 
liearing  of  a  plaint  in  the  Commonwealth 
Court  of  Conciliation  and  Arbitration.  Held, 
by  Isaacs,  Higgins,  Gavan  Duffy,  Pov;ers  and 
Rich,  JJ.  (Griffith,  C.J.  and  Barton,  J.,  dis- 
senting), that  on  the  particular  facts  stated 
the  Commonwealth  Court  of  Conciliation 
and  Arbitration  would  be  justified  in  finding 
that  there  was  an  actual,  threatened,  im- 
pending or  probable  dispute,  and  in  proceed- 
ing to  investigate  the  merits  under  s.  23  of 
the  Commonwealth  Conciliation  and  Arbi- 
tration Act  1904-1911.  Held,  also,  by  the 
whole  Court,  that  a  plaint  before  the  Com- 
monwealth Court  of  Conciliation  and  Arbi- 
tration alleging  tlie  existence  of  a  dispute 
between  the  parties  might  after  the  hearing 
of  the  plaint  liad  begun  be  amended  under 
s.  38a  of  the  above  Act,  so  as  to  allege  in 
addition  or  as  an  alternative  that  there  was  a 
pending,  threatened  or  probable  dispute 
between  the  parties.  The  Federated  Felt 
Hatting  Employees'  Union  of  Australasia  v. 
The  Denton  Hat  Mills  Limited  and  Others, 
18  C.L.R.  88. 

(e)   INDUSTRY,   Meaning   of. 

Registration    of    organisation — Association 
of     employees — Certificate     of     registration, 
effect  of — Evidence  of  existence  of  dispute — 
Municipal    corporation,    exemption    of,    from 
Federal  legislation  —  Municipal    trading  —   i 
Commonwealth   Conciliation  and  Arbitration    | 
Act  1904-1910  (No.    13    of  1904  and  No.  7    | 
of    1910),     ss.    4,    21,    40a,     55.]— An     "in-    j 
dustry  "     contemplated     by     the     Common-    I 
wealth     Conciliation      and     Arbitration     Act    i 
1904-1909,    means    an    enterprise    in    which    | 
both   employers    and   employees    are      asso- 
ciated,   and   does    not   include   the   vocation    | 
of  peivjons  doing  a  particular  kind  of  work    i 
in   connection  witli  several  different  classes 


of  such  enterprises.  Held,  therefore,  by 
Griffith,  C.J.,  and  Barton  and  Isaacs,  JJ. 
(O'Connor  and  Higgins,  JJ.,  dissenting), 
that  an  association  of  land  engine-drivers 
and  firemen,  wliose  members  were  employed 
indiscriminately  in  mines,  in  timber  yards, 
in  tanneries,  in  soap  and  candle  works,  etc., 
was  not,  under  s.  55  (1)  (6),  entitled  to  be  re- 
gistered as  an  organisation.  A  certificate 
by  the  Registrar  of  the  registration  of  an 
organisation  given  under  s.  57  of  the  abo\e 
Act  is  not  conclusive  evidence  of  the  validity 
of  such  registration.  A  certificate  given  by 
the  Registrar  under  s.  21  of  the  above  Act 
that  a  dispute  relating  to  industrial  matters 
is  an  industrial  dispute  extending  beyond 
the  limits  of  one  State  is  not  evidence  of  the 
existence  of  an  indixstrial  dispute  within  tlie 
meaning  of  the  Act.  Per  Higgins,  J. — ^It  is 
the  duty  of  the  Court,  on  a  case  stated  under 
s.  31,  to  answer  judicially  the  questions 
asked  in  pursuance  of  that  section,  and  to 
leave  the  consequences  of  the  answ^ers  for  the 
President  of  the  Arbitration  Court  to  deter- 
mine. Semble,  assuming  that  a  municipal 
corporation  is  an  instrumentality  of  State 
government,  if  the  corporation  engages  in  a 
trading  enterprise,  e.g.,  the  supply  of  elec- 
tricity to  those  who  choose  to  buy  it,  it  is 
not  in  respect  of  such  enterprise  exempt 
from  Federal  legislation  under  the  rule  laid 
down  in  D'Emden  v.  Pedder,  1  C.L.R.  91. 
Federated  Engine  Drivers  and  Firemen's 
Association  of  Australasia  v.  The  Broken 
Hill  Prop.  Co.  Ltd.,  12  C.L.R  398. 

Shipping  "  industry  " — Marine  engineers^ 
Registration  —  Commonwealth  Conciliation 
and  Arbitration  Act  1904  (No.  13  of  1904), 
ss.  4,  55  (1).] — The  sliipping  industry  is  an 
"  industry  "'  within  the  meaning  of  s.  55  (1) 
of  the  Cotnmonwealth  Conciliation  and  Arbi- 
tration Act  1904.  An  association  of  marine 
engineer  may  properly  be  registered  under 
that  section  as  an  organisation  in  connec- 
tion with  the  shipping  industry.  Amalga- 
mated Society  of  Engineers  v.  Australasian 
Institute  of  Marine  Engineers,  9  C.L.R.  48. 

(/)  Jurisdiction   of   Court   of   Concilia- 
tion AND  Arbitration. 

Award  inconsistent  with  State  law — 
Determination  of  Wages  Board — Test  of  in- 
consistency— Minimum  wage — Commonwealh 
of  Australia  Constitution  Act  (63  &  64  Vict. 
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c.  12).  cl.  V.  ;  The  Constitution,  s.  51  (xxxv.) — 
Factories  and  Shops  Act  1909  (No.  2)  (Vict.) 
(No.  2241),  s.  39.|— 'i'lie  Coiniiioiiwptilth  Court 
of  CoiuiliMtitm  and  Arbitrrttion  has  no 
jurisdiction  under  s.  51  (xxxw)  of  the  Con- 
stitution to  make  an  awai-d  incon.sistent  with 
a  Stat*  law.  The  determination  of  n  Wages 
Board  empowered  by  a  State  statute  to  fix 
a  minimvnii  rate  of  wages  may  be  such  a  law. 
Whether  it  is  or  not  depends  upon  the  terms 
of  tlie  statute  under  wliich  it  is  made.  So 
held  by  Grljjith,  C.J.,  and  Barton  and  O'Con- 
nor, JJ.  {Isaacs  and  Higgins,  JJ.,  dissenting). 
Opinion  to  that  effect  in  Federated  Saw  Mill 
etc..  Employees  of  Australasia  v.  James 
Moore  &  Sons  Proprietary  Ltd.,  8  C.L.R. 
465,  adopted.  An  award  of  tlie  Cominon- 
wealth  Court  of  Conciliation  and  Arbitration 
is  not  inconsistent  with  a  State  law  if  com- 
pliance with  the  award  is  consistent  with 
obedience  to  the  State  law.  Held,  therefore, 
that  an  award  fixing  a  minimum  rate  of 
wages  higliei  than  that  fixed  by  a  determina- 
tion of  a  State  Wages  Board  is  not  for  that 
reason  alone  inconsistent  with  that  deter- 
mination. Held,  also,  that  an  award  is  not 
necessarily  inconsistent  with  such  a  deter- 
mination merely  becaiLse  it  imposes  con- 
ditions imder  whicli  rates  of  wages  lower 
than  the  minimum  rate  fixed  by  it  may  be 
permitted  to  be  paid  different  from  the  con- 
ditions imposed  by  tlie  determination  of  tlie 
State  Wages  Board  on  a  similar  permission, 
e.g.,  in  the  cases  of  aged,  slow  and  infirm 
workers,  boys  and  apprentices.  Sect.  39  of 
the  Factories  and  Shops  Act  1909  ((No.  2) 
(Vict.),  has  not  the  effect  of  excluding  the 
jurisdiction  of  the  Commonwealth  Court  of 
Conciliation  and  Arl)itration  in  cases  where 
a  Victorian  Wages  Board  has  made  a  deter- 
mination. Australian  Boot  Trade  Employees 
Federation  v.  Whyhrow  d;  Co.,  1(»  C.L.R.  206. 

Industrial  dispute  "  Ships  whose  first  port 
of  clearance  and  whose  port  of  destination 
are  in  the  Commonwealth  "  Commonwealth 
of  Australia  Constitution  Act  1900  (63  &  64 
Vict.  c.  12),  s.  V.  Commonwealth  Concilia- 
tion and  Arbitration  Act  1904  (No.  13  of  1904.] 
— A  joint  stock  coiiipanN  re^'isti-ivd  in  \'ic- 
toria  were  owners  of  a  line  of  shijjs  registered 
in  Melbourne  and  engaged  in  trade  between 
.Australia,  Calcutta,  and  South  Africa.  The 
officers  of  the  company's  ships  resided  in 
Australia,  and  were  engaged  there,  but  the 
ships'    articles   were  filled    in   and  signed   in 


Calcutta.  The  officers,  though  not  entitled 
to  be  discharged  in  AiLstralian  ports,  were 
allowed  to  leave  at  such  ports  if  they  wislied, 
with  the  consent  of  the  master.  The  ships 
did  no  inter-Stato  trade,  but  occasionally 
made  short  trips  from  Calcutta  to  other 
Indian  ports.  The  organisation  of  emploj'ees 
to  which  the  officers  belonged  filed  a  claim 
in  the  Commonwealth  Court  of  Conciliation 
and  Arbitration  for  the  settlement  of  a  dis- 
pute between  the  officers  and  their  employers 
as  to  the  wages,  hours  and  conditions  of 
labour  during  the  voyages  of  their  ships. 
Held,  that  the  Court  had  no  jurisdiction  to 
settle  the  dispute.  Ships  engaged  in  such  a 
trade  are  not  ships  "  whose  first  port  of 
clearance  and  whose  port  of  destination  are 
in  the  Commonwealth  "  within  the  meaning 
of  s.  V.  of  the  Com,monwealth  of  Australia 
Constitution  Act  1900.  Merchant  Service 
Guild  of  Australasia  v.  Archibald  Cvrriedt 
Co.,  5  C.L.R.  737. 

Industrial  dispute  extending  beyond  the 
limits  of  one  State— Demand  by  employees- 
Necessity  for  preconcert  among  employers — 
Demand  for  higher  wages  in  one  State  than  in 
others— Industry  subdivided  into  branches — 
Interference  with  State  law-  Award  of  State 
Arbitration  Court—Industrial  agreement  under 
State  law  Determination  of  Wages  Board  — 
Adding  parties — Commonwealth  of  Australia 
Constitution  Act  (63  &  64  Vict.  c.  12),  s.  V  — 
The  Constitution,  ss.  51  (xxxv.),  99,  109 — 
Commonwealth  Conciliation  and  Arbitration 
Act  1904  (No.  13  of  1904),  ss.  4, 19,  30,  38  (p.).] 
— Assuming  the  existence  of  all  other  cir- 
cun^stances  which  constitute  an  industrial 
dispute  extending  beyond  the  limits  of  one 
State,  including  a  demand  by  combined  and 
organised  employees  on  their  employers,  want 
of  preconcert  on  tiie  part  of  the  employers 
in  refusing  the  demand  does  not  either  under 
s.  51  (xxxv.)  of  the  Constitution  or  under 
the  Commonwealth  Conciliation  and  Arbi- 
tration Act  1904  deprive  the  Commonwealth 
Court  of  Conciliation  and  Arbitration  of 
jurisdiction  to  make  an  award  on  a  plaint 
Ijrought  before  the  Court  by  the  oi^anisation 
of  employees.  So  held  by  O'Connor,  Isaacs 
and  HIggins,  JJ.  By  Griffith,  C.J.— The 
absence  of  such  preconcert  may  be  evidence 
to  negative  the  existence  of  a  dispute  witl.in 
the  meaning  of  s.  51  (xxxv.)  of  the  Consti- 
tution, but,  on  the  assumption  mentioned, 
the  mere  want  of  such  preconcert  on  the  part 
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of  the  employere  does  not,  Under  the  Com- 
monwealth Conciliation  and  Arbitration  Act 
1904,  depri\e  the  Commonwealth  Court  of 
such  jurisdiction.  Where  pait  of  the  demand 
made  by  an  organisation  of  employees  ia  that 
the  wages  in  one  State  shall  be  higher  than 
those  in  the  other  States  the  Common- 
wealth Conrt  of  Conciliation  and  Arbitra- 
tion may,  nevertheless,  make  an  enforceable 
award  in  respect  of  the  employees  in  that 
State.  If  an  inda'>try  has  se\-eral  different 
and  well  recognised  branches,  the  Common- 
wealth Conrt  of  Conciliation  and  Arbitra- 
tion may  make  an  award  enforceable  in  all 
the  States  to  which  the  particiilar  dispute 
extends  as  to  wages  and  conditions  of  labour 
in  that  industry,  notwitlistanding  that,  at 
the  time  the  dispute  is  brought  before  the 
Court,  (1)  In  one  or  more  States  no  member 
of  the  organisation  of  employees  which  is 
bringing  the  plaint  Ls  actually  employed  in 
one  of  the  branches  of  the  industry,  or 
(2)  In  one  of  tlie  States  one  of  the  branches 
of  the  indvistry  is  not  carried  on,  or  (3)  One 
of  the  employers,  who  carries  on  all  the 
branches  in  one  State,  and  only  one  branch 
in  another  State,  is  not  in  the  former  State 
emplojang  any  members  of  the  organisation 
in  one  of  the  branches,  or  (4)  An  employer 
carrying  on  all  the  branches  in  one  State  is 
not  in  one  branch  employing  any  members  of 
the  organisation.  So  held  by  Isaacs  and 
Higgins,  J  J.  So  held,  also,  by  Griffith,  C.J., 
■with  the  provisoes  that  the  branches  of  the 
industrj^  are  svich  that  a  question  which 
affects  one  branch  affects  the  others  in  everj- 
State  concerned,  so  that  the  industrial  dis- 
pute is  really  a  single  dispute,  and,  as  to  (3), 
that  the  biLsiness  carried  on  by  the 
employer  in  both  States  constitute  in  fact 
one  business.  The  Concuiionwealth  Court  of 
Conciliation  and  Arbitration  has  power  to 
make  an  enforceable  award  inconsistent  with 
— ( 1 )  an  award  of  a  State  Arbitration 
Court,  (2)  an  industrial  agreement  made 
and  registered  pursuant  to  a  State  statute, 
or  (3)  an  industrial  agreement  enforceable 
under  State  law  ;  but  (Isaacs  and  Higgins, 
JJ.,  dissenting)  it  has  no  power  to  make  an 
enforceable  award  which  is  inconsistent  with 
a  determination  of  a  Wages  Board  em- 
powered b\-  a  State  statute  to  fix  a  minimmn 
rate  of  wages.  A  company  which,  after  the 
filing  of  a  plaint,  piirchased  the  business  of 
one  of  the  respondents  to  the  plaint,  held  to 
be  rightly  added  as  a  party  under  s.  38  (p) 
of  the  Commonivealth   Conciliation  and  Arbi- 


tration Act  1904.  Requisites  of  an  industrial 
dispute  extending  beyond  the  hmits  of  one 
State  considered.  Federated  Saw  Mill,  etc.. 
Employees  of  Australasia  v.  James  Moore  d: 
Son  Proprietary  Ltd..  8  C.L.R.  46."). 

Industrial  dispute  extending  beyond  the 
limits  of  one  State — Undertaking  carried  on 
by  one  employer  in  two  States— ^Relation- 
ship of  employer  and  employee — Temporary 
cessation  of  work  owing  to  dispute — Con- 
ditions precedent  to  jurisdiction — Acquies- 
cence in  jurisdiction  by  party  seeking  prohibi- 
tion— Discretion  of  High  Court — Excess  of 
jurisdiction — Matters  not  in  dispute  between 
the  parties— Submission  of  dispute  by  plaint — 
Prohibition  quoad — Commonwealth  Concilia- 
tion and  Arbitration  Act  1904  (No.  13  of  1904), 
ss.  19  (b),  38  (u)— The  Constitution  (63  &  64 
Vict.  c.  12),  s.  51  (XXXV.),  (xxxix.).]— Where 
the  employees  engaged  in  different  branches 
of  one  indiLstry  carried  on  in  different  States 
by  a  single  employer  take  concerted  action 
in  making  a  common  demand  on  their 
employer  for  certain  conditions  of  employ- 
ment, and  the  employer,  imderetanding  that 
the  demand  is  so  made  on  behalf  of  all  the 
employees,  refuses  to  accede  to  it,  there 
arises  an  industrial  disputeextending  beyond 
the  limits  of  one  State  within  the  meaning 
of  s.  51  (xxxv.)  of  tlie  Constitution,  cognis- 
able by  the  Commonwealth  Court  of  Concilia- 
tion and  Arbitration.  The  Commonwealth 
Court  of  ConciUation  and  Arbitration  cannot 
exercise  jurisdiction  under  s.  19  of  the  Com- 
monwealth Conciliation  and  Arbitration  Act 
1904  unless  there  is  in  fact  svich  a  dispute 
which  has  been  submitted  to  the  Court  for 
settlement  in  one  of  the  methods  stated  in 
that  section,  and,  in  the  case  of  a  dispute  sub- 
mitted by  plaint,  the  plaint  should  be  suffi- 
ciently definite  to  indicate  to  the  Court  and  to 
the  other  parties  the  subject  matter  of  the 
dispute.  Though  the  Court  is  not  boiuid  to 
award  the  particular  form  of  rehef  claimed 
in  the  plaint,  and  though  it  may,  under  s.  38, 
sub-s.  (w)  deal  with  all  matters  incidental 
and  ancillary  to  the  dispute  submitted  to  it, 
and  make  such  order  as  it  deen^s  expedient 
for  the  settlement  of  the  dispute,  it  has  no 
jurisdiction  to  make  an  award  as  to  matters 
not  substantially  involved  in  or  connected 
with  the  dispute.  So,  where  the  Court  em- 
bodied in  its  award  for  the  settlement  of  an 
industrial  dispute  properly  submitted  to  it 
directions  making  important  changes  in  con- 
ditions of  employment,  as  to  which  no  claim 
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had  been  mtule  in  the  original  plaint,  a-s 
to  whifh  there  had  not  been  in  fact  any 
dispute  between  the  parties,  which  were 
altogether  unconnected  with  tlie  matter  sub- 
mitted to  tlie  Court,  and  wiiich  the  Court  had 
refused  on  those  grounds  to  incorporate  in 
the  plaint  by  amendment  :  Held,  that  the 
Court  had  exceeded  its  jurisdiction  in  so  far 
as  it  pvirported  to  deal  with  those  matters, 
and  should  be  i-estrained  by  prohibition 
quoad  hoc,  from  proceeding  to  enforce  its 
award.  Wliere  tlie  validity  of  an  award  is 
cliallenged  on  the  ground  that  the  facts 
necessary  to  give  jurisdiction  did  not  exist 
the  High  Court  is  not  bound  by  any  findings 
of  the  inferior  Court  as  to  those  facts,  but 
may  examine  the  evidence  independently  in 
order  to  see  whether  there  was  or  was  not 
jurisdiction.  The  cessation  of  work  in  an 
industry  owing  to  the  existence  of  an  un- 
settled industrial  dispute,  does  not  in  itself 
amount  to  a  termination  of  the  relationship 
of  employer  and  employee  within  the  mean- 
ing of  the  Act.  That  depends  upon  whether 
the  conduct  of  the  parties  evinced  an  in- 
tention that  the  relationship  should  come  to 
an  end.  Seinble,  per  Griffith,  C.J.,  and  O'Con- 
nor, J.  The  rule  that  the  Superior  Court  may 
in  its  discretion  refuse  a  writ  of  prohibition 
to  restrain  an  inferior  Court  which  has  ex- 
ceeded its  jurLsdiction,  if  the  defect  of  juris- 
diction does  not  appear  on  the  face  of  the  pro- 
ceedings, and  the  party  seeking  the  writ  has 
allowed  judgment  to  pass  without  objection', 
does  not  ordinarily  apply  to  an  application 
for  a  prohibition  against  the  enforcement  of 
an  award  of  the  Conciliation  and  Arbitration 
Court  in  an  industrial  dispute,  becaiLse  such 
an  award  may  affect  the  riglits  of  persons 
wlio  were  not  parties,  and  who,  therefore, 
had  no  opportunity  of  objecting  to  the  jurLs- 
diction. Award  of  the  Commonwealth  Court 
of  Conciliation  and  .Arbitration,  12th  March, 
1909  {Higgins,  J.,  President),  held  to  be  in 
excess  of  jurLsdiction,  and  rule  made  absolute 
for  a  writ  of  prohibition  quoad  the  excess. 
R.  V.  Commonwealth  Court  of  Conciliation 
and  Arbitration  ;  Ex  parte  Broken  Hill  Pro- 
prietary Co.  Ltd.,  8  C.L.R.  419. 

(g)  Powers  of  P.\rli.\ment. 
((■)  Award  had   in  part — "  .Arbitration," 

meaning  of. 

Validity  of  legislation    -Jurisdiction  of  High 

Court     Severability   -Prohibition     Award  bad 

in  part     Industrial  dispute  extending  beyond 

the  limits  of  any  one  State     Evidence     Sever- 


ability of  claim     Validity  of  award — Award  in 
respect  of  matter  not  claimed  in  plaint     Wages 
of  apprentices     Delegation  of  powers  by  Com- 
monwealth Court  of  Conciliation  and  Arbitra- 
tion to  board  of  reference..]     /'<  r  Orillith,  C.J., 
Barton   and    O'Connor,   JJ. — The  test  to  be 
applied  in  determining  whether  the  invalid 
part  of  an  Act  is  severable  is  whether  the  Act 
with  the  invalid  portions  omitted  would  be 
substantially  a  different  law  as  to  the  subject 
matter  dealt  with  by  the  portion  which  re- 
mains from  the  law  as  it  would  be  with  the 
omitted    portions    forming   part    of    it.      Per 
/.s'aac.s.   J.   —  Tlie     test      of     invalidity     is 
this.        If     good     and     bad     provisions     are 
included     in     the     sam(>     word     or     expres- 
sion   the    whole    must    fall.       Where    they 
are  contained  in  separate  words  or  expres- 
sions, then,  if  the  good   and  the  bad  parts 
are    so    mutually    connected    with    and    de- 
pendent upon  each  other  as  to  lead  the  Court, 
upon  applying  the  language  to  the  subject 
matter,  to  beliexe  that  Parliament  intended 
them  as  a  w-hole,  and  did  not  pass  the  good 
parts  as  independent  provisions,  all  the  pro- 
vLsioas    so    connected    and    dependent    must 
fall  together.     Held,  therefore,  that  the  pro- 
visions in  the  ComnionweaUh  Conciliation  and 
Arbitration  Act  dealing  with  the  regulation 
of  indu-stries  generally,  if  invalid,  are  sever- 
able.  Per  Griffith,  C.J.,  Barton  and  O'Connor, 
JJ. — The    High    Court    has    jurisdiction    to 
issue     prohibition     to     the     Commonwealth 
Court  of  Conciliation  and  Arbitration  either 
under  s.  7,5  of  the  Constitution,  the  President 
of  the  latter  Court  being  an  officer  within  the 
meaning  of  that  section,  or  under  s.  33  of  the 
Judiciary  Act  1903,  and  whether  an  appeal 
lies  or  does  not  lie  to  the  High  Court.     Per 
Isaacs.   J. — Prohibition  to   revise   or  correct 
tlie  proceedings  instituted  in  another  Court 
is  appellate,  not  original  jurisdiction,  and  Is 
therefore  not  within  s.  75  of  the  Constitution. 
But  the  High  Court  has  jurisdiction  to  issue 
prohibition  to  the  Commonwealth  Court  of 
Conciliation    and   Arbitration   because   s.    31 
of  the  Commonwealth  Conciliation  and  Arbi- 
tration Act  lias  not  taken  away  that  part  of 
the  appellate  power  granted  by  tlie  Constitu- 
tion.   A  rule  nisi  for  prohibition  having  been 
granted  to  set  aside  an  award  of  the  Common- 
wealth Court  of  Conciliation  and  Arbitration, 
the    invalid    portion    of    the    award    being 
severable,  the  rule   nisi  was  enlarged  so  as 
to  enable  tlie  award  to  be  amended.    A  letter 
signed    by    the    Secretary    of   the   Aastralian 
Boot  Trade  Employees  Federation  was  sent 
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to  employers  in  four  States,  alleging  that  the 
persons    employed    by    the    respective    em- 
ployers   were    dissatisfied    with    their    con- 
ditioixs  of  employment,  and  demanding  that 
the  conditions  mentioned  in  a  log  annexed 
to  the  letter  should  be  granted  by  the  em- 
ployer.      These    conditions    had    been    pre- 
viously   adopted    by    the    branches    of    tlie 
Federation  in  all  the  four  States,   and  con- 
stituted a  complete  code  for  the  regulation 
of  the  industry.     Various  dates  were  given 
for  replying  to  the  demand.    The  conditions 
demanded  not  having  been  conceded  within 
the  time  limited,  the  applicant  union  filed  a 
plaint,    alleging   the   pendency   of    a   dispute 
extending  beyond  the  limits  of  any  one  State 
as  to  various  matters,   and  claiming  in  the 
terms  of  the  log.     The  President  found  that 
only   two    of   the   twenty-three    claims    were 
really  in  dispute  between  the  parties.     Held, 
that  the  claim  was  severable,  and  that  the 
Court    of    Conciliation   and    Arbitration   had 
jurisdiction  to  deal  with  matters  found  to  be 
in  dispute.     Upon  motion  for  a  prohibition 
the  High  Court  is  not  bound  by  the  findiiag 
of  the  President  that  there  was   a  dispute. 
A  demand  and  refasal  is  not  of  itself  neces- 
sarily   sufficient    to    establish    the    existence 
of    a    disiJute.       Per   Isaacs,    J. — A    dispute 
raised  in  a  formal  and  complete  way  is  to  be 
taken  prima  facie  as  genuine  and  real.  What 
constitutes  evidence  of  an  industrial  dispute 
extending  beyond  the  limits  of  any  one  State 
considered.    The  claimants  demanded  a  rate 
of    wages    for    apprentices    fixed    upon    the 
basis  of  experience  :   Held,  that  the  President 
had  no  jurisdiction  to  award  a  higher  rate 
than  was  asked  for.     Held,  also,  by  Griffith, 
C.J.,    Barton   and    O'Connor,    JJ.,    that   the 
payment  of   apprentices  could  not  be  fixed 
upon  an  age  basis.    Per  Isaacs,  J. — In  fixing 
the  wage  for  apprentices  the  President  had 
regarded  both  the  age  and  experience  of  the 
apprentice,    and   the    award   in   this   respect 
was  valid.    The  award  further  provided  that 
"  persons   bound   under   a   deed    of    appren- 
ticeship shall,  if  the  subject  of  the  appren- 
ticeship   is    approved    by    the    board    of    re- 
ference,  be  deemed  to  have  been  duly  ap- 
prenticed."    Held,  that  the  President  could 
not  delegate  to  the  board  of  reference  the 
question    of    the    validity    of    the    deeds    of 
apprenticeship.       Per   Isaacs,    J. — The    Pre- 
sident could  not  delegate  to  the  board  the 
final  decision  as  to  the  classification  of  the 
trade   which   was    one   of     the   issues   to   be 
tried  by  the  Court.     The  King  v.  Common- 


wealth Court  of  Conciliation  and  Arbitration 
and  the  President  thereof  and  the  Boot  Trade 
Employees  Federation,  Ex  parte  Whyhrow<k 
Co.  and  Others,  11  C.L.R.  1. 

(ii.)  Common  Rule. 
Powers  of  the  Commonwealth—"  Concilia- 
tion and  Arbitration  for  the  prevention  and 
settlement  of  industrial  disputes  " — The  Con- 
stitution (63  &  64  Vict.  c.  12),  s.  51  (xxxv.), 
(xxxix.) — Commonwealth  Conciliation  and 
Arbitration  Act  1904-1910  (No.  13  of  1904, 
No.  7  of  1910),  ss.  19,  38  (f),  (g).]— The  pro- 
visions of  the  Comnionwealth  Conciliation  and 
Arbitration  Act  1904-1910,  which  purport  to 
authorise  the  Commonwealth  Court  of  Con- 
ciliation and  Arbitration  to  declare  a  common 
rule  in  any  particvilar  industry,  and  direct 
that  the  common  rule  so  declared  shall  be 
binding  upon  the  persons  engaged  in  that 
industry,  are  ultra  vires  the  Parliament  of  the 
Commonwealth     and    invalid.         Australian 

Boot  Trade  Employees  Federation  v.  Whybrow 

&  Co.,  11  C.L.R.  311. 

(h)  Prohibition. 
The    Constitution,    ss.    51  (xxxv.),   75   (v.) 
—  Commonwealth     Conciliation    and     Arbi- 
tration    Act    1904-1911,     s.     31.]  —  So     far 

as  a.  31  (1)  of  the  Comn\onivealth  Conciliation- 
and  Arbitration  Act  1904-191 1  purports  to  take 
away  from  the  High  Court  the  power  to  issue 
proliibition  in  respect  of  an  award  or  order 
of  tlie  Commonwealth  Court  of  ConciUation 
and  Arbitration  it  is  invalid.  B.  v.  Common- 
wealth Court  of  Conciliation  and  Arbitration  ; 
Ex  parte  Whybro^v  <b  Co.,  11  C.L.R.  1,  upon 
that  point  affirmed.  The  King  v.  The  Com- 
monwealth Court  of  Conciliation  and  Arbitra- 
tion (The  Tramways  Case,  No.  1),  18  C.L.R. 
54. 

Tribunal  having  jurisdiction  to  make 
an  order — Order  improperly  made  under 
the  circumstances -Deputy  Industrial  Regis- 
trar— Application  to  register  organisation- 
Commonwealth  Conciliation  and  Arbitration 
Act  1904-1911  (No.  13  of  1904,  No.  6  of  1911), 
s.  55.] — See  Prohibition.  The  King  v.  The 
Dcpiity  Industrial  Registrar  of  the  Common- 
wealth Court  of  Conciliation  and  Arbitration 
{N.S.W.  Registry),  Ex  parte  J.  C.  Williamson 
Ltd.  and  Others,  15  C.L.R.  576. 

(  i  )  Registration  of  Association. 
Association  registered  as  an  organisation — 
Rules — Levies  imposed  on  branches— Liability 


23 


CONCILIATION  ANT)  ARBITRATION. 


124 


of  members  -Commonwealth  Conciliation  and 
Arbitration  Act  1904  (No.  139  of  1904).  s.  68).] 
— 1}\  the  rules  of  a  \  oliintary  associutiun 
wliioh  was  registered  as  an  organisation  under 
the  Vommonivealh  Conciliation  and  Arbitra- 
tion Act  1904,  it  was  provided  tiiat  the 
Executive  Council  might  make  levies  upon 
the  \ariouis  branches  of  the  Association,  the 
amount  of  which  should  be  in  accordance 
with  tlie  number  of  financial  members  of  tlie 
branches.  Held,  tliat  a  member  of  a  brancli 
was  not  liable  to  the  Association  for  any 
portion  of  a  le\  y  made  on  the  branch,  and, 
therefore,  that  the  Association  could  not 
recover  it  from  him  under  s.  68  of  the  Com- 
tnonwcalth  Conciliation  and  Arbitration  Act 
1904,  Prentice  v.  Amalgamated  Mining 
Employees'  Association  of  Victoria  and  Tas- 
mania, l.j  C.L.R.  23.'5. 

Validity  of  legislation — Association  of  em- 
ployees in  one  State^Incorporation  of  organi- 
sation— "Industry,"  "Industrial  dispute" 
and  "  Extending  beyond  the  limits  of  any  one 
State,"  meaning  of —Appeal  to  High  Court 
from  President  of  Commonwealth  Court  of 
Conciliation  and  Arbitration — Commonwealth 
Conciliation  and  Arbitration  Act  1904  (No.  13 
of  1904),  ss.  4,  55.  53,  60,  65,  73— The  Con- 
stitution (63  &  64  Vic.  c.  12)  s.  51  (xxxv.), 
(XXXix.).l — The  provisioirs  of  the  Common- 
loealth  (.Conciliation  and  Arbitration  Act  1904 
in  respect  of  the  registration  of  associations 
as  organisations,  particularly  in  so  far  a.s  they 
permit  the  registration  of  an  association  of 
employers  or  employees  in  an  industry  in  one 
State  only,  and  provide  for  the  incorporation 
of  organisations  when  registered,  are  valid 
as  being  incidental  to  the  power  conferred 
on  the  Commonwealth  Parliament  by  s,  51 
(xxxv.)  of  the  constitution.  Judgment  of 
the  President  {Higgins,  J.),  affirmed.  Ob.ser- 
vations  of  the  President  as  to  his  power 
to  state  a  case  for  the  opinion  of  the  High 
Court.  An  appeal  lies  to  the  High  Court 
from  a  decision  of  the  President  of  the  Com- 
monwealth Court  of  Conciliation  and  Arbitra- 
tion dismissing  an  appeal  to  him  from  a 
decision  of  the  Indastrial  Registrar  dis- 
allowing objections  to  the  registration  of  an 
association  under  the  Commonwealth  Con- 
ciliation and  Arbitration  Act  1904.  Observa- 
tions as  to  the  meaning  of  the  expressions, 
"  Industry,"  "  Industrial  Dispute "  and 
"  Extending  beyond  the  limits  of  any  one 
State."  Jumbunna  Coal  Mine  v.  Victorian 
Coal  Miners''  Association,  6  C.L.P.  309. 


Association  registered  as  organisation — 
Rules  Member  —  Resignation  — ^  Liability 
for  subsequent  levies  and  dues— Judiciary 
Act  1903  ( No,  6  of  1903),  ss,  39,  79— Common- 
wealth Conciliation  and  Arbitration  Act  1904- 
1910  (No.  13  of  1904— No.  7  of  1910),  ss,  68, 
89— Justices  Act  [1850  (S,A.)  (No,  6  of  1850), 
S.  10.] — Where,  by  a  Commonwealth  Statute 
a  new  jurisdiction  is  conferred  upon  a  State 
Court,  the  State  Court  is  to  be  taken  as  it  is 
found,  with  all  its  limitations  as  to  juris- 
diction, unless  otherwise  expressly  declared. 
Sect.  39  (2)  of  the  Judiciary  Act  1903  must  be 
construed  as  relating  to  matters  arising  under 
Federal  Statutes  and  being  of  a  nature 
analogous  to  those  over  which  the  several 
Courts  of  the  States  respectively  have  juris- 
diction under  State  laws,  and  as  also  in- 
cluding any  other  matters  in  respect  of 
which  jurisdiction  is  conferred  by  a  Federal 
Statute,  but  so  that  in  all  respects  other 
than  subject-matter  the  provisions  of  the 
State  law  as  to  such  Courts  shall  prevail. 
Sect.  10  of  the  Justices  Act  1850  (S.A.)  pro- 
vides  that  "in  all  cases  where  no  time  is 
already,  or  shall  hereafter  be,  specially 
limited  for  making  "  any  complaint  before  a 
■  Jastice  "  such  complaint  shall  be  made  .  .  . 
within  six  calendar  months  from  the  time 
when  the  matter  of  such  complaint  .  .  . 
arose."  Held,  that  the  jurisdiction  conferred 
by  s.  68  of  the  Coynmonvealth  Conciliation 
and  Arbitration  Act  1904-1910  is  subject  to 
the  Umitation  as  to  time  contained  in  the 
above  section.  Held,  therefore,  that  a  Special 
Magistrate  of  South  Australia  had  no  juris- 
diction to  entertain  a  complaint  by  an 
association  which  was  registered  as  an 
organisation  under  the  Commonwealth  Con- 
ciliation and  Arbitration  Act  1904,  to  recover 
from  one  of  its  members  levies  and  dues 
which  had  become  payable  more  than  six 
montlis  before  the  complaint  was  laid.  By 
the  rules  of  an  association  which  was  regis- 
tered as  an  organisation  under  the  Common- 
wealth Conciliation  and  Arbitration  Act,  it 
was  provided  that  "  no  member  shall  dis- 
continue his  membership  without  giving  at 
least  three  months  previoiisly  written  notice 
to  tlie  secretary  of  his  intention  so  to  do, 
nor  without  paying  all  membership  sub- 
scriptions and  dues  owing  by  him  to  the 
association."  Held,  that  the  words  "with- 
out paying "  sliould  be  read  as  "  without 
remaining  liable  to  pay."  Held,  therefore, 
that  a  person  who  had  been  a  member  of  such 
an  association  was  not  liable  for  levies  and 
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dues  made  by  the  Association  after  the 
expiration  of  three  months  from  the  time 
when  he  gave  written  notice  of  his  intention 
to  discontinue  liis  membership.  The  Feder- 
ated Saw  Mill  Timberyard  and  General  Wood- 
workers Employees'  Association  (Adelaide 
Branch)  v.  Alexayider,  15  C.L.R.  308. 

Registration  of  organisation— Association 
of  employees — Registration  declared  invalid 
by  High  Court — Subsequent  Statute  validating 
registration — Retrospective  legislation,  effect 
of — Commonwealth  Conciliation  and  Arbitra- 
tion Act  1904-1911  (No.  13  of  1904— No.  C  of 
1911),  ss.  4,  19,  31,  40a,  55— Commonwealth 
Conciliation  and  Arbitration  Act  1911  (No.  6 
of  1911),  s.  4.] — On  a  case  stated  under  s.  31 
of  the  Commonwealth  Conciliation  and  Arbitra- 
tion Act  by  the  President  of  the  Common- 
wealth Court  of  Conciliation  and  Arbitration 
for  the  opinion  of  the  High  Court  upon  a 
question,  the  answer  of  the  High  Court  to 
the  question  asked  is  a  conclusive  judgment 
binding  on  the  Conunonwealth  Court  of 
Conciliation  and  Arbitration  and  on  the 
parties.  So  held  by  Griffith,  C.J.,  Barton,  J., 
and  Isaacs,  J.  {Higgins,  J.,  dissenting).  Per 
Higgins,  J. — Under  s.  31  the  final  residt 
of  what  the  High  Court  does  is  only  an 
"  opinion."  On  a  case  so  stated  by  the  Pre- 
sident, the  High  Court  had  held  that  an 
association  of  land  engine-drivers-  and  fire- 
men engaged  in  various  industrial  under- 
takings was  not  entitled  under  s.  55  of  the 
Commonwealth  Conciliation  and  Arbitration 
Act  1904  to  be  registered  as  an  organisation, 
and  that  the  Commonwealth  Court  of  Con- 
ciliation and  Arbitration  had  no  jurisdiction 
to  entertain  a  plaint  made  by  such  an  associa- 
tion which  was  de  facto  registered.  The  case 
was  remitted  to  the  President,  and  before 
he  had  further  dealt  with  it  the  Common- 
wealth Conciliation  and  Arbitration  Act  1911 
was  passed.  .  Held  by  Griffith,  C.J.,  and 
Barton,  J.  (Isaacs,  J.,  and  Higgins,  J.,  dis- 
senting), that  s.  4  of  the  latter  Act  only 
operated  so  as  to  validate  the  plaint  as  from 
the  date  of  the  passing  of  the  latter  Act. 
Federated  Engine  Drivers'  and  Firemen's 
Association  of  Australasia  v.  Broken  Hill 
Proprietary  Co.  Ltd.,   16  C.L.R.   245. 

Municipal  trading — Municipal  corporation 
— Instrumentality  of  State.]— A  municipal 
corporation  in  Victoria,  so  far  as  it  engages 
in  trading  operations,  is  subject  to  the  juris- 


diction   and    award    of    the    Commom\ealth 
Court  of  Conciliation  and  Arbitration.    Ih. 

Board  of  reference — Matters  assigned  to 
Board.] — The  power  given  to  tiie  Common- 
wealth Court  of  Conciliation  and  Arbitration 
l)y  s.  40a  of  the  Commonwealth  Conciliation 
and  Arbitration  Act  1904-1911  to  include 
in  an  awai'd  a  provision  for  a  Board  of 
Reference  is  limited  1o  such  matters  or 
things  dealt  with  by  the  award  as  are  speci- 
fically mentioned  in  the  provision,  and  the 
provision  cannot  be  made  in  general  teni^s.  So 
held  by  Griffith,  C.J.,  Barton,  J.,  and  Isaacs, 
J.  [Higgins,  J.,  dissenting).  Per  Higgins,  J. — 
"  Specify  '"  in  the  section  means  merely  to 
state  in  full  and  explicit  terms,  to  name 
expressly.      lb. 

II.  NEW  SOUTH  WALES. 

(o)     EXFORCEMEKT    OF    AwARD. 

Obligation  imposed  by  Statute— Mode  of 
enforcement — Rate  of  wages  fixed  by  award — 
Recovery  of  difference  between  wages  paid 
and  those  payable  under  award — Jurisdiction 
of  Supreme  Court — Industrial  Arbitration 
Act  1912  (N.S.W.)  (No.  17  of  1912),  ss.  49,  55, 
58.] — Sect.  49  of  the  Industrial  Arbitration 
Act  1912  provides  that  "  (1)  Where  an  em- 
ployer employs  any  person  to  do  any  work 
for  which  the  price  or  rate  has  been  fixed  by 
an  award  "  (of  the  Court  of  Industrial  Arbi- 
tration) "  .  .  .  he  shall  be  liable  to  pay  in 
full  in  money  to  such  person  and  without  any 
deduction  the  price  or  rate  so  fixed.  (2)  Such 
person  may,  within  six  months  after  such 
money  has  become  due,  apply  in  tlie  manner 
prescribed  to  the  registrar  or  to  an  indiLstrial 
magistrate  for  an  order  directing  the  em- 
ployer to  pay  the  full  amount  of  a.n\  balance 
due  in  respect  of  such  price  or  rate.  Such 
order  may  be  so  made  notwithstanding  any 
smaller  j^ayment  or  any  express  or  implied 
agreement  to  the  contrary.  The  registrar 
or  magistrate  may  make  any  order  he  thinks 
just,  and  may  award  costs  to  either  party, 
and  assess  the  amount  of  such  costs.  (3)  Such 
person  may,  v^athin  the  said  period  of  six 
months,  in  lieu  of  applying  for  an  order  under 
the  last  preceding  sub-section,  sue  for  any 
balance  due  as  aforesaid  in  any  District  Court 
or  Court  of  Petty  Sessions  :  Provided  that 
any  person  feeling  liimself  aggrieved  by  a 
judgment  or  order  of  such  Court  given  or 
made    under    this    sub-section    may    appeal 
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theretroiii  to  the  Court  of  IndiLstrial  Arbitra- 
tion a><  presiribed."  By  s.  'yr>  an  ex(lusi\e 
appeal  from  an  order  of  tlie  registrar  or  of  an 
indiLstrial  or  other  magLstrate  or  justices  made 
under  the  Act  lies  to  the  Court  of  IndiLstrial 
Arbitration  ;  and  by  s.  58  the  decisions  of 
that  Court  are  made  final  and  subject  to  no 
appeal.  Held,  that  the  mode  specified  in 
s.  49  of  enforcing  the  obligation  imposed 
upon  an  employer  by  that  section  is  ex- 
clusive ;  and,  therefore,  that  an  action  by 
an  employee  to  recover  from  an  employer  the 
difTerence  between  the  wages  actually  paid  in 
accordance  with  their  agreement  and  those 
payable  under  an  award  will  not  lie  in  the 
Supreme  Court.  Ex  parte  Brandt,  12  S.R. 
(N.S.W.)  105,  discussed.  Walker  v.  Joseph- 
son,  13  S.R.  (N.S.W.)  550,  reversed.  Joseph- 
son  V.  Walker,  18  C.L.R.  ()91. 

(b)    EnKOR(  KMEXT  OF  OkDKK  OF  CoURT. 

Order  for  payment  of  fine  payable  under 
rules  of  union — Attachment  for  non-payment 
— Power  of  Court — Prohibition — Industrial 
Arbitration  Act  1901  (N.S.W.)  (No.  59  of 
1901),  ss.  12,  26.]— Sect.  12  of  the  Industrial 
Arbitration  Act  1901  (N.S.W.)  pro\  ides  that 
the  President  of  the  Court  of  Arbitration  may 
on  application  duly  made  order  tlie  payment 
by  any  member  of  an  industrial  union  of 
any  fine,  penalty  or  subscription  not  exceed- 
ing £10,  payable  under  the  rules  of  the  union, 
and  by  s.  26  the  Court  has  power  to  make 
rules  regulating  the  practice  and  procedure 
of  the  Court,  with  reference,  inter  alia,  to  the 
enforcement  of  its  orders.  Held,  that  the 
Arbitration  Court  had  no  power  under  s.  26 
to  enforce  by  attachment  an  order  made  by 
the  President  under  s.  12.  The  failure  to 
obey  an  order  for  payment  of  monej'  is  not 
a  contempt  in  the  face  of  the  Court,  such  as 
an  inferior  Court  of  record  could  punish  by 
imprisonment,  and  there  are  no  words  in  the 
Industrial  Arbitration  Act  from  which  it  can 
be  inferred  that  the  legislature,  in  giving 
the  Court  a  general  power  to  make  rules  for 
the  enforcement  of  its  orders,  intended  to 
confer  upon  it  the  power  to  compel  obedience 
to  its  orders  for  the  payment  of  money  by 
imprisonment.  Ex  parte  Crockett  (1907), 
7  S.R.  (N.S.W.)  143,  affirmed.  Master 
Undertakers'  Association  of  N.S.W.  v.  Crockett, 
5  C.L.R.  389. 

(c)   Ikdustriat-  Dispitk. 
Powers  of  Industrial  union  to  refer     Juris- 


diction of  Arbitration  Court  Prohibition — 
Industrial  Arbitration  Act  1901  i  N.S.W.) 
(No.  53  of  1901),  ss.  2,  26,  28.|-Tho  Arbitra- 
tion Court  has  no  jurisdiction  to  entertain  an 
application  by  an  industrial  tmion  of  em- 
ployees to  have  the  conditions  of  employment 
in  the  industry  regulated  by  the  Courts 
unless  there  is  in  existence  an  industrial  dis- 
pute as  to  those  conditions  between  employees 
who  are  members  of  the  union,  and  their 
employers.  The  Supreme  Court  of  New 
South  Wales  granted  a  prohibition  restrain- 
ing the  Industrial  Arbitration  Court  from 
further  proceeding  with  a  certain  applica- 
tion, on  the  ground  that  it  had  no  juris- 
diction to  deal  with  it.  The  High  Court,  on 
appeal,  being  of  the  opinion  that  the  pro- 
hibition was  properly  granted  as  to  the  sub- 
stantial matters  involved  in  the  application, 
but  that  it  could  not  be  supported  as  to 
certain  minor  matters,  to  which  the  atten- 
tion of  the  Supreme  Court  had  not  been 
directed  as  a  ground  for  limiting  the  pro- 
hibition, and  the  inclusion  of  which  in  the 
prohibition  had  not  been  urged  by  the  ap- 
pellants as  a  ground  for  granting  special 
leave  to  appeal,  amended  the  order  of  the 
Supreme  Court  by  liiniting  the  prohibition 
to  those  matters  which  were  outside  the 
jurisdiction.  Ex  parte  Brown  ;  The  Colliery 
Employees  Federation,  Respondents  (1905), 
5  S.R.  (N.S.W.)  412,  varied  and  affirmed  as 
varied.  Colliery  Employees^  Federation  of  the 
Northern  District,  New  South  Wales  w  Brown, 
3  C.L.R.  255. 

Recommendation  by  Industrial  Court- 
Appointment  of  members  of  wages  board — 
Ministerial  proceeding — Prohibition — Indus- 
trial Disputes  Act  1908  (N.S.W.)  (No.  3  of 
1908),  ss.  14-17.]-  Tlie  Supn-ino  Court  having 
refused  to  grant  a  rule  nisi  for  a  writ  of  pro- 
hibition against  further  proceeding  on  a  re- 
commendation to  the  Governor  by  the  In- 
dustrial Court  for  the  appointment  of  tlie 
members  of  a  Wages  Board  under  s.  17  of 
the  Industrial  Disputes  Act  1908,  on  the 
ground  that  the  proceeding  in  the  Industrial 
Court  for  the  appointment  of  a  Board  was 
not  a  judicial  proceeding,  special  leave  to 
appeal  from  that  decision  was  refused  by  the 
High  Court  on  the  ground  that  the  decision 
was  right.  Special  leave  to  appeal  from 
Ex  parte  Newcastle  Coal  Co.,  (1908)  8  S.R. 
(N.S.W.)  335,  refused.  Newcastle  Coal  Co. 
Ltd.  V.  Firemen's  Union,  6  C.L.R.  466. 
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(d)  JxiRiSDiCTiON  OF  Arbitratiox  respondents  were  charged  was  that  they  had 

roTTRT  employed    the    carpenters    in    question,    and 

;    that   the    Arbitration    Court   was   bound   to 

Breach     of     common    rule — Question    for    ]    inquire  into  that  as  well  as  the  other  elements 

determination     by    Court —  Relationship     of    \    of  the  offence  charged,  and,  however  errone- 

employer  and  employee — Elements  of  offence       ous  their  decision  on  the  point  might  be  in 

charged — Effect  of  erroneous  decision — Pro-       law  or  in  fact,  prohibition  would  not  lie  in 

hibition— Industrial     Arbitration     Act    1901    j    respect  of  it.   The  Queen  v.  Bolton,  I  Q.B.  m, 

(N.S.W.l  (No.  59  of  1901),    s.  37.1 — Although    \    and  Colonial  Bank  of  Australasia  v.   Willan, 

j.H.    5    P.C.    -417,    considered    and    applied. 
'lancy  v.    Butchers'  Shop  Employees   Union, 
^'■^^•^"-  C.L.R.  181,dLstinguished.    Ex  parte  Haber- 

Industrial   agreement  —  "  Industrial    mat-  ^^i^  Proprietary  Ltd.,  (1907)  7  S.K.  (N.S.W.) 
ters  " — Industry — Work  done  or  to  be  done —  ,47^  reversed.    Amalgamated  Society  of  Car- 
Excess     of     jurisdiction — Prohibition — Shops  tenters  and  Joiners  v.  Haberfield  Proprietary 
— Hours  of  closing — Keeping  open  after  hour  j^^  5  c.L.R.  33. 
agreed  upon— Early  Closing  Act  1899  ( N.S.W.) 
(No.  38  of  1899),  s.  1— Industrial  Arbitration 

Act  1901  (N.S.W.)  (No.  59  of  1901),  ss.  2,  13,  (g)  Preference  to  Unionists. 

15,  26,  28,  32.1— Notwithstanding  s.  32  of  the 

Industrial    Arbitration    Act    1901    (X.S.W.)     Persons  offering  their  labour  at  the  same 
prohibition  will  lie  to  the  Court  of  Arbitra-  jQ^g — Notice   to   union   of  labour  required — 
tion  from  the  Supreme  Court  if  it  exceeds  furisdiction  of   Court  of   Arbitration  of  New 
its  jurisdiction.     Ex  parte  the  Caterers  and  jouth   Wales  to   compel — Industrial  Arbitra- 
Restaurant    Keepers'    Association,    (1903)    3  joq   Act  1901   (N.S.W.)   (No.   59   of  1901),  S. 
S.Pv.  (N.S.W.)  19,  so  far  as  it  decided  that  jg  (i,),^_Sect.  36  sub.-s.  (6)  ol  the  Industrial 
prohibition  would  he  to  the  Court  of  Arbitra-  4^rbitration    Act     1901     (N.S.W.),     provides, 
tion,  approved.     The  term  ■"  industrial  mat-  :„^g;.  alia,  that  the  Court  of  Arbitration,  in 
ters,"    in   s.    2,   includes   only  matters   that  ^g  award  or  by  order  made  on  the  applica- 
directly   affect  the   work    actually   dona  or  ;iou  of  any  party  to  the  proceedings  before 
provided  by  the  employer  to  be  done  by  the  t,   may   "  direct  that  as   between  members 
employee,  or  that  relate  to  the  mutual  rights  ,f    an    industrial    union    of    employees    and 
and  privileges  of  employer  and  employee.    It  ,ther  persons  offering  their  labour  at  the  same 
does  not  extend  to  all  ma  ters  that  indirectly  ^ime,   such   members   shall   be   employed   in 
affect  or  relate  to  an  industry.     The  control  preference    to    such     other    persons,     other 
or  regulation  of  an  employer's  business  after  ,hings  being  equal."     The  Court  of  Arbitra- 
the  hour  at  which  the  employees  have  left  the  ;ion,   in   an   industrial  dispute   between  the 
place    of   employment   for    the    day,    as    by  appellant     and    respondent     unions,      made 
making  him   close   his   shop   to   the   public,  i^  award  by  which  preference  was  ordered 
is  not  an   "industrial  matter"    within   the^o   be   given   to   members    of   the   appellant 
meaning  of  s.  2,  and  it  does  not  become  onejnion  on  compliance  -with  certain  conditions 
by  being  treated  as  such  in  an  agreement  js   to  the   admission  of  members,   and  em- 
made  between   a   union   of  employers  and  a^odied  in  the  order  for  preference  a  direction 
imion  of  employees  for  the  purpose  of  settlingihat  any  member  of  the  respondent  union 
an  industrial  dispute.     The  Covirt  of  Arbi--equiring  labour  should,  whenever  reasonably 
tration  has  no  jurisdiction  to  make  an  award  practicable    having    regard   to    existing   exi- 
or    to    enforce    an    agreement    dealing    withrencies,  notify  the  secretary  of  the  appellant 
matters  that  do  not  come  within  the  defini-jnion  of  the  labour  required.    Held,  that  the 
tion    of  '  industrial  matters  "  in  s.  2.     In  rel^ourt    had    no    jurisdiction    to    make    the 
CI  ncy,   (1903)  3  S.R.  (N.SW.)  592,  reversed.iirection    as    to    notice.       Decision    of    the 
Clancy  v.  Butchers''   Shop  Employees    C'?iion,5upreme    Court,     Ex      parte      The     Master 
1  C.L.R.  82.  Carriers'  Association  of  N.S.W.,  (1905)  5  S.R. 

^N.S.W.)  77  ;  affirmed.     Trolly,  Draymen  and 
on  the   ground   that   the   Arbitration   Court    j    Carters'    Union    of   Sydney    and   Suburbs    v. 
had   exceeded   its    jurisdiction  :     Held,    that    i    Master    Carriers'    Association  of   N  S.W.,    2 
one  element  of  the  offence  with  which  the        C.L.R.  509. 
C.L.E.D.         5 
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(/)    rHoHIUlTloN. 

Industrial  Arbitration  Act  (N.S.W.)  1901 
(No.  59  of  1901),  s.  32  Industrial  Disputes 
Act  (N.S.W.)  1908  (No.  3  of  1908),  ss.  8,  52— 
Excess  of  jurisdiction  —  Statute  taking  away 
prohibition.] — -Sn  Pkohibition.  Baxter  v. 
.V..SMr.  Clickers'  Association,  K)  C.L.R.  114. 

III.  WESTERN  AUSTKALIA. 
Arbitration  Court  of  Western 
Australia. 
Determination  as  to  right  of  appearance 
and  audience  of  solicitor— Exercise  of  juris- 
diction—Mandamus.]— .SVr  Mandamus.  Court 
of  Arbitration  [W.A.)  v.  Xichol-son,  4  C.L.R. 
362. 

Refusal  of  Court  to  deal  with  matters 
brought  before  it— Hearing  still  proceeding- 
Mandamus.] — See  Mandamus.  Western  Aus- 
trnlian  Amalgamated  Society  of  Railway  Em- 
ployees' Union  of  Workers  v.  Commissioner 
of  Railways  {W.A.),  3  C.L.R.  66. 


CONDITION. 

I.  Condition  Prk(  kdent 

II.  Generau. 

See  clso  Will 


COL. 
131 
131 


I.    COXDITIOX    PKECEDEXT. 
Dismissal  of  public  servant — Suspension — 
Wrongful  dismissal.]— >Vc  Publk-  Service. 
Williamson  y.  Commonwealth,  5  C.L.R.  174. 

Performance  rendered  impossible — Accept- 
ance of  benefits  of  part  performance.]— N" 
Banker  and  Cistomek.  FrieJlandir  v. 
Bank  of  Australasia,  8  C.L.R.  85. 


contract— Parties     to     contract— Breach     of 

contract.] — See  Patknt.  National  Phono- 
(jrapli  Co.  of  Australia  Ltd.  \.  Menck,  7 
C.L.R.  481. 

Conditions  concurrent  —Payment  on  trans- 
fer and  delivery  of  title  deeds^Waiver.] — See 
Contract.    Canning  w  Tcmby,  3  C.L.R.  419. 


CONDITIONAL  LEASE. 


CONDITIONAL   PURCHASE. 


See  Crown  L.\ni)S. 


CONFLICT  OF  LAWS. 

Act  of  sovereignty— Grant  of  letters  patent 
—Patent  granted  in  one  State  of  Common- 
wealth— Action  for  infringement  brought  in 
another  State.  1 — .S<t  Patent.  Potltr  \. 
Broken  Hill  Proprietary  Co.,  3  C.L.R.  479. 

Effect  of  foreign  insolvency— Distinction 
between  immovables  and  movables —Incor- 
poreal right  with  respect  to  immovable — 
Interest  in  trust  estate— Trust  to  sail— Notice 
to  trustees— Subsequent  assignment — Priori- 
ties.]— S(r  Insolvency.  Australian  Mutual 
Provident  Soiiiti/  v.  Cmjory.  .")  C.L.I-?.  (i].">. 

Insolvent's  change  of  domicil — After  ac- 
quired property— Subsequent  insolvency  in 
another  country.] — "<<<  Insolvkncy.  Hall  v. 
Wooli.  7  C.L.R.  2(17. 


Action  on  fire  policy.] — See  Insxjrance. 
W I  stern  Australian  Bank  v.  Royal  Insurance 
Co.,  5  C.L.R.  .133. 

Waiver  of— Separation  deed— Annuity  pay- 
able to  trustee  for  wife-  Restraint  on  anticipa- 
tion—  Provision  for  revocation— Notice — 
Equitable  plea.] — Srr  Hu.sh.and  .\ni)  Wife. 
McXaglitai  \.  Paterson,  6  C.L.R.  2"i. 

II.  GENERAL. 
Conditions  attached  to  patented  article  on 
sale — Whether  conditions  binding  apart  from 


CONSPIRACY. 

Defamation  —  Innuendo  of  conspiracy  — 
Corporation.] — Held,  that  the  imputation  of 
rons|>ira(  V  was  defamatory  and  actionable 
in  accordance  with  the  rule  laid  down  in 
South  Hetlon  Coal  Co.  Ltd.  v.  Nort/i -Eastern 
News  Association  Ltd.,  (1894)  1  Q.B  133; 
and  that  the  fact  that  a  cori^oration  cannot 
be  prosecuted  in  a  Criminal  Court  for  con- 
.spiracy  does  not  prevent  it  from  maintaining 
or  joining  in  an  action  for  defamation  im- 
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puting  that  offence.      Barnes  db  Co. 
Sharpe,  11  C.L.R  462. 


Ltd. 


Trade  union — Inducing  employer  to  dismiss 
employee — Deliberate  interference  witli  riglits 
-of  other  witli  intent  to  do  injury — Interference 
-with  trade — Trade  dispute— Cause  of  action.] 
— See  Trade  Union.  Brisbane  Shipivrijhts' 
I'rovident  Union  v.  Heggie,  3  C.L.R.  686. 


CONSTABLE. 

Arrest  by,  on  foreign  warrant — Justifica- 
tion— Reasonable  belief  of  defendant — Mis- 
take of  law — Notice  of  action.]— 6'ee  False 
Imprisonment.  Hazleton  v.  Potter,  5  C.L.R. 
445. 

Arrest  by,  without  warrant,  on  suspicion 
■of  felony  in  foreign  country.] — See  False 
Imprison-^ment.      Brown  v.  Lizars,  2  C.L.R. 

Power    to    arrest    without    warrant.] — See 

Arrest.    Nolan  v.  Clifford,  1  C.L.R.  429. 

Wrongful  arrest— Liability  of  Crown — 
Relation  between  peace  officers  and  the 
Crown.] — See  Arrest.  Enever  v.  The  King, 
3  C.L.R.  969. 


CONSTITUTION. 

Constitution  of  State— State  laws  incon- 
sistent with— Powers  of  legislature  under 
■written  Constitution.]— .S'pp  Income  Tax. 
•Cooper  V.  Commissioner  of  Income  Tax  (Qd.), 
4  C.L.R.   1.304. 


CONSTITUTIONAL  LAW. 

COL. 

The  Judicature — 

(a)  Appellate  Jurisdiction  .  .    134 

(b)  Cause    Arising    under    Consti- 

tution     .  .  . .  . .    135 

(c)  Appeal  to  Privy  Council — See 

Taxation 

(d)  Jurisdiction  of  Commonwealth 

Court  of  Conciliation  and 
Arbitration — See   Con- 
ciliation    AND     Arbi- 
tration   (Common- 
wealth) 


(e)  Jurisdiction  of  High  Court — 
See  High  Court,  Juris- 
diction of. 

II.  Powers  of  the  Commonwealth — 

(a)  Conciliation    and    Arbitration   136 
(6)  Control  of  Corporations        ....136 

(c)  Customs  and  Excise..  ..    138 

id)  Defence  .  .  .  .  .  .    140 

(e)  Deportation     .  .  .  .  .  .    141 

(/)  Fugitive  Offenders      .  .  .  .     142 

{g)  Legislation 142 

(i.)   Validity   of  ..  142 

{ii.)   Act  imposing  Tax-  144 

( Hi. )    Territory  Acquired 

by  Commomoealth  144 

[iv.)   Extra-territorial  . .  146 

(h)  Prohit)ited  Imports  .  .  , .  147 
(1)  Regulation    of    Parliamentary 

Elections  .  .  .  .  147 

(/)  Royal  Commission  .  .  .  .  147 

(/.•)  State  Railways  .  .  .  .  149 

(I)  Surplus  Revenue  .  .  .  .  151 

(m)  Taxation           .  .  .  .  .  .  151 

(«)   Union  Label    ..  ..  ..154 

III.  Powers  of  States — ■ 

(o)  Discrimination              .  .           .  .  158 

(6)  Police  Power 159 

(c)  Taxation           161 

(j.)  Incor)ie  Tax  .  .  161 

(ii.)  Municipal  Rates .  .  166 

(///.)  Staryip  Duty  .  .  166 

(ii\)  Customs  Duty       . .  169 

I.  THE  JUDICATURE. 
[a)  Appellate  Jurisdiction. 
Authority  of  Parliament  to  confer  appellate 
Federal  jurisdiction  on  other  Court  than 
High  Court— Whether  appellate  jurisdiction 
conferred  on  State  Courts— Offence  against 
Commonwealth  law — Summary  conviction- 
Appeal  to  State  Court — Remedy  where  Court 
denies  jurisdiction  —  Mandamus  —  Appeal  — 
The  Constitution  (63  &  64  Vict.  c.  12),  ss. 
71,  73,  75,  76,  77— The  Judiciary  Act  1903 
(No.  6  of  1903),  ss.  30,  33,  34,  39,  68,  79,  80— 
Justices  Act  1890  (Victoria)  (No.  1105),  s. 
127.] — Where  a  Court  of  a  State  declines 
jurisdiction  in  a  matter  as  to  which  it  is  in- 
vested with  Federal  jurisdiction,  the  remedy 
is  by  recourse  to  the  appellate  jurisdiction  of 
the   High   Court.      The   Federal  jurisdiction 
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which  Pariinment  Ls  by  s.  77  of  the  Con- 
stitution authorised  to  confer  upon  the 
Courts  of  the  several  States  and  upon  Federal 
Courts  other  than  the  High  Court,  includes 
both  original  and  appellate  jurisdiction. 
Sect.  39  of  the  Judiciary  Act  I!)0;5,  Ls  a  valid 
exercise  of  the  authority  so  conferred,  and 
imder  it  the  Courts  of  the  several  States 
have  Federal  appellate  jurisdiction,  as  re- 
gards the  matters  enumerated  in  ss.  75  and 
76  of  the  Constitution,  to  the  same  extent 
that,  and  subject  to  the  same  conditions  as, 
under  the  State  laws  they  have  appellate 
jurisdiction  in  matters  to  which  the  State 
laws  apply.  Held,  therefore,  that  a  person 
being  convicted  in  Victoria  by  a  Police 
Magistrate  of  an  offence  under  s.  7  of  the 
Immigration  Restriction  Act  1901,  and  by  s. 
127  of  the  Justices  Act  1890  (Vict.),  an  appeal 
lying  from  a  conviction  by  a  Police  Magis- 
trate to  a  Court  of  General  Sessions,  sucli 
person  may  appeal  to  a  Court  of  General 
Sessions.    Ah   Yick  v.  Lehmert,  2  C.L.R.  593. 

(6)  Cause  Arising  uxdek  constitutiox. 

Judiciary  Act  1903  (No.  6  of  1903),  ss.  40, 
42 — Cause  arising  under  the  Constitution,  or 
involving  its  interpretation -State  legislation 
inconsistent  with  previous  decision  of  High 
Court— Case  remitted  to  State  Court.]— In 
August,  liXJSt,  tlif  High  Court,  >i\  an  apjieal 
from  tlie  Supreme  Court  of  New  South  Wales 
held  that  the  plaintiff  had  no  title  to  occupy 
the  land,  in  respect  of  which  this  action  was 
brought,  in  the  previous  June.  The  legis- 
lature of  New  South  Wales  subsequentl}' 
passed  an  Act  declaring,  in  effect,  that  the 
plaintiff  should  be  deemed  to  have  had  a  title 
to  occupy  the  lands  in  question  at  that  date. 
Held,  that  this  did  not  raLse  any  C|uestion 
vmder  the  Constitution,  or  involving  it-i 
interpretation,  within  s.  40  of  the  Judiciary 
Act  1903.  The  question  of  the  validity  of  thLs 
Act  having  been  referred  to  the  High  Court 
by  the  State  Court,  upon  objection  taken  by 
counsel  for  the  defendant  in  that  Court  that 
the  Act  was  imconstitutional,  the  High  Court, 
on  the  plaintiff's  application,  remitted  the 
case  to  the  Supreme  Court,  and  ordered  the 
defendant  to  pay  tlie  costs  of  the  application. 
Hofjan  V.  Ochiltree,  10  C.L.R.  535. 

(c)   Appeal  to  Privy  Council. 
See  Taxation. 


(d)  JtRISDICTIOX  OF  COMMOXWEALTII  CoURT 
OF    COXCILIATIOX    AXD    AkBITRATIOX. 

f<ec  Coxtii.iATjox  AXD  Ariutratiox 

(  Com. vox  WEALTH  ) . 
(C)    JUBI.SDICTIOX  OF  HlGH  COURT. 

.SVr  High  Court.  Juri.sdictiox  of. 

II.  POWERS  OF  THE  COMMON- 
WEALTH. 
(a)  CoxriLiATiox  axd  Aruitration. 
"  Conciliation     and     Arbitration     for     the 
prevention  and  settlement  of  industrial    dis- 
putes "  —  Common  rule  —  The  Constitution 
(63  &  64  Vict.  c.  12),  s.  51  (xxxv.),  (xxxix)  — 
Commonwealth   ConciUation  and    Arbitration 
Act  1904-1910  (No.  13  of  1904,  No.  7  of  1910), 
ss.  19,   38  (f),  (g).]—Sre   CoxriLiATiON   and 
Arbitratiox.      Australian  Boot  Trade  Em- 
ployers  Federation   v.    ^yhyhrow  tC-    Co.,    11 
C.L.R.  311. 

(b)    COXTROL    OF    CoKPORATIOXS. 

Commonwealth  legislation,  validity  of — 
Interference  with  internal  trade  and  commerce 
of  States—Power  to  make  laws  with  respect 
to  "  foreign  corporations,  and  trading  or 
financial  corporations  formed  within  the  limits, 
of  the  Commonwealth  '' — Limits  of  power — 
Creation  of  corporations  Control  of  corpora- 
tions, their  status,  capacities  and  contracts — ■ 
Inquiry  by  Comptroller-General  of  Customs- 
Compulsory  answers  Judicial  power  of  Com- 
monwealth— Trial  by  jury — Interstate  com- 
mission-Australian Industries  Preservation 
Act  1906  (No.  9  of  1906)  (amended  by  Austra- 
lian Industries  Preservation  Act  1907  (No.  5  of 
1908),  ss.  4,  5,  7,  8,  15B— The  Constitution 
(63  &  64  Vict.  c.  12),  ss.  51  (i.),  (xx.),  71,  80, 
101.] — By  tlie  wliule  Court.  Sett.  15u  of 
the  Australian  Industries  Preservation  Act 
1906  (as  amended  by  the  Australian  Indus- 
tries Preservation  Act  1907)  Ls  intra  vires 
the  Commonwealth  Parliament  and  vaUd. 
The  inquiry  authorised  by  that  section  is  not 
incoasLstent  with  the  right  to  trial  by  jurj^ 
conferred  by  s.  80  of  the  Constitution. 
Such  an  inquiry  is  not  an  exercLse  of  the 
judicial  power  of  the  Commonwealth.  Sucli 
an  inquiry  is  not  an  incident  of  the  execu- 
tion and  maintenance  of  tlie  provisions  of 
the  Constitution  relating  to  trade  and  com- 
merce within  the  meaning  of  s.  101  of  the 
Constitution,  and  need  not  be  entrusted  ta 
the  Inter- State  Commission.     By  the  whole 
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•Court,  s.  51  (xx.)  of  the  Constitution  does 
not  confer  on  the  Commonwealth  Parlia- 
ment power  to  create  corporations,  but  the 
power  is  limited  to  legislation  as  to  foreign 
•corporations  and  trading  and  financial 
corporations  created  by  State  law.  By  the 
Court  (Isaacs,  J.,  dissenting),  ss.  5  and  8  of 
the  Australian  Industries  Preservation  Act 
1906  are  tdtra  vires  the  Commonwealth  Par- 
liament and  invahd.  By  Griffith,  C.J.,  and 
Barton,  J.,  s.  51  (xx.)  of  the  Constitution 
•confers  upon  the  Commonwealth  Parliament 
power  to  prohibit  foreign  corporations  and 
trading  and  financial  corporations  formed 
under  Sta  e  laws  from  engaging  in  trade 
-and  commerce  within  a  State,  as  distin- 
guished from  trade  and  commerce  between 
States  or  with  foreign  countries,  or  to 
impose  conditions  subject  to  which  they  may 
■engage  in  such  trade  and  commerce,  but  does 
not  confer  upon  the  Commonwealth  Parlia- 
ment power  to  control  the  operations  of  such 
corporations  which  lawfully  engage  in  such 
trade  and  commerce.  By  O'Connor,  J.,  the 
power  conferred  by  s.  51  (xx.)  of  the  Con- 
stitution is  limited  to  the  making  of  laws 
with  respect  to  the  recognition  of  corpora- 
tions as  legal  entities  within  the  Common- 
wealth, and  does  not  include  a  power  to 
make  laws  for  regulating  and  controlling 
the  business  of  corporations  when  once  they 
have  been  so  recognised  and  are  exercising 
their  corporate  functions  by  carrying  on 
business  in  the  Commonwealth.  By  Isaacs, 
J.,  s.  51  (xx.)  confers  on  the  Common- 
wealth Parliament  power  to  control  the 
conduct  of  the  specified  corporations  in  re- 
lation to  outside  persons,  but  not  the  powers 
and  capacities  of  corporations,  and  ss.  5  and  8 
of  the  Australian  Industries  Preservatioti  Act 
1906,  are  a  valid  exercise  of  such  power. 
By  Higgins,  J.,  the  power  conferred  by 
s.  51  (xx.)  of  the  Constitution  of  the  Com- 
monwealth Parliament  is  a  power  to  legislate 
with  respect  to  the  classes  of  corporations 
named,  as  corporations — that  is,  to  regulate 
the  status  and  capacity  of  such  corporations 
and  the  conditions  on  which  they  may  be 
permitted  to  carrj'  on  business  ;  but  does 
not  include  a  power  to  regulate  the  con- 
tracts into  which  corporations  may  enter 
within  the  scope  of  their  permitted  powers. 
Sects.  5  and  8  of  the  Australian  Industries 
Preservation  Act  1906,  are  not  legislation 
with  respect  to  such  corporations,  but  legisla- 
tion   with    respect    to    trade  and  commerce 


Huddart,  Parker  dc  Co.  Proprietary  Ltd.  v. 
Moorhead;  Appleton  v.  Moorhead,  8  C.L.R. 
.330. 

(c)  Customs  and  Excise. 
Importation  of  goods  into  State  before  im- 
position of  uniform  duties— Passing  of  goods 
afterwards  into  another  State  for  consump- 
tion— Interpretation  of  the  Constitution — 
History  of  legislation — Reference  to  draft  bills 
prepared  by  Conventions—The  Constitution, 
ss.  89,  92,  93.]— Sec".  93  (i.)  of  the  Constitu- 
tion applies  only  to  goods  imported  after 
the  imposition  of  uniform  duties  of  customs 
and  not  to  goods  imported  before  that  time. 
Held,  therefore,  that  the  State  of  Tasmania 
was  not  entitled  under  the  Constitution  to  be 
credited  with  duties  of  Customs  collected 
by  the  Commonwealth  in  the  State  of  Vic- 
toria on  goods  imported  into  Victoria  be- 
tween the  date  of  the  establishment  of  the 
Commonwealth,  and  that  of  the  imposition 
of  uniform  duties  of  Castoms,  and  passing 
after  the  latter  date  therefrom  into  the  State 
of  Tasmania  for  consumption.  Held,  also, 
for  a  similar  reason,  that  the  State  of  Tas- 
mania was  not  entitled  under  the  Consti- 
tution to  be  credited  with  duties  of  excise 
paid  on  goods  produced  in  Victoria  between 
the  same  dates  and  passing  after  the  latter 
date  therefrom  into  the  State  of  Tasmania  for 
consumption.  In  the  interpretation  of  the 
Constitution  reference  may  be  had,  as 
matter  of  history  of  legislation,  to  the  draft 
bills  of  1891,  1897,  and  1898,  prepared  under 
legislative  authority  of  the  several  States. 
Tasmania  v.  Commonwealth  and  Victoria, 
1  C.L.R.  329. 

Instrumentality  of  State— Liability  to  duty 
—  Construction  —  The  Constitution  (63  &  64 
Vict.  c.  12),  ss.  51  (i.),  (ii.),  52  (ii.),  86,  90, 
114.] — The  rule  laid  down  in  D'Emden  v. 
Pedder,  1  C.L.R.  91,  at  p.  Ill,  and  applied 
to  the  case  of  interference  by  the  Common- 
wealth with  State  instrumentahties  in  the 
Federated  Amalgamated  Government  Railway 
and  Tramway  Service  Association  v.  New 
South  Wales  Bailicay  Traffic  Employees' 
Association,  4  C.L.R.  -488,  has  no  application 
to  powers  which  are  conferred  upon  the  Com- 
monwealth in  express  terms,  and  which  by 
their  nature  manifestly  involve  control  of 
some  operation  of  the  State  Govemmenta, 
such  as  the  power  to  make  laws  with  respect 
to  trade  and  commerce  -n-ith  other  countries 
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and  with  respect  to  taxation.  It  mu.'st  bt- 
assumed  that  tlie  legL-^lature  intended  that, 
so  far  a-i  is  necessan,"  for  the  effective 
exercise  of  tliese  powers,  the  rights  of  Stat<> 
Governments  sliould  be  restricted.  The 
imposition  of  Castoms  duties  being  a  mode 
of  regulating  trade  and  commerce  with 
other  countries,  as  well  as  an  exercise  of 
the  taxing  power,  the  riglit  of  State  Govern- 
ments to  import  goods  is  subject  to  the 
Customs  laws  of  the  Commonwealth.  Furtlier, 
the  rule  has  reference  onlj'  to  the  performance 
of  the  functions  of  Government  witliin  the 
Commonwealth,  and,  therefore,  cannot  be 
appUed  to  the  importation  by  a  State  Govern- 
ment of  goods  to  l>e  afterwards  used  in  con- 
nection with  one  of  its  instnmientalities  j 
The  levying  of  duties  of  Customs  is  not  the  i 
imposition  of  a  tax  upon  property  witliin  the 
meaning  of  s.  114  of  the  Constitution. 
Even  if  tlie  words  of  the  section  are  capable 
of  that  meaning,  it  is  not  the  only  or  neces- 
sarj-  meaning,  and  should  be  rejected  as  \ 
inconsistent  with  the  plain  pro\Tsions  of 
the  Constitution  conferring  upon  the  Co- 
monwealth  exclasive  power  to  impose  duties 
of  Castoms,  and  to  regulate  trade  and  com- 
merce. Per  Griffith,  C.J.,  Barton,  J., 
O^  Connor,  J.,  and  Higgins,  J. — Customs 
duties,  whether  capable  or  not  of  being  in- 
cluded in  the  word  "  tax,"  are  not  a  tax 
upon  property  in  the  sense  in  which  that  ex- 
pression is  VLsed  in  s.  114,  being  imposed 
upon  the  act  of  importation,  not  upon  the 
goods  themselves  in  their  character  as  pro- 
perty. Per  Isaacs,  J. — Duties  of  Custora-<. 
as  ordinarily  understood,  and  as  enacted  in 
the  Customs  Act,  are  imposed  on  the  goods 
themselves,  and,  tlierefore,  "  on  property  " 
within  the  meaning  of  s.  114,  but  do  not 
come  within  the  meaning  of  the  word 
"  tax  "  as  used  in  that  section  and  the 
Constitution  generally.  Held,  therefore, 
following  The  King  v.  Sutton,  5  C.L.R.  789, 
that  the  Government  of  the  State  of  New 
Sauth  Wales  was  hable  to  pay  Customs 
'luty  on  steel  rails  imported  by  the  State  for 
ise  in  connection  witli  tlie  Government  rail- 
vays  of  the  State.  Attornry-General  oj 
K.S.W.,  V.  Collector  oj  Customs  for  X.S.W. 
5  C.L.R.  818.  Special  leave  to  appeal  to 
the  Privy  Council  was  refiLsed.  See  Attorney- 
General  for  X.S.W.  v.  Collector  of  Customs  for 
N.S.W.,  (1909)  A.C.  :U5. 

Rule  as  to  legislation  binding  Crown     How 


far  State  Governments  subject  to  Common- 
wealth legislation  Removal  from  Customs 
control— Customs  Act  1901  No.  6  of  1901j, 
ss.  30.  33.  236  The  Constitution  (63  &  64 
Vict.  c.  12j,  ss.  52  ai-),  86,  90.]— The  rule 
tliat  the  Crown  is  not  bound  by  a  Statute 
except  by  express  words  or  necessary  implica- 
tion apphes  only  to  those  representatives  of 
the  Crown  who  have  executive  authority  in 
the  place  where  the  Statute  applies,  and  a* 
to  matters  to  which  that  executive  authority 
extends.  The  Constitution  binds  the  Crown 
as  represented  by  the  various  States,  and 
takes  no  account  of  the  States  and  State 
Government  in  relation  to  Commonwealth 
legLslation  on  matters  within  the  exclusive 
control  of  the  Commonwealth  Government, 
and,  therefore,  in  the  construction  of  Com- 
monwealth Statutes  dealing  with  such 
matters,  the  rule  applies  to  the  Sovereign  an 
head  of  that  Government,  but  not  to  the 
Sovereign  as  head  of  the  State  Governments. 
The  Customs  Act  1901,  being  a  vaUd  exercise 
by  the  Commonwealth  of  the  exclusive  power 
to  impose,  collect  and  control  duties  of 
Customs  and  Excise  conferred  by  ss.  52  (ii.), 
86,  and  90  of  the  Constitution,  apphes  to 
goods  imported  by  the  Government  of  a 
State  as  well  as  to  those  imported  by  private 
persons  ;  and,  therefore,  goods  imported 
by  a  State,  whether  dutiable  or  not.  are  by 
s.  30  of  the  Act  subject  to  the  control  of 
the  Customs,  and  the  authority  of  the  State 
Executive  is  no  justification  for  their  re- 
moval from  that  control  contrary  to  the 
provisions  of  the  Act.  A  quantity  of  wire 
netting,  which  had  been  purcliased  in  Eng- 
land and  imported  into  the  Commonwealth 
by  the  Government  of  Xew  South  Wales,  was 
landed  at  the  port  of  Sydney.  Without 
any  entry  having  been  made  or  passed,  and 
without  the  authority  of  the  Customs 
oflScers,  the  defendant,  acting  under  the 
authority  of  the  Executive  Government  of 
the  State,  removed  the  goods  from  tlie  place 
where  they  were  stored.  Held,  that  the  de- 
fendant had  committed  a  breach  of  .ss.  33 
and  236  of  the  Customs  Act.  Judgment 
entered  for  the  plaintiffs  for  a  penalty.  R. 
V.  Sutton,  -i  C.L.R.  789. 

(i)  Defence. 

Compulsory  military  training— Defence  Act 
1903-1910— The  Constitution  (63  &  64  Vict, 
c.  12 1,  s.  116.J— TIk-  provisions  of  the  Defence 
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Act  1903-1910  imposing  obligatioixs  in  respect 
of  military  training  are  not  an  infringement 
of  s.  116  of  the  Constitution.  Krygger  v. 
Williams,  15  C.L.R  366. 


(e)  Deportation. 

Extra-territoriality — Admission'  of  aliens 
as  residents  upon  conditions — International 
law— Right  to  expel  alien  friends— The 
Constitution  (63  &  64  Vict.  c.  12),  s.  51 
(xix),  ((xxvi.),  (xxix.),  (xxx.)— Pacific  Islands 
Labourers  Act  1901  (No.  16  of  1901),  s.  8.]— 
It  is  an  attribute  of  sovereignty  that  every 
State  is  entitled  to  decide  what  aliens  shall 
or  shall  not  become  members  of  its  com- 
munity. The  right  of  a  nation  to  expel 
or  deport  foreigners  from  a  country  is  as 
unqualified  and  undeniable  as  the  right  to 
exclude  them  from  entering  the  country 
wliether  they  are  alien  friends  or  enemies. 
This  power  could  be  delegated  by  the 
Imperial  authority  to  the  Conxmonwealth 
Parliament  and  was  properly  delegated  by 
virtue  of  the  Constitution,  s.  51,  which 
gave  the  Parliament  full  authority  to  legis- 
late as  a  sovereign  body  on  the  subject  of 
{inter  alia)  "  naturalLsation  and  aliens." 
Semhle  :  In  Australia  such  a  power  can  be 
exercised  by  the  Executive  only  when 
authorised  by  Statute.  Appellant  was  a 
Kanaka  labourer  introduced  into  Qvieensland 
vuider  the  special  conditions  of  the  State 
Pacific  Island  Immigration.  Act  (Qd.)  (44 
Vict.  No.  17).  Under  s.  8  of  the  Federal 
Pacific  Islands  Labourers  Act  1901,  a  Court 
of  suminary  jurisdiction,  upon  being  satis- 
fied that  a  Pacific  Island  labourer,  found 
in  the  Commonwealtli  before  31st  December, 
1906,  and  reasonably  supposed  not  to  be 
employed  under  agreement,  is  not  or  has 
not  been  so  emplojed  for  a  month  past, 
may  order  his  deportation  from  Avistralia. 
Appellant  was  brought  before  a  police  magis- 
trate, who  declared  himself  satisfied,  and 
ordered  his  deportation.  Held,  that  the  right 
to  expel  involved  the  right  to  do  all  things 
necessary  to  make  the  expulsion  effective, 
among  which  was  necessarily  included  the 
act  of  deportation,  to  the  extent  of  the 
complete  extrusion  of  the  alien  from  the 
territorial  borders  of  the  State.  The  extra- 
territorial constraint  necessarily,  consequent 
upon  the  act  of  expulsion,  was  immaterial  to 
the  validity  of  the  right  of  deportation. 
Held,  further,  that  the  right  of  expulsion  was 


not  limited  to  ordering  the  deportation  of  the 
alien  to  the  place  whence  he  came  ;  the 
right  was  general  and  unlimited,  and  could 
be  exercised  by  the  deporting  State  in  what- 
ever manner  and  to  whatever  place  was 
necessarj^  for  effective  deportation.  Semhle  : 
A  foreigner  who  enters  a  sea-girt  State, 
deportation  from  which  must  necessarily  in- 
volve extra-territorial  constraint,  may  be 
assumed  to  consent  to  such  constraint  as  a 
condition  of  his  admission  to  the  country 
in  the  event  of  his  deportation  becoming 
necessary.  Rohtelmes  v.  Brenan,  4  C.L.R. 
395. 

(/)  Fugitive  Offenders. 

The  Constitution,  s.  51  (xxix.).]  —  Semble, 
the  Commonwealth  Parliament  has,  under 
s.  51  (xxix.)  of  the  Constitution,  power  to 
legislate  as  to  the  surrender  of  fugitive 
offenders  from  other  parts  of  the  British 
dominions.  McKelvey  v.  Meagher,  4  C.L.R. 
265. 

(g)  Legislation. 

(i)  Validity  of. 

Validity  of  Federal  Statute — American  de- 
cision, applicability  of  in  construction  of  Com- 
monwealth Constitution — Severability  —  The 
Constitution  (63  &  64  Vict.  c.  12),  ss.  51  (1) 
76  (iii.),  98— Regulation  of  internal  trade  of 
a  State — Trade  and  commerce  clause — 
Navigation  and  shipping — Laws  of  admiralty 
and  maritime  jurisdiction.] — The  provisions 
of  s.  4  of  the  Seatnen's  Compensation  Act 
1909,  in  so  far  as  they  jDurport  to  regulate 
purely  intra- State  trade,  are  ultra  vires, 
s.  51  (1)  of  the  Con-stitution.  Sect.  98  of  the 
Constitution  does  not  enlarge  the  ambit  of 
the  trade  and  commerce  clause  in  s.  51  (1) 
btit  is  merely  explanatory  of  the  trade  and 
commerce  powers.  Per  Griffith,  C.J.,  Barton 
and  Isaacs,  JJ. — The  validitj'  of  these  pro- 
visions of  s.  4  cannot  be  supported  as  being 
an  exercise  of  the  jurisdiction  conferred  upon 
the  Parliament  by  s.  76  (iii.).  Per  Barton 
and  Isaacs,  JJ. — The  rule  of  construction 
adopted  by  the  American  Covirts  as  to  the 
jurisdiction  conferred  by  Art.  3,  s.  2  of  the 
American  Constitution,  is  not  applicable 
to  the  construction  of  s.  76  (iii.).  Per  Grif- 
fith, C.J.,  Barton,  O'Connor  and  Isaacs,  JJ. 
{Higgins,  J.,  dissenting),  that,  the  Parliament 
having   in   plain   language   expressed   its   in- 
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tention  that  the  test  to  be  applied  in  deter- 
mining what  sliips  come  within  tlie  Seamen's 
Compensation  Act  1909,  is  whether  the  ship 
is  engaged  in  trade  between  port  and  port 
and  not  wlietlier  she  is  engaged  in  trade 
between  State  and  State,  the  valid  and  in- 
valid provisions  of  the  Act  arc  inseparable 
and  the  whole  Act  is  invalid.  Per  Isaacs,  J. — 
The  valid  and  invalid  provisions  of  the  Act 
as  to  the  coasting  trade  being  iaseparable, 
the  Act  so  far  at  least  as  it  refers  to  that 
trade  is  invalid.  Per  Higgins,  J. — The  Act 
ha\-ing  prescribed  a  duty  as  to  individual 
.seamen,  some  of  whom  are  within,  and  some 
of  whom  are  without  the  power  of  Parliament 
the  Act  is  invalid  so  far  as  regards  the  seamen 
who  are  outside  the  power.  But  as  there  is 
no  reason  for  thinking  that  if  Parliament  had 
understood  the  limits  of  its  power  it  would 
not  have  passed  the  Act  so  far  as  regards  the 
seamen  who  are  within  the  power,  the  Act  is 
valid  as  to  these  seamen.  It  is  not  a  matter 
of  the  words  that  happen  to  be  iLsed,  but  of 
substance — are  the  things  severable  ?  There 
is  no  difficulty  in  this  case  in  severing  the 
vahd  from  the  invalid  prescription — even 
verbally.  The  Owners  of  s.s.Kalibiax.  Wilson, 
11  C.L.R.  689. 


Validity  of  Commonwealth  legislation- 
Trade  and  commerce— Navigation  and  shipping 
— Accident  to  seaman  -Compensation  for 
injuries-  The  Constitution  (63  &  64  Vict. 
C.12),  ss.  51  (i.),  (xxxix.),  98 — Seamen's  Com- 
pensation Act  1911  (No.  13  of  1911),  s.  5.J— 
Sects.  51  (i.)  and  98  of  the  Constitution  confer 
upon  the  Commonwealth  Parliament  power 
to  legislate  as  to  navigation  and  shipping  so 
far  a,i  concerns  foreign  and  inter-State  traffic 
and  in  particular  to  regulate  the  reciprocal 
rights  and  obligations  of  those  engaged  in 
carrying  on  that  traffic  by  means  of  ships. 
So  held  by  Isaacs,  fJavan  Duffy,  Powers  and 
Rich,  J  J.  {Griffith,  C.J.,  and  Barton,  J.,  dis- 
senting). Held,  therefore,  by  Isaacs,  Gavan 
D"ffy,  Powers  and  Rich,  J  J.  {Griffith,  C.J., 
and  Barton,  J.,  dissenting),  that  the  Seamen's 
Compensation  Act  1911  is  a  valid  exercise 
of  the  legislative  power  of  the  Common- 
wealth Parliament.  Fexlerated  Amalgamated 
Government  Railway  and  Tratnway  Service 
Association  v.  New  South  Wales  Railway 
Traffic  Employees'  Association,  4  C.L.R.  488. 
disciLssed.  Australian  Steamships  Ltd.  v, 
Malcolm,  19  C.L.R.  298. 


(II)  Act  Imposing  Taxation. 

Incorporation  of  Act  not  yet  assented  to.] — 
Act  dealing  with  more  than  one  subject  of 
taxation  Severability  The  Constitution  (63 
&  64  Vict.  c.  12),  s.  55  Land  Tax  Act  1910— 
Land  Tax  Assessment  Act  1910.]— .bee  Land 
Tax.  Osborne  v.  The  Commonwealth,  12 
C.L.R.  321. 

Legislative  powers  of  States— Taxation  of 
salary  of  Commonwealth  officer— Grant  by 
Commonwealth  Parliament  to  State  of  autho- 
rity to  tax  Commonwealth  Salaries  Act  1907 
(No.  7  of  1907),  S.  2.J— Tlic  Commonwealth 
Parliaiuent  may  make  its  grants  of  salaries 
to  Commonwealth  officers  subject  to  taxation 
by  the  States.  The  Commonwealth  Salaries 
Act  1907  is  an  effective  grant  to  the  States  of 
authority  to  impose  upon  Commonwealth 
officers  taxation  in  respect  of  their  salaries, 
subject  to  the  conditions  stated  in  that  Act. 
Chaplin  v.  Commissioner  of  Taxes  for  South 
Australia,  12  C.L.R.  375. 

(iii)  Territory    Acquired    by  Commonwealth. 

Indictable  offence -Trial  by  jury — Appeal 
from  Central  Court  of  Papua— The  Constitu- 
tion (63  &  64  Vict.  c.  12),  ss.  80.  122— Papua 
Act  1905  ( No.  9  of  1905),  ss.  5,  6,  43— Criminal 
Code  (Qd.)  (63  Vict.  No.  9,  Sched.  1.),  ss.  339. 
604— Ordinance  No.  XL  of  1889  (British  New 
Guinea),  s,  21  — Ordinance  No.  VII.  of  1902 
(British  New  Guinea) — Ordinance  No,  VII.  of 
1907  (Papua)— Ordinance  No.  VIII.  of  1909 
(Papua),  S.  l.J — The  power  of  the  Common- 
wealth Parliament  conferred  by  s.  122  of  the 
Constitution  to  make  laws  for  the  govern- 
ment of  a  territory,  whether  that  power  is 
exercised  directly  or  througli  a  subordinate 
legislature,  is  not  restricted  by  the  provision 
in  s.  80  of  tlie  Constitution  that  the  trial  on 
indictment  of  any  offence  against  any  law 
of  the  Commonwealth  shall  be  by  jury.  By 
s.  21  of  Ordinance  No.  XI.  of  1889  of  British 
New  Guinea  it  was  provided  that  trials  of 
persons  accused  of  crimes  and  offences 
cognisable  in  the  Central  Court  should  be  by 
the  Chief  Magistrate  sitting  alone.  Ordinance 
No.  VII.  of  1902  of  British  New  Guinea  pro- 
vided that  the  Queensland  Criminal  Code 
should  be  the  law  of  British  New  Guinea  with 
respect  to  the  several  matters  therein  dealt 
with.  By  s.  339  of  that  Code  an  assault  occa- 
sioning bodily  harm  is  an  indictaljle  offence, 
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•and  by  s.  604  it  is  proAaded  that  on  a  trial 
for  an  indictable  offence,  if  the  accused  pleads 
any  plea  other  than  a  plea  of  guilty  or  a  plea 
to  the  jurisdiction,  he  is  to  be  deeined  to 
have  demanded,  and  is  entitled  to  have, 
trial  bj-  a  jur\'.  By  Ordinance  No.  VII.  of 
1907  of  Papua  it  was  provided  that  the  trial 
■of  persons  of  European  descent  charged  with 
&  crime  punishable  by  death  should  be  held 
before  a  j  urj'  of  four  persons,  but  that  ' '  save 
AS  aforesaid  the  trials  of  all  issues,  both  civil 
■and  criminal,  shall  as  heretofore  be  held 
-without  a  jury."'  Held,  that  a  pei-son  of  Euro- 
pean descent  who  was  charged  in  Papua  with 
■an  assault  occasioning  bodily  harm,  to  which 
he  pleaded  not  guilty,  was  properly  tried 
■without  a  jury.  Sect.  1  of  Ordinance  No. 
Till,  of  1909  of  Papua,  which  provides  that 
the  Central  Court  must,  on  the  application  of 
•counsel  for  the  accused  made  before  verdict, 
and  may  in  its  discretion,  either  before  or 
after  judgment,  without  such  application, 
reser\-e  any  question  of  law  which  arises  on 
the  trial  of  an  acciLsed  person  for  the  con- 
sideration of  the  High  Court,  does  not  impose 
any  restriction  on  the  general  right  of  appeal 
to  the  High  Covirt  given  by  s.  43  of  the  Papua 
Act  1905.  The  King  v.  Bernasconi,  19  C.LR. 
629. 


Taxation  in  territory — Taxing  Act  dealing 
with  other  matters  or  with  more  than  one 
subject  of  taxation — The  Constitution  (63  & 
64  Vict.  c.  12),  ss  51,  55,  122— Northern  Ter- 
ritory Acceptance  Act  1910  (No.  20  of  1910), 
s.  7 — Northern  Territory  (Administration)  Act 
1910  (No.  27  of  1910),  s.  5.]— The  limitations 
imposed  by  s.  55  of  the  Constitution  upon  the 
making  of  laws  imposing  taxation  apply 
only  to  such  laws  as  are  made  under  the 
power  conferred  by  s.  51  (ii.),  and  do  not 
apply  to  laws  made  under  the  power  to  make 
laws  for  the  government  of  any  territory 
acquired  by  the  Commonwealth  conferred  by 
s.  122,  the  two  powers  being  independent  of 
one  another.  Held,  therefore,  that  the 
Northern  Territory  Acceptance  Act  1910,  and 
the  Northern  Territory  (Administration)  Act 
1910,  so  far  as  by  s.  7  of  the  former  Act  and 
s.  5  of  the  latter  Act  they  purport  to  give 
effect  in  the  Northern  Territory,  as  laM's  of 
the  Commonwealth,  to  laws  of  South  Aus- 
traha  which  impose  taxation,  are  valid. 
Buchanan  v.  The  Commoyiwealth,  16  C.L.R. 
315. 


(iv)  Extra-territorial. 
Extra-territorial  operation  of  laws  of  Com- 
monwealth—British ships—"  First  port  of 
clearance  " — "  Port  of  destination  " — Voyage 
— Ship's  papers — Industrial  dispute — "  Ex- 
tending beyond  the  limits  of  any  one  State  " — 
Industries  carried  on  in  Australia — Part  of 
employment  beyond  territorial  limits — Juris- 
diction of  Commonwealth  Court  of  Concilia- 
tion and  Arbitration — Award — Fixing  terms  to 
be  incorporated  in  contracts — Commonwealth 
of  Australia  Constitution  Act  1900  (63  &  64 
Vict.  c.  12),  s.  v.— The  Constitution,  s.  51 
(XXXV.).] — Held,  by  the  Court,  that  the  words 
"  extending  beyond  the  limits  of  any  one 
State  "  in  s.  51  (xxxv.)  of  the  Constitution 
mean  extending  from  one  State  into  another 
State  or  other  States  of  the  Commonwealth. 
Held,  by  Isaacs,  Higgins,  Gavan  Duffy  and 
Rich,  J  J.  (Barton.  A.C.J.,  dissenting),  (1)  that 
by  virtue  of  s.  V.  of  the  Commonwealth  of 
Australia  Constitution  Act  a  single  and  in- 
divisible industrial  dispute  is  none  the  less 
an  industrial  dispvite  extending  beyond  the 
limits  of  any  one  State  within  the  meaning 
of  s.  51  (xxxv.)  of  the  Constitution  merely 
because  some  of  the  operations  in  respect  of 
which  the  dispiite  exists  are  performed 
beyond  the  territorial  limits  of  the  Common- 
wealth ;  (2)  that  in  such  a  case,  there  being 
a  dispute  extending  beyond  the  limits  of  any 
one  State,  the  Commonwealth  Court  of  Con- 
ciliation and  Arbitration  has  power  by  aw  ard 
compulsorily  to  fix  terms  and  conditions  to 
be  incorporated,  or  deemed  to  be  incorporated, 
in  agreements  of  ser\'ice  made  between  tha 
parties  to  the  dispute.  Held,  by  Isaacs 
and  Higgins,  JJ.,  and,  semble,  by  Gavan 
Duffy  and  Rich,  JJ.,  that  the  words  "  first 
port  of  clearance  "  and  "'  port  of  destina- 
tion "  in  s.  V.  of  the  Commonwealth  of  Aus- 
tralia Constitution  Act  indicate  the  beginning 
and  the  end  of  an  actual  voyage  which  is  in 
fact  intended  at  the  beginning  of  the  voyage, 
and  the  ship's  papers  are  not  conclusive  as  to 
what  the  voyage  is.  By  Barton,  A.C.J. — 
The  "  port  of  destination  "  intended  by  that 
section  is  the  port  for  which  the  ship  is  bound 
as  stated  in  her  entry  outwards,  shipping 
bill  and  content  or  manifest.  Bj-  Isaacs,  J. — 
The  term  "  British  ships  "  in  s.  Y.  of  the 
Commonwealth  of  Australia  Constitution  Act 
indicates  the  nationality  of  the  ships,  and  its 
meaning  is  not  restricted  by  any  particular 
Statute.  Merchant  Service  Guild  of  Aus- 
tralasia   V.     The    Commonwealth    Steamship 
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Owners'   Association   and 
€64. 


Others,    10    C.L.H. 


[h)  Pkohibitei)  Imports. 

Prohibition  by  proclamation —Conditional 
legislation  Delegation  of  legislative  power  - 
The  Constitution  (63  &  64  Vict.  c.  12),  s.  51, 
sub-ss.  (i.).  (ii.)— Customs  Act  1901  (No.  6  of 
190i).  ss.  52,  sub-s.  (gi,  53,  SS.J^S.Ht.  52, 
sub.s.  (g)  of  the  Customs  Act  1901,  whicii  pro- 
vides that  all  goods  the  importation  of 
which  shall  be  prohibited  by  proclamation 
shall  be  prohibited  imports,  is  not  a  delega- 
tion of  legislative  power,  but  conditional 
legislation,  and  is  within  the  power  con- 
ferred on  Parliament  by  s.  51,  sub-ss.  i.,  ii., 
of  the  Constitution.  The  prohibition  of 
importation  is  a  legislative  act  of  the  Parlia- 
ment itself,  the  effect  of  sub-s.  (g)  being  to 
confer  upon  the  Governor- General  in  Council 
the  discretion  to  determine,  subject  to  s.  56 
of  the  Act,  to  which  class  of  goods  other  than 
those  specified  in  the  section,  and  under 
what  conditions,  the  prohibition  shall  apply. 
.  Reg.  V.  Burah,  3  App.  Cas.  889,  applied. 
The  express  proliibition  in  s.  53  of  the  impor- 
tation of  opium,  except  under  certain  con- 
ditions, does  not  by  implication  exclude  that 
article  from  the  operation  of  s.  52,  sub-s.  (g) 
and  s.  56.  Held,  therefore,  that  a  pro- 
clamation by  the  Governor-General  in  Council, 
prohibiting  the  importation  into  the  Common- 
wealth of  opium  suitable  for  smoking,  was 
valid.    Baxter  v.  Ah  Way,  8  C.L.R.  026. 

(0  Regulation  of  Parli.\.mextary 
Elections. 

Political  article  in  newspaper  during  elec- 
tion—Validity of  legislation— The  Constitu- 
tion (63  &  64  Vict.  c.  12),  ss.  10.  51  (xxxvi.)— 
Commonwealth  Electoral  Act  1902,  1911, 
S.  ISlAA.i-  The  Coiiiniouwcaltii  Parliament 
has  power  under  the  Constitution  to  make 
laws  regulating  Federal  Parliamentary  elec- 
tions, and,  therefore,  s.  181  aa  of  the  Com- 
nionu-ealth  Electoral  Act  1902-1911  Ls  within 
the  powers  of  the  Commonwealth  Parliament 
to  enact.    Smith  v.  Oldham,  15  C.L.K.  355. 

(j)  RovAL  Commission. 

Limitations  on  power  of  Executive  to  ap- 
point Witness-  Refusal  to  be  sworn- 
Reasonable  excuse.] — sv/-  Royal  Commis- 
sion,     dough  V.  Leahy,  2  C.L.R.   139. 


Compulsory    inquiry     Incidental    power- 
Inquiry  as  to  matters  outside  powers  of  Com- 
monwealth   Parliament     Royal    Commission,, 
powers  of— Judicial  power  of  Commonwealth- 
Granting  of  immunity  in  State  Court— Royal 
Commissions  Act  1902-1912  (No.  12  of  1902— 
No.  4  of  1912),  ss.  6h,6dd— The  Constitution 
(63  &  64  Vict.  c.  12),  ss.  51  (xxxix.)  128.1— 
A  power  to  enact  a  law  compelling    persons 
to  give  evidence  on  matters  as  to  which  the 
Executive  Government  of  the  Commonwealth, 
thinks  it  desirable  to  collect  information  to 
be   made   use   of  in  exercising   any  existing 
power  of  the  Commonwealth  Parliament  is 
"  incidental  '"  to  the  execution  of  that  power 
within   s.    51    (xxxix.)    of    the    Constitution. 
But,  held,  by   Griffith,  C.J.,  and   Barton,  J. 
{Isaacs   and   Higgins,   JJ.,    dissenting),    that 
such   an   incidental  power  does   not  extend 
to  enacting  a  law  compelling  persons  to  give 
evidence  on  matters  information  as  to  wliich 
is   relevant    only   to   a   possible    amendment 
of    the    Constitution    under   s.    128    thereof. 
Held,  therefore,  that  the  Royal  Commissions 
Act     1902-1912     is    within     the     power     of 
the  Commonwealth  Pariiament  to  enact,  but 
(by    Griffith,    C.J.,    and    Barton,    J.,    Isaacs 
and  Higgins,  JJ.,  dissenting)  that  it  should 
be  construed  as  intended  to  apply  to  com- 
pelling   evidence    on    such    limited    matters 
only.     Sect.   Odd  of  the  Royal  Commissions 
Act    1902-1912,    which    purports    to    give    a 
qualified  protection  in  State  Courts  from  the 
criminative  effect  of  admLssions  made  by  a 
witness  on  examination  before  a  Royal  Coni- 
mLssion,  is  within  the  power  of  the  Common- 
wealth Parliament  to  enact.    Sect.  6b,  even  if 
invahd  as  an  attempt  to  confer  part  of  tlie 
judicial  power  of  the  Commonwealth  upon  a 
Royal  Commission,  Ls  severable  from  the  rest 
of  the  Act.    Pui-suant  to  the  Royal  Commis- 
sions Act  a  Royal  Commission  was  appointed 
to   inquire   into   the   sugar   industry,    and   a 
summons  was  Issued  to  the  manager  of  the 
plaintiff  company  to  attend  and  give  evidence 
and  produce  documents  before  the  Commis- 
sion,  notice  being  given  to  him  of  the  in- 
tention   of    the    Commission   to    ask    certain 
specified   questions    and   to   produce   certaiii 
specified  documents.      Before  the  summons 
was  returned  the  plaintiff  company  and  its 
officers  brought  an  action  agaiast  the  Attor- 
ney-General and  the  members  of  the  Com- 
mission claiming  a  declaration  that  the  Act 
was  invalid  and  a  consequent  injunction  to 
restrain    the    members    of    the    Commission 
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from  proceeding  upon  the  sumnioixs,  and, 
alternatively,  if  the  Court  held  that  the  whole 
Act  was  not  invalid,  a  declaration  that  the 
manager  was  not  bound  to  answer  questions 
or  produce  documents  relating  to  matters  as 
to  which  the  Federal  Parliament  had  no 
present  legislative  power  or  which  were  not 
relevant  to  the  subject  matter  of  the  Commis- 
sion. Held,  by  Griffith,  C.J.,  and  Barton,  J. 
(Isaacs  and  Higgins,  JJ.,  dissenting),  (1)  That 
the  Commission  could  not  la\^-fully  ask 
c^uestions,  or  demand  the  production  of  docu- 
ments, relevant  solely  to  : — (a)  The  internal 
management  of  the  affairs  of  the  company  ; 
(6)  The  operations  of  the  company  outside 
the  Commonwealth,  except  so  far  as  they 
related  to  the  conditions  of  carrying  on  the 
sugar  indvistry  irrespective  of  the  persons  by 
whom  it  was  carried  on.  (c)  Matters  relating 
to  the  value  of  particular  parts  of  the  pro- 
perty of  the  company,  except  such  parts  as 
were  actually  and  directly  employed  in  the 
production  and  manvifacture  of  sugar  within 
the  Commonwealth  ;  (d)  Details  of  salaries 
paid  to  officers  of  the  company,  except  so  far 
as  they  were  relevant  to  the  actvial  cost  of 
such  production  and  manufacture  ;  and 
(2)  that  the  plaintiffs  were  entitled  to  a  de- 
claration and  injunction  accordingly.  Colonial 
Sugar  Refining  Co.  Ltd.  v.  The  Attorney- 
General  for  the  Commonwealth,  15  C.L.R. 
182  ;  varied  on  appeal,  P.C,  17  C.L.R.  644, 
1914  A. C.  237. 

Royal  Commissions  Act  1902-1912  (No.  12 
of  1902,  No.  4  of  1912)— The  Constitution, 
ss.  51,  107,  128 — Compulsory  inquiry.] — The 

Royal  Commissions  Act  1902-1912  is  idtra 
vires  tlie  Cominonwealth  Parliament  and  void 
so 'far  as  it  purports  to  enable  a  Royal  Com- 
mission to  compel  answers  generally  to 
questions,  or  to  order  the  production  of 
documents.  Attorney -General  for  the  Com- 
motncecdth  v.  Colonial  Sugar  Refinery  Co. 
Ltd.,  P.C,  IT  C.L.R.  644,  1914  A.C.  237. 

(k)  State  Railways. 

Validity  of  Commonwealth  legislation — 
Interference  with  State  instrumentality — 
Limited  power  —  Validity  of  Act  going 
beyond  power — Regulation  of  wages  and 
conditions  of  employment  —  Jurisdiction 
of  President  of  Commonwealth  Court  of 
Conciliation  and  Arbitration  —  Appeal  from 
registrar— Stating  case— The  Constitution  (63 


&  64  Vict.  c.  12),  ss.  51,  98,  101,  102,  104— 
Commonwealth  Conciliation  and  Arbitration 
Act  1904  (No.  13  of  1904),  ss.  2,  4, 6, 17, 18, 19,. 
23,  24,  28-31,  40,  48.]— The  rule,  laid  down- 
in  D'Ernden  v.  Redder,  1  C.L.R.  91,  at  p.  Ill, 
viz.,  that  when  a  State  attempts  to  give  to 
its  legislative  or  executive  authority  an 
operation  which,  if  valid,  would  fetter, 
control,  or  interfere  with  the  free  exercise 
of  the  legislative  or  executive  power  of  the 
Common\^'ealtli,  the  attempt  unless  ex- 
pressly authorised  by  tlie  Constitution,  is 
to  that  extent  invalid  and  inoperative,  is 
reciprocal.  It  is  equally  true  of  attempted 
interference  by  the  Commonwealth  \\ith 
State  instrumentaUties.  The  application 
of  the  rule  is  not  limited  to  taxation.  Sect.  51 
(xxxv.)  of  the  Coastitution  does  not  either- 
expressly  or  by  necessary  implication  autho- 
rise such  an  attempt.  A  State  railway  is  a 
State  instrumentality  within  that  rule.  Tlie 
legislative  authority  of  the  Commonwealth 
Parliament  under  the  powers  contained  in 
ss.  51  (i.)  and  98  of  the  Constitution,  so  far 
as  regards  wages  and  terms  of  engagement,^ 
does  not  extend  further  ifchan  to  prohibit, 
for  causes  affecting  inter-State  traffic,  specific 
persons  from  being  employed  in  such  traffic. 
Quaere,  whether  that  authority  extends  so 
far.  When  in  the  attempted  exercise  of  a 
power  of  limited  extent  an  Act  is  passed 
which  in  its  terms  extends  beyond  the  pre- 
scribed hmits,  the  whole  Act  is  invalid,  un-^ 
less  the  invalid  part  is  plainly  severable 
from  the  valid.  Held,  therefore,  that  the- 
Commonwealth  Conciliation  and  Arbitration 
Act  1904,  so  far  as  it  purports  to  affect 
State  railways,  is  ultra  vires  and  void,  and 
conseciviently  that  an  organisation  consisting 
solely  of  employees  on  State  railways  was 
not  entitled  to  be  registered  under  that  Act. 
The  President  of  the  Commonwealth  Court 
of  Conciliation  and  Arbitration,  in  hearing 
an  appeal  imder  s.  17  of  the  above  Act 
from  the  decision  of  the  registrar,  granting 
an  application  to  register  an  organisation,  is- 
acting  as  the  Court.  The  term  "  proceed- 
ing before  the  Court"  in  s.  31  (2)  of  the 
above  Act  includes  every  matter  brought 
before  the  President  in  the  exercise  of  the 
judicial  functions  conferred  upon  him  by 
that  Act.  Held,  therefore,  that,  on  the 
hearing  of  an  appeal  from  the  decision  of 
the  registrar  granting  an  application  to- 
register  an  organisation,  the  President  may 
state    a   case   for   the    opinion    of    the    High, 
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Court.  Federated  Amagamated  Government 
Railway  and  Tramway  Service  Association  v. 
New  South  Wales  Railway  Traffic  Em- 
ployees' Association,  4  C.L.R.  488. 

(/)  Si'HPLrs  Kkvknl'k. 
Distributable  among  States  ^  "  Expendi- 
ture "Money  appropriated  to  a  trust  fund 
but  not  disbursed  The  Constitution  (63  & 
64  Vict.  c.  12),  ss.  81,  83,  87,  89,  93.  94,  105— 
Surplus  Revenue  Act  1908  (No.  15  of  1908), 
ss.  3,  4  Old-age  Pensions  Appropriation  Act 
1908  (No.  18  of  1908)  -Coast  Defence  Appro- 
priation Act  1908  (No.  19  of  1908).]— The 
Avords  "  surplus  revenue  "  in  s.  94  of  the 
Constitution  denote  the  same  sum  as  the 
aggregate  amovmt  of  the  balances  required 
by  s.  89  to  be  paid  monthly  to  tlie  States. 
Sect.  89  does  not  require  exact  balances  to 
be  struck  at  the  end  of  each  month,  but  the 
monthly  payments  are  to  be  of  approximate 
amount,  liaving  regard  to  tlie  probable  total 
financial  operations  of  the  year.  The  Com- 
mon^^ealth  Parhament  has  authority  to 
appropriate  monej^  out  of  the  Consolidated 
Revenue  for  a  specific  purpose,  and  inoney 
so  appropriated,  although  not  yet  actually 
■  disbursed,  is  "  expenditure  "  within  the 
meaning  of  s.  89  of  the  Constitution,  and 
cannot  form  part  of  the  "  surplus  revenue  " 
distributable  among  the  States  imder  s.  94 
until  the  actual  disbursement  of  it  for 
that  purpose  is  no  longer  lawful  or  no 
longer  thought  necessary  by  the  Govern- 
ment. Held,  therefore,  that  the  sums  appro- 
priated by  the  Old-age  Pensions  Appro- 
priation Act  1908  and  tlie  Coast  Defence 
Appropriation  Act  1908,  were  properly  de- 
ducted from  the  revenue  for  the  financial 
year  in  which  the  appropriations  were  made 
in  order  to  ascertain  the  "  surplus  revenue  '" 
payable  to  the  States  in  respect  of  that  year 
under  s.  94  of  the  Constitution  and  s.  4  of 
Surplus  Revenue  Act  1908.  Semble,  per 
Higgins,  J.— Even  if  ss.  89,  93  and  94  of 
the  Constitution  mean  that  the  States  can 
•only  be  debited  with  moneys  actually  paid. 
Parliament  has  power,  under  s.  93,  to  alter 
this  system  so  as  to  allow  contemplated 
expenditure  to  be  debited,  and  it  has  exer- 
cised that  power.  New  South  Wales  \.  Com- 
monwealth, 7  C.L.R.  179. 

(m)  Taxation. 
Regulation     of     conditions     of     labour- 
Commonwealth  legislation,  validity  of     Form 


of  Act  -Substance  of  Act— Motive  and  object 
of  legislation  Direct  and  indirect  effect — 
Power  of  taxation  Method  of  discrimination 
—Interference  with  domestic  affairs  of  State — 
Implied  prohibition  Excise  Act  dealing  with 
other  matters  Discrimination  Preference — 
Excise  Tariff  1906  (No.  16  of  1906)— The  Con- 
stitution (63  &  64  Vict.  c.  12),  ss.  51,  55,  90, 
99.1 — 111  dctcnnining  whetlier  a  particular 
law  is  or  is  not  within  tiio  power  of  the  Com- 
monwealth Parliament  to  enact,  regard  miLst 
he  had  to  its  substance  rather  than  to  its 
literal  form.  The  circumstance  that  an 
indirect  effect  may  l)e  produced  by  the 
exercise  of  an  admitted  power  of  legislation 
is  irrelevant  to  the  question  whether  the 
legislature  is  competent  to  prescribe  the 
same  efiect  by  direct  law.  So  are  the  motives 
which  actuated  the  legislature  and  the  ulti- 
mate end  desired  to  be  attained.  So  long  as 
the  limits  of  the  power  of  taxation  are  not 
transgressed.  Parliament  may  select  the  per- 
sons or  the  things  in  respect  of  which  the 
exercise  of  power  is  to  operate.  If  the  con- 
trol of  the  domestic  affairs  of  the  States 
is  in  any  particvilar  forbidden  by  the  Con- 
stitution, either  expressly  or  bjf  necessary 
implication,  the  power  of  taxation  cannot  be 
exercised  so  as  to  operate  as  a  direct  in- 
terference with  those  affairs  in  that  particular. 
The  selection  of  a  particular  class  of  goods 
produced  in  Australia  for  taxation  by  a 
method  whicli  makes  the  liability  to  taxation 
dependent  upon  conditioi^s  to  be  observed 
in  the  indiistry  in  which  they  are  produced 
is  as  much  an  attempt  to  regulate  those 
eonditioas  as  if  the  regulation  were  made  )\v 
distinct  enactment.  The  Excise  Tariff  litOO 
(No.  16)  is  not  an  Act  imposing  duties  of 
Excise,  but  is  an  Act  to  regulate  the  con- 
ditions of  manufacture  of  agricultural  imple- 
ments, and  is  therefore  not  an  exercise  of  the 
power  of  taxation  conferred  by  the  Con- 
stitution. Even  if  it  were  otherwise  within 
the  competence  of  the  Commonwealth  Par- 
liament to  deal  witii  the  conditions  of  labour, 
the  Excise  Tariff  1906  (No.  16),  which,  if 
valid,  would  have  the  effect  of  regidating 
the  conditions  of  manufacture,  would  be 
invalid  as  dealing  with  matters  other  tlian 
duties  of  Excise  contrary  to  s.  .'jo  of  the  Con- 
stitution. Even  if  tlie  term  "  taxation,'  un- 
controlled by  any  context,  Avere  capable  of 
including  the  indirect  regulation  of  the 
domestic  affairs  of  the  States  by  means  of 
taxation,  its  meaning  in  the  Constitution  is 
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limited  by  the  implied  prohibition  against 
direct  interference  with  matters  reserved 
exclusively  to  the  States.  The  Excise  Tariff 
1906  (No.  16),  if  otherwise  valid,  is  invahd 
on  the  ground  that  it  authorises  discrimina- 
tion, and  therefore  discriminates,  between 
States  or  parts  of  States  witliin  the  meaning 
of  s.  51  (ii.)  of  the  Constitution,  and  autho- 
rises the  giving,  and  therefore  gives,  pre- 
ference to  one  State  or  a  part  thereof  over 
another  State  or  a  part  thereof  within  the 
meaning  of  s.  99  of  the  Constitution.  Held, 
therefore  (Isaacs  and  Higgins,  JJ.,  dis- 
senting), that  the  Excise  Tariff  1906  (No.  16) 
is  invahd.  Per  Isaacs  and  Higgins,  JJ. — 
(1)  The  powers  substantively  granted  to  the 
Commonwealth  by  the  Constitution  may  be 
exercised  to  their  utmost  extent,  and  in  a 
plenary  manner  as  if  the  Commonwealth 
were  a  unitary  State,  subject  only  to  the 
express  limitations  found  in  the  Constitu- 
tion itself  and  [per  Isaacs,  J.]  to  the  neces- 
sarj'  freedom  of  the  States  to  exercise  with- 
out interference  the  powders  reserved  to 
them.  (2)  Conamonwealth  powers  are  not 
to  be  limited  by  first  assuming  the  extent 
of  State  powers.  The  reserved  powers  of 
the  States  are  those  which  remain  after  full 
effect  is  given  to  the  powers  granted  to  the 
Commonwealth,  and  cannot  control  the 
extent  of  those  constitutional  grants.  (3)  If 
a  legislative  power  is  once  granted,  neither  its 
abvise,  nor  its  consequences,  nor  any  purpose, 
motive,  or  object  of  the  legislature  can 
render  its  exercise  illegal ;  any  remedy  for 
abuse,  so  long  as  the  limits  of  the  power  are 
not  exceeded,  must  rest  with  the  electors, 
and  not  with  the  Court.  (4)  The  objections 
raised  to  the  validity  of  the  Excise  Tariff 
1906  (No.  16)  on  the  ground  alleged  that  it 
in  substance  regulates  conditions  of  remunera- 
tion of  labour,  are  in  reahty  objections  based 
on  abuse  of  power,  consequences,  and  the 
purpose,  motive,  and  object  of  Parliament, 
and  are  therefore  beyond  the  competency  of 
the  Court  to  entertain.  (.5)  Compulsory  con- 
tribution to  the  consolidated  revenvie,  de- 
manded irrespective  of  any  legality  or  ille- 
gahty  in  the  circumstances  upon  which  the 
hability  depends,  is  taxation.  (6)  Pecuniary 
penalty,  imposed  as  a  punishment  for  an  un- 
lawful act  or  omission,  is  regulation.  (7)  The 
Excise  Tariff  1906  (No.  16)  should  be  con- 
strued according  to  the  natural  meaning 
of  the  language  used  by  the  legislature  and 
should    not    be    turned  by    an  argiiment    of 


equivalence  of  effect  into  an  enactment  of 
a  totally  different  character.  (8)  Properly 
construed,  the  Act  imposes  taxation  upon 
I  implements  which  are  not  in  fact  manu- 
factured under  described  conditions  to  be 
ascertained  in  prescribed  modes,  but  does  not 
render  any  conditions  vinlawful.  It  is  con- 
sequently not  a  regulative  Act  which  a 
State  could  pass  in  the  same  terms,  but 
an  exercise  of  the  power  of  Excise  taxation, 
and,  if  passed  by  a  State  legislature,  would 
be  invahd.  (9)  As  the  Act  merely  imposes 
Excise  taxation,  s.  55  of  the  Constitution 
is  not  contravened.  (10)  The  proviso  does 
not  discriminate  between  locaUties  at  all,, 
but  describes  standards  apphcable  to  Aus- 
tralia generally,  irrespective  of  its  division 
into  States  or  parts  of  States,  and  does  not 
offend  against  the  prohibition  contained  in 
s.  51  (ii.)  of  the  Constitution.  Per  Isaacs, 
J. — The  discrimination  forbidden  by  s.  51 
(ii.)  of  the  Constitution  is  between  locah- 
ties  considered  and  treated  as  States  and 
parts  of  States,  and  not  as  mere  Australian 
localities  or  parts  of  the  Commonwealth 
considered  as  a  single  country.  The  King 
v.  Barger  ;  Commonwealth  v.  McKay,  6  C.L.R. 
41. 

(n)  Uxiox  Label. 
Commonwealth  legislation,  validity  of — In- 
terference with  internal  trade  of  State — Inter- 
pretation of  terms  used  in  Constitution — Power 
to  make  laws  with  respect  to  trade  marks — 
Workers'  trade  marks — Registration — Persons 
aggrieved  —  Remedy  —  Injunction  —  Parties 
—Trade  Marks  Act  19C5  (No.  20  of  1905),. 
Part  VII.— The  Constitution  (63  &  64  Vict.  c. 
12),  s.  51  (i.),  (xviii.).] — Workers'  trade 
marks,  as  dealt  with  and  defined  in  the 
Trade  Marks  Act  1905,  Part  VII.,  are  not 
trade  marks  within  the  meaning  of  s.  51, 
pi.  xviii.,  of  the  Constitution.  The  meaning 
of  the  terms  used  in  the  Constitution  must 
be  ascertained  by  their  signification  in 
1900.  It  is  a  necessary  implication  from 
pi.  i.  of  s.  51  of  the  Constitution  that  the 
power  of  Parliament  does  not  extend  to 
trade  and  commerce  within  a  State,  and 
consequenth'  the  power  to  legislate  as  to 
internal  trade  and  commerce  is  reserved  ta 
the  States  by  s.  107  to  the  exclusion  of 
the  Commonwealth.  When  the  intention  to 
reser\'e  any  subject  matter  to  the  States,  to 
the  exclusion  of  the  Commonwealth,  clearly 
appears,  no  exception  should  be  admitted  to. 
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that  reservation  whicli  is  not  expressed  in 
clear  words.  Part  VII.  of  the  Trade  Marks  Act 
1905,  is  in  substance  an  attempt  to  regulate 
the  internal  trade  of  tlie  States,  not  within 
or  incidental  to  any  of  tlie  express  powers 
conferred  on  the  Parliament  to  regulate 
that  trade.  That  Part  of  tlie  Act  is  tiiere- 
fore  ultra  vires,  and,  though  its  provisions, 
if  limited  to  trade  and  commerce  between 
the  States,  would  be  within  tlie  competency 
of  the  Commonwealth  Parliament,  it  is 
impossible  to  separate  that  which  is  within 
from  that  which  is  without  the  power,  and 
the  whole  is  invalid.  So  held  per  Griffith, 
C.J.,  and  Barton  and  O'Connor,  JJ.  ;  Isaacs 
and  Higgins,  J  J.,  dissenting  A  union  of 
brewery  employees,  registered  in  New  South 
Wales  as  a  trade  union,  and  as  an  industrial 
union  \inder  the  Industrial  Arbitration  Act 
■of  that  State,  registered  a  mark  or  label  in  the 
register  of  workers"  trade  marks  under  Part 
VII.  of  the  Commonwealth  Trade  Marks 
Act  1905.  The  Attorney-General  for  that 
State,  at  the  relation  of  several  joint  stock 
companies  carrying  on  the  business  of  brew- 
ing in  that  State,  who  were  also  joined  as 
plaintiffs,  instituted  a  suit  in  the  High  Court 
against  the  employees'  union  and  the  Regis- 
trar of  Trade  Marks,  for  a  declaration  that 
the  provisions  as  to  workers'  trade  marks 
■were  invalid,  and  that  consequently  the  re- 
gistration was  invalid,  and  for  an  order 
cancelling  the  registration  and  an  injunction 
restraining  the  Registrar  from  keeping  a 
register  of  workers'  trade  marks.  Held,  per 
Griffith,  C.J.,  and  Barton  and  O'Connor,  J  J., 
Isaacs  and  Higgins,  JJ.,  dissenting,  (1)  that 
the  plaintiff  companies  were  persons  ag- 
grieved by  the  registration,  and  were  there- 
fore proper  plaintiffs  ;  (2)  per  Griffith,  C.J., 
Barton,  O'Connor  and  Isaacs,  J.J.,  Higgins, 
J.,  dis-senting,  that  the  plaintiff  Attorney- 
General,  as  representing  the  public  of  his 
State  claiming  to  be  injured  by  the  legislation 
in  question,  was  a  proper  plaintiff  ;  (.3)  per 
Griffith,  C.J.,  Barton  and  O'Connor,  JJ., 
Isaacs  and  Higgins,  JJ.,  dissenting,  that  the 
suit  was  rightly  framed,  injunction  and  not 
ifuo  warranto  Vjcing  the  appro[)riate  remedy 
»mder  the  cir.umstances,  and  that  the 
plaintiffs  were  entitled  to  the  relief  prayed. 
Per  Isaacs,  J. — (1)  The  Court  cannot  l)e 
called  on  or  with  propriety  assume  to  declare 
an  Act  of  Parliament  unconstitutional  unless 
«uch  a  decision  is  absolutely  necessary, 
and  a  party  seeking  such  a  declaration  miwt 


show  some  legal  cause  of  complaint.  (2) 
Order  III.,  r.  1  of  the  Rules  of  the  High 
Court  presupposes,  as  a  basis  of  any  de- 
claration made  under  that  rule,  the  establish- 
ment of  an  existing  right,  and  not  a  right 
dependent  for  its  existence  on  possible 
future  events.  (.3)  The  individual  plaintiffs 
showed  no  right  to  sue  inasmucli  as  the 
claim  to  protect  their  business  rested  on  the 
supposition  that  they  might  lawfully  ase 
for  their  own  beer  the  mark  selected  by 
the  defendants  which  would  necessarily  lead 
to  deception  ;  and  their  claim  to  a  right  to 
register  a  mark  resembling  the  defendant's 
mark  was  not  special  to  them  but  if  it 
existed  was  common  to  the  whole  Australian 
community.  (4)  The  Attorney-General  of 
New  South  Wales  had  no  right  to  sue  for 
the  purpose  of  protecting  traders  in  New 
South  Wales  under  the  Trade  Marks  Act  if 
Part  VII.  were  valid  because  those  rights 
were  general  Australian  rights  and  not  con- 
fined to  traders  of  any  particular  State. 
(5)  But  the  Attorney-General  for  New  South 
Wales  had  a  status  to  complain  of  usurpa- 
tion on  the  part  of  the  Commonwealtli  Par- 
liament by  an  unconstitutional  Statute 
assuming  to  exercise  in  respect  of  the  ter- 
ritory of  New  South  Wales  powers  which 
appertain  exclusively  to  the  Parliament  of 
that  State  and  affecting  the  local  rights  of 
its  citizens.  (6)  The  workers"  trade  marks 
contain  all  the  essential  characteristics  of  a 
trade  mark  as  understood  at  the  tims  of  the 
passing  of  the  Constitution  and  therefore 
Part  VII.  of  the  Trade  Marks  Act  is  a  valid 
exercise  of  the  power  to  make  laws  witli 
respect  to  trade  marks  conferred  by  s.  51 
pi.  xviii.  of  the  Constitution.  (7)  A  r.ra-le 
union  otherwise  legal  can  trade  if  so  autho- 
rised by  its  rules.  Per  Higgins,  J. — (I.)  Tlie 
statement  of  claim  does  not  disclo  ;e  any 
cau.se  of  action,  either  in  the  Attorney- 
General  for  New  South  Wales  or  in  the  four 
brewery  companies.  As  for  the  Attorney- 
General,  he  has  no  right  of  action  for  an 
injury  done  to  the  four  breweries — the  only 
injury  alleged.  The  Attorney-General  for 
New  South  Wales  does  not  represent  the 
public  of  Australia — the  public  affected  by 
this  Act.  There  is  no  distinctive  injury 
alleged,  or  implied,  to  the  public  of  New 
South  Wales.  The  passing  of  an  Act,  idtra 
vires,  and  the  making  of  an  entry  in  pur- 
suance of  the  Act,  is  not  a  ground  for  in- 
junction or  other  relief.  If  New  South  Wales^ 
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:as  a  State,  has  a  cause  of  action,  the  State 
should  sue  iii  its  o\vn  name.  As  for  the 
brewery  companies,  the  injury  alleged  is 
future  only,  and  either  imminent  or  in- 
evitable— it  cannot  take  place  until  some 
rival  brewer  applies  the  mark  to  his  goods  ; 
and  therefore  there  is  no  ground-  at  present 
for  an  injunction.  If  Part  VII.  of  the  Act 
is  valid,  there  is  no  injuria  ;  if  Part  VII. 
is  invahd,  there  is  no  damnum,  as  the  plain- 
tiffs can  lav  fully  apply  the  mark  ;  so  that 
the  essentials  for  a  caxise  of  action  are  want- 
ing. No  action  lies  for  placing  a  person 
,in  a  dilemma  as  to  his  commercial  interests  ; 
and  here  the  dilemma  will  arise  from  the 
use  of  the  label — not  from  the  registration. 
(II.)  The  "workers'  trade  mark"  contains 
all  the  essential  characteristics  of  a  "  trade 
mark  "  as  understood  at  the  time  of  the 
passing  of  the  Constitution,  although  not 
all  the  essential  characteristics  of  a  trade 
mark  then  enforceable  in  British  Courts. 
The  expression  "  trade  mark  "  in  the  Con- 
stitution is  not  to  be  treated  as  a  mere 
technical  term,  but  is  to  receive  its  full 
grammatical  and  ordinary  sense  as  in  1900  ; 
and  the  Constitution  allows  the  Federal 
Parliament  to  make  laws  with  respect  to 
trade  marks,  even  if  used  exckisively  in  the 
internal  trade  of  a  State.  Even  if  the  mean- 
ing of  the  expression  "  trade  marks  "  in 
1900  was  not  so  wide  as  to  include  such  a 
mark  as  the  workers'  trade  mark,  the  Con- 
stitution has  conferred  on  the  Federal  Par- 
liament full  power  to  make  laws  on  the 
whole  subject  of  "  trade  marks,"  to  say  what 
marks  shall  be  enforceable  and  what  shall 
not  ;  to  say  what  marks  shall  be  recognised 
as  trade  marks  and  what  shall  not  ;  and 
Part  VII.  does  not  transgress  the  powers 
•conferred  on  the  ParUament  "  to  make  laws 
.  .  .  with  respect  to  .  .  .  trade  marks." 
The  meaning  of  the  expression  in  1900  gives 
the  centre,  not  the  circumference,  of  the 
power.  A  trade  union,  otherwise  legal,  can 
trade  if  so  authorised  by  its  rules.  Inquiry 
into  the  meaning,  origin  and  growth  of  the 
term  '"  trade  mark,"  and  the  legislative 
history  of  the  subject  in  England  and  Aus- 
tralia. Statement  of  the  principles  applic- 
able to  the  interpretation  of  terms  used  in 
the     Constitution.  Attorney-General     for 

J^.S.W.  V.  Breivery  Employees'  Union  of 
-N.S.W.,  6  C.L.R.  469. 


III.  POWERS  OF  STATES. 

(a)    DiSCRIMIXATIOX. 

Discrimination  between  residents  of  different 
States— Factories  Act  iW.A.),  (No.  22  of 
1904),  s.  46 — Case  removed  under  s.  5  of 
Judiciary  Act  1907  (No.  8  of  1907)— Judiciary 
Act  1903  (No.  6  of  1903),  s.  18— The  Consti- 
tution (63  &  64  Vict.  c.  12),  s.  117.]— The 
appellant  was  convicted  in  a  Court  of  Petty 
Sessions  of  an  offence  under  the  Factories 
Act  1904,  of  which  offence  it  was  an  element 
that  there  should  be  employed  a  Chinese  who 
liad  not  been  so  employed  on  or  before 
1st  November,  1903.  Objection  was  taken  to 
the  validity  of  the  Act,  on  the  ground  of  its 
imposing  a  discrimination  between  residents 
of  different  States.  A  case  was  stated  by 
the  magistrate  for  the  consideration  of  the 
Supreme  Court,  which,  on  the  assmnption 
that  the  case  fell  within  s.  5  of  the  Judiciary 
Act  1907,  ordered  the  proceedings  to  be 
transmitted  to  the  High  Court.  Held,  that 
no  question  as  to  the  limits  inter  se  of  the 
constitutional  powers  of  the  Commonwealth 
and  the  States  w£ig  in  question,  and  that 
therefore  the  Supreme  Court  had  power  to 
determine  the  case.  But,  held,  that  the  case 
should  vinder  the  circmnstances  be  treated 
as  a  case  stated  by  the  Supreme  Court  iinder 
s.  18  of  the  Judiciary  Act  1903  for  the  con- 
sideration of  the  High  Court.  Held,  tliat 
whether  the  Factories  Act  did  or  did  not 
apply  to  Cliinese  who  were  employed  in  a 
factory  on  1st  November,  1903,  in  another 
State,  the  provision  was  not  ultra  vires  the 
legislature  of  Western  Australia  as  dis- 
criminating between  residents  of  different 
States  ;  also  that  the  construction  of  the  Act 
was  a  matter  of  wliich  the  High  Court  had 
not  original  jurisdiction,  but  was  a  matter 
whicli  they  could  only  determine  on  appeal 
from  the  Supreme  Court  of  Western  Australia. 
The  case  was  accordinglj^  remitted  to  the 
Supreme  Court  for  determination.  Lee  Fay 
V.  Vincent,  7  C.L.Pv.  389. 

Discrimination  between  residents  of  dif- 
ferent States  —  "■  Resident."  meaning  of 
—The  Constitution  (63  &  64  Viet.  c.  12), 
s.  117 — "  Bona  fide  residents  of  and  domiciled 
in  "—Administration  Act  1903  (W.A.i,  (1903 
No.  13),  S.  86,]— The  Administration  Act  1903 
(W.A.),  s.  86,  imposes  a  duty  on  the  final 
balance  of  the  real  and  personal  estate  of  the 
deceased     according     to     fixed     rates,     and 
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contains  a  proviso  that  in  so  far  as  bene- 
ficial interests  pass  to  persons  bona  fide 
re*;idents  of  and  domiciled  in  Western 
Australia,  and  occupying  towards  the  deceased 
a  certain  relationship,  duty  shall  be  cal- 
culated so  as  to  charge  only  one-half  of  the 
percentage  upon  the  property  so  acquired 
by  such  persons.  The  plaintiffs,  executors  of 
the  will  of  E.W.D.,  late  of  Western  Aus- 
tralia, paid  succession  duty  at  the  rate  of 
9  per  cent,  under  the  above  section  on  a  sum 
of  £8,055,  representing  the  value  of  property 
passing  under  the  will  to  one  A.E.D.,  who, 
at  the  death  of  the  testator  was  a  British 
subject,  bona  fide  resident,  and  domiciled  in 
Queensland,  and  who  occupied  towards  the 
deceased  the  required  relationship.  The  pay- 
ment was  made  under  protest,  and  the 
plaintiffs  now  sued  to  recover  half  the  amount 
paid,  on  the  ground  that  the  section  of  the 
Act  under  which  it  wa>s  claimed,  worked  a 
discrimination  contrary  to  s.  117  of  the  Con- 
stitution. Held,  that  tlie  real  ground  of  the 
discrimination  prescribed  by  the  section  of 
the  Administration  Act  1903  was  domicil 
and  not  residence,  and  that,  consequently, 
the  enactment  was  not  void  under  s.  117  of 
the  Coastitution,  as  setting  up  a  discrimina- 
tion between  the  residents  of  different 
States.  Per  Barton,  J. — "  It  is  discrimina- 
tion on  tiie  sole  ground  of  residence  outside 
the  legislating  State  that  the  Constitution 
aims  at  in  s.  117."'  Daviesdc  Jones  v.  Western 
Australia,  2  C.L.R.  29. 


{h)  Police  Powers. 

Brewers'       license       fees — "  Duties       of 
Excise  "     Police  power  ot  States— The  Con- 
stitution (63  &  64  Vict.  c.  12),  ss.  86,  90— 
Liquor  Act  1898  (N.S.W.)  (No.  18  of  1898).]— 
Brewers'  license  fees  luider  s.  71  of  the  New 
South  Wales  Liquor    Act  (No.   18  of   1898),    , 
are  not  "  duties  of  excise  "  within  the  mean- 
ing of  ss.  86  and  90  of  the  Constitution.    The    { 
imposition  of  such  license  fee  is  a  bona  fide    i 
exercise  of  the  police  power  of  the  State,  for    I 
the    control    and    regulation    of    the    trade.    | 
Brewers  and  Maltsters'  Association  of  Ontario 
V.    Attorney- Oeneral  of    Ontario,   (1897)   A.C. 
231  ;     and    Bank   of    Toronto   v.    Lambe,    12 
App.    Cas.   575,   applied.      Judgment   of   the 
Supreme      Court  :       (1904),      Petersivald     v. 
Bartleii,     4     S.R.     (N.S.W.)     290.      reversed 
Petersivald  v.  Bartley,  1  C.L.R.  497. 


Inter-State   freedom   of  trade—Validity   of 
State  legislation— Liquor  license — Discrimina- 
tion against  wine  produced  in  another  State— 
The  Constitution  (63  &  64  Vict.  c.  12).  ss.  92, 
113— Wines,    Beer  and   Spirit  Sale   Act  1880 
(W.A.i  (44  Vict.  No.  9),  ss.  5,15,  39— Wines^ 
Beer  and  Spirit  Sale  Act  1880  Amendment  Act 
1893  (W.A.)  (57  Vict.  No.  25i,  s.  22— Wines, 
Beer  and    Spirit   Sale   Act   Amendment   Act 
1902  (W.A.)  (2   Edw.  VII.  No.  44),  s.  3.J— 
A  law  of  a  State  which,  for  a  license  authoris- 
ing   the    sale    of    wine    manufactured    from 
fruit  grown  in  any  other  State,   requires   a 
greater  fee   to    be    paid   than   for   a   license 
authorising   the  sale   of   wine   manufactured 
from    fruit    grown    in    the    first    mentioned 
State,  is  contrary  to  the  provisioas  of  s.  92 
of  the  Constitution,  and  is,  therefore,  to  th& 
extent    at    least    of    the    difference    between 
the    fees    so    required    to    bo    paid,    invalid. 
The    defendant    was    charged    that    he,    not 
being  the  holder  of  a  license  autliorising  t\\& 
sale  of  wine  not  being  the  product  of  fruit 
grown  in  Western  Australia,  sold  such  wine 
contrary  to  the  provisions   of  s.   39   of  the 
Wines,   Beer  and  Spirit  Sale  Act  1880.     The 
fee  payable  under  s.  15  of  that  Act  for  the 
only     license    which    would     authorise     the^ 
sale  of  sucli  wine  was  £50.     The  defendant 
was  the  holder  of  a  license  which  authorised 
the  sale  of  wine  the  product  of  fruit  grown 
in    Western    Australia,    the    fee    for    whicli 
was  imder  s.    15   £2,   and  he  sold  wine  the 
product    of    fruit    grown    in    Victoria.       The 
magistrate     having     dismissed     the     charge^ 
held,    that    the    charge    was    properly    dis- 
missed.     By  Isaacs,   J. — The  whole   of   the 
Act,  so  far  as  it  requires  a  fee  to  be  paid 
for  a  license   authorising  the  sale   of   wines 
the    product    of    fruit    grown    in    any    other 
State,  is  invalid.     By  Higrjins,  J. — The  Act 
is  invalid  to  the  extent  only  of  the  discrimina- 
tion.    Sect.  113  of  the  Constitution  gives  a 
State    power    to    legislate    with    respect    to 
intoxicating  liquids  imported  into  the  State 
as    fully    as     with    respect    to    intoxicating 
liquids  produced  in  the  State,  but  does  not 
authorise  a  discrimination  between  imported 
intoxicating  liquids   and   those  produced   in 
the   State   adverse   to   tlie   former.      Fox  v. 
Bobbins,  8  C.L.H.  ll.'.. 

Power  of  State  to  exclude  undesirable 
persons— Freedom  of  "  intercourse  " — Limits 
of  power— Discrimination  between  residents  of 
different  States— The   Constitution  (63  &  64 
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Vict.  c.  12),  ss.  92, 107, 117 — Influx  of  Criminals 
Prevention  Act  1903  (N.S.W.)  (No.  6  of  1903), 
S.  3. J — The  Influx  of  Criminals  Prevention 
Act  1903  (N.S.W. ),  by  s.  3,  provides  that 
"  If  any  person  (other  than  a  person  who  has 
been  resident  in  New  South  Wales  at  or  prior 
to  the  commencement  of  this  Act),  has 
before  or  after  such  commencement,  been 
convicted  in  am^  other  State  ...  of  an 
offence  for  which  in  such  State  he  was  liable 
to  suffer  death,  or  to  be  imprisoned  for  one 
year  or  longer  ;  and  if  before  the  lapse  of 
three  years  after  the  termination  of  any 
imprisonment  suffered  by  him  in  respect  of 
any  such  offence,  such  person  comes  into 
New  South  Wales,  he  shall  be  guilty  of  an 
offence  against  this  Act.'"  An  inhabitant  of 
Victoria  who  had  been  convicted  there  of 
being  a  person  having  insufficient  lawful 
means  of  support,  which  offence  may,  by  the 
law  of  Victoria,  be  punished  by  imprison- 
ment for  twelve  montlis,  liaving  within  three 
years  after  the  termination  of  tlie  imprison- 
ment suffered  by  him  in  respect  of  such 
offence  come  into  New  South  Wales,  was  con- 
victed there  of  an  offence  against  the  section 
above  quoted.  Held,  that  the  last  mentioned 
conviction  was  bad  ;  by  Griffith,  C.J.,  and 
Barton,  J.,  on  the  ground  tliat  the  power  of 
the  Parliament  of  a  State  to  make  laws  for 
the  exclusion  of  persoixs  whom  it  thinks  un- 
desirable immigrants,  is  limited  to  tlie  making 
of  laws  for  the  promotion  of  public  order, 
safety  or  morals,  and  that  the  exclusion  of 
a  person  convicted  of  such  an  offence  as  that 
of  which  the  accused  was  convicted  in 
Victoria  was  not  within  the  power  a.s  so 
limited  ;  by  Isaacs,  J.,  and  Higgins,  J.,  on 
the  ground  that  the  section  of  the  New 
South  Wales  Act  was  an  interference  with 
freedom  of  "  intercourse  "  between  the 
States  within  the  meaning  of  s.  92  of  the 
Constitution,  and  was  therefore  invalid. 
The  King  v.  Smithers,  Ex  parte  Benson,  16 
C.L.R.  99. 

(e)  Taxation. 
(i)  Income  Tax. 
The  Constitution  (63  &  64  Vict.  c.  12), 
S.  74.] — Per  Higgins  J.,  Quaere,  whether  if 
a  State  income  tax  on  salaries  of  federal 
servants  is  valid  under  the  Constitution, 
the  Commonwealth  Parliament  can  validate 
such  a  tax.  Hee  Practice.  Flint  v.  ^Vchh.  4 
C.L.R.  1178. 

C.L.R.D.         6 


Interference  with  legislative  or  executive 
power  of  Commonwealth— Implied  prohibition 
— Salary  of  Commonwealth  officer — The  Con- 
stitution, ss.  52  (ii.),  73,  74,  77,  106-109— 
Income  Tax  Act  1895  iViet.)  (No.  1374),  ss.  2, 
7,  9,  14;  Income  Tax  Act  1901  (Vict.)  (No. 
1753) — Appeal  from  Supreme  Court  to  Privy 
Council — Power  of  Commonwealth  Parlia- 
ment to  take  away  right  of  appeal— Judi- 
ciary Act  1903,  ss.  30,  38,  39.]— An  inter- 
ference by  the  legislatiu-e  of  a  State  with  the 
free  exercise  of  the  legislative  power  or 
executive  of  the  Commonwealth  is  not 
impliedly  forbidden  by  the  Constitution. 
Held,  therefore,  reversing  the  decision  of  the 
Supreme  Court  of  Victoria,  that  an  officer 
of  the  Commonwealth  resident  in  Victoria, 
where  he  earns  and  receives  his  salary  as  such 
officer,  is  liable  to  assessment  under  the 
Income  Tax  Acts  of  Victoria.  D'Emden  v. 
Pedder,  1  C.L.R.  91  ;  and  Deakin  v.  Webb, 
1  C.L.R.  585,  disapproved.  The  Common- 
wealth Parliament  has  no  power  to  take 
away,  either  by  express  enactment  or  by 
implication,  the  right  of  appeal  to  the  Privy 
Council  given  by  the  Order  in  Covmcil  of 
9th  June,  1860.  Held,  therefore,  that  the 
Supreme  Court  of  Victoria  had  power  under 
that  Order  in  Council  to  grant  leave  to  appeal 
to  the  Privy  Covmcil  from  a  decision  of  the 
Full  Court  that  the  salary  of  an  officer  of  the 
Commonwealth,  earned  and  received  in 
Victoria,  where  he  was  resident,  was  liable 
to  assessment  under  the  Income  Tax  Acts  of 
Victoria,  notwithstanding  the  provisions  of 
ss.  30,  38,  and  39  of  the  Judiciary  Act  1903. 
Webb  V.  Onttrim,  P.C.  4  C.L.R.  356,  1907 
A.C.   81. 

Limits  inter  se  of  constitutional  powers  of 
Commonwealth  and  State — Control  of  Com- 
monwealth agency — Taxation  of  income  of 
Commonwealth  officer — Income  taxed  after 
receipt — The  Constitution,  ss.  52  (ii.),  106- 
109— Income  Tax  Act  1895  (Vict.)  (No.  1374), 
ss.  2,  7,  9,  14  ;  Income  Tax  Act  1901  (Vict.) 
(No.  1758).] — The  principle  enunciated  in 
D'Emden  v.  Pedder  (1  C.L.R.  91,  at  p.  Ill), 
that  "  when  a  State  attempts  to  give  to 
its  legislative  or  executive  authority  an 
operation  which,  if  valid,  would  fetter,  con- 
trol, or  interfere  with,  the  free  exercise  of 
the  legislative  or  executive  power  of  the 
Commonwealth,  the  attempt,  unless  expressly 
authorised  by  the  Constitution,  is  to  that 
extent  invalid  and  inoperative,"  re-affirmed. 
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An  Income  Tax  Act  of  a  State,  in  so  far 
as  it  attempts  to  tax  the  salaries  of  officers 
of  the  Commonwealth  is  within  the  above 
principle.  Sucli  an  Act  of  a  State  is  not 
taken  out  of  the  above  principle  by  reason 
of  the  fact  tliat  the  income  tax  is  assessed 
on  salary  received  during  a  preceding  year. 
Held,  therefore,  that  the  salaries  of  a  Minister 
of  the  Crown  for  the  Commonwealth  and 
of  a  member  of  the  Commonwealth  Par- 
liament, so  far  as  they  are  earned  in  Victoria, 
are  not  liable  to  assessment  under  tlic 
Income  Tax  Acts  of  Victoria.  Decision  of 
the  Full  Court  :  In  re  Income  Tax  Acts,  29 
V.L.R.  748  ;  25  A.L.T.  245,  reversed.  Wol- 
laston's  Case,  28  V.L.R.  357,  over-ruled. 
Bank  of  Toronto  v.  Lambe,  12  App.  Ca,s. 
575,  distinguished.  The  liability  of  a  Com- 
monwealth officer  to  an  income  tax  imposed 
by  a  State  Act  in  respect  to  liis  salary  as 
.such  officer,  is  a  question  as  to  the  limits 
inter  se  of  the  Constitutional  powers  of  the 
Commonwealth  and  those  of  a  State  within 
the  meaning  of  s.  74  of  the  Constitution, 
and,  therefore,  the  decision  of  the  High 
Court  as  to  svich  liability  is  final  and  con- 
clusive unless  the  Court  certifies  that  the 
question  is  one  which  ought  to  be  deter- 
mined by  His  Majesty  in  Council.  Deakin 
v.  Webb  ;    Lyne  v.   Wrhh,  1  C.L.R.  .185. 

Taxation  of  income  of  Commonwealth 
officer— Interference  with  free  exercise  of 
Commonwealth  power — Implied  prohibition 
in  Constitution— Weight  to  be  attached  to 
American  decisions — Question  as  to  limits 
inter  se  of  constitutional  powers  of  Common- 
wealth and  State  —Conflicting  decisions  of 
Privy  Council  and  High  Court— Powers  of 
Commonwealth  Parliament —Judiciary  Act 
1903  (No.  6  of  1903),  s.  39— Ultra  vires- 
Appeal  to  Privy  Council — Application  for 
certificate— The  Constitution  (63  &  64  Vict. 
c.  12),  s.  51,  sub-s.  fxxxix.),  ss.  73-77.]— 
In  an  action  in  a  New  Soutli  Wales  District 
Court  to  recover  income  tax  under  the  Land 
and  Income  Tax  Act  of  that  State  from  a 
Federal  officer  in  respect  of  his  salary  as 
such  officer,  the  defendant  claimed  to  be 
exempt  from  liaVjility  on  the  groiuid  that  the 
taxation  of  iiis  income  wa,s  an  interference 
with  the  free  exercise  of  the  powers  of  the 
Commonwealth  within  the  meaning  of  the 
rule  laid  down  in  D'Emden  v.  Pedde.r,  1 
C.L.R.  91,  and  therefore  impliedly  pro- 
hibited  by   the   Constitution.      The    Judge, 


following  the  decision  of  the  Privy  Council  in 
Webb  V.  Outtrim,  (1907)  A.C.  81  ;  4  C.L.R. 
3.30,  gave  judgment  for  the  plaintiffs.  The 
defendant  apj)ealed  direct  to  the  High  Court, 
adopting  the  procedure  prescribed  l)y  the 
State  law  for  appeals  to  tlie  Supreme  Court. 
Held,  tliat  the  question  raised  for  the  defence 
was  a  question  as  to  the  limits  inter  se  of  the 
constitutional  powers  of  the  Commonwealth 
and  a  State  within  the  meaning  of  s.  74  of 
the  Constitution,  that  the  District  Court  was 
tlierefore  exercising  Federal  jurisdiction 
under  s.  39  of  the  Judiciary  Act  1903,  and 
the  appeal  was  competent  by  \  irtue  of 
sub-s.  (2)  (a)  of  that  section,  as  well  as  by 
s.  73  of  the  Constitution.  Held,  further  {per 
Griffith,  C.J.,  Barton  and  O'Connor,  JJ.), 
that  the  High  Court  was,  by  the  Constitu- 
tion, the  ultimate  arbiter  upon  all  sucli 
questions,  tmless  it  was  of  opinion  that  the 
c^uestion  at  issue  in  any  particular  case  was 
one  upon  which  it  should  submit  itself  to 
the  guidance  of  the  Privy  Coiincil.  and  was 
tlierefore  not  bound  to  follow  the  decision 
in  Webb  v.  Outtrim,  (1907)  A.C.  81  ;  4 
C.L.R.  356,  but  should  follow  its  own  con- 
sidered decision  in  Deakin  v.  Webb,  1  C.L.R. 
585,  in  which  it  had  refused  to  grant  a  cer- 
tificate under  s.  74,  unless  upon  a  reconsidera- 
tion of  the  question  for  whatever  reason  it 
should  come  to  a  different  conclusion  ;  and 
tliat,  assuming  the  fact  that  ^the  Privy 
Council  had  given  a  decision  in  direct  con- 
flict with  the  High  Court  on  the  same  point 
to  be  a  sufficient  reason  for  a  reconsideration 
of  the  whole  matter  by  the  High  Court,  there 
was  nothing  in  the  reasons  of  the  Judicial 
Committee  to  throw  any  new  light  on  tlie 
question  involved,  either  with  regard  to  tlie 
necessity  for  the  implication  of  the  rule  of 
implied  prohibition  laid  down  in  M'Culloch 
V.  Maryland,  54  Wheat.  316,  and  adopted 
in  D'Emdcn  v.  Pedder,  1  C.L.R.  91,  or  as 
to  the  applicability  of  the  rule  to  the  par- 
ticular question.  The  rule  in  D'Emden  v. 
Pedder,  1  C.L.R.  91,  reaffirmed.  In  con- 
struing the  Constitution  regard  mast  be  had 
to  the  fact  that  it  is  an  instrument  of 
government  caUing  into  existence  a  new 
State  with  sovereign  powers,  subject  only  to 
tlie  British  Crown.  The  duty  of  the  High 
Court  in  regard  to  questions  under  s.  74  ia 
to  be  determined  upon  consideration  of  tlie 
whole  purview  and  history  of  the  Constitu- 
tion. Per  Isaacs,  J. — Apart  from  any  con- 
sideration of  its  history,  the  words  of  s.  74 
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are  clear  and  strong  enough  to  lead  to  the 
conclusion  that  on  questions  coming  within 
the  section  the  decision  of  the  High  Court 
was  final,  and,  therefore,  the  Court  had  a 
right  to  dechne  to  follow  the  decision  of 
the  Privy  Council  upon  any  such  question, 
but  the  respect  and  weight  due  to  the 
judgment  of  the  Privy  Council  rnade  it  the 
dvity  of  the  High  Court  vinder  the  circum- 
stances to  reconsider  the  question  decided  in 
Deahin  v.  Webb,  1  C.L.R.  585.  Further  con- 
sideration, in  the  light  of  the  decision  in 
Webb  V.  OuUrim,  (1907)  A.C.  81  ;  4  C.L.R. 
356,  leaves  the  authority  of  D'Emden  v. 
Pedder,  1  C.L.R.  585,  unimpaired,  but 
the  Land  and  Income  Tax  Act  of  New  Soutli 
Wales,  considered  apart  from  authority, 
cannot  be  regarded  as  an  infringement  of 
the  rule  of  non-interference  laid  down  in 
the  latter  case.  Per  Higgins,  J. — The  only 
diminution  of  the  jsrerogative  right  of  tlie 
King  in  Council  to  entertain  appeals  from  all 
Courts  in  the  Colonies  and  dependencies 
is  that,  in  cases  involving  such  questions  as 
are  referred  to  in  s.  74,  when  the  High  Court 
has  given  a  decision,  there  is  to  be  no  appeal 
from  the  High  Court  except  by  leave  of 
tlie  High  Court  ;  and  there  is  nothing  in  the 
Constitution  to  make  the  High  Court  the 
final  authority  on  any  kind  of  law.  The  Act 
should  not  be  extended  by  implication  in 
the  direction  of  infringing  the  prerogative 
rights  of  the  Crown.  The  King  in  Council 
being  tlieref ore  still  the  appellate  Court  from 
the  High  Court,  and  the  High  Court  a  Court 
from  which  appeal  can  be  brought  to  the 
King  in  Council,  it  is  the  duty  of  the  High 
Court  to  accept  the  decision  of  the  King  in 
Covmcil  as  the  final  statement  of  the  law. 
The  Land  and  Income  Tax  Act  of  New 
South  Wales  is  not  an  interference  with 
Federal  instrumentalities.  Per  totam  curiam. 
— Even  if  s.  39  sub-s.  (2)  (a)  of  the  Judiciary 
Act  1903  purports  to  take  away  the  preroga- 
tive right  of  appeal  to  the  Privy  Council, 
and  the  section  is  to  that  extent  ultra  vires 
and  inoperative,  its  failure  in  that  respect 
does  not  affect  the  validity  of  the  grant  of 
Federal  jurisdiction  to  State  Courts  con- 
tained in  the  rest  of  the  section  and  the 
consequent  right  of  appeal  to  tlie  High 
Court.  Sed  Quaere,  whether  sub-s.  (2)  [a) 
should  be  construed  as  affecting  the  pre- 
rogative. Decision  of  Murray,  D.C.J. ,  re- 
versed by  a  maj  ority  {Isaacs,  J.,  and  Higgins, 
J.,    dissenting).        Webb    v.     Outtrim,    (1907) 


!  A.C.  81  ;  4  C.L.R.  356,  not  followed.  Cer- 
j  tificate  for  leave  to  appeal  to  the  Privy 
Covmcil  refused.  The  fact  that  there  are  con- 
flicting judgments  of  the  High  Court  and 
the  Privy  Council  on  the  same  question  is  not 
a  suflScient  reason  for  granting  a  certificate. 
Commissioners  of  Taxation  (N.S.W.)  v. 
i     Baxter,  4  C.L.R.  1087. 

(ii)  Mumcipal  Rates. 
I  Taxation  of  Commonwealth  property  by 
State— Powers  of  States— Express  and  implied 
restriction — Lands  "  vested  "  in  the  Com- 
monwealth— "  Matters  within  the  powers 
of  the  Commonwealth  "—Sydney  Corpora- 
tion Act  (42  Vict.  No.  3),  s.  103  (Consolidating 
Act,  No.  35  of  1902,  s.  llOj— Commonwealth 
of  Australia  Constitution  Act  (63  &  64  Vict, 
c.  12),  s.  v.,  The  Constitution,  ss.  51,  52,  85, 
108,  114.] — ^To  levy  a  municipal  rate  upon 
Commonwealth  property  is  to  '"  iinpose 
a  tax  "  within  tlie  meaning  of  s.  114  of  the 
Constitvition.  Upon  the  establishment  of 
the  Commonwealth,  and  subsequently,  cer- 
tain lands  and  buildings  AA^thin  the  boun- 
daries of  the  City  of  Sj-dney,  the  property  of 
the  Government  of  New  South  Wales 
became  vested  in  the  Commonwealth  by 
virtue  of  ss.  85  (i.)  and  86  of  the  Coastitution. 
Before  the  estabhshment  of  the  Common- 
wealth these  lands  and  buildings,  as  Crown 
lands  in  New  South  Wales,  were  hable  to  be 
rated,  and  were  rated  by  the  plaintiff  Council 
under  s.  103  of  the  Sydney  Corporation  Act 
of  1879  (s.  110  of  the  Sydney  Corporation 
(Consolidating)  Act  of  1902).  After  the 
vesting  of  the  lands  and  buildings  in  the 
Commonwealth,  the  plaintiff  Council  claimed 
to  be  entitled  to  be  paid  rates  thereon  by 
the  Commonwealth.  Held,  that  the  liability 
of  the  lands  and  buildings  to  be  rated  was 
not  continued  by  s.  108  of  the  Constitution, 
and  that,  therefore,  by  virtue  of  s.  114, 
the  Commonwealth  was  not  liable  to  pay 
rates  in  respect  of  them.  Held,  also,  that 
s.  110  of  the  Sydney  Corporation  Act  1902 
(N.S.W. ),  should  be  construed  as  not  in- 
tended to  apply  to  land  the  property  of 
the  Commonwealth.  Individual  opinions  of 
members  of  the  Convention  expressed  in 
debate  cannot  be  referred  to  for  the  pur- 
pose of  construing  the  Constitution.  Sydney 
Corporation   v.  Commonwealth,  1  C.L.R.  208. 

(iii.)   Stamp  Dutj-. 
Extent    of     Commonwealth    authority    in 
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matters  placed  by  the  Constitution  within  its 
jurisdiction  Power  of  States  to  control 
Commonwealth  agencies  Construction  of 
State  Act  which  may  have  the  effect  of  fetter- 
ing such  agencies  The  Constitution  (63  & 
64  Vict.  c.  12).  ss.  52  lii.i.  107-109.  114— 
Applicability  of  American  decisions  in  con- 
struction of  Commonwealth  Constitution — 
Commonwealth  Audit  Act  (No.  4  of  1901) — 
Stamp  Duty  Amendment  Act  1902  (Tas.) 
(2  Edw.  VII.  No.  30)  -Effect  of  Appropria- 
tion Act.] — The  Cominonwealth  and  the 
States  are  with  respect  to  the  matters  whicii 
under  the  Con,stitution  are  within  the  ambit 
of  their  respective  legislative  or  executive 
authority,  sovereign  States,  subject  only  to 
the  restriction.s  imposed  by  the  Imperial 
connection  and  the  provisions  of  the  Con- 
stitution, either  expressed  or  implied.  Where, 
therefore,  the  Con-stitution  makes  a  grant 
of  legLslative  or  executive  power  to  the 
Commonwealth,  the  Commonwealth  is  en- 
titled to  exercise  that  power  in  absolute 
freedom,  and  without  any  interference  or 
control  whatever  except  that  prescribed  by 
the  Constitution  itself.  If  a  State  attempts 
to  give  its  legislative  or  executive  authority 
an  operation  which  if  valid  would  interfere 
to  any,  the  smallest,  extent  with  the  free 
exercise  of  the  legislative  or  executive  power 
of  the  Commonwealth,  the  attempt,  unless 
expressly  authorised  by  the  Constitution, 
is  invalid  and  inoperative.  In  interpreting 
the  Commonwealth  Constitution  it  is  reason- 
able to  infer  that  where  the  framers  of  that 
instrument  irtserted  provisions  indistinguish- 
able in  substance  though  varied  in  form, 
from  the  provisions  of  other  legislative  enact- 
ments which  have  received  judicial  interpre- 
tation, they  intended  that  such  provisions 
shoidd  receive  the  like  interpretation. 
General  words  in  a  State  Act  should,  if  pos- 
sible, be  so  con-strued  that  the  application  of 
the  State  Act  will  not  infringe  the  Common- 
wealth Constitution.  Thp  Stamp  Duties 
Amendment  Act  1902  (Tas.),  which  pre- 
scribes inter  alia,  that  from  1st  January, 
1903,  there  shall  be  levied  in  respect  of 
.  .  .  every  receipt  where  the  siun  received 
amounts  to  £5  and  imder  £5U  ...  a  stamp 
duty  of  2d.,  must  be  construed  so  as  not 
to  apply  to  a  receipt  given  by  a  Federal 
officer  in  Tasmania  for  his  salary,  8uch 
receipt  being  required  to  be  given  by  the 
Commonwealth  law  and  practice  regulating 
the  department  to  which  the  officer  belongs. 


Such  a  receipt  is  not  the  property  of  the 
Commonwealth,  in  such  a  sen.se  as  to  bring 
it  within  the  worcLs  of  s.  114  of  the  Common- 
wealth Constitution,  which  prohibits  tlie 
taxation  of  Commonwealtii  proi)ert\-  lj\' 
tlie  States.  Altiiough  the  stamp  tax  levied 
by  the  Stamp  Duties  Amendment  Act  1902 
(TaM.),  if  imposed  on  receipts  given  bj^  a 
Federal  officer  for  salary,  would  in  substance 
amount  to  a  diminution  of  the  officers 
salarj''  the  Act  hy  which  it  is  levied  is  not 
on  that  account  incoasistent  with  the 
Federal  Appropriation  Act  in  whicii  such 
salary  is  voted.  The  effect  of  an  Appropria- 
tion Act  is  not  to  fix  salaries,  but  to  authorise 
the  payment  for  salaries  and  otlier  purposes 
of  sums  not  exceeding  those  specified  in 
the  Act.     D'Emdrn  v.  Peddcr,  1  C.L.R.  91. 

Stamp  Duty  on  transfer  of  property — 
Taxation  of  Commonwealth  instrumentality 
by  State  Land  in  State  acquired  by  Common- 
wealth for  public  purposes — Statute  not  bind- 
ing on  Crown — Stamp  Duties  Act  (N.S.W.) 
(No.  27  of  1898),  s.  23  Real  Property  Act 
1900  (N.S.W. ),  (No.  25  of  1900)  -Property  for 
Public  Purposes  Acquisition  Act  1901  (No.  13 
of  1901),  s.  3 — The  Constitution,  s.  51.] — 
By  s.  4,  schedule  2  of  the  Stamp  Duties  Act 
1898  (N.S.W.)  ad  valorem  duty  is  payable 
on  every  conveyance  or  transfer  on  sale  of 
any  property  ;  and  s.  23  of  that  Act  p^o^■ides 
that  no  uixstamped  in.strunient  required  by 
the  Act  to  be  stamped  shall  be  registered 
or  capable  of  being  registered  in  any  office. 
Held,  that  a  memorandum  of  transfer  of 
land  held  under  the  Real  Property  Act  1900 
(N.S.W.),  to  the  Commonwealth  for  Com- 
monwealth purposes  under  s.  3  of  the  Pro- 
perty for  Public  Purposes  Acquisition  Act 
1901,  is  not  liable  to  stamp  duty  under  s.  2, 
sched.  4,  and  tlierefore  the  Commonwealth 
is  entitled  to  have  such  iastrument  marked 
exempt  by  the  Commissioner  for  the  pur- 
pose of  registration  imder  the  Real  Property 
Act.  The  Stamp  Duties  Act  (N.S.W.),  was 
not  intended  to  impose,  and  did  not  impo.se, 
any  obligation  upon  the  Crown  Mhen  it  was 
passed,  and  therefore  does  not  now  impose 
any  obligation  upon  the  Commonwealth. 
Even  if  the  Act,  when  passed,  did  affect  tiie 
Crown  as  representing  the  community  of 
New  South  Wales,  it  could  not,  after  tlie 
establishment  of  the  Commonwealth  be  con- 
strued as  affecting  the  Crown  as  representing 
the  Commonwealth.     Held,  further,  that  the 
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transfer  by  the  vendor  was  a  necessary  in- 
strumentality of  the  Commonwealth  for  the 
acquisition  of  land  for  public  purposes,  and 
was  therefore  exempt  from  State  taxation 
under  the  rule  laid  down  in  D'Emden  v. 
Pedder,  I  C.L.R.  91,  at  p.  111.  Snyder  v. 
Bettman,  190  U.S.  249,  and  other  cases  in 
the  United  States  of  America,  as  to  the 
vaUdity  of  a  State  law  imposing  succession 
duty  on  Federal  property,  distinguished. 
Commonwealth  v.  Neiv  South  Wales,  3  C.L.R. 
807. 


the  Western  Australian  tariff,  and  is  not 
limited  to  goods  of  a  class  which  is  presently 
of  Australian  origin.  D.  and  W.  Murray  v. 
Collector  of  Customs,  6  W.A.L.R.  50,  affirmed. 
D.  and  W.  Murray  db  Co.  Ltd.  v.  Collector  of 
Customs,  1  C.L.R.  25. 


CONTEMPT. 


(iv.)   Customs  Duties. 

Goods  of  Australian  origin — Imposition  of 
duties  on  foreign  goods— Duties  imposed  on 
goods  of  Australian  origin  higher  than  those 
imposed  on  like  goods  of  foreign  origin  by 
Federal  Parliament — Duty  of  foreign  goods 
to  be  computed  according  to  Western  Aus- 
tralian tariff— "  Like  goods,"  meaning  of — 
The  Constitution  (63  &  64  Vict.  c.  12),  ss.  92, 
95— Customs  Tariff  1902  (No.  14  of  1902),  ss. 
4,  5— Customs  Duties  Act  1901  ( W.A.),  (1  Edw. 
VIL,  No.  3),  s.  1.]— The  power  of  the  ParUa- 
ment  of  Western  Australia  under  s.  95  of 
the  Constitution  to  tax  goods  by  way  of 
ciLstoms  duties  is  as  unfettered,  so  far  as 
regards  the  descrijjtion  of  goods  to  be  taxed, 
as  it  was  before  the  establishment  of  the 
Commonwealth  ;  but  the  duties,  as  pre- 
scribed by  that  Parliament,  do  not  attach, 
by  virtue  of  the  Customs  Duties  Act  1901 
(W.A.),  to  goods  which  are  imported  from 
beyond  the  limits  of  the  Commonwealtli. 
The  imposition  of  duties  on  foreign  goods 
is  within  the  exclvLsive  authority  of  the 
Parhament  of  the  Commonwealth.  The  3rd 
paragraph  of  s.  95  of  the  Constitution  is  to 
be  read  as  a  governing  enactment  qualify- 
ing the  construction  of  every  Federal  tariff. 
Its  effect  is  that,  if  the  rates  imposed  by  the 
Western  Australian  tariff  on  any  goods  of 
Australian  origin  are  highar  than  the  rates 
prescribed  by  the  Federal  tariff  upon  the  im- 
portation of  like  goods,  that  tariff  is  to  be 
read  in  Western  Australia  as  if  the  higher 
rate  were  prescribed  by  it.  The  taxation  of 
foreign  goods  is  therefore  the  act  of  the 
Parliament  of  the  Commonwealth,  and  not 
of  the  Parliament  of  Western  Avistralia. 
The  expression  "  liko  goods  "  in  s.  95  is  merely 
a  term  of  comparison  ;  it  includes  such 
goods  of  non-Australian  origin  as  are  of  the 
same  description  as  the  goods  mentioned  in 


Contempt  of  Court — Jurisdiction  of  Supreme 
Court  of  Victoria — Criminal  charge — Publica- 
tion of  matters  tending  to  prevent  fair  trial — 
Publication  before  committal  for  trial — Extent 
to  which  publication  in  newspaper  is  lawful.]— 
Where  a  person  has  been  arrested  and 
charged  on  information  witla  an  offence  in 
respect  of  which  justices  may  commit  him  for 
trial  in  the  Supreme  Court  of  Victoria,  the 
publication  after  hi-i  arrest  and  before  he  has 
been  so  committed  of  matter  tending  to  pre- 
judice liis  fair  trial  in  the  Supreme  Court 
is  a  contempt  of  the  Supreme  Court  which 
that  Court  has  jurisdiction  to  punish.  The 
pubhcation  in  respect  of  a  pending  criminal 
charge  of  extrinsic  ascertained  facts  to 
which  any  eye-witness  could  bear  testimony, 
such  as,  in  the  case  of  a  charge  of  murder, 
the  finding  of  a  body  and  its  condition,  the 
place  where  it  was  found,  the  persons  by 
whom  it  was  found,  the  arrest  of  the  person 
accused,  is  lawful.  But  the  publication  of 
alleged  facts  depending  upon  the  testimonj 
of  some  particular  person,  which  may  or  may 
not  be  true,  and  may  or  may  not  be  admis 
sible  in  a  Court  of  Justice,  and  the  pubhca 
tion  of  comments  on  alleged  facts  are  un 
lawful,  if  such  publication  is  likely  to  inter- 
fere with  the  fair  trial  of  the  person  charged. 
In  re  Packer  ;  Ex  parte  Peacock,  1911  V.L.R 
401  ;  33  A.L.T.  69,  affirmed.  Packer  v, 
Peacock,   13  C.L.R.  577. 

Contempt  of  Court — Nature  of  offence — 
Obstruction  to  or  interference  with  justice — 
Publication  of  statements  concerning  a  Judge 
of  the  High  Court.] — Statements  made  con- 
cerning a  Judge  of  the  Higli  Court  do  not 
constitute  a  contempt  of  the  High  Court 
unless  they  are  calculated  to  obstruct  or 
interfere  with  tlie  course  of  ju-stice,  or  the 
due  administration  of  the  law,  in  the  High 
Court.    The  King  v.  Nicholls,  12  C.L.R.  280. 
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CONTINGENT  REMAINDER. 

Assignment  Release  to  tenant  for  life  — 
Releasee  not  to  take  beneficially  but  as  trustee 
— Enlargement  of  estate  of  releasee — For- 
feiture —Residuary  devisee— Interest  vested 
not  contingent,] — .See  Wilt..  t'araher  v. 
Lloyd.  2  C.L.R.  480. 


CONTRACT  OR  AGREEMENT. 

( 

I.  Formation — 

(a)  Offer  and  Acceptance     .  . 

(b)  Contracts    Required    to    he    in 

Writing  .  . 
(i.)  Instrumentfi  Act 
(ii.)  Statute  of  Frauds 

(c)  Letters — -Subsequent  Correspon- 

dence 
II.  Consider ATiox 

III.    AsSIGNilENT 

1\ .  Fraud 
\.  Illegality — 

(o)   Use  of  Land  for  Gold  Mining  .  . 
(6)  Conditional     Lease — Option     of 
Purchase 
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17.5 
176 
176 
177 


178 


(c)  Avoidance — Intention  of  Parties   178 


(d)  Compromise  of  Prosecution 

178 

(e)  Tran-sfer  to  Defeat  Creditor   .  . 

179 

(/)   Undue  Influence .  . 

179 

VI.  Discharge  — 

(o)  Breach 

180 

(t.)   Damages 

180 

(ii.)   Beasonable      Time     for 

Performance      .  . 

181 

(6)  Determination — Provision  for.  . 

182 

(c)  Rescission 

182 

(i.)  Condition  Subsequent.  . 

182 

(ii.)    Unconscionable  Bargain 

183 

VII.  Misrepresentation — 

(a)  Rescission 

183 

VIII.  Interpretation — 

(a)  Ambiguity 

18.5 

(b)  Contract  of  Carriajie      .  . 

IS.-, 

(c)  Contract  Partly  Oral  and  Partly 

in  Writing 

185 

(d)  Contract     Partly     Printed     and 

Partly  Written  .  . 

186 

(e)  Variation    of    Written    Contract 

by  Parol  Agreement     . . 

186 

(/)  Incidents  of  Contracts  Relating 

to  Various  Subjects 

186 

(t.)    Building  Contract     .  . 

186 

(ii.)  C.I.F.  Contract 

186 

-o      i 


COL. 

(Hi.)  Cheque,  Signature    .  . 

LS7 

(iv.)  Commission  .  . 

188 

(v.)  Contract  with  Crown 

189 

(»'?.)  Contract   with    Muni- 

cipal Council    .  . 

191 

(vii.)  Contracting      out      of 

Benefit  of  Statute 

192 

(via.)   Guarantee 

192 

(ix.)  Hiring  Agreement     .. 

I9:i 

(x.)   Resumption    of   Land 

by  Crown 

193 

(xi.)  Sale  of  Land 

193 

(xii.)  Separation  Deed 

193 

(xiii.)  Services 

193 

IX.   Parties  .  . 

195 

X.  Performance — 

(a)  Banker  and  Customer  .  . 

195 

(6)  Impossible 

195 

(c)  Sale  of   Sheep— Slieep    Unfit  to 

Travel 

195 

(d)  Implied  Term 

196 

XI.  Specific  Performance 

197 

XII.  Validity — 

(a)  Agreement  to  Release  Lial)ility 

in  Sliares  in  Company  .  . 

199 

(b)  Rent  to  Equal  a  Third  of  Land 

Tax          

199 

XIII.  Accord  and  Satisfaction 

199 

XIV.   Lease — See  Landlord  and 

Tenant. 

XV.  Action  Founded  On — 

(a)  Principal  and  Agent      .  . 

199 

(b)  Action  of  Deceit 

201 

(c)  Sale  of  Goods 

202 

(d)  Sale  of  Land 

202 

(e)  Sale  of  Mining  Property 

202 

(/)  Sale  of  Portion  of  Tenement   .  . 

202 

(j7)   Promise  to  Make  Gift  by  Will .  . 

203 

I.   FORMATION. 

(a)  Offer  and  Acceptance. 

Offer  to  do  work- Acceptance  of  offer- 
Implied  promise  to  employ.]— The  plaintiffs 
agreed  with  the  defendants  in  effect  to  do 
all  the  mechanical  repairs  required  to  the 
defendant's  electrical  plant  for  the  term  of 
twelve  months,  at  certain  rates  of  payment. 
Held,  on  the  construction  of  the  documents, 
that  there  should  be  implied  a  promise  by 
the  defendants  to  employ  the  plaintiffs  to 
the  exclusion  of  other  persons  to  do  those 
repairs.  The  circumstance  that  the  word 
"  all  "  might  on  that  construction  have  the 
effect    of    preventing    the    defendants    from 
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doing  tri\  ial  or  urgent  repairs  by  their  own 
workmen  is  not  a  reason  for  denjang  the 
implied  promise,  but,  at  most,  a  reason  for 
limiting  the  meaning  of  the  term  ""  me- 
chanical repairs."  Milne  v.  Sydney  Council, 
11  S.R.  (X.S.W.)  439,  reversed.  Milne  v. 
Municipal  Council  of  Sydney,  14  C.L.R.  54. 

Offer  made  to  one  and  accepted  by  others.] 
— An  offer  from  A.  to  B.  accepted  by  B. 
and  C,  or  accepted  by  B.  as  agent  for 
B.  and  C,  is  not  an  acceptance  of  the  original 
offer,  but  is  a  new  offer  by  B.  and  C.  to  make 
a  contract  on  the  temxs  of  the  original 
offer,  and  none  of  the  parties  are  bound 
by  the  new  offer  until  it  is  accepted.  Lang 
V.  Ja>ncs  Morrison    <t  Co.  Ltd.,  1.3  C.L.R.  1. 

(h)  Contracts  Required  to  be  in  Writing. 
(i)  Instruments  Act. 
Signature  of  party  to  be  charged—Personal 
act— Instruments  Act  1890  (Vict.)  (No.  1103), 
ss.  208,  209.]— Sect.  208  of  the  Instruments 
Act  1890  (Vict.)  is  a  transcript  of  s.  4  of  the 
Statute  of  Frauds  (29  Car.  II.  c.  3),  and  s.  209 
provides  that  "  notwithstanding  anything 
in  this  Act  contained  no  action  shall  be 
brought  upon  any  contract  or  sale  of  lands 
tenements  or  liereditaments  or  any  interest 
in  or  concerning  them  if  tlie  agreement  or 
the  memorandum  or  note  thereof  on  which 
such  action  shall  be  brought  be  signed  by 
any  person  other  than  the  party  to  be 
charged  therewith  unless  such  person  so 
signing  be  thereunto  lawfully  authorised  in 
writing  signed  by  the  party  to  be  so  charged." 
Held,  that  either  the  signature  to  the  memo- 
randum or  note  of  the  contract  must  be  the 
personal  act  of  the  party  to  be  charged  or, 
if  the  document  is  signed  by  another  person 
on  behalf  of  that  party,  the  signature  to  the 
autliority  of  that  other  person  niiLst  be  the 
personal  act  of  the  party  to  be  charged. 
Held,  therefore,  that  a  memorandum  of  a  con- 
tract signed  by  another  person  with  tlie 
name  of  the  party  to  be  charged,  who  was 
illiterate,  at  the  request  and  in  the  presence 
of  that  party  was  not  signed  by  that  party 
within  the  meaning  of  s.  208.  Thomson  v. 
Mclnnes,  12  C.L.R.  .562. 

(ii)   Statute  of  Frauds. 
Sale     of     land— Offer— New     trial.]— The 
plaintiff    and    his    brother    agreed    on    24th 
November,   1905,   to   sell  to   the   defendant 


all  their  interest  in  certain  lands  known  as 
"  Mount  Celia  Station,"  and  all  the  improve- 
ments and  live  stock  thereon.  The  plaintiff 
alleged  that  he  had  on  16th  November,  1905, 
entered  into  an  independent  collateral  agree- 
ment in  writing  with  the  defendant  whereby 
the  defendant  agreed  to  allow  the  plaintiff 
to  re-purchase  his  half  interest  on  certain 
ternxs  and  conditions  set  out  in  the  agree- 
ment, and  that  the  agreement  of  24th 
November  was  made  subject  to  it.  This 
document  was  not  produced  by  the  plaintiff, 
but  the  learned  Judge  who  presided  at  the 
trial  and  also  the  learned  Judges  who  con- 
stituted the  Full  Court  were  of  opinion  that 
the  defendant  had  signed  it.  The  agreement 
of  24th  November  was  carried  out,  and  subse- 
quently tlie  plaintiff  brought  an  action  for 
specific  performance  or  damages  for  non- 
performance of  the  alleged  agreement  of 
16tli  November.  Held,  that  the  agreement 
of  16th  November  was  an  offer  whicli  covild 
^have  been  turned  into  a  contract  sufficient 
to  satisfy  the  Statute  of  Frauds  between  the 
parties  by  verbal  acceptance  before  with- 
drawal, and  that,  in  the  absence  of  necessary 
findings  of  fact  by  the  presiding  Judge,  a 
new  trial  should  be  granted.  Heppingstone 
V.  Stewart,  12  C.L.R.  126. 

Part-performance.] — Acts  relied  on  as  part- 
performance  to  take  a  case  out  of  the  Statute 
of  Frauds,  must  be  imequivocally  referrable 
to  the  alleged  agreement.  Thomas  v.  The 
Crown,  2  C.L.R.    127. 

Negotiations  in  code  cablegrams — Offer 
and  acceptance — Ambiguity — Extrinsic  evi- 
dence— Subsequent  correspondence — Principal 
and  agent— Undisclosed  principal— Ratifica- 
tion.]— Where  tlie  documents  relied  upon  to 
prove  a  contract  consisted  of  translations  and 
expansions  of  a  number  of  cablegrams  in 
code  which  passed  between  the  parties  : 
Held,  that  the  Court,  in  considering  whether 
there  was  a  concluded  agreement  at  a  certain 
date  should  look  at  all  the  surrounding  cir- 
cumstances for  the  purpose  of  ascertaining 
the  sense  in  whicli  abbreviated  communica- 
tions, capable  of  more  than  one  meaning, 
were  likely  to  have  been  understood  by  the 
recipients,  and  that,  although  the  documents 
of  that  date  were  capable  of  being  read  so 
as  to  constitvite  a  complete  contract,  evi- 
j  dence  was  admissible  of  communication.s 
1    between  the  parties  before  and  subsequent 
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to  that  date,  which  tended  to  negative  that 
conchision.     Husaey  v.  Honic-Payne,  4  App. 
Can.    311,   applied.      Although   as   a  general 
rule  it  is  not  necessary,  in  order  to  sati-sfy 
the   requirements   of  the  Statute  of   Frauds,    \ 
that   the   acceptance   of   an   offer  in   writing    ■ 
should   also   he   in   writing,   yet  if   the  facts    ] 
show   that   the   jjarty   making   the   offer  did 
not    intend    to    he    bound    unless    the    other    \ 
party    accepted    it    in    writing,    there    is    no    | 
contract  without  such  acceptance.    So,  wliere    | 
the  parties,  were  in  places  far  apart,  and  all 
the  negotiatioas  were  nece.ssarily  conducted    I 
bj-  cable  :    Held,  that  the  inference  was  irre- 
sistible that  a  party  making  a  cabled  offer 
did  not  intend  to  be  bound    by  it  until  he    j 
was  informed  in  like  manner  that  the  offer 
was   accepted.       Moore  v.    Campbell,    10   Ex    ] 
323,   applied.      Where  in  an  action  upon  a 
contract    of    sale,    involving    a    number    of 
special  tenrts   and  conditions,  subsidiary  to 
the  main  transaction,  the  owners,  as  plain- 
tiffs,   rely    upon    ratification    of    a    contract, 
made   bj'   their   agent,    they    mast   establish 
that  the  agent  professed  to  be  acting  as  an 
authorised    agent    for    the    owners    with    re- 
spect    to    tlie     whole     bargain.         Keighley, 
Maxated  d:  Co.   v.    Durant,  (1901)  A.C.   240, 
applied.   Howard  Smith  d:  Co.  Ltd.  v.  Varawa, 
5  C.L.R.  68. 

(c)  Letters — Subsequent  Corres- 

POXnENCE. 

Absence  of  formal  contract  Contract  con- 
tained in  letters — Subsequent  correspondence, 
effect  of.] — The  plaintiffs,  who  were  wharf 
labourers,  were  negotiating  with  the  defend- 
ants, who  were  ship  owners,  for  the  u.se  by 
the  defendants'  sliips  of  the  plaintiffs"  wharf. 
The  plaintiffs  wrote  : — "  I  beg  to  state  that 
I  am  prepared  to  find  accommodation  for 
your  steamers  at  our  wharf,  you  to  be 
charged  sixpence  per  ton  on  all  coal  and 
coke  landed  there,  provided  you  undertake 
to  do  all  your  bu-siness  other  tlian  that  with 
the  B.  Co.  with  iw.  I  understand  your  coal 
contracts  provide  for  approximatelj'  50,000 
ton.s,  exclusive  of  the  B.  Co.  Tonnage  dues 
as  per  printed  scliedule  handed  you  to  be 
charged.  I  imdertake  to  provide  a  berth  for 
your  steamers  at  all  times,  on  tlie  under- 
standing tliat  reasonable  notice,  say  two 
days,  be  given  to  our  manager  at  Port  Pirie 
of  expected  arrivals.  If  this  arrangement  is 
acceptable  to  you,  I  suggest  that  it  be  for  a 


term  of  two  years  from  1st  March  next." 
The  defendants  replied  : — "  We  are  anxioas 
to  do  business  with  you  if  possible,  and  will 
endeavour  to  come  to  your  figure,  provided 
you  agree  to  waive  tonnage  dues  on  all  our 
steamers,  loading  and  discharging  at  your 
wharf."  Plaintiffs  replied  : — "  I  hope  we 
shall  be  able  to  fix  up  our  wharfage  arrange- 
ments. ...  I  could  not  entertain  the  sug- 
gestion to  waive  the  tonnage  dues  on  your 
.steamers  visiting  our  wharf.  ...  Of  course, 
you  are  aware  that  a  steamer  paying  at  one 
wharf  has  not  to  pay  at  another  ;  this  could 
all  be  arranged  to  your  satisfaction,  I  am 
sure."  Defendants  replied  : — "  We  are  veil- 
ing to  conclude  with  you  for  wharfage  on  the 
basis  of  sixpence  per  ton,  and  will  be  glad 
if  you  will  make  a  contract  for  our  approval 
and  signature."  Plaintiffs  replied  : — "  I  note 
with  pleasure  that  you  have  decided  to 
accept  the  wharfage  rate  of  sixpence  per  ton 
as  per  correspondence  which  has  passed,  and 
I  will  arrange  a  contract  accordingly." 
Held,  that  these  letters  did  not  constitute  a 
binding  contract  between  the  parties.  Held 
aho,  that,  if  the  letters  could  be  construed 
on  their  face  as  a  contract,  the  subsequent 
correspondence  and  conduct  of  the  parties 
showed  that  no  binding  contract  was  in- 
tended. Judgment  of  Hiqgins,  J.,  affirmed. 
Barrier  Wharfs  Ltd.  v.  ir.  ScoU  Fell  db  Co. 
Ltd.,  .")  C.L.R.   (>47. 

11.  CONSIDERATION. 

Money  subscribed  to  projected  company- 
Contract  to  repay  subscriptions  -Option  to 
have  money  applied  towards  payment  for 
shares  in  the  company— Resulting  trust  for 
donors. I — .SVt  Gift.     Luke  v.  Waite,  2  C.L.R. 


III.  ASSIOXMKXT. 

Agreement  between  applicant  for  mining 
lease  and  owner  of  land  Transfer  of  appli- 
cation—How far  agreement  binding  on 
transferee.!- -S^ee  Mixes.  Duke  of  Wellington 
Gold  Mining  Co.  v.  Armstrong,  3  C.L.R. 
102S. 

Assignment    of    fire    policy    to    mortgagee 
New  contract  with  mortgagee  — Conditions 

precedent  to  action.]  S,r  Insikance  (F'ire). 

Western  Australian  Bank  v.  Royal  Insurance 

Co.,  5  C.L.R.  533. 
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IV.  FRAUD. 

Agreement  for  lease  with  option  of  pur- 
chase—Repudiation by  lessor— Total  ignorance 
of  contract— Fiduciary  relationship— Unfair 
and  unconscionable  bargain— Specific  per- 
formance —  Rescission  —  Damages,]— On  an 
appeal  from  a  judgment  granting  specific 
performance  of  a  contract,  as  to  which  the 
defendant  had  set  up  a  covmterclaim  for 
rescission  of  the  contract  on  the  ground.^ — 
(1)  that  he  was  totallj-  ignorant  of  the  con- 
tract ;  (2)  that  the  plaintiff  stood  in  a 
fiduciary  relationship  towards  him  ;  and 
(3)  that  the  contract  was  unfair  and  un- 
conscionable:  Held,  as  to  (1),  that  on  the 
question  of  fact,  the  determination  of  which 
depended  iipon  the  credibihty  of  isdtnesses, 
tlie  finding  of  the  primary  Judge  would  not 
be  interfered  with.  Held,  by  Griffith,  G.J., 
and  Barton,  J.  (Hiqqins,  J.,  dissenting),  as 
to  (2),  that  on  the  facts  in  this  case  no 
fiduciary  relationship  existed  between  the 
parties.  Bvit  held,  by  tlie  Court,  as  to  (3), 
that  on  the  facts  in  this  case  specific  per- 
foi-mance  of  the  contract  should  not 
be  ordered,  as  (per  Griffith,  C.J.,  and 
Barton,  J.)  the  Court  was  not  bound  to 
enforce  a  bargain  which  would  work  great 
hardship  upon  the  defendant.  Held,  by 
Griffith,  C.J.,  and  Barton,  J.  (Higgins,  J., 
dissenting),  that  the  defendant  wa^  not 
entitled  to  rescission  of  the  contract,  and  that 
the  plaintiff  was  entitled  to  judgment  for 
such  damages  as  she  had  sustained  by  reason 
of  the  defendants  non-performance  of  the 
contract.     Doicsett  v.  Reid,  15  C.L.R.  695. 

Sale  of  goods — Equitable  plea — Contract 
induced  by  concealment  of  material  facts.] — 
In  an  action  by  a  purchaser  against  a  vendor 
for  non-delivery  on  a  contract  for  the  sale  of 
coal  which  the  vendor  had  previously  con- 
tarcted  to  buy  from  a  colliery  company,  the 
defendant  pleaded,  as  a  defence  upon  equit- 
able grounds,  that  before  the  making  of 
the  contract  sued  upon  the  colliery  companj' 
with  whom  he  had  contracted  for  the  supply 
of  the  coal  had  agreed  witli  other  persons 
not  to  supply  coal  for  slupment  to  South 
Australia  except  to  those  persons,  and  had 
accordingly  refused  to  supply  coal  to  the 
plaintiffs  for  that  purpose,  and  the  plaintiffs 
by  fraudulently  conceahng  from  the  de- 
fendant those  facts  and  the  fact  that  they 
intended    to    ship    the    coal    in    question    to 


South  Australia,  induced  the  defendant  to 
enter  .into  the  contract  sued  upon,  and  the 
colUery  company  refused  to  deliver  the  coal 
at  the  defendant's  order,  to  the  plaintiffs, 
which  was  the  non-dehvery  sued  for,  and  the 
defendant  thereupon  repudiated  the  con- 
tract. There  being  no  allegation  to  the  con- 
trary in  the  plea,  it  was  to  be  assumed  as 
against  the  defendant  that  the  agreement 
bjr  the  company  not  to  supply  coal  was 
subsequent  to  the  contract  of  sale  between 
the  company  and  the  defendant.  Held,  that 
the  facts  alleged  to  liave  been  concealed  by 
the  purchasers  from  the  vendor  were  nut 
such  as  the  purchasers  were  bound  by  any 
duty  to  disclose,  and  therefore  the  mere 
non-disclosure  of  them  did  not,  under  the 
circumstances  alleged,  amount  to  fraudulent 
concealment  such  as  would  entitle  the 
vendor,  either  in  law  or  in  equity,  to  be  re- 
lieved from  performance  of  the  contract,  and 
the  plea  was  bad.  Scott,  Fell  &  Co.  v.  Lloyd, 
(1906)  6  S.R.  (N.S.W.)  447,  reversed.  IF. 
Hcott,  Fell&  Co.  Ltd.  v.  Lloyd,  A  C.L.R.  572. 

V.  ILLEGALITY. 
(o)   Use  of  Land  for  Gold  mikixg. 
Land  held  on  conditional  lease— Intention 
of  parties — Estoppel.]— See  Mines.     Hutchin- 
son V.  Scott.  3  C.L.R.  359. 

(6)  CoxDiTioN.\L  Lease — Option  of 
Purchase. 
Crown  Lands  Act  1884,  s.  121— Conditional 
purchase — Agreement  to  lease — Illegal  agree- 
ment.]— See    Crown    Lands.        Hawker    v. 
McLeod,  10  C.L.R.  628. 

(c)  Avoidance — Intention  of  Parties. 

In  order  to  avoid  on  the  ground  of  illegality 
a  contract  which  is  capable  of  being  performed 
in  eitlier  a  legal  or  an  illegal  manner,  it  is 
necessary  to  show  that  tlie  parties  intended 
that  it  should  be  illegally  performed.  In  the 
absence  of  such  proof,  it  will  be  presumed 
that  the  parties  intended  that  the  agreement 
should  be  carried  out  without  breaking  tlie 
law.     Hutchinson  v.  Scott,  3  C.L.R.  359. 

{d)  Compromise  of  Prosecution. 
Compromise     of    prosecution    by     deed — 
Charge    of    slander— Public    policy— Uncer- 
tainty of  duration  of  payment^Construction.] 
— S.   and  K.,  who  had  been  cohabiting  to- 
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gether,  agreed  by  deed  to  live  apart  for  tlie 
future.  By  the  first  parajrrapli  of  tlie  deed 
K.  agreed  to  pay  S.  n  certain  sum  per  month, 
no  period  being  mentioned  for  tlie  con- 
tinuance of  the  payment?<.  By  tlie  second 
paragraph  of  the  deed  S.  agreed,  in  considera- 
tion of  tlie  montlily  payment,  to  withdraw 
proceedings  pending  against  K.  upon  a 
complaint  which  on  the  same  day  she  had 
laid  against  him  for  luilawfully  publishing 
oral  defamatory  matter  about  her.  Held  : 
That  such  agreement  was  not  void  for  un- 
certainty, as  it  must  be  construed  as  mean- 
ing that  K.  would  pay  S.  tlie  specified 
monthly  sum  during  their  joint  lives.  Held 
further  :  That  as  the  offence  the  subject- 
matter  of  the  prosecution  was  not  of  a 
public  nature,  but  was  one  for  which  the 
injured  person  could  sue  and  I'ecover  damages, 
the  general  ride  of  law  that  an  agreement  to 
stifle  a  prosecution  is  contrary  to  public 
policy  and  void,  did  not  apply.  Simmonda 
v.  Kerridge,  8  W.A.L.R.  132,  afHrmed. 
Kerridge  v.  Sirnmonds,  4  C.L.R.  25.'}. 

(e)  Transfkr  to  Defeat  Creditoks. 

Land — No  proof  that  creditors  were  de- 
feated— Pleading.] — In  an  action  by  wliicli 
the  plaintiff  alleges  and  proves  tliat  land, 
which  stands  in  the  defendant's  name,  was 
bought  with  the  plaintiffs  money  and  was 
transferred  to,  and  is  held  by,  the  defendant 
as  trustee  for  the  plaintiff,  and  seeks  to 
compel  the  defendant  to  transfer  the  land 
to  the  plaintiff,  it  is  not  a  defence  that  the 
land  was  originally  transferred  to  tlie  de- 
fendant in  order  to  defeat  the  plaintiff's 
creditors,  unless  it  Ls  also  alleged  and  proved  i 
that  that  object  was  wholly  or  partly  carried 
into  effect.  Whether  such  proof  would  be  : 
sufficient,  quaere.  Payne  v.  McDonald,  (i 
C.L.R  208. 

(/)   Unoie  I.nfluence. 

Rescission — Fiduciary  relation — Transfer  of 
land  by  father  to  son.]  -Tlu>  jilaintiff  brought    ! 
an  action  against  the  defendant,  who  was  his 
.ion,  for  rescission  of  a  \oluntary  transfer  of    i 
land   by   the   plaintiff   to   the   defendant   on 
the    ground     that     the     plaintiff     when     he 
executed  the  transfer  was,  as  the  defendant 
knew,  incapable  of  knowing  or  understand- 
ing  the   contents   or  effect   of   the   transfer,    , 
and   of   imdue    influence.      The   trial   Judge    ' 
found  that  the  plaintiff  was  to  the  defendant's    i 


knowledge,  feeble-minded,  weak,  and  in- 
capable of  transacting  business  ;  and  he, 
therefore,  gave  judgment  for  the  plaintiff. 
On  appeal  to  the  Higli  Court.  Held,  by  the 
whole  Court,  that  tlie  appeal  should  be  dis- 
missed. By  Griffith,  C.J.,  Isaacs,  and  Gavan 
Duffy,  JJ.,  on  the  ground  that  the  evidence 
justified  the  finding  of  the  trial  Judge  ;  and 
by  Griffith,  C.J.,  Isaacs  and  liich,  JJ.,  on  the 
ground  that  the  evidence  established  the 
existence  of  a  fiduciary  relation  between 
the  plaintiff  and  the  defendant,  and  that  in 
the  absence  of  independent  advice  to  the 
j)laintift'  the  transfer  should  be  set  aside. 
6'/)0"f/  V.  i:>po»(j,  18  C.L.R.  544. 

VI.  DISCHARGE. 
(o)  Breach. 
(i.)  Damages. 
Measure  of  damages — Payment  not  fixed — 
"  Handsome  payment  ' '  Amount  of  damages 
left  at  large  to  jury  .J  The  plaintiff  was  en- 
gaged by  the  manager  of  the  defendant 
company's  mine  to  improve  the  poor  extrac- 
tion of  gold.  According  to  his  evidence  no 
amount  was  fixed  as  payment  for  the  work, 
but  as  the  extraction  improved  the  manager 
of  the  mine  said  that  the  results  were  a 
long  way  better  tlian  he  could  ever  hope 
for,  and  that  ordinary  payment  was  out  of 
the  question,  and  said  :  "  If  tlie  extraction 
is  still  the  same  at  tlie  end  of  July,  the 
Ivanhoe  Companj'  will  pay  you  hand- 
somely, but  you  will  have  to  take  the  risk 
of  the  extraction  being  all  right  then,  and 
payment  will  depend  on  results."  The 
plaintiff's  efforts  were  successful,  and  he 
brought  an  action  for  £5.000.  The  ])residing 
Judge  directed  tlie  jury  that  the  reward 
was  to  be  connnensurate  with  tlie  result,  and 
they  brought  in  a  verdict  for  £3,(500.  the 
amount  which  the  plaintiff  first  claimed 
when  the  company  failed  to  pay  him  any- 
thing. This  amount  was  apparently-  arri\ed 
at  as  being  10  per  centum  on  £36,000,  which 
amount  was  alleged  to  be  annually  saved  by 
reason  of  plaintiff's  success.  Held,  that  in 
an  action  for  damages  for  breach  of  con- 
tract there  must  be  some  measure  of  damages 
capable  of  being  laid  down  to  the  jury,  and 
that  the  question  cannot  be  left  at  large  to 
them.  Under  the  circumstances  of  the  pre- 
sent case  the  proper  rule  would  be  to  ascer- 
tain what  would  under  ordinarj'  circum- 
stances be  fair  remimeration  for  the  actual 
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services  rendered,  and  to  increase  that 
amount  by  what  is  reasonable  to  make  it 
"  handsome  pa\Tnent."  King  v.  Ivankoe 
Gold  Corporation  Ltd.,  7  C.L.R.  617. 

(ii.)  Reasonable  Time  for  Performance. 

Sale  of  land— Concurrent  conditions — 
Payment  on  transfer  and  delivery  of  title 
deeds— Waiver.]— On  19th  August,  1902, 
the  appellant  made  the  following  offer  : — 
"  ...  I  liereby  place  under  offer  to  J.  T. 
'  Canning  Park  West  '  freehold  property, 
title  vmder  Land  Transfer  Act  ...  at  £10 
per  acre."  This  offer  was  accepted  by  T., 
who  further  stipulated  in  his  acceptance 
that  payment  was  to  be  made  on  dehvery 
of  title  deeds  and  transfer.  Before  tlie 
appellant  could  transfer  the  property,  it  was 
necessarj'  for  her  to  register  a  conveyance 
made  to  her  by  her  husband  some  time 
before.  At  the  time  the  contract  was  made 
the  purchaser  was  aware  that  the  property 
in  question  was  subject  to  a  mortgage, 
and  that  the  date  of  its  redemption  under 
a  decree  for  foreclosure  was  fixed  for  1st  Sep- 
tember. No  definite  time  was  fixed  in  the 
contract  for  payment  of  the  purchase  monej", 
but  the  appellant  was  aware  when  the 
contract  was  made  that  the  purchaser  could 
not  pay  it  until  receipt  by  him  of  a  re- 
mittance wliich  might  or  might  not  arrive 
before  1st  September.  In  an  action  for 
damages  bj-  the  appellant  for  breach  of  con- 
tract by  failure  to  pay  the  purchase  money 
on  or  before  1st  September  :  Held,  affirm- 
ing the  decision  of  the  Supreme  Court  of 
Western  Australia,  that  \inder  the  contract 
T.  was  entitled  to  a  reasonable  time  for  its 
performance  :  and  that  under  the  circum- 
stances no  liability  for  breach  arose  from 
his  failure  to  pay  the  purchase  money  before 
1st  September.  Held  further,  that  the  terms 
in  the  contract  as  to  payment  and  delivers 
of  title  deeds  and  transfer  were  con- 
current conditions  ;  and  that,  as  the  time 
when  such  delivery  and  transfer  could  be 
made  was  a  matter  peculiarly  within  the 
knowledge  of  tlie  appellant,  notice  by  her 
that  she  was  ready  and  wilhng  to  deliver  the 
deeds  and  transfer  was  necessary  before  the 
purchaser  could  be  guilty  of  a  breach  by 
non-payment ;  Vyae  v.  Wakefield,  6  M.  & 
W.  442  ;  and  Makin  v.  Watkinson,  L.R. 
6  Ex.  25,  followed.  On  26th  Augiist  T.  wrote 
to  the  appellant  to  the  effect  that  he  could 


not  complete  the  purchase  till  he  received 
advices  from  England.  After  this  date 
negotiations  were  continued,  as  upon  the 
footing  of  an  existing  contract,  imtil  it 
became  impossible  for  the  appellant  to 
perform  it.  Held  :  That  the  appellant  had 
lost  any  right  to  treat  the  letter  of  26th 
August  as  a  definite  breach  of  contract. 
Principles  acted  upon  by  Courts  of  Law  and 
Equity  respectively,  in  determining  the  time 
for  the  performance  of  contracts,  considered. 
Canning  v.   Temhy,  3  C.L.R.  419. 

(h)  Determixatiox,  Provision-  for. 
Share-farming  agreement— Provision  for 
determination  at  end  of  any  "  harvesting 
season  " — Meaning  of  "  harvesting  season."] 
— The  plaintiff  agreed  witli  the  defendant 
for  the  term  of  3  years  3  months  and  12  days 
to  sow  with  wheat  certain  portions  of  the 
defendants  land,  and  to  reap  the  crop,  clean 
the  wheat  fit  for  market,  bag  the  wheat  so 
cleaned,  and  cart  it  to  a  certain  railway 
station  and  deliver  it  in  the  defendanfs 
name  as  should  be  directed.  The  remunera- 
tion to  be  paid  to  the  plaintiff  was  a  sum  of 
money  equal  to  one-half  the  value  of  the 
wheat,  fixed  in  accordance  with  the  wheat 
market  at  the  railway  station  on  the  day 
when  the  wheat  should  be  sold.  It  wa.g 
also  provided  that  either  party  might  ter- 
minate the  agreement  "  at  the  end  «f  any 
harvesting  season  by  prompt  notice  in 
writing  to  the  other  party.""  Held,  that  in  this 
agreement  "  the  end  of  any  harvesting 
season  "  meant  the  end  of  the  harvesting 
operations  on  this  particular  farm  for  any 
season  within  the  term  agreed.  Tooth  ^-. 
Kitto,  30  W.X.  (N.S.W.)  86,  reversed.  Tooth 
V.  Kitto,  17  C.L.R.  421. 

(c)  Rescission-. 
(i.)  Condition  Subsequent. 
Impossibility  of  performance— Act  of  State.] 
— A  contract  for  the  sale  of  goods  was 
subject  to  a  power  of  rescission  wliich  wa^ 
itself  subject  to  a  condition,  the  performance 
of  which  was  rendered  impossible  by  an 
event  for  which  neither  of  tlie  parties  was 
responsible,  viz.,  an  act  of  State.  Held, 
that  the  contract  was  absolute.  Potatoes 
were  purchased  and  dehvered  in  Tasmania 
under  a  contract  which  provided  that  the 
acceptance  of  them  was  to  be  subject  to- 
their    being    passed    by    the    Tasnianian    ia 
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spector,  and,  if  exported,  by  tlie  inspector 
of  the  State  of  import,  and  that  if  tliere  wa.s 
a  rejection  of  tlio  wliole  or  any  part  of  the 
potatoes,  notice  tliereof  was  to  be  given  by 
the  purchaser  to  the  seller,  and  the  sale  as 
to  such  potatoes  as  were  rejected  was  to  be 
void.  Disease  was  tlien  prevalent  in  Tas- 
nianian  potatoes.  .  Tlie  purchasers,  after 
obtaining  the  approval  of  the  Tasmanian 
inspector,  exported  the  potatoes  to  Victoria, 
but  V>efore  they  could  be  submitted  to  the 
inspector  there,  a  proclamation  by  the 
Governor  in  Council  of  Victoria  absolutely 
prohibited  the  importation  of  Tasmanian 
potatoes.  Held,  that  the  purchasers  were 
not  entitled  to  avoid  the  sale.  Maine  v. 
Lyons,  15  C.L.R.  071. 

(ii.)    Unconscionable   Bargain. 

Evidence.] — In  an  action  to  set  aside  an 
agreement  for  a  sale  of  propertj-  on  the 
grounds  that  the  price  was  grossly  inade- 
quate, and  that  it  was  made  under  circum- 
stances of  oppiession  almost  amovmting  to 
actual  fraud,  judgment  wa.s  given  for  the 
defendants.  On  appeal  to  tlie  High  Court, 
Held,  that  the  appeal  should  be  dismissed 
on  the  ground  that  tlie  evidence  did  not 
establish  either  that  the  price  was  grossly 
inadequate  or  that  there  was  fraud,  and 
on  the  further  ground  that,  as  the  parties 
could  not  be  restored  in  integrum,  the  plain- 
tiff's only  remedy  would  be  an  action  in  the 
nature  of  an  action  for  deceit  of  wMch 
actual  damage  was  an  essential  eloment, 
and  that  there  was  no  evidence  of  svich 
damage.     Gans  v.  Riley,  15  C.L.R.  731. 

VII.  MISREPRESENTATION. 

(a)  Rescission. 

Rescission  of  contract  to  take  shares  Mis- 
representation in  inducing  the  contract  - 
Non-disclosure  of  material  agreement  -Repre- 
sentation made  by  company.]  A  .oiiijiany 
was  formed  f(jr  the  purpose  of  dealing  with 
<"ertain  patonts,  and  to  carry  out  a  pro- 
visional agreement,  dated  9tli  October, 
l!t06,  between  V.,  the  owner  of  the  patents, 
and  G.,  as  trvwtee  for  the  intended  company. 
The  company  way  registered  on  7th  December. 
On  2fith  December  the  agreement  of  9th 
October  was  adopted  by  the  company.  In 
February     and     May,     1907,      the      plaintiff 


applied  for  contributing  shares  in  the  com- 
pany, which  were  allotted  to  him.  The 
plaintiff,  wlio  was  one  of  the  first  directors 
of  the  company,  and  was  a  director  during 
all  material  times,  brought  a  suit  agaiixst  the 
company  for  rescission  of  his  contracts  to 
take  shares  upon  the  ground  that  the.se 
contracts  were  induced  by  a  representation 
that  tlie  agreement  of  9th  October  was  the 
only  material  agreement,  and  that  this 
representation  had  since  been  ascertained 
by  liim  to  be  luitrue.  It  appeared  that  on 
11  Ih  September,  F.  agreed  to  sell  to  G.  one- 
fourth  of  his  interest  in  the  patent-!  upon 
certain  terms.  On  the  same  day  bj'  another 
agreement,  which  wa.s  not  dicslosed,  F.  agreed 
to  give  G.  another  one-fourth  share  of  tlie 
profits  he  might  receive  from  the  patents 
if  sold  to  the  then  projected  company.  After 
the  offer  by  F.  to  G.  in  September,  a  syndi- 
cate, which  included  the  plaintiff,  F.  and  G., 
was  formed  to  acquire  the  one-fourth  share 
offered  to  G.,  and  to  endeavour  to  float  a 
company.  At  a  meeting  of  the  syndicate 
lield  liefore  the  company  was  formed,  and  at 
which  tlio  plaintiff  was  present,  a  draft  pro- 
spectus was  drawn  up,  containing  the  state- 
ment, which  all  tlie  parties  except  F.  and  G. 
believed  to  be  true,  that  the  agreement  of 
9th  October  wa<s  the  only  material  agreement. 
This  prospectus  was  not  in  fact  issued  before 
tlie  formation  of  the  company,  but  the 
plaintiff  had  seen  a  copy  of  it  between  tlie 
date  of  his  application  for  shares  in  February, 
and  the  acceptance  of  this  application  by  the 
company.  Held,  that  the  alleged  secret 
agreement  of  11th  September  between  F. 
and  G.  was  admissible  in  evidence  to  show 
that  the  representation  relied  upon  as  to 
the  agreement  of  9tli  October  was  untrue, 
and  also  for  the  purpose  of  inquiring  whether 
it  was  a  material  representation.  But,  held, 
that,  assuming  that  the  representation  that 
the  agreement  of  9th  October  was  the  only 
agreement  necessary  to  be  disclosed  waa 
material,  and  induced  the  plaintiff  to  apply 
for  shares  in  the  company,  the  plaintiff  was 
not  entitled  to  relief  against  the  company, 
because  the  representation  was  not  one 
made  by  the  company,  or  for  which  in  the 
circumstances  the  company  was  responsible. 
Held,  further,  upon  the  evidence,  that  the 
plaintiff's  contract  to  take  shares  was  not 
induced  ))y  the  alleged  representation. 
Johnston  v.  Friends  Motor  Co.  Ltd.,  1(1  C.L.R. 
365. 
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VIII.  INTERPRETATION. 

{a)  AiiBicriTY. 

Admission  of  extrinsic  evidence  to  explain 
subject  matter.] — The  appellant  entered  into 
an  asrreement  in  ^^"riting  witli  tlie  respondents 
by  whicli  lie  nndertbok  to  float  a  company 
for  the  purpose  of  acquiring  and  working  a 
certain  colliery  property.  The  capital  was  to 
consist  of  120,000  shares  at  £1  each,  30,000 
to  be  issued  as  fuUy  paid  to  the  appellant, 
60,000  to  be  issued  as  fully  paid  up  at  not 
less  than  five  shilhngs  per  share,  and  the 
remaining  30,000  to  be  at  the  disposal  of  the 
company.  The  respondents  agreed,  inter  alia, 
"  to  take  5,000  shares,  and  to  take  the  sole 
agency  of  the  company,"  and  in  considera- 
tion of  their  so  doing,  the  appellant  agreed 
to  ''  transfer  "  to  them  "  10,000  fully  paid 
\ip  shares  out  of  the  30,000  shares  to  be  issued 
to  him."  Held,  that,  on  the  face  of  the  docu- 
ment, the  meaning  of  the  words  "  to  take 
5,00()  shares  "  was  clear  and  unambiguous. 
They  meant  that  the  respondents  would 
take  5,000  of  the  60,000  shares  to  be  issued 
to  the  public.  Therefore,  evidence  of  con- 
versations between  the  parties,  prior  to  the 
date  of  the  written  contract,  to  show  that  the 
5,000  shares  were  to  be  portion  of  the  30,000 
fully  paid  up  shares  issued  to  the  appellant, 
and  were  to  be  bought  by  the  respondents 
from  him  at  five  sliillings  per  share,  was 
inadmissible.  Rankin  v.  Scott  Fell  dc  Co., 
(1904)  4  S.R.  (X.S.W.)  547,  varied  by  order- 
ing that  a  non-sviit  be  entered.  Rankin  v. 
Scott  Felld;  Co..  2  C.L.R.   164. 


(6)  Contract  of  Carriage. 

Notice  of  conditions.] — See  Assaxtlt.  BaU 
main  New  Ferry  Co.  v.  Robertson,  4  C.L.R. 
379.  P.C.  sub  nom.  Robinson  v.  Balmain 
Ferry.  1910  A.C.    295. 

(c)  Contract    Partly    Oral    and    Partly 
IN  Writing. 

Question  of  fact  for  jury.] — The  construc- 
tion of  a  contract  parth'  oral  and  partly  in 
writing  is  a  question  of  fact  for  the  jury, 
who,  in  construing  it,  may  consider  not  only 
the  conversations  and  the  documents,  but  all  I 
the  surrounding  circumstances.  Deane  v.  1 
City   Bank  of  Sydney,  2  C.L.R.   198. 


(d)  Contract  Pabtly"  Printed  and  Partly 

Written. 

In  construing  a  contract  containing  terms 
of  which  some  are  in  writing,  and  others 
printed  in  a  common  form,  if  there  is  any 
doubt  as  to  the  meaning  of  the  whole,  greater 
weight  should  be  given  to  the  written  por- 
tion, inasmuch  as  it  embodies  the  language 
and  terms  selected  by  the  parties  themselves 
as  best  suited  to  express  their  meaning. 
Rule  stated  by  Lord  Ellenborough,  C.J.,  in 
Robertson  v.  French,  4  East.  130,  at  p.  136, 
and  adopted  by  Lord  Halsbury,  L.C.,  in 
Glynn  v.  Margetson  (t  Co.,  (1893)  A.C.  351, 
at  p.  358,  applied.  Ryan  v.  Fergerson,  8 
C.L.R.   731. 

(e)  Variation    of    Written    Contract    by 

Parol  Agreement. 

Pleadings — Amendment  of,  after  close  of 
evidence.] — When  a  contract  has  been  en- 
tered into  by  parol  and  afterwards  reduced 
into  ^^-riting,  the  parties  to  it  are  bound  by 
the  writing  unless  it  is  shown  by  evidence 
that  the  written  document  was  not  intended 
to  embody  the  whole  of  the  terms  of  the 
contract.  Semble,  it  is  not  a  proper  exercise 
of  his  discretionary  power  for  the  presiding 
Judge,  after  the  close  of  the  e\ddence,  to 
allow  an  amendment  of  the  pleadings  to 
raise  a  point  founded  on  some  oral  state- 
ment by  a  witness,  which  may  have  been 
perfectly  complete  so  far  as  it  was  relevant  to 
the  issues  which  were  being  tried,  but  which, 
if  it  had  been  gi\en  with  reference  to  entirely- 
different  issues,  might  have  been  supple- 
mented or  qualified  by  other  material 
evidence.  Decision  of  the  Svipreme  Coi.u*t  of 
Queensland  aiSrmed.  Gordon  v.  Macgregor, 
8  C.L.R.  316. 

(/)  Incidents   of   Contracts   Relating   to 
Various  Subjects. 

(i)  Building  Contract. 
Extension  of  time  for  completion— Deter- 
mination of  contract  by  employer — Arbitra- 
tion.]— See  Arbitration.     Burton  v.  Bairns- 
dale  Shire,  7  C.L.R.  76. 

(ii.)  C.I.F.  Contract. 
Sale  of  goods  to  be  shipped  abroad — Con- 
struction   of    c.i.f.    contract — Obligations    of 
vendor  as  to  quality  and  condition  of  goods — 
Implied     warranty.] — A    firm    of    merchants 
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carrying  on  liusiness  in  Japan  agreed  to 
sell  to  a  purchaser  in  Sydney  "  450  tons  of 
Japan  onions  "  at  certain  prices  "  c.i.f. 
Sydney,"  the  goods  to  be  shipped  by  the 
vendors  from  Japan  by  certain  ships  on 
approximately  specified  dates.  The  vendors 
shipped  from  Kobe,  Japan,  to  Sydney,  a 
quantity  of  onions  which,  so  far  as  con- 
dition and  quality  were  concerned,  were 
merchantable  at  the  port  of  shipment,  but 
on  arriving  at  the  port  of  destination  were 
found  to  ]ia\-e  become  during  the  voyage 
rotten  and  imfit  for  sale.  The  purchaser 
rejected  tlie  goods,  and  refused  to  pay  the 
price.  In  an  action  by  the  \endors  to  recover 
the  price,  and  a  cross-action  by  the  pvu"- 
chaser  for  damages  for  non-delivery  of 
onions  in  accordance  with  the  contract  : 
Held,  that  the  obligations  of  the  vendors 
were  fulfilled  when  they  had.  put  on  board 
the  ships,  at  tlie  dates  specified,  onions  of 
the  kind  and  quality  contracted  for,  and  had 
paid  the  freight,  insured  the  goods,  and 
forwarded  to  the  purchaser  the  bill  of  lading, 
policy  of  insiu-ance,  and  all  necessarj-  sliip- 
ping  documents  to  entitle  the  purchaser  to 
obtain  delivery  of  the  goods,  and  that  there- 
after the  risk  in  the  goods  wjis  wholly  upon 
the  purchaser  Held,  also,  that  it  was  a 
question  of  fact  depending  upon  all  the  cir- 
cumstances whetlier,  and  to  what  extent, 
the  purcha.ser  relied  upon  the  skill  or  judg- 
ment of  the  vendors  to  supply  goods  fit  for 
the  purpo-se  of  shipment  to  Sydney  ;  that  it 
could  not  be  implied,  from  the  mere  fact 
that  the  goods  were,  to  the  knowledge  of 
the  vendors,  bought  to  be  shipped  abroad, 
that  the  vendors  entered  into  any  warranty 
except  that  the  goods  w<;re  merchantable  ; 
and  that  the  question  whether  any  and  what 
further  warranty  should  be  implied  depended 
upon  the  extent  to  which  the  pnrcliaser  did 
in  fact  rely  vipon  the  skill  or  judgment  of  the 
vendors.  Nature  and  extent  of  the  various 
warranties,  that  might  under  similar  circum- 
stances be  implied,  discusse<l.  Statements 
by  Blackburn,  J.,  in  Ireland  v.  Livingston, 
L.R.  5  H.L.  .30."},  at  p.  400,  and  Lord  Davey 
in  Strom-8  Bruka  Aktie  Bolag  v.  Hutchison, 
(1905)  A.C.  515,  at  p.  528,  as  to  the  in- 
cidents of  a  "  c.i.f."  contract,  adopted. 
Bowden   Bros.  v.  LiUle,  4  C.L.R.   1364. 

(iii.)   Cheque,   Signature. 
Contractual   obligation     Duty   of  customer 
to  banker  to  take  precautions  against  forgery.] 


— See  B.ANKER  .^ND  Customer.  Colonial 
Bank  of  Australasia  v.  Marshall,  4  C.L.R. 
196. 

(i\'.)  Commission. 

Evidence  Contract  going  off— Refund  of 
purchase  money — Deduction  of  commission.] 
— By  a  contract  in  writing  for  the  sale  of  a 
hotel  it  was  provided  that,  in  case  the 
transfer  of  the  licence  should  be  refused  by 
the  Licensing  Bench  owing  to  objections  to 
the  purchaser,  the  vendor  should  be  ^entitled 
to  deduct  the  agenfs  commission  from  the 
moneys  pai'l  under  the  contract,  and  that  the 
balance  should  be  refunded  to  the  pur- 
chaser by  the  vendor.  £500  was  paid  as  part 
piu"chase  money.  The  sale  having  gone  ofT 
owing  to  objections  of  the  purchaser,  the 
purchaser  brought  an  action  to  recover  the 
£500,  and  the  vendor  paid  £450  into  Court., 
claiir.ing  to  be  entitled  to  retain  £50  as 
agents  commission.  Evidence  as  given  on 
behalf  of  the  piu-chaser  by  hotel-brokers, 
who  said  their  charge  in  sucli  cases  was 
£5  5s.  or  £10  10s.  The  purchaser  having 
been  non-suited,  held,  that  the  non-suit  was 
properly  set  aside  and  a  new  trial  properly 
ordered,  there  being  evidence  from  which 
the  jury  might  find  what  was  a  reasonable 
sum  to  be  deducted  as  agenfs  commission. 
Special  leave  to  appeal  from  Allan 
V.  Reach's  Ltd.,  11  S.R.  (N.S.W.)  228, 
refused.    Reach's  Ltd.  ^  .  Allan,  13  C.L.R.  194. 

Commission  on  profits — Deduction  for  de- 
preciation.]— By  an  agreement  in  writing  the 
appellant  was  appointed  manager  of  the 
respondent  company  for  five  years  at  a  yearly 
salary  and  a  commission  of  3  per  cent,  on 
"the  jjrofits  (as  hereinafter  defined)  of  the 
company  in  each  financial  year.  Profits  for 
the  purposes  of  tliis  clause  shall  mean  all 
profits  earned  after  payment  of  all  expenses 
properly  chargeable  to  revenue  but  withovit 
making  any  allowance  or  deduction  for 
depreciation  (except  as  hereinafter  men- 
tioned ...  If  any  allowance  is  made  for 
depreciation  in  any  one  financial  year  and 
such  sum  so  allowed  shall  be  shown  in  the 
balance-sheet  for  that  year  the  company 
shall  be  entitled  to  deduct  therefor  a  sum 
equivalent  to  tliree  pounds  per  centum  on 
the  nominal  capital  of  the  company  but  not 
exceeding  in  any  one  financial  year  the 
sum  of  £42,000.  .  .  .  The  said  commission 
is  to  be  payable  half-yearly  on  profits  as  and 
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when  ascertained  by  the  auditor's  certifi- 
cates."' Held,  that,  for  the  purpose  of  esti- 
mating the  profits  of  any  one  year  upon 
which  the  commission  was  payable,  the  com- 
pany were  entitled  to  deduct  the  sum  only 
which  in  the  balance-sheet  for  that  year  was 
actually  allowed  for  depreciation,  provided 
that  the  sum  so  deducted  should  not  exceed 
either  3  per  cent,  upon  the  nominal  capital 
of  the  company  for  the  time  being  or  £42,000. 
Smith  V.  Millars'  Karri  dt  Jarrah  Co.  (1902) 
Ltd.,  12  C.L.R.  304. 

(v.)  Contract  with  Crown. 
Transmission  of  cablegrams  by  company — 
Agreement  between  company  and  Govern- 
ment— Power  of  Government  to  reduce  rates 
— Abolition  of  rates — Rights  of  company — 
Post  and  Telegraph  Rates  Act  1902  (No.  13 
of  1902)— Tasmanian  Cables  Rates  Act  1906 
{No.  10  of  1906).] — By  various  agreements 
made  between  a  telegraph  company,  which 
had  laid  a  telegraph  cable  between  Tasmania 
and  Victoria,  and  the  Tasmanian  Government, 
to  whose  rights  and  liabilities  under  the 
agreements  the  Commonwealth  succeeeded, 
the  company  was  given  a  monopoly  of  sub- 
marine telegraph  communication  between 
Tasmania  and  Victoria  for  a  fixed  period,  a 
scale  of  charges  for  the  transmission  of 
telegrams  was  fixed,  and  it  was  provided 
that  the  Government  should  pay  a  subsidy 
of  £4,200  a  year.  It  was  further  jorovided 
that  the  Government  should  have  "  full 
power  at  any  time  to  reduce  "  the  scale  of 
charges  for  telegrams,  that  in  each  year  the 
company  should  be  entitled  to-  take  '"  the 
whole  of  tlie  proportion  of  tlie  moneys  col- 
lected and  receivable  by  them  from  all 
sources  in  respect  of  such  telegrams,"  called 
"  message  receipts,"  and  that  "  if,  after 
any  such  reduction  in  the  scale  of  charges, 
the  message  receipts  shal  not  in  any  year 
....  by  reason  of  such  reduction  or  other- 
wise, amount  to  the  sum  of  £5,600,  the 
Tasmanian  Government  shall  guarantee  and 
pay  to  tlie  Telegrajjh  Company,  and  their 
assigns  tlie  difference  between  the  message 
receipts  and  the  said  sum  of  £5,600."  Held 
{Hitjgins,  J.,  dissenting),  that  the  power 
to  reduce  the  rates  did  not  authorise  the 
Commonwealth  to  abolish  them.  The  Com- 
monwealth after  a  previous  reduction,  pur- 
ported to  abolish  the  rates  altogether,  and 
thereupon  the  company  protested  and  for 
some   time   thereafter    business    was    carried    , 


!  on  uninterruptedly  so  far  as  the  carrying 
,  of  telegrams  was  concerned.  Held,  that 
J  the  company  was  entitled  in  respect  of 
J  telegrams  carried  after  the  date  of  the  at- 
tempted abolition  to  be  paid  as  if  no  such 
abolition  had  been  attempted  :  Higgins,  J., 
concurring  on  the  ground  that  the  defend- 
ants, by  agreeing  to  the  special  case  in  its 
existing  form,  had  precluded  themselves 
from  contending  to  the  contrary.  Held, 
further,  that  the  Post  and  Telegraph  Rates 
Act  1902,  as  amended  by  the  Tasmanian 
Cable  Rates  Act  1906,  did  not  affect  the 
rights  of  the  parties  under  the  agreements. 
Eastern  Extension  Audralasia  and  China 
Teleyraph  Co.  v.  Commonwealth,  6  C.L.R. 
647. 

Implied  term — Agreement  by  Crown  with 
holder  of  statutory  office — Agreement  to  give 
up  statutory  fees  in  consideration  of  payment 
of  fixed  salary  by  Crown — Power  of  Crown  to 
terminate  contract.]— In  1883  the  plaintiff 
was  appointed  Inspector  of  Weights  and 
Measiu-es  under  the  Weights  and  Measures 
Act,  16  Vict.,  No.  34.  As  such  inspector  he 
was  not  an  officer  of  the  Public  Service,  and 
could  only  be  removed  from  his  office  by 
the  bench  of  magistrates.  Under  the  statute 
the  plaintiff  was  entitled  to  certain  fees  of 
his  office,  and  was  also  paid  a  salary  by  the 
Government  for  services  rendered  in  another 
capacity.  Prior  to  1893  the  Department  of 
Justice  had  de  facto  exercised  control  over 
the  plaintiff  in  his  official  capacity,  and  in 
that  year  the  Minister  of  Justice  prescribed 
certain  rules  to  be  followed  by  the  plaintiff, 
and  fixed  his  remuneration  at  £300  a  year  in 
addition  to  his  fees.  In  answer  to  an  inquiry 
by  the  Department  of  Justice  the  justices 
stated  that  they  had  no  objection  to  the 
plaintiff  being  retained  in  his  position  as 
inspector  upon  the  terras  so  prescribed. 
In  1896  tlie  plaintiff  was  classified  by  the 
Public  Service  Board,  under  the  Public 
Service  Act  1895,  as  an  officer  in  the  clerical 
division,  and  his  salary  was  fixed  at  £400 
without  fees.  The  Public  Service  Board 
further  stated  that  unless  the  plaintiff  re- 
nounced his  claim  to  retain  the  fees,  and 
agreed  to  their  being  waived  and  retained 
by  the  Government,  the  Board  would  con- 
sider the  propriety  of  making  otlier  arrange- 
ments. The  plaintiff  agreed  to  this  proposal 
and  in  March,  1897,  the  Department  of 
Justice   wrote   to   the   plaintiff   stating   that 
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in  view  of  liis  having  renounced  his  chiim  to 
fees,  tlie  Public  Service  Board  liad  approvetl 
of  his  snhiry  being  fixed  at  £42")  jicr  annun), 
with  £11(»  jicr  annum  allowaiue.  Salary  was 
jiaid  to  tlie  plaintiff  on  this  basis  luitil  30th 
April,  ICOS.  In  1906,  in  pursuance  of  the  re- 
comniendation  of  a  Royal  Commission,  the 
administration  of  the  plaintiff's  office  as 
inspector  was  transferred  to  the  Police 
Department.  The  Chief  Secretary,  on  the 
recommendation  of  the  Public  Service  Board, 
decided  that  the  plaintiffs  ser\  i'-es  should 
be  dispensed  with.  The  plaintiff  declined  to 
retire,  and  stated  that  he  was  not  an  officer 
under  the  Public  Service  Act.  On  30th  April. 
1908,  an  order  was  made  by  a  magistrate, 
sitting  as  a  Court  of  Petty  Sessions,  that  the 
plaintiff  should  be  removed  fronx  his  office 
of  inspector  under  the  Wenjhts  and  Measures 
Act.  This  order  was  set  aside  by  the  High 
Court,  but  the  plaintiff  was  de  facto  excluded 
from  his  office  of  inspector  and  prevented 
from  earning  his  statutory  fees.  He  then 
brought  this  action  against  the  Government 
claiming,  as  damages  for  breach  of  an 
implied  contract,  a  sum  equal  to  the  amount 
of  his  agreed  salary  from  30th  April,  1908, 
to  12th  November,  1909,  the  date  of  the 
action.  Held,  by  Orifiith,  C.J.,  and  Barton,  J. 
(Isaacs,  J.,  dissenting),  that  it  was  an  im- 
plied term  of  the  contract  made  by  the 
Government  with  the  plaintiff  in  March, 
1897,  that,  if  the  Government  terminated 
the  contract  by  refusing  to  pay  the  plaintiff 
the  stipulated  salary,  they  would  restore 
to  him  the  opportunity  of  earning  his 
statutory  fees,  which  under  the  terms  of  the 
contract  the  Government  liad  received  and 
retained,  and  tliat  the  Government  having 
prevented  the  plaintiff  from  discharging  the 
duties  of  his  office  of  inspector  were  bound 
to  pay  him  the  stipulated  salary.  Per  Isaacs. 
J.  :  The  contract  made  by  the  Government 
for  payment  of  salary  to  tlie  plaintifl  was  not 
made  in  respect  of  the  plaintiffs  statutory 
position  as  inspector,  but  was  made  under 
and  as  in  pursuance  of  the  Public  Service 
Act  189.5,  and  regarding  the  plaintiff  as  a 
public  servant,  and  that  any  contractual 
relationship  existing  between  tlie  plaintiff 
and  the  Government  had  been  duly  ter- 
minated in  1907.  Evans  v.  Williams,  11 
C.L.R.  .5r,o. 

(\i.)   Contract  witli  Municipal  Council. 
Removal    of    nightsoil — Clause    fixing    re- 


muneration of  contractor — Right  to  collect 
his  own  fees  and  charges  Liability  of  muni- 
cipality for  fees  which  contractor  fails  to  col- 
lect Nuisances  Prevention  Act  1897  (N.S.W.), 
(No.  24  of  1897),  S.  27. J— In  a  cuitract  entered 
into  between  a  municipal  council  and  a  con- 
tractor, for  the  removal  of  nightsoil  from 
the  premises  of  householders  Avithin  the 
municipality,  the  only  provision  for  re- 
muneration was  a  clavise  which  authorised 
the  contractor  '"  to  collect  his  own  fees  and 
charges,'  which  were  not  to  exceed  a  certain 
limit.  Held,  that  the  contractor  was  not 
entitled  to  recover  from  the  council,  in  an 
action  on  the  contract,  the  fees  and  charges 
which  he  had  failed  to  collect  from  the 
householders  to  whom  his  services  were 
rendered.  Sanders  v.  Borough  of  Tamworth 
(1904)  4  S.R.  (N.S.W.)  537,  reversed.  Tarn- 
worth  Borough  v.  Sanders,  2  C.L.R.  214. 

Interest  in — Disqualification  of  councillor 
— Sale  of  materials  to  councillor.] — Si< 
Local  Government.  Xorton  v.  Taylor. 
2  C.L.R.  291. 

(vii.)  Contracting  out  of  Benefit  of  Statute. 

See  Insurance.  Equitable  Life  Assurance 
of  U.S.  V.  Bogie,  3  C.L.R.  878. 

(viii.)  Guarantee. 

Interpretation — Agreement  to  furnish  "  full 
account."! — By  an  agreement  in  writing 
between  the  plaintiff  and  the  defendant 
which  recited  that  the  defendant  had  con- 
tracted to  sell  certain  orchards  to  certain 
persons,  and  during  the  negotiations  had 
represented  that  he  would  guarantee  that  the 
orchards  wovdd  yield  (5,000  cases  of  fruit, 
and  that  the  plaintiff  had  agreed  with  those 
persons  to  piu-cliase  the  fruit  in  the  orchards 
for  a  certain  sum  if  the  defendant  would 
guarantee  that  the  orchards  would  yield 
6,000  cases  of  fruit,  the  defendant  guaranteed 
accordingly  and  agreed  that  if  the  quantity 
of  fruit  should  be  less  than  6,000  cases  he 
would  ]jay  the  plaintiff  2s.  Od.  for  each  case 
short  of  tluit  cjuantity.  It  was  also  agreed 
that  the  plaintiff  should  keep  "  an  accurate 
account  "  of  the  fruit  which  the  orchards 
should  yield,  that  he  should  render  to  the 
defendant  "  a  full  account  "  of  all  fruit 
obtained  from  the  orchards  certified  to  as 
correct  by  the  plaintiff's  accountant,  that 
the  books  of  account  of  all  fruit  taken  from 
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the  orchards  should  at  all  times  be  open  to 
tlie  defendant's  inspection,  and  that  he  might 
nominate  a  person  to  be  employed  by  the 
plaintiff  to  act  as  tallyman  for  the  defendant. 
Held,  that  the  "  full  account  "  intended  by 
the  agreement  was  an  account  showing  in 
full  the  number  of  cases  to  be  paid  for  by 
the  defendant  in  the  event  of  there  being 
less  than  6,000  cases,  and  not  a  detailed 
list  of  all  th0  varieties  of  the  different  fruits 
taken  from  the  orchards  and  the  quantity 
picked  of  each  ^'ariety.  Harvey  v.  Devereua;, 
10  Tas.  L.R.  1C5,  reversed.  Harvey  v. 
Devereux,  19  C.L.R.  291. 

Extension  of  limit  of  overdraft  for  specified 
time — Assenting    surety    not    discharged.] — 

See  Principal  and  Surety.  Deane  v.  City 
Bank  of  Sydney,  2  C.L.K.   198. 

(ix.)  Hiring  Agreement. 

Acceleration  of  rent  on  breach — Liquidated 
damages  or  penalty.] — See  Company.  Lamson 
Store  Service  Co.  v.  Russell  Wilkins  d;  Sons 
Ltd.,  4  C.L.R.   672. 

(x.)  Resumption  of  Land  by  Crown. 

Resumption  of  part  of  property — Implied 
contract  to  take  whole.] — See  Land.  Whit- 
field V.  McQuade,  7  C.L.R.  710. 

(xi.)  Sale  of  Land. 

Concealment  of  material  fact^Property 
subject  to  mortgage— Refusal  by  vendor  to 
discharge    mortgage   —   Rescission.]   —  See 

Vendor  and  Purchaser.  Byan  v.  Fer- 
guson, 8  C.L.R.  731. 

(xii.)  Separation  Deed. 

Provision  for  revocation — Notice — Condi- 
tion precedent — Waiver.] — See  Husband  and 
Wife.  McNaghten  v.  Paterson,  6  C.L.R. 
257. 

(xiii.)  Services. 

Servant  under  contract  to  devote  his  whole 
time  to  master's  service — Servant  entering 
into  service  of  another  person — Duties  to- 
wards other  inconsistent  with  service  of  master 
—Right  of  master  to  remuneration  received  by 
servant  from  other  person.] — See  Master 
and  Servant.  Reid  v.  MacDonald,  4  C.L.R. 
1572. 

C.L.R.D.        7 


Construction— Contract  for  services.]— An 

oral  agreement  was  entered  into  between  the 
plaintiff,  who  was  an  engineer,  and  the  de- 
fendants, who  were  manufacturers  of  agri- 
cultural  implements,  that  in  consideration 
of  the  plaintiff  continuing  in  tlie  employment 
of  the  defendants  and  endeavouring  to 
improve  a  certain  patented  vertical  chaff' 
and  root  cutter  the  defendants  would  give 
the  plaintiff  10  per  cent,  of  the  profits  to  be 
obtained  from  that  implement  and  any  im- 
provements tliereof.  Subsequently  a  written 
agreement  was  entered  into  between  the  same 
parties  by  which  the  defendants  agreed  that 
the  plaintiff  "  for  special  services  rendered 
in  perfecting  and  successfully  demonstrating 
our  patent  vertical  chaff  and  root  cutter  and 
any  other  machinery  shall  be  entitled  to 
receive  10  per  cent,  of  our  profits  from 
manufacture."  The  plaintiff  "  to  remain  in 
our  employ  for  five  years  at  £5  per  week  and 
the  term  to  be  extended  if  still  in  business 
for  another  five  years.  This  agreement  stands 
good  on  the  same  terms  if  taken  to  New  Zea- 
land. If  the  patent  rights  are  sold  to  any 
firm,  capitalist  or  capitalists,  or  formed  into 
a  company  or  the  like  "  the  plaintiff  "  to 
receive  10  per  cent,  of  the  sale."  Held,  upon 
the  evidence,  (1)  that  the  oral  contract 
related  only  to  the  manufacttire  and  sale 
in  the  Commonwealth  of  the  vertical  chaff 
and  root  cutter  and  any  improvements 
thereof  ;  (2)  that  the  written  contract  was  a 
single  contract — and  not  two  separate  and 
independent  contracts,  one  being  a  contract 
for  the  services  of  the  plaintiff  for  five  years 
renewable  for  a  fiu-ther  five  years,  and  the 
other  a  contract  tliat  the  plaintiff  should  be 
paid  10  per  cent,  of  the  profits  of  manu- 
facture during  that  term  and  10  per  cent, 
of  the  proceeds  of  the  patent  rights  if  they 
were  disposed  of  ;  (3)  that  the  words  "  our 
profits  from  manufacture "  in  the  -wTitten 
contract  related  only  to  the  business  of 
manufacture  and  sale  by  the  defendants  in 
the  Commonwealth  and  New  Zealand  of  the 
vertical  chaff'  and  root  cutter  or  anj'  im- 
provements thereof  and  other  machinery 
and  (by  Oriffith,  C.J.,  and  Barton  and  Gavan 
Duffy,  JJ.,  Isaacs,  J.,  dissenting)  the  profits 
derived  from  such  manufacture  and  sale 
during  the  plaintiff's  continuance  in  the 
service  of  the  defendants  ;  (4)  (by  Oriffith. 
C.J.,  and  Barton  and  Qavan  Duffy,  JJ., 
Isaacs,  J.,  dissenting)  that  the  patent  rights 
referred  to  in  the  written   agreement   were 
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patent  rights  within  the  Commonwealth 
and  New  Zeahvnd  only,  and  that  the  sale  of 
8uch  rights  therein  referred  to  meant  a  sale 
made  during  the  plaintiff's  continuamo  in 
the  service  of  the  defendants.  Marks  Bros. 
V.  Park,  18  C.L.R.   1- 

IX.   PARTIES. 

Parties  to  contract— Conditions  attached  to 
patented  articles  on  sale — Whether  con- 
ditions binding  apart  from  contract.]— .Set 
Patent  National  Phonograph  Co.  of  Auatralia 
Ltd.  V.  Mevck.  7  C.L.R.  481. 

X.  PERFORMANCE. 
{(i)  Banker  and  Cr.sTOMER. 
Letter  of  credit — Acceptance  of  drafts- 
Condition  precedent— Performance  rendered 
impossible— Part  performance,  acceptance  of 
benefits  of.l — <S'ee  Banker  &  Customer. 
Friedlandcr  v.  Bank  of  Australasia,  8  C.L.R. 
85. 

(b)  Impossible. 

Impossible  by  law— Bakehouse — Factories 
and  Shops  Act  1905  (Vict.)  (No.  1975),  ss.  11, 
12, 14, 151, 154. 1 — Where  there  was  a  contract 
that  the  lessee  would  "  caiLse  the  baking  busi- 
ness now  carried  on  to  be  still  carried  on  and 
kept  ahve,"  but  the  construction  of  the 
bedcehou.se  was  such  that  under  the  pro- 
visions of  the  Factories  and  Shops  Acts  1905 
the  carrying  on  of  that  business  would  have 
been  unlawful  unless  a  practically  new  bake- 
house were  erected  :  Held,  that  the  lessor 
could  not  rely  on  the  failure  by  the  lessee  to 
establish  the  business  of  baking  as  a  breach 
of  the  covenant  so  as  to  entitle  him  to  re- 
enter.    Gerraty  v.  McGavin,  18  C.L.R.  lo2. 

(c)  Sale  of  Sheep — Sheep  Unfit  to  Travkl. 
Sale  of  sheep  —  Right  of  purchaser  to 
refuse  to  accept  sheep  "  unfit  to  travel  *' 
—Refusal  to  accept  others  which  were  fit 
to  travel  —  Provisional  refusal  -  Measure 
of  damages  —  Repudiation  by  vendor  — 
Sale  of  Goods  Act  (Qd.)  1896  (60  Vict.  No. 
6),  ss.  14  (2).  39,  52.]  -  P.y  a  contract 
for  the  sale  of  a  specific  flock  of  sheep  of  a 
ipecified  number  at  a  certain  price  per  head 
of  Ijhose  delivered  and  accepted,  it  wa«  pro- 
vided that  the  sheep  should  be  delivered  at 
a  place  between  200  and  300  miles  from 
where  the  sheep  then  were,   ami   to   which 


the  sheep  would  liave  to  travel  on  foot,  and 
that  the  purchaser  should  have  the  option 
of  rejecting  all  sheep  unfit  for  travel.  By 
the  law  of  Queensland  travelling  sheep  are 
required  to  travel  at  the  rate  of  six  miles 
per  day.  The  destination  of  the  sheep  wes 
unknown  to  the  vendor,  but  it  was  within 
the  contemplation  of  the  parties  that  they 
would  have  to  travel  a  considerable  dis- 
tance. The  purchaser  paid  a  deposit  of 
£250.  In  an  action  by  the  purchaser  for  re- 
turn of  tlie  deposit  and  for  damages  for 
non-dehverv  of  the  slieep,  it  appeared  that 
the  vendor  refused  to  deliver  any  of  the 
sheep  unless  the  purchaser  would  agree  to 
accept  and  pay  for  sheep  which  were  in  fact 
unfit  to  travel  more  than  one  day's  stage. 
Held,  that  this  amounted  to  a  breach  of  con- 
tract by  the  vendor,  entitling  the  purchaser 
to  a  return  of  the  deposit.  Held,  also,  that- 
a  refusal  by  the  purchaser  to  accept  some  of 
the  sheep  which  lie  should  have  accepted, 
which  refusal  the  jury  found  the  purchaser 
was  willing  to  reconsider,  did  not  entitle 
the  vendor  to  refuse  to  deliver  the  sheep 
which  the  purchaser  was  willing  to  accept. 
Held,  also,  that,  even  had  the  refusal  been 
absolute  and  unjustifiable,  provided  that 
it  was  not  of  such  a  number  as  to  go  to  the 
foundation  of  the  contract,  the  vendor 
would  not  liave  been  entitled  to  refuse  to 
deliver  those  sheep  which  the  purchaser 
was  willing  to  accept,  his  remedy  being  under 
s.  39  of  the  Sale  of  Goods  Act  1896  (Qd.). 
The  jurj'  having  found  that  there  was  no 
available  market  for  the  sheep  at  the  place  of 
delivery  but  that  the  value  of  the  sheep 
at  that  place  was  not  more  than  the  price 
agreed  to  be  jiaid  for  them  :  Held  [Griffith 
C.J.,  dissenting),  that  the  purchaser  was 
only  entitled  to  nominal  damages.  It  ap- 
peared that  the  defendant  had  made  a  large 
profit  by  the  re-sale  of  the  sheep  :  Held  by 
Griffith,  C.J.,  that  tliis  latter  finding  was  not 
conclusive  as  to  the  estimated  loss  directly 
or  actually  resulting  in  the  ordinary  course  of 
events  from  tlie  sale  in  breach  of  contract. 
Sale  of  Goods  Act,  s.  52  (2),  and  that  the 
defendant  was  entitled  to  a  re-assessment  of 
damages.  Francis  v.  Lyon  (1906)  St.  R. 
(Qd.)  306,  reversed.  Francis  v.  Lyon,  4 
C.L.R.  1023. 

(d)  Implied  Terms. 
Performance  —  Reasonable  time  -  Written 
contract        Evidence  of  surrounding  circum- 
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stances.] — The  plaintiff  entered  into  a  written 
contract  to  erect  a  dairy  plant  and  butter 
factory  upon  the  defendant's  land,  situate 
in  the  western  district  of  New  South  Wales. 
The  contract  provided  that  the  plant  should 
be  paid  for  out  of  the  proceeds  of  butter  pro- 
duced by  the  defendant's  cows,  .and  manu- 
factured within  the  factory,  and  contained 
a  statement  that  there  was  no  agreement  or 
understanding  between  the  parties  which 
was  not  embodied  in  the  written  contract. 
In  an  action  by  the  plaintiff  to  recover 
the  price  of  the  plant  which  the  plain- 
tiff had  erected,  evidence  was  given 
for  the  plaintiff  that,  if  the  con- 
ditioas  existing  at  the  date  of  the  contract 
had  continued,  a  reasonable  time  would  have 
elapsed  for  the  production  of  sufficient  butter 
to  pay  for  the  plant,  but  it  also  appeared  that, 
after  the  erection  of  the  plant,  by  reason  of  a 
drought,  there  was  not  sufficient  feed  to 
enable  the  defendant's  cows  to  produce 
butter.  Held,  that  notwithstanding  the 
negativing  of  any  agreement  not  embodied 
jn  the  written  contract,  the  language  of  that 
contract  properly  construed  imported  a 
promise  by  the  defendant  that  she  would 
produce  sufficient  butter  to  pay  for  the  plant 
within  a  reasonable  time,  and  that  evidence 
as  to  the  conditions  existing  at  the  date  of  the 
contract  was  admissible  on  this  point.  But 
held,  also,  that  the  onus  was  upon  the  plain- 
tiff to  prove  what  were  the  conditions  exist- 
ing after  the  plant  was  erected,  and  to  show 
that  under  these  conditions  a  reasonable 
time  had  elapsed  for  the  production  of  suffi- 
cient butter  to  pay  for  the  .plant ;  and 
held,  on  the  evidence,  that  he  had  failed  to 
discharge  this  onus.  McDonald  v.  Hart, 
9  S.R.  (N.S.W.)  463;  26  W.N.  (N.S.W.) 
10.5  reversed  on  different  grounds.  Hart 
V.  Macdonald,  10  C.L.R.  417. 

XI-  SPECIFIC  PERFORMANCE. 

Time  limited  for  production  of  title — De- 
ficiency of  area  —  Annulment  —  Com- 
pensation.]— See  Vendor  and  Purchaser. 
Cox  V.  Hoban,  12  C.L.R.  256. 

Agreement  for  lease — Intention  of  parties — 
Conditional  lease  under  Crown  Lands  Acts — 
Breach  of  condition — Sublease  for  other  tban 
grazing  purposes  —  Crown  Lands  Act  1884 
(N.S.W.),  (48  Vict.  No.  18),  ss.  96,  98— Timber 
Licenses  Act  1902  (N.S.W.1,  (No.  22  of  1902), 


Regulations  February  1902.J  —  Sect.  96 
of  the  Crown  Lands  Act  1884  (N.S.W.) 
provides  inter  alia  that  every  lease  under 
the  Act  shall  be  liable  to  forfeiture  upon 
breach  of  any  condition  annexed  to  the 
lease.  Sect.  98,  sub-s.  (i.)  provides  that 
no  such  lease  other  than  a  special  lease 
shall  confer  any  right  to  sub-let  the  leased 
land  for  other  than  grazing  purposes,  or 
to  prevent  the  entry  and  removal  of  material 
by  authorised  persons  ;  and  sub-s.  (iii.) 
provides  that  no  lease  shall  prevent  anj' 
authorised  persons  from  cutting  or  re- 
moving timber  from  the  land  vinder  lease, 
conditional  leases  being  excepted  from  the 
sub -section  as  regards  taking  or  removing 
timber  or  other  material  for  building  pur- 
poses. Sect.  133  provides  that  any  person 
cutting  timber  other  than  firewood  not  for 
sale  from  any  Crown  lands  shall  be  liable 
to  a  penalty,  and  that  no  lessee  under  the 
Act  shall  obstruct  any  authorised  person 
from  entering  them.  Regulatioixs  made  under 
the  Timber  Licenses  Act  1902  (N.S.W.) 
provide  for  the  issue  of  licenses  or  permits 
to  cut  and  remove  timber  from  Crown  lands, 
subject  to  the  proviso  that  in  the  case  of 
land  under  conditional  lease  a  special  auth- 
ority from  the  Minister  or  Forest  Officer  is 
necessary.  The  respondent,  the  holder  of 
certain  conditionally  purchased  and  condi- 
tionally leased  lands,  entered  into  an  agree- 
ment to  lease  to  the  appellant  the  lands  so 
held,  with  the  right  to  cut  and  remove  timber, 
and  the  right  to  construct  a  tramway 
across  the  lands  for  the  removal  of  timber. 
In  a  suit  by  the  appellant  for  a  specific  per- 
formance of  this  agreement :  Held,  following 
Bank  of  Australasia  v.  Breilat,  6  Moo. 
P.C.C.  1.52,  that,  even  if  the  agreement  were 
unlawful  or  invalid,  or  incapable  of  enforce- 
ment as  to  the  conditional  lease,  the  appel- 
lant would  have  been  entitled  to  specific  per- 
formance as  to  the  conditional  purchases  ; 
but,  held  further,  that  the  agreement,  so  far 
as  it  related  to  the  conditionally  leased  land, 
did  not  necessarily  import  any  illegal  action, 
but  was  capable  of  being  construed  as  an 
agreement  by  tlie  respondent  to  give,  so  far 
as  he  lawfully  might,  consent  to  the  appel- 
lant's cutting  tinnber  and  laying  a  tramway 
across  that  land,  and  not  to  offer  any  objec- 
tion to  the  appellant's  obtaining  a  license 
or  permit  for  those  purposes,  and  to  do 
or  concur  in  any  acts  necessary  for  either 
purpose,  and,  in  the  absence  of  anj'  evidence 
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of  intention  to  break  the  law,  sliould  be 
lio  construed,  and  the  appellant,  there- 
fore, wan  entitled  to  have  it  specifically 
enforced.  The  agreement  to  allow  timber 
to  be  cut  and  tramways  to  be  constructed 
on  the  conditional  lease  wa.s  not  a  breach  of 
a  condition  annexed  to  the  lease  rendering 
the  lease  liable  to  forfeiture  under  s.  96  ; 
and,  though  by  virtue  of  s.  98  it  in  itself 
conferred  no  rights  upon  the  appellant  as 
against  the  Crown,  yet  it  was  not  an  idle 
stipulation,  inasmuch  as  without  it  the 
authority  of  the  Minister  to  cut  timber 
might  have  been  withheld,  and  the  appel- 
lant could  not  have  conveyed  over  the  land 
any  timber  other  than  that  cut  upon  the 
land.  Langley  v.  Foster  (1905)  5  S.R. 
(X.S.W.)  ()78,  reversed.  Langley  v.  Foster 
4  C.L.R.  167. 

Agreement  ordered  by  Arbitrator — Coven- 
ant not  to  alter  will.] — Sa-  Arbitration. 
Joplhui  v.  Jopling,  8  C.L.R.   33. 

Xn.  VALIDITY. 

(_n)   Agreement  to   Release   Liability   in 
Respect   of    Shares    of    a    Company. 

See  Company.  McLean  Bros.  <fc  Rigg  Ltd. 
V.  Grice,  4  C.L.R.  83.^. 

(6)  Rent  to  Eqi'al  a  Third  of  T>AXf)  Tax. 
Covenant  to  pay  as  rent  a  sum  equal  to 
one-third  of  land  tax  —  Validity  —  Altering 
incidence  of  taxation  —  Evidence  —  Admis- 
sibility —  Action  on  covenant  to  pay  rent 
— Plea  on  equitable  grounds  -Prior  agree- 
ment to  accept  less  rent  Facts  alleged 
in  plea  available  as  a  defence  at  law  — 
Plea  good  as  a  plea  of  payment  of  balance  of 
accounts  stated.) — See  Landlord  and  Ten- 
ant. Harris  v.  Sydney  Glass  d;  Tile  Co.,  2 
C.L.R.  227. 

XII r.  ACCOHl)  WD  SATISFACTIOX. 

Consideration— Accident  to  servant— Com- 
pensation —  Compromise.]  —  S,r  Workers' 
Compensation.  Great  Fingall  Consolidated 
V.  Sheehan,  3  C.L.R.  176. 

XIV.  LKASE. — sVr  Landlord  and  Tenant. 

XV.  ACTION  FOUNDED  ON. 
'ai   Principal  and  Agent. 
Agreement  to  procure  loan  on  mortgage- 


Evidence— Contract  concerning  interest  In 
land— Instruments  Act  1890  (Vict.)  (No. 
1103),  s.  208^Statute  of  Frauds  (29  Car.  II. 

0.  3),  S.  4.] — In  an  action  wliich  tlu'  jilaintiff 
alleced  an  oral  contract  by  which  the  defen- 
dants agreed  to  raise  for  the  plaintiff  the  sum 
of  £84,000  upon  the  security  of  the  plaintiff's 
station,  of  whicli  £72,000  or  thereabouts  was 
to  be  secured  upon  first  mortgage  of  the 
station  at  4  per  cent.,  and  £12,000  upon 
second  mortgage  of  the  station  at  5  per  cent., 
and  that  the  defendants  had  not  raised  that 
sum  or  any  part  thereof.  Held,  by  Isaacs 
and  Powers,  JJ.  (Griffith,  C.J. ,  dissenting) 
(I)  that  upon  the  evidence  reasonable  men 
might  have  come  to  the  conclusion  that  the 
defendants  for  valuable  consideration  had 
undertaken  to  find  some  person  or  persons 
able  and  willing  to  lend  the  plaintiff  £72,000 
at  4  per  cent,  on  first  mortgage,  and  £12,000 
at  o  per  cent,  on  second  mortgage,  of  the 
plaintiffs  station,  other  terms  being  reason- 
able ;  (2)  that  such  an  agreement  was  an 
enforceable  contract  ;  (3)  that  under  such 
a  contract  the  defendants  were  not  entitled 
to  lend  their  money  ;  and  (4)  that  such  a 
contract  was  not  a  contract  concerning  an 
interest  in  land,  and  was  therefore  not  with- 
in the  Statute  of  Frauds,  s.  4  {Instruments  Act 
1890  (Vict.),  s.  208).  Gray  v.  Dalgetydb  Co., 
Ltd.,  19  C.L.R.  356,  approved.  Gray  v. 
Dalgetyd:Co.  Ltd.,  21  C.L.R.  509.  Leave 
to  appeal  to  Privy  Council  granted. 

Order  to  supply  goods— Condition  for 
cancellation  —  Authority  of  agent.]  —  The 
plaintiff"  employed  an  agent  to  ot)tain  signed 
orders  on  a  printed  fonn  for  certain  machines. 
On  the  form  was  printed  in  special  black  type 
immediately  above  the  place  for  tiie  signature 
tlie  following  statement: — "No  conditions, 
representations  or  promises  are  authorised, 
and  sliall  not  be  binding,  except  such  as  are 
printed  or  written  hereon."  Another  pro- 
\  ision  was  that  the  order  was  not  to  be 
binding  on  the  plaintiff  imtil  ratified  by  him. 
The  defendant  signed  an  onler  and  at  the 
same  time  the  plaintiff's  agent  signed  and 
handed  to  the  defendant  a  document  stating 
that  the  defendant  might  cancel  the  order 
before  a  certain  date  if  he  did  not  have  a  fair 
averaee  croj)  to  his  satisfaction.  The  plain- 
tiff, without  knowing  r)f  the  arranuement  for 
cancellation,  ratified  the  order.  Tlio  Su- 
preme Court  of  Victoria  decided  that  the 
defendant  might  nevertheless  cancel  the  order 
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before  the  date  named.  The  amount  claimed 
was  £23  10s.  :  Held,  that  the  case  was  not 
one  for  special  leave.  House  v.  Whitelock, 
13  C.L.R.  334. 

Contract  of  agency— Agent  to  procure 
purchaser— Evidence  of  contract.]— Dolphiu 
V.  Harrison  San  Miguel,  Pty'.,  Ltd.,  13 
C.L.R.  271. 

Action  against  principal  on  contract  made 
with  agent — Authority  of  agent — Plea  of  non 
assumpsit — Fraud  of  agent — Knowledge  ol 
contractee — Evidence — Pleading.] — Sec  Pri:<- 
ciPAL  AND  Agent.  Lysaght  Bros.  <k  Co.  v. 
Falk,  2  C.L.R.  421. 

Contract  reserved  for  approval  of  principal 
— Secret  instructions  limiting  apparent  autho- 
rity— Effect  of  principal's  silence.] — See  Prin- 
cipal AND  Agent.  International  Paper  Co. 
V.  Spicer,  4  C.L.R.  739. 

(b)  Action  of  Deceit. 

Contract  of  sale  induced  by  false  represen- 
tation —  Fraudulent  intention  —  Misde- 
scription of  property  sold  —  Inspection  by 
purchaser  —  Measure  of  damages  —  Evidence 
— Contradicting  statements  of  adverse  wit- 
ness.]— In  an  action  to  recover  damages  for 
fraudulent  mLsrepresentation  inducing  a 
contract,  the  plaintiff  must  prove  that  the 
misrepresentation  wa^  fraudulent,  that  the 
contract  actually  entered  into  was  in  fact 
induced  by  the  misrepresentation,  and  that 
he  suffered  actual  loss  by  entering  into  the 
contract.  So,  where  the  owners  of  a  pastoral 
property,  in  offering  it  for  sale,  made  false 
statements  as  to  the  numbers  of  the  stock 
upon  it,  but  tlie  purchaser  refused  the  offer, 
and  aftei-wards,  having  been  informed  of  the 
inaccuracy  of  the  statements  made  in  the 
original  offer,  negotiated  for  a  sale  vipon 
a  totally  different  basis  as  regards  the  stock, 
inspected  the  property  and  stock,  and  as  a 
result  of  the  inspection,  decided  to  purchase, 
and  entered  into  a  contract  of  sale  upon  tlie 
new  basis,  he  could  not  afterwards  say  that 
he  relied  upon  the  misrepresentations  made 
by  the  vendors  in  the  first  instance.  The 
duty  of  a  vendor,  who  has  made  false  state- 
ments in  offering  his  property  for  sale,  to 
correct  them  and  bring  the  correction  to  the 
knowledge  of  the  purchaser  before  accep- 
tance, may  be  fulfilled  by  giving  notice  of 
the  actual  facts  to  an  agent  of  the  purchaser 


with  apparent  autliority  to  receive  such  in- 
formation on  his  behalf.  The  naeasure  of 
damages  in  such  an  action  Ls  net  the  same 
.  as  that  in  an  action  for  breach  of  warranty, 
but  is  the  difference  between  the  price 
actually  paid  and  the  fair  value  of  the  pro- 
perty at  the  time  of  the  purchase ;  and, 
therefore,  it  Ls  not  sufficient  for  the  plaintiff" 
merely  to  show  that  the  property  sold 
was  not  worth  as  much  as  it  would  have 
been  worth  if  tlie  representations  had  been 
true  ;  he  must  show  that  it  was  worth  less 
than  he  actuallj-  paid  for  it.  Broome  v. 
Speak  (1903)  1  Ch.  586 ;  and  Waddel  v. 
Blockey,  4  Q.B.D.  678,  considered  and  ap- 
plied. The  rule  that,  when  a  witness  refuses 
in  cross-examination  to  distinctly  admit  that 
he  has  previously  made  a  statement  incon- 
sistent witli  his  present  testimony  after  the 
circunx>3tances  of  tlie  supposed  statement 
have  been  properly  brought  to  his  notice, 
evidence  may  be  called  by  the  other  party  to 
contradict  him,  apphes  as  well  to  the  case 
of  a  witness  called  for  the  first  time  by  the 
plaintiffs  in  reply  as  to  one  called  at  an  earlier 
stage  of  the  case.  Jones  v.  Holmes  (1907)  7 
S.R.  (N.S.W.)  17,  reversed.  Holmes  v.  Jones, 
4  C.L.R.   1692. 

(c)  Sale  of  Goods. 
Vendor  created  agent  during  negotiations 
for  sale — Principal  undisclosed — Final  offer 
and  acceptance  after  creation  of  agency — 
Right  of  principal  to  sue  for  purchase  money.] 
— See  Principal  and  Agent.  Mooney  v. 
Williams,  3  C.L.R.  1. 

(d)  Sale  of  Land. 
Deposit  paid  to  agent  of  vendor — Re- 
scission of  contract— Recovery  of  deposit 
from  vendor— Stakeholder.]— .Sf  Vendor 
and  Purchaser.  Christis  v.  Eobinson,  4 
C.L.R.  1338. 

(e)  Sale  of  Mining  Property. 
Vendor  only  entitled  to  limited  interest — 
Rights  of  purchaser  against  subsequently 
acquired  interests  of  vendor — Equitable  es- 
toppel—Authority to  enter.]— .St«  Venihsr 
AND  Purchaser.  Gander  v.  Murray  ;  Zobel 
v,  Murray,  5  C.L.R.  .575. 

(/)  Sali:  of  Portion  of  a  Tenement. 
Easement  over  portion  retained  by  vendor 
— Implied  grant— Grant  of  rights,  easements 
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and  appurtenances  belonging  to  or  commonly 
used  In  connection  with  the  land  Alteration 
In  nature  of  tenement  sold  Extrinsic  evi- 
dence to  explain  grant  Declaration  of  in- 
tention by  vendor— Mistake  Rectification.  I— 
See  Vendor  and  Pukchaser.  Horsjall  \. 
Brayf,  7  C.L.R.  629. 

(y)  Promise  to  Make  Gift  by  WrLL. 

Evidence.] — In  an  action  brought  by  the 
plaintiff  against  the  executors  of  her  father's 
eatate,  alleging  a  contract  by  which  her 
father  had,  for  valuable  consideration,  pro- 
mised that  lie  -would  by  IvLs  last  will  leave  her 
a  share  in  his  estate  equal  to  the  shares  he 
left  to  certain  others  of  hia  children,  and 
claiming  damages  for  breach  of  such  contract, 
the  plaintiff  rehed  on  oral  conversations. 
The  .'Statute  of  Frauds  wa*  not  pleaded. 
Held,  that  the  question  for  decision  was 
whether  the  oral  conversations  amounted  to 
a  contract  for  valuable  consideration,  or  to 
a  mere  representation  of  intention  which  the 
plaintiff  was  content  to  accept.  The  judge 
of  the  Supreme  Court  having  found  on  the 
evidence  that  the  plaintiff  had  failed  to 
establish  her  ease.  Held,  that  there  was  no 
ground  for  disturbing  that  finding.  Wells  v. 
Matthews,  18  C.L.R.  440. 


CONVERSION. 

Action  for — Ownership  of  goods — Question 
of  fact— Conflict  of  evidence— Verdict  of  jury 
conclusive.] — See  E\tdence.  Hill  v.  Ziy- 
rnacl:3  C.L.R.  726. 

Assertion  of  claim  to  goods-  Possession — 
Procuring  breach  of  contract—  Evidence.] — 
A  company  offered  to  store  all  wheat  con- 
signed to  it  free  of  storage  charges  on  con- 
dition that  the  wheat  when  sold  should  beau- 
a  net  commission  of  2J  per  cent,  and  that  the 
company  should  have  eight  months  in  which 
to  sell  the  wheat  unless  the  consignor  in- 
structed the  company  to  sell  earlier,  and  the 
company  promised  to  make  liberal  advances 
on  all  consignments.  All  wheat  when  received 
by  the  company  from  the  consignors  was 
placed  in  one  large  stack  which  also  in- 
cluded wheat  belonging  to  the  company, 
and  when  a  sale  was  made  by  them  wheat 
vraa  taken  indiscriminately  from  the  stack. 
The  companj'  matle  advances  to  consignees 
upon  the  wheat  received,  borrowing  the 
money  from  the  defendant  Bank  and  giving 


the  Bank  as  secuiity  in  respect  of  eacli  ad- 
vance a  certificate  signed  by  their  storemao 
stating  that  the  company  held  a  certain 
nvmnber  of  bags  of  wheat  which  they  would 
deliver  to  the  Bank's  order  on  return  of  the 
certificates,  and  these  certificates  were  in- 
dorsed by  the  company  directing  deliver}"  to 
the  order  of  the  Bank.  The  pleuntiff  con- 
signed 7,000  bags  of  wheat  to  the  company 
and  received  an  advance  of  14s.  per  bag 
upon  it  and  it  was  dealt  with  b^-  the  company 
as  above  stated.  Before  the  plaintiff  re- 
ceived any  intimation  from  the  company 
that  any  of  his  wheat  had  been  sold,  he  sold 
6,000  bags  of  it  through  a  grain  broker,  in- 
formed the  Bank  of  the  sale,  and  that  he 
had  given  the  broker  an  order  for  the  wheat 
which  he  claimed  to  be  liis  property  abso- 
lutely, and  asked  the  Bank  to  indorse  that 
order  for  delivery  upon  the  broker  paying  all 
charges.  The  Bank  in  reply  stated  that  they 
held  warrants  from  the  company  for  wheat 
stored  at  various  pl«ices  which  they  had 
negotiated  without  knowledge  of  claims  by 
third  parties  and  that  they  could  not  recog- 
nise the  plaintiff's  claim.  The  plaintiff  also 
informed  the  company  of  the  sale  by  him 
and  asked  them  to  deliver  the  wheat  to  the 
broker,  but  the  company  replied  that  they 
could  do  nothing  pending  a  meeting  of  their 
shareholders.  The  company  was  shortly 
afterwards  ordered  to  be  compulsorily 
wound  up  upon  a  petition  which  was  pre- 
sented before  the  last  mentioned  communi- 
cations between  the  plaintiff  and  the  Bank 
and  the  company.  Subsequently  all  the 
wheat  remaining  in  the  store  was  sold  by  the 
liquidator  by  arrangement  with  the  various 
consignors.  The  plaintiff  sued  the  Bank 
on  one  count  for  conversion  of  his  wheat,  and 
on  another  count  for  knowingly  and  wrong- 
fully inducing  the  company  to  commit  a 
breach  of  their  contract  with  him.  He  was 
non-suited  and  a  motion  for  a  new  trial  was 
dismissed,  the  Full  Court  holding  that  there 
was  no  evidence  to  support  either  count. 
Held,  that  the  motion  was  properly  dis- 
missed. Short  v.  City  Bank,  12  S.R. 
(N.S.W.),  186.  affirmed.  Short  v.  City  Bank 
of  Sydvcy,  15  C.L.R.  148. 

Equitable  set  off  Unsettled  accounts  be- 
tween parties— Slay  of  execution  by  in- 
junction in  equity — Evidence  in  reduction 
of  damages— Money  expended  by  defendant 
in  paying  off  mortgage  on  subject-matter  of 
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aetion^ — Voluntary  payment  off  of  mortgage 
debt  —  Lien  —  Administration  —  Money  paid 
for  benefit  of  estate  before  appointment  of  ad- 
ministrator —  Ratification  —  Amendment  of 
statement  of  claim.] — Where  a  plaintiff  has 
recovered  damages  in  an  action  for  con- 
version, equity  will  not,  on  the  ground  of 
equitable  set  off,  restrain  the  plaintiff  from 
issuing  execution  to  recover  the  amount  of 
the  verdict  merely  because  there  are  un- 
settled accounts  pending  between  the  parties, 
although  the  subject  matter  of  the  accounts 
consists  of  dealings  and  transactions  affecting 
the  property  in  respect  of  which  the  action 
was  brought.  Rawson  v.  Sainuel  Cr.  &  Ph. 
161,  applied.  In  an  action  for  conversion 
the  defendant  is  entitled,  in  reduction  of 
damages,  to  have  taken  into  consideration 
monejs  voluntarily  expended  by  him  in  pay- 
ing off  a  mortgage  debt  secured  upon  the 
subject  matter  of  the  action  for  which  the 
plaintiff  would  otherwise  have  been  liable. 
Peruvian  Guano  Co.  v.  Dreyfus  Bros.  <k  Co., 
(1892)  A.C.  166  at  p.  170  (n)  applied.  Hill 
V.  Ziymack,  7  C.L.R.  382. 

Sale  of  stolen  goods— Recovery  of  value  of 
goods  from  purcha  er — Payment  by  cheque 
— Proceeds  of  cheque  afterwards  coming  to 
hands  of  owner  of  goods — Obligation  to  elect 
to  affirm  or  disaffirm  sale.] — If  a  man,  having 
received  a  smn  of  money  which  is  identified 
as  being  in  fact  the  proceeds  of  goods  of  his 
that  liave  been  sold  without  his  authority, 
afterwards  becomes  aware  of  the  fact,  he  is, 
as  between  himself  and  the  purchaser  of  such 
goods,  prima  facie  bound  to  elect  whether  he 
will  affirm  or  disaffirm  the  sale,  and  the 
obligation  to  elect  continues  until  the  hap- 
pening of  some  new  fact  which  would 
alter  his  position  to  his  prejudice  if 
he  were  still  called  upon  to  elect.  If 
a  man,  whose  servant  has  stolen  his 
goods  and  has  also  stolen  his  money, 
afterwards  receives  from  the  pohce  money 
found  upon  the  thief,  he  is  not  entitled,  with- 
out inquiry  as  to  the  source  of  the  money,  to 
appropriate  it  in  satisfaction  of  the  stolen 
money,  to  the  prejudice  of  the  purchaser  of 
the  stolen  goods,  so  as  to  exclude  the  obli- 
gation to  elect  above  stated.  S  -  held  by 
Griffith,  C.J.  and  Barton,  J.,  Isaacs,  J.  dis- 
senting. Creak  v.  James  Moore  db  Son 
Pty.,  Ltd.,  15  C.L.R.  426. 

^Taxation    —     Land  —   Conversion      into 

money.] — For     fiscal     purposes     the     Crown 


takes  land  asS  it  finds  it,  and  the  equitable 
doctrine  of  notional  conversion  is  not  appli- 
cable. In  re  de  Lancey's  Succession,  L.R. 
5  Ex.  102,  followed.  Archer  v.  Federal 
Commissioner  of  Lanxl  Tax,  13  C.L.R.  557. 


CONVICTION. 

Formal  defect— Fine  imposed  without  al- 
ternative of  imprisonment— Appeal— Statu- 
tory prohibition — Amendment.] — See  Immi- 
gration Restriction.  Ahxander  v.  Dono- 
hoe,  4  C.L.R.  781. 

Fraudulent  attempt  to  have  conviction  set 
aside — Misdemeanour  at  common  law.] — See 
Criminal  Law.  White  v.  The  King,  4. 
C.L.R.  152. 

Prosecution  against  firm- Use  of  firm 
name  in  proceedings.]— .See  Partnership. 
Bishop  V.  Chung  Brothers,  4  C.L.R.  1262. 


CORPORATION. 

Australian  Industries  Preservation  Act 
1906-1909  (No.  9  of  1906)  (No.  26  of  1909)  s. 
15b. — Questions  asked  by  Comptroller-Gen- 
eral of  Customs  —  Duty  to  answer.]  —  Held, 
by  Griffith,  C.J.,  and  Barton,  J.  (Isaacs,  J., 
dissenting)  that  s.  15b.  of  the  Australian 
Industries  Preservation  Act  1906-1909,  does 
not  authorise  the  Comptroller-General  of 
Customs  to  require  an  incorporated  company 
to  answer  questions.  Melbourne  Steamship 
Co.,  Ltd.,  V.  Moorehead,  15  C.L.R.  333. 

Construction  of  Statutes  —  Applicability  of 
penal    provisions.] — See    Gaming.     MiUuul 
Loan      Agency      Ltd.      v.      Attorney -General 
(N.S.W.)  9  C.L.R.  72. 

Creation  of  corporation  by  Commonwealth 

—  Control  of  corporations  by  Commonwealth 

—  Interference  with  internal  trade  and  com- 
merce of  States— Inquiry  by  Comptroller- 
General  of  Customs— Compulsory  answers.]— 
See  Constitutional  Law.  Huddart  Parker 
dh  Co.  v.  Moorehead ;  Appleton  v.  Moore- 
head, 8  C.L.R.  3.30. 

Defamation — Innuendo  of  conspiracy  by 
Corporations— Queensland  Criminal  Code  of 
1899.   s.  543.]— The  fact  that  a  Corporation 
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cannot  be  pi*osecuted  in  a  Criminal  Court  for 
conspiracy  does  not  prexent  it  from  main- 
taining or  joining  in  an  action  for  defamation 
imputing  tliat  offence.  Barnes  <k  Co.,  Ltd. 
x.Sharpe,  11  C.L.R.  462. 


Reduction  of  fees  on  brief— Costs — Taxa- 
tion.]— See  Practick.  Chanter  v.  Blackwood 
(No.  3),  1  C.L.R.  450. 


Municipal  Corporation — Power  to  contract 
— Expenditure.] — Sec  Local  Government. 
Attorney -General  (Victoria)  v.  Mayor,  dbc,  of 
Gtelong,    18  C.L.R.   553. 

See  also  Company. 


CORPSE. 

Right  to  possession  of — Monstrous  birth- 
Preservation  as  curiosity.] — See  Dead  Body. 
Doodeward  v.  Spencc.  G  C.L.R.  iOG. 


CORPUS. 

See  Tenant  for   Life  and  Remainder- 
man— TRrsTS  and  Trustees — Will. 


COSTS. 


See  Practice  and  General  Headings. 


COUNSEL. 

Costs  of  three.) — See  Practice.  Donohoe 
V.   Britz    1   C.L.R.  (502. 

Fees  of  two— Summons  to  increase  amount 
of  security  for  costs.]  —  See  Practice. 
McLaugldin  v.  Daily  Telegraph  Newspaper 
Co.  {No.  1);  McLaughlin  \.  Vale  of  Clivydd 
Coal  Mining  Co.  (No.  1).,  1  C.L.R.  143. 

Hearing  two,,  on  demurrer.] — See  Practice. 
Bondv.  Comnwinrruhh,  1  C.L.R.  1.3. 

Procedure  before  Tasmanian  Licensing 
Bench — Application  for  certificate  for  license.] 

— See  LicEN.siNC;.    Dtcgan  \.  Licensing  Bench 
of  Hobarf,  8  C.L.R.  72.-J. 

Taxation  Counsel's  fees  —  Case  trans- 
ferred to  another  State  for  argument  Counsel 
holding  other  briefs  at  same  sitting.— .Vec 
Practice.  Commissioner  of  Income  Tax  (Q.) 
V.  Bank  of  N.S.W.,  18  C.L.R.. 207 


COUNTY  COURT. 

See  Practice. 

COVENANT. 

By  lessor  to  keep  staircase  in  repair- 
Dangerous  condition  of  staircase  on  business 
premises — Liability  of  lessee.] — See  Nkc^li- 
gence.    Gorwan  \ .  ir,7/.s-,  4  C.L.R.  704. 

Deed  of  mutual  indemnity  and  release- 
Rescission  of  release  by  one  party — Covenants 
by  other  party  performed — Severance  of 
release.] — A  party  to  a  deed  of  mutual  in- 
demnity and  release  sought  rescission  of  a 
covenant  of  release  made  by  him,  without  re- 
pudiating the  whole  of  the  deed  ;  it  further 
appeared  that  he  liad  benefited  considerably 
by  the  performance  of  the  covenants  in  the 
deed  bj-  the  party  resisting  rescission,  whom 
he  could  not  restore  to  the  same  position  as 
before,  and  the  rescission  was  sought  for  the 
purpose  of  bringing  an  action  for  breach  of 
contract  in  which  the  plaintiff  could  recover 
at  most  only  nominal  damages.  Held,  that 
the  rescission  claimed  could  not  be  granted. 
A  release  contained  in  a  deed  cannot  be 
severed  from  the  rest  of  the  docimaent, 
Vrqnhart  v.  Macpherson,  3  App.  Cas.  831, 
applied.         Manuel  v.  Phillips,  5  C.L.R.  298. 

For  quiet  enjoyment,  implication  of— 
Occupation  license— Agreement  by  Crown 
not  to  disturb  licensee.] — See  Crown  Lands. 
O'Kecfe  v.  Williams,  5  C.L.R.  217, 

Mortgage — Right  of  mortgagee  to  sue  on 
covenant   after   foreclosure — Extinguishment 

of  mortgage  debt.] — .SVe  Mortgage.    Fink  v. 

Rohrrtson,  4  C.L.R.  804. 

Not  to  alter  will.] — See  Arbitr.ation. 
Jopling  \-.  Jopling,  8  C.L.R.  33. 

To  insure— Extension  under  Real  Property 
Act  1861  (Qd.)  to  buildings  erected  on  land  in 
excess  of  value  agreed  upon.]— 6'ee  Landlord 
AND  Tenant.    Reid  v.  Smith,  3  C.L.R.  656. 
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I.   APPEAL. 

Question  of  law  arising  on  the  trial— Wife 
compelled  to  give  evidence  against  her  hus- 
band—Crimes Act  1900  (N.S.W.)  (No.  40), 
SS.  407,  428.] — Where  a  wife  objected  to 
give  evidence  against  her  husband  in  a 
criminal  proceeding  in  which  he  was  cliarged 
with  wounding  her,  and  the  presiding  Jiidge 
erroneously  ruled  that  she  was  a  compellable 
witness  on  behalf  of  the  Crown  under  s.  40" 
of  the  Crimes  Act,  held,  that  a  question  of 
law  liad  arisen  on  the  trial  which  could  be 
reserved  on  behalf  of  the  accused  for  the 
consideration  of  the  Supreme  Court  under 
8.  428  of  that  Act.  Riddle  v.  The  King,  12 
C.L.R.  622. 

Appeal  from  justices— Order  for  rehearing 
— Abandonment  of  appeal — Proof  of  charge  de 
novo — Absence  of  accused.] — See  Practice. 
Mann  v.  Doo  Wee,  o  C.L.R.  592. 

Appeal  to  High  Court  in  criminal  matter.] 

— See  Practice. 

Criminal  appeal — Sentence — Adequacy — 
Criminal  Appeal  Act  1912  (N.S.W.)  (No.  16), 
SS.  6,  21.] — A  Court  of  Criminal  Appeal 
should  not  interfere  with  a  sentence  merely 
because  members  of  the  Court  might  have 
inflicted  a  different  sentence  more  or  less 
severe,  nor  unless  the  Court  sees  that  the 
sentence    is    manifestly    excessive    or    mani- 


festly inadequate.     Skinner  v.  The  King,  16 
C.L.R.  336. 

Shorthand  note — Absence  of — Criminal 
Appeal  Act  1912  (N.S.W.)  (No.  16),  s.  21.]— 
The  absence  of  a  shortliand  note  of  the  pro- 
ceedings at  the  trial  of  any  person  on  in- 
dictment, as  provided  for  by  s.  21  of  the 
Criminal  Appeal  Act  1912  (N.S.W.),  does 
not  of  itself  amount  to  a  ground  entitling 
an  accused  person  to  have  his  conviction  set 
aside.     Skinner  v.   The  King,  16  C.L.R.  336. 

II.  ARREST. 

Power  of  constable  to  arrest  without  war- 
rant.]— <SVe  Arrest.  Nolan  v.  Clifford,  1 
C.L.R.  429. 

By  constable  without  warrant  on  suspicion 
of   crime   committed   in   foreign   country.] — 

See  Arrest — False  Imprisonment.     Brown 
V.  Lizara,  2  C.L.R.  837. 

III.  AUTREFOIS  ACQUIT. 
Prohibited    immigrant.]    —   See   Immigra- 
tion  Restriction.       Chia    Gee   v.    Martin  ; 
Choiv  Quin  V.  Martin,  3  C.L.R.  649. 

IV.  AUTREFOIS  CONVICT. 
Test  to  be  applied  where  such  a  plea  is 
raised — Being  found  in  gaming  house  without 
lawful  excuse— Assisting  in  conducting  busi- 
ness of  such  house— Games,  Wagers,  and 
Betting  Houses  Act  1902  (N.S.W.),  (No.  18  of 
1902),  s.  19  (1),  (2).]— The  applicants  were 
convicted  under  s.  19.  sub-s.  (2)  of  the  Games, 
Wagers  and  Betting  Houses  Act  1902  (N.S.W\> 
of  having  been  found  in  a  common  gaming 
house  without  lawful  excuse.  They  were 
then  charged  at  the  same  Coiu-t  under  sub-s. 
(1)  of  the  same  section,  with  having  assisted 
the  keeper  of  the  house  in  the  betting 
business  that  was  there  carried  on.  They 
pleaded  autrefois  convict,  but  the  magistrate, 
after  hearing  the  evidence,  which  was  prac- 
tically a  repetition  of  that  given  in  the  previ- 
ous case,  again  convicted  and  fined  them. 
The  Supreme  Court  having  decided,  on  a 
motion  by  the  applicants  for  a  prohibition 
that  the  magistrate  was  riglit,  and  that  th& 
plea  of  autrefois  convict  was  not  made  out, 
the  High  Court,  seeing  no  reason  to  doubt 
the  correctness  of  that  decision,  refused  to 
grant  special  leave  to  appeal.  The  test  ta 
be  applied  where  the  plea  of  autrefois  convict 
is  raised  is  to  consider  whether  the  evidence 
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that  was  necessary  to  support  the  second 
charge  would  have  been  sufficient  to  pro- 
cure a  legal  conviction  on  the  first  charge. 
R.  V.  Biiighar7i,  2  N.S.W.L.R.  (L.)  90, 
approved.  Special  leave  to  appeal  to  the 
High  Coiu-t  from  Spencer  v.  Sherwood,  (lt)05) 
5  S.R.  (N.S.W.)  150,  refused.  Ex  parte  Spencer, 
2  C.L.R.  2r)0. 

V.   FRAIUULEXT  ATTEMPT  TO  HAVE 
CONVICTION  SET  ASIDE. 

Attempt  to  pervert  course  of  justice — Mis- 
demeanour at  common  law  —  Uttering  forged 
documents  Sending  false  petition  to  Governor 
— Attempt  to  procure  inquiry  under  Crimes 
Act  1900  (N.S.W.),  (No.  40  of  1900),  s.  475  - 
Several  counts — Information  bad  in  part.] — 
A  solicitor,  who  liad  heen  struck  ofi  tlie  rolls 
after  conviction  and  sentence  for  stealing, 
was  charged,  after  his  release  from  imprison- 
ment at  tlie  expiration  of  his  sentence,  upon 
an  indictment  containing  three  counts, 
which  alleged  (1)  that  he  afterwards  un- 
lawfully' attempted,  by  the  vise  of  false  de- 
clarations known  by  him  to  be  false,  to 
make  it  appear  to  the  Chief  Justice  of  the 
State  that  he  was  innocent,  and  had  been 
wrongfully  convicted  and  removed  from  the 
rolls,  with  intent  to  pervert  the  course  of 
law  and  justice  ;  (2)  that  he  endeavoured 
by  a  false  petition  to  tlie  Governor  to  have 
his  conviction  set  aside  or  reversed  ;  and 
(3)  tliat  by  means  of  the  false  declarations 
mentioned  in  the  first  count,  which  were 
alleged  to  be  forged,  he  endeavoured  to  de- 
ceive the  Chief  Justice  in  the  manner  stated 
in  the  first  count  and  with  the  like  intent. 
The  prisoner  was  convicted  on  all  counts 
and  sentenced  to  a  term  of  imprisonment 
upon  each,  tlie  j\iry  having  found  specially 
that  the  declarations  mentioned  in  the  first 
and  third  counts  were  forged  by  the  prisoner. 
Held,  on  demurrer,  that  -the  first  count 
sufficiently  disclosed  an  attempt  to  pervert 
the  course  of  justice  by  sending  to  the  Chief 
Justice  a  false  petition  on  which  he  might 
have  ordered  a  judicial  inquiry  into  the  ques- 
tion of  the  prisoner's  guilt,  under  s.  475  of 
the  Crimes  Act  1900  ;  That  the  second 
count  wa.s  bad  as  it  disclosed  no  offence  ; 
and  that  tlie  third  count  was  good,  not  only 
as  disclosing  an  attempt  to  pervert  the 
course  of  justice  in  the  same  manner  as 
charged  in  the  first  count,  but  also  as  dis- 
cloaing  the  utteritig  of  a  forgery.  Semhle, 
that  even  if  the  first  count  did  not  sufficientlv 


tlisdose  an  attempt  to  pervert  the  course 
of  justice,  the  High  Court,  in  view  of  the 
special  finding  of  the  jury,  would  not  have 
allowed  an  appeal  from  the  conviction  on 
that  count.  The  convictions  on  the  first 
and  third  counts  were  therefore  affirmed, 
8«id  that  on  the  second  count  quashed. 
Rex  V.  White.  (1906)  6  S.R.  (N.S.W.)  398, 
varied,  and  affirmed  as  varied.  White  v. 
The  King,  4  C.L.R.   ir,2. 

VI.  FUGITIVE  OFFENDERS. 
Power  of  Commonwealth  Parliament  to 
deal  with  fugitive  offenders-  Fugitive  Offen- 
ders Act  1881  (44  &  45  Vict.  c.  69),  ss.  3,  5,  6— 
Application  of  Act  to  States  of  Commonwealth 
— Offence  committed  partly  outside  Colony — 
Jurisdiction  of  Parliament  of  Colony— State- 
ment of  offence  in  indorsed  warrant — Evi- 
dence.]— See  Fugitive  Offenders.  McKelvey 
V.  Meagher,  4  C.L.R.  26."). 

VII.  MENS  REA. 

Criminal  Code  1902  ( W.A.)  (1  &  2  Edw.  VH.. 
No.  14),  s.  369— Stealing— Evidence  of  fraudu- 
lent intent.] — Fraudulent  intent  is  an  essen 
tial  clement  o4  the  offence  of  stealing  under 
the  Criminal  Code  1902  (W.A.),  s.  369.  The 
King  v.   Finlayson,   14  C.L.R.   675. 

Abortion,  supplying  drugs  to  procure — 
Intention  of  person  supplied  to  procure  her 

miscarriage.] — .See  Practice.  /.'.  v.  AViV, 
8  C.L.H.  ()71. 

Necessity  for— Obtaining  maternity  allow- 
ance not  payable — Presenting  false  docu- 
ments— Maternity  Allowance  Act  1912  (No.  8 
of  1912),  S.  10.] — Mens  nu  is  an  essential 
ingredient  of  an  offence  created  by  s.  10  of 
the  Maternity  Allowance  Act  1912.  Special 
leave  to  appeal  from  the  Supreme  Court  of 
Victoria:  7?.  v.  Eraon,  (1914)  V.L.R.  144; 
3.T  A.L.T.  117,  refused.  The  King  v.  Eraon, 
17  C.L.R.  r)(j6. 

VIII.  LARCENY. 

Opium  Possession  prohibited  —  Police 
Offences  (Amendment)  Act  1908  (N.S.W.) 
(No.  12  of  1908),  ss.  19,  20.]  Sect.  19  (a)  of 
the  Police  Offcncra  (Amendment)  Act  1908 
provides  that  :  "  No  person  shall  (a)  unless 
the  holder  of  a  certificate  to  deal  in  poisons, 
issued  under  the  provisions  of  the  Poiaona 
Act  1902,  or  any  Act  amending  the  same, 
sell      or    have    in    his    possession,    opium.' 
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Sect.  20  provides  that  :  "  (1)  ...  If  opium 
is  found  ...  in  the  possession  of  any  person, 
the  constable  may  demand  tlie  production 
of  the  said  certificate  .  .  .  from  the  person 
in  whose  possession  the  opium  is  found, 
and  if  such  certificate  is  not  produced,  may 
forthwith  seize  the  opium,  and  arrest  any 
person  present  who  lie  has  reasonable  ground 
to  suspect  is  contravening  the  provisions 
of  the  last  preceding  section  and  take  him 
before  a  stipendiary  or  police  magistrate, 
or  any  two  justices  of  the  peace,  and  there 
charge  him  with  such  offence.  (2)  The 
opium  so  seized  shall  be  forfeited  and  dis- 
posed of  as  the  adjudicating  magistrate  or 
justices  may  direct."  Held,  that,  notwith- 
standing those  sections,  a  person  who  is 
not  the  holder  of  such  a  certificate  may 
have  a  right  of  property  in  opium,  so  that 
if  he  has  opium  in  his  possession  it  may  be 
the  subject  of  larceny.  Special  leave  to 
appeal  from  the  decision  of  the  Supreme 
Court  of  New  South  Wales  :  Rex  v.  Water- 
house,  11  S.R.  (N.S.W.)  217,  refused.  Water- 
house  V.  The  King,  13  C.L.R.  228. 

Larceny  by  bailee— Bailment— Receipt  of 
money  as  agent  —  Failure  to  account  for 
balance  —  Fraudulent  appropriation  by  agent 
—  Crimes  Act  1900  (N.S.W.),  (No.  40 
of  1900),  s.  125,] — An  agent  having  general 
authority  vmder  power  of  attorney  to  act 
for  his  principal,  and,  amongst  other 
things,  to  collect  rents  from  time  to 
time,  as  they  became  due,  with  instructions 
to  make  certain  payments  on  behalf  of  his 
principal,  out  of  tlie  moneys  received,  and 
account  for  the  balance  every  tliree  months, 
continued  for  a  period  of  several  years  to 
receive  the  rents  and  to  make  payments  from 
time  to  time  on  his  principal's  behalf,  but 
neglected  altogether  to  comply  with  the 
instructions  as  to  accounting,  and  fraudu- 
lently appropriated  to  his  own  use  the 
balances  which  should  have  been  paid  over 
to  his  principal.  Held,  that  he  was  not  liable 
under  s.  125  of  the  Crimes  Act  1900,  to  be 
convicted  of  larceny  as  a  bailee  of  the  sum 
of  money  representing  the  balance  due  from 
him  to  his  principal.  R.  v.  Brodie,  15 
N.S.W.L.R.  436  ;  R.  v.  Arnora,  18  N.S.W. 
L.R.  114;  and  R.  v.  Pritchard,  (1901) 
1  S.R.  (N.S.W.)  364,  distinguished.  R.  v. 
Slattery,  (1905)  5  S.R.  (N.S.W.)  294;  22 
N.S.W. W.N.  92,  reversed.  Slattery  v.  The 
King,  2  C.L.R.  546. 


IX.  MURDER. 

Evidence  of  corpus  delicti — Proof  of  death 
— Production  of  dead  body — Admission — 
Evidence  to  connect  prisoner  with  the  death 
— Disposal  of  body  by  prisoner — ^Presumption 
of  guilt — Evidence  of  accomplice — Corrobora- 
tion— Omission  of  Judge  to  caution  jury — 
Effect  of  on  conviction — Statement  by  prisoner 
not  on  oath — Effect  to  be  given  to  by  jury — 
Misdirection  —  Case  reserved  —  New  trial 
ordered  in  capital  case — Crimes  Act  (Vict.) 
(No.  1079).  ss.  481,  482,  485— Evidence  Act 
1890  (Vict.)  (No.  1088),  s.  52— Crimes  Act  1891 
(Vict.)  (No.  1231),  S.  38.]— The  appellant, 
a  medical  practitioner,  was  convicted  of 
the  murder  of  M.D.,  an  unmarried  woman. 
Tlie  case  presented  by  the  Crown  was  that 
M.D.,  being  pregnant,  in  pmsuance  of  an 
arrangement  previou.sly  made  between  the 
appellant,  M.D.,  and  a  man  named  Poke, 
who  was  responsible  for  her  condition,  and 
who  then  represented  himself  to  be  her 
husband,  entered  a  private  hospital  kept 
by  the  appellant,  and  which  was  used  only 
by  women,  on  9tli  or  10th  August,  for  the 
purpose  of  having  an  operation  performed 
by  tlie  appellant  with  a  view  to  procuring 
abortion:  that  an  operation  was  performed 
by  the  appellant,  and  a  miscarriage  pro- 
cured, that  on  21st  or  22nd  August,  M.D. 
1  died  from  the  results  of  the  miscarriage, 
j  and  that  the  appellant  secretly  disposed 
'  of  her  body,  of  which  no  trace  was  after- 
wards discovered.  The  evidence  in  nearly 
i  all  branches  of  the  case  was  circumstantial. 
j  Poke  was  called  as  a  witness  for  the 
j  Crown,  and  gave  evidence  of  conversations 
he  alleged  had  taken  place  between  himself 
and  the  appellant.  He  said  that  before 
M.D.  died  he  had  admitted  to  the  appellant 
that  he  was  not  her  husband,  and  that  the 
appellant  said — "  If  you  are  not  married 
you  had  better  leave  it  to  me.  Do  not 
come  to  this  house  again,  it  might  draw 
suspicion;^  that  on  22nd  August  the  ap- 
pellant told  him  M.D.  was  dead;  that  they 
discussed  the  disposal  of  the  body,  that 
the  appellant  said  he  would  dispose  of  her 
clothes  by  burning  them  at  his  farm  in  the 
country;  and  that  on  29th  August  the 
appellant  told  him  the  body  was  buried 
and  the  clothes  were  burnt.  Some  jewellery 
belonging  to  M.D.  was  found  in  the  appel- 
lant's   possession,    and    evidence   was    given 
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tliat.  on  27th  Au^ist,  the  appellant  had 
taken  a  ha^  to  his  farm  in  the  country, 
and  had  afterwards  lit  a  tire  in  tlie  scrub. 
In  the  ashes  of  the  fire  certain  articles 
were  discovered,  which  it  was  suggested 
by  the  Crown  had  formed  part  of  tlie  wear-  ' 
ing  apparel,  or  liad  belonged  to  M.D. 
Various  other  circumstances  wen-  relied  [ 
upon  by  the  Crown  in  support  of  their 
ease.  Tlie  trial  took  place  before  Madden, 
C..J..  who,  in  his  direction  to  the  jury, 
did  not  give  them  tiie  usual  caution  against 
convicting  upon  the  evidence  of  the  ac- 
complice. Poke,  if  uncorroborated.  'J'iie 
appellant  made  a  statement  to  the  jury, 
not  on  oath,  in  pursuance  of  s.  r)2  of  the 
Ecideiice  Act  1800.  and  tlie  Judge  directed 
the  jury  that  if  this  statement  was  incon- 
sistent with  the  sworn  evidence  they  shouKl 
disregard  it.  During  the  trial  evidence 
tendered  by  tlie  Crown  was  admitted,  after 
objection,  with  the  object  of  proving  that 
the  appellant  regularly  carried  on  the 
practice  of  abortion  in  his  hospital.  Tliis 
evidence  was  on  tlie  following  day  formally 
withdrawn  by  the  Judge  from  the  jury. 
Held,  tliat  upon  a  trial  for  murder,  the 
fact  of  deatli.  and  tlie  fact  that  the  prisoner 
caused  the  deatli,  may  be  proved  by  cir- 
cumstantial evidence.  Where  the  evidence 
is  circumstantial,  it  is  the  usual  practice  to 
direct  the  jury  that  it  is  their  duty  to 
acquit  the  prisoner  if  there  is  any  reason- 
able hypothesis  inconsistent  with  his  in- 
nocence. In  this  case  there  was  evidence 
of  the  fact  of  death.  Held,  also,  by  Barton. 
J.,  and  O'Connor. .].,  that  upon  the  whole  of 
the  evidence,  it  was  o|)en  to  the  jury  to 
find  that  tiie  appellant  caused  the  death. 
Held,  by  Griffith,  C.J.,  tliat  there  was  a 
reasonable  hypothesis  consistent  with  the 
appellant's  innocence.  Held,  by  Barton,  J., 
and  O'Connor,  J.,  firiffith,  C.J..  dissenting, 
that  tliere  was  evidence  in  corroboration  of 
Poke's  testimony  as  to  liis  alleged  conversa- 
tion with  tlie  appellant.  I'rr  Griffith,  C.J.: 
It  is  now  settled  law  in  Kngland  that  if  tiie 
Judge  omits  Ut  give  tlie  jury  the  usual  warn- 
ing as  to  convicting  upon  tlie  evidence  of  an 
accomplice,  and  such  evidence  is  not  in  fact 
corroborated,  the  conviction  will  be  quashed. 
As  to  whether  this  is  a  new  rule  established 
under  tlie  Criminal  Appeal  Act  1907  (7  Edw. 
VTI.  c.  22 ) ,  or  a  modern  statement  of  the 
commou     law     introduced     into     Australia, 


quaere.  Per  Barton.  J.  (1  )  :  Where  the  evi- 
dence of  the  accomplice  is  not  substantially 
corroborated,  the  duty  of  the  Judge  to  warn 
the  jury  against  acting  upon  it  has  not  yet 
become  a  positive  rule  of  law,  altliougli  it  is  a 
niattqpr  of  settled  practice.  (2)  :  In  England. 
if  there  is  an  absence  of  substantial  corro- 
boration, and  the  Judge  has  failed  to  warn 
the  jury  according  to  the  usual  practice, 
the  Court  will  treat  the  conviction  as  a 
'■  miscarriage  of  justice  "  within  the  mean- 
ing of  the  Crinvinal  Appeal  Act.  s.  41  (1) 
and  set  it  aside:  quaere,  whether  in  such  a 
case  in  Victoria  there  should  be  an  entry 
on  the  record  that  '*  the  party  ought  not 
to  have  been  convicted, "  under  s.  482  of 
the  Crimen  Act  18!>0.  ['.)):  The  corrobo- 
ration will  be  deemed  sufficient  if  it  is 
substantial,  and  is  tijion  a  material  part 
of  the  case,  and  it  need  not  amount  to  inde- 
pendent evidence  implicating  the  prisoner. 
I'er  O'Connor.  J. — The  omission  to  give  the 
warning,  where  the  evidence  of  the  accom- 
])liee  is  not  in  fact  corroborated,  is  not  aa 
error  in  law  entitling  the  prisoner  to  have 
the  conviction  (luashed,  under  the  Crimea  Act 
1890.  Held,  also,  that  the  direction  given 
to  the  jury  with  regard  to  the  prisoner's 
statement  was  erroneous  and  invalidated 
the  conviction.  When  a  prisoner  makes  a 
statement  of  facts  under  s.  .)2  of  the  Evi- 
dence Act  1890  the  jury  should  be  directed 
to  take  the  statement  as  prima  facie  a  pos- 
sible version  of  the  facts,  and  to  consider 
it  with  the  sworn  evidence,  giving  it  such 
weight  as  it  appears  to  be  entitled  to  in 
com])arisoii  with  the  facts  established  by 
evidence.  Held,  by  Barton.  J.,  and  O'Con- 
nor. .]..  Criffith.  C.J..  dissenting,  that  a 
new  trial  should  be  granted.  Per  Griffith, 
C.J. — Assuming  that  the  Court  has  power 
to  grant  a  new  trial  in  cajjital  cases,  under 
the  Victorian  Criines  Act  1890,  s.  482,  this 
jjowei-  should  be  used  with  great  caution 
and  should  not  be  exercised  as  of  course 
in  every  ycase  where  a  conviction  is  set 
aside  on  the  ground  of  an  irregularity  at 
the  trial.  If  there  was  evidence  to  go  to 
the  jury,  and  the  error  was  of  such  a 
nature  that  if  it  had  not  been  made,  the 
verdict  would  probably  have  been  the  same, 
a  new  trial  may  be  granted.  If  on  the 
whole  case  it  is  reasonably  j)robai)le  that, 
but  for  the  error  complained  of,  the  verdict 
would  or  might  have  been  different,  a  new 
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trial  sliould  not  be  gi-anted.  In  the  present 
case,  the  failure  of  the  Judge  at  the  trial 
to  give  the  jury  the  usual  warning  as  to 
convicting  upon  the  -  uncorroborated  evi- 
dence of  an  accomplice,  and  the  mere  formal 
■withdrawal  of  evidence  admitted  after  ob- 
jection, and  afterwards  held  to  -  !)«  inad- 
missible, were  matters  to  be  considered  in 
the  exercise  of  the  Court's  discretion  to 
grant  a  new  trial.  Per  O'Connor  J. — When 
the  facts  proved  at  the  trial  would  have 
been  sufficient  to  support  the  conviction, 
if  the  jury  had  been  properly  directed,  a  , 
new  trial  may  in  general  be  granted.  R.  v. 
Peacock.  3.3  A.L.T..  120,  reversed,  and  a  new 
trial  order.  Peacock  v.  The  King,  13 
C.L.R.  619. 

Trial  for  murder— Verdict  of  manslaughter  , 
—Direction— Crimes  Act  1900  (N.S.W.),  (No.  ' 
40  of  1900),  S.  23.] — On  a  trial  for  murder 
the  jury  are  entitled  under  s.  23  (2)  of  the 
Crimes  Act  1900  to  bring  in  a  verdict  of 
manslaughter,  even  though  on  the  evidence 
the  case  is  one  of  murder  or  nothing,  and, 
therefore,  where  in  answer  to  a  cjuestion  by 
the  jury  whether  they  were  at  hberty  to 
find  any  other  verdict  than  guilty  or  not 
guilty,  the  Judge  told  them  that  they  were 
not.  Held,  that  there  was  a  misdirection. 
Brown  v.  The  King,  17  C.L.R.  570. 

X.  RECEIVING. 
Receiving  stolen  property — Goods  the  pro- 
perty of  person  unknown— Evidence— Recent 
possession— False  statement  by  person  in 
possession.] — The  prisoner  was  found  by  the 
police  in  possession  of  certain  sheep,  and,  on 
being  questioned,  gave  an  untrue  account 
of  the  way  in  which  they  came  into  her  posses- 
sion. She  was  charged  w  ith  stealing  and  with 
receiving  slieep  the  property  of  some  person 
or  persons  unknown.  Except  her  own  state- 
ment there  was  no  evidence  as  to  the  owner- 
ship of  the  sheep,  or  as  to  their  having  been 
stolen.  She  was  convicted  of  receiving. 
Held,  that  there  was  not  sufficient  evidence 
to  support  the  conviction.  On  an  indictment 
for  larceny  or  receiving  no  presumption 
adverse  to  the  accused  may  be  drawn  from 
the  fact  that  the  goods  alleged  to  have  been 
stolen  or  feloniously  received  were  found  in 
his  possession  unless  there  is  evidence  of 
ownership  in  some  person  other  than  the 
accused,  and  also  evidence  from  which  the 
jm-y  may  reasonably  infer  that  the  goods 
were  taken  by   some   person    invito   domino. 


Rex  V.  Trainer,  (1906)  6  S.R.  (N.S.W.)  407, 
reversed.      Trainer  v.  The  King,  4  C.L.R.  126. 

XI.   PRACTICE. 

(a)  Evidence. 
Comment  upon  prisoner  refraining  from 
giving  evidence  on  oath — Crimes  Act  1900 
(N.S.W.),  (No.  40  of  1900),  s.  407  (2).]— 
Sect.  407  of  the  Crimes  Act  1900  (X.S.W.) 
pro\'ides,  inter  alia,  that  every  accused  per- 
son in  a  criminal  proceeding  shall  be  com- 
petent, but  not  compellable,  to  give  evidence, 
but  that  it  shall  not  be  la\vful  to  comment 
at  the  trial  of  any  person  upon  the  fact 
that  he  has  refrained  from  giving  e\-idence 
on  oath  on  his  own  behalf.  Held,  that  the 
question  whether  a  Crown  Prosecutor,  by 
referring  to  the  fact  that  the  accused  had 
made  a  statement  merely,  not  upon  oath, 
did  in  fact  under  the  particular  circum- 
stances of  the  case  invite  the  jiury's  atten- 
tion to  the  accused  person's  ability  to  give 
evidence  on  oath,  was  a  question  of  fact, 
on  which  different  minds  might  come  to 
different  conclusions,  and,  therefore,  when 
the  Supreme  Covrrt,  on  a  specal  case  stated 
for  their  opinion,  lield  that  under  the  cir- 
cumstances there  had.  not  been  a  comment 
within  the  meaning  of  the  section,  special 
leave  to  appeal  from  their  decision  should  be 
refused.  But  held,  that,  though  a  mere 
statement  of  the  fact  that  what  the  accused 
person  had  said  in  his  own  defence  was  not 
on  oath  did  not  in  itself  amount  to  a  com- 
ment, yet  if  it  were  accompanied  by  any 
circumstance  calculated  to  inform  or  remind 
the  jury  of  the  fact  that  the  accused  person 
had  the  right  to  give  evidence  on  oath, 
and  yet  failed  to  do  so,  it  would  be  a  con- 
travention of  the  section.  Rex  v.  Macfarlane, 
(1907)  7  S.R.  (X.S.W.)  149,  so  far  as  it  pur- 
ported to  lay  down  a  contrary  principle, 
dissented  from.  Circumstances  under  which 
such  a  statement  of  fact  would  amount  to  a 
comment,  considered.  Bataillard  v.  The 
King,  4  C.L.R.  1282. 

Crimes  Act  1900  (N.S.W.),  (No.  40),  s.  407- 
Husband  charged  with  wounding  his  wife — 
Objection  by  wife  to  give  evidence  implicating 
her  husband— Whether  wife  compellable  wit- 
ness.]—Sect.  407  of  the  Critnes  Act  1900 
provides  that  the  husband  or  wife  of  every 
accused  person  in  a  criminal  proceeding 
shall  be  competent  but  not  compellable  to 
give  evidence  in  such  proceeding  in  every 
Coiu-t.    Held,  that  assuming  that  at  common 
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law,  where  a  husband  was  charged  with  com- 
mitting a  personal  injury  upon  his  wife,  she 
would  be  a  compellable  witness  against  him, 
effect  must  be  given  to  the  clear  and  un- 
ambiguous terms  of  s.  407,  and  that  a  wife 
is  not  a  compellable  witness  against  her 
husband  in  a  criminal  proceeding.  But, 
aemble,  in  sucli  a  case  the  wife  was  not  a 
compellable  witness  at  common  law.  R.  v. 
Stocks,  5  S.R.  (N.S.W.)  628,  overruled  on 
this  point.  Riddle  v.  The  King,  12  C.L.R. 
622. 

Crimes  Act  1900  (N.S.W. ),  (No.  40  of  1900). 
s.  410— Statement  by  prisoner  Statement  to 
constable  after  arrest  Confession — Admis- 
sion -Exculpatory  statement — Evidence  of 
Inducement  —  Voluntary  statement.]  —  The 
Crimes  Act  1900,  No.  40,  s.  410,  provides 
that  no  confession,  admission,  or  statement 
shall  be  admissible  against  an  accused  person 
if  it  has  been  induced  by  any  untrue  repre- 
sentation, threat,  or  promise.  The  respondent 
was  charged  with  wounding  F.  with  intent 
to  murder  him.  At  the  trial  a  written  state- 
ment, signed  by  the  prisoner,  was  tendered 
in  evidence  by  the  Crown.  In  this  statement 
the  prisoner  admitted  that  he  was  about 
200  yards  away  from  F.  when  he  was  wounded, 
but  alleged  that  the  offence  was  committed 
by  another  man.  Evidence  was  given  by  the 
Crown  that  this  statement  was  made  by  the 
prisoner  to  a  constable  after  his  arrest,  and 
that  before  the  statement  was  made  the 
constable  read  .something  to  the  prisoner, 
but  it  was  not  proved  wliat  was  read  to  the 
prisoner  by  the  constable.  Objection  w£is 
taken  to  the  admissibility  of  the  statement 
upon  the  ground  that  it  was  not  proved  to 
have  been  voluntarily  made.  This  objection 
was  overruled  and  the  statement  w«is  eid- 
mitted.  The  Supreme  Court,  by  majority, 
quashed  the  conviction  upon  the  ground 
that  the  statement  was  not  admi.ssible. 
Held,  per  tot.  cur.,  that  the  common  law  rule 
as  to  the  admissibility  of  confessions  is  still 
in  force  in  New  South  Wales.  Held,  by 
Griffith,  C.J.,  Barton  and  O'Connor,  JJ., 
that  the  statement  was  a  "statement," 
within  s.  410,  V)ut  that  under  that  section  it 
was  not  incumbent  upon  the  Crown  to  prove 
by  positive  affirmative  evidence  that  the 
statement  was  voluntarily  ma<le,  and  that 
as  there  was  nothing  to  suggest  that  it  was 
induced  by  any  untrue  repcresrsntation, 
threat,  or  promise,  it  was  admissible  against 
the  prisoner.     Held,  also,  that  assuming  that 


the  statement  were  regarded  as  a  confession 
it  was  rightly  made.  Held,  per  Isaacs,  J., 
that  the  statement  being  purely  exculpatory, 
w£i8  not  a  "  statement  "  within  s.  410,  but 
that,  assuming  it  were  regarded  as  a  con- 
fession, it  would  not  have  been  admissible, 
as  in  tlie  absence  of  evidence  of  what  was 
read  to  tlie  prisoner  by  the  constable,  it  hswi 
not  been  proved  affirmatively  that  it  was 
voluntary.  R.  v.  Thompson,  (1893)  2  Q.B. 
12  ;  17  Cox  Cr.  Ca.  641,  considered.  Rex  v. 
Martin,  9  S.R.  (N.S.W.)  740  ;  26  W.N.  143, 
reversed.  Att.-O.  for  N.S.W.  v.  Martin, 
9  C.L.R.  7 1:5. 

Stealing  —  Evidence  of  fraudulent  Intent 
— Evidence  of  similar  acts.] — On  a  prosecution 
for  such  offence  evidence  may  be  given  tending 
to  prove  tlie  commission  by  the  prisoner  of 
other  acts  similar  to  those  which  form  the 
basis  of  the  offence  charged  for  the  purpose 
of  proving  that  that  offence  is  part  of  a 
fraudulent  scheme  or  system  and  to  rebut 
an  anticipated  defence  that  the  acts  consti- 
tuting the  offence  charged,  if  done  by  the 
prisoner,  were  done  innocently,  accidentally, 

I    or     inadvertently,     and     not     intentionally. 

I  Such  evidence,  having  been  rightly  admitted, 
does  not  afterwards  become  irrelevant, 
merely  because  the  only  defence  actually 
presented  to  the  jury  is  a  denial  of  the  acts 
constituting  the  offence  charged.  The  King 
V.  Finlayson,  14  C.L.R.  675. 

Identification    by    finger    prints — Enlarged 
photographs.] — I'pon  tlie  trial  of  a  prisoner 
photographs   of   a   thumb   print   found   on   a 
box,  alleged  to  V)e  that  of  the  prisoner,  and  a 
photograph    of   the   prisoner's   thumb   print, 
were  put  in  evidence.     The  Crown  also  ten- 
dered enlarged  photographs  of  these  prints, 
which,  however,  did  not  show  the  whole  of 
the  print  found  on  the  box,  or  the  whole  of 
the    prisoner's    thumb    jirint,    but    did   show 
'    the  characteristics  of  the  th\imb  print    relied 
1    upon    for    purposes    of    identification.       The 
Supremo  Court  held  that  the  enlarged  photo- 
j    graphs  were  admissible  in  evidence.     Special 
'•    leave  to  appeal  from  R.  v.   Blacker,  10  S.R. 
j    (N.S.W.)  357  :   27  W.X.  (N.S.W.)  76,  refused. 
■    Blackfr  V.  Th<  Kim,.  10  C.L.R.  604. 

Identification    of    person    charged— Finger 

prints.] — Where  it  is  proved  that  a  crime 
has  been  committed  resemblance  of  finger 
prints  may  of  itself  in  connection  with  other 
circumstances  be  sufficient  evidence  of  the 
identity  of  an  accused  person  witli  the  person 
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who  committed  the  crime  charged.  Special 
leave  to  appeal  from  E.  v.  Parker,  (1912) 
V.L.R.  152  ;  33  A.L.T.  215,  refused.  Parker 
V.  The  King,  UC.L.R.681. 

Deposition  of  witness  in  preliminary  in- 
vestigation—Admissibility  at  trial  after  death 
of  witness— Portion  of  statement  omitted.]— 

See  Evidence.  Attorney-General  of  A'.S.TT. 
V.  Jackson,  3  C.L.R.  730. 

Offence  against  laws  of  Commonwealth- 
Misappropriation  of  public  moneys  by  public 
accountant— Prior  deficiency  in  State  moneys 
—Admissibility  to  negative  plea  of  accident- 
Audit  Act  (No.  4  of  1901),  s.  64,  sub-sec.  (1) 
(a).] — The  prisoner,  a  clerk  in  the  post  office, 
having  failed  to  account  for  moneys  received 
by  him  in  the  course  of  his  duty  as  a  servant 
of   the   Commonwealth,   was   charged   under 
s.  64,  sub-s.  (1)  (a)  of  the  Audit  Act  ISOl  with 
misappropriation  of  public  moneys.     At  the 
trial    evidence    was    admitted    that     a    few 
months    before    the    discovery    of    the    defi- 
ficiency   the   prisoner   had   received   moneys 
on   behalf    of   the    State    Savings    Bank,   for 
which  he  failed  to  account.    It  was  his  duty 
to  render  an  account  of  his  dealings  in  con- 
nection with  those  latter  moneys  to  the  State. 
Held,   that    the    evidence   was    properly    ad- 
mitted,   the    earlier   transaction   being   suffi- 
ciently   similar   to    and   connected  with   the 
defalcations  in  respect  of  which  the  prisoner 
was   charged,   to   render     evidence   of   them 
relevant  to  the  defence  of  mistake  or    accident 
that  might  have  been  set  up.      Per  Griffith, 
C.J.  :    There  is  nothing  in  the  words  of   s.  64 
of  the  Audit  Act  1901  to  exclude  the   general 
rule  that  an  accused  person  is  not  criminally 
responsible  for  default  arising    through  acci- 
dent or  honest  mistake.     Per    O'Coynwr,  J.  : 
\\Tiether,   in   order   to   establish   an     offence 
under  that  section,  a  mens  rea  need  be  shown 
or  not,  it  is  at  any  rate  necessary  to  prove 
an    intentional    act,    and   the    evidence    was 
admissible  for  that  purpose  as  it  tended  to 
show   system   on  the   part    of   the   prisoner, 
and     that     the     misappropriation     charged, 
whether  fraudulent   or  not,  was  intentional. 
Conviction  affirmed.    Hardgrave  v.  The  King, 
4  C.L.R.  232. 

Statement  made  by  accused— Cross-ex- 
amination of  accused  subsequently  giving 
evidence— Crimes  Act  1900  (N.S.W.),  (No.  40 
of  1900),  ss.  405,  407.]— Sect.  405  of  tlie 
Crimes  Act  1900  (N.S.W.)  pro%^des  that  every 
accused  person  on  his  trial  may  make  any 


statement  "  without  being  liable  to  examina- 
tion thereupon  by  counsel  for  the  Crown, 
or  by  the  Court."  Sect.  407  of  the  same  Act 
provides  that  "  every  accused  person  in  a 
criminal  proceeding  .  .  .  shall  be  com- 
petent, but  not  compellable,  to  give  evidence 
in  such  proceeding  in  every  Com-t — Pro- 
vided that  (1)  no  such  person  charged  with 
an  indictable  offence  shall  be  liable  ...(b)  to 
be  questioned  on  cross-examination  as  to 
his  previous  character  or  antecedents,  with- 
out the  leave  of  the  Judge."  If  an  accused 
person,  pvu-suant  to  s.  405,  makes  a  state- 
ment, and  afterwards  testifies  on  oath  as  a, 
witness  pursuant  to  s.  407,  the  only  limit 
to  his  liability  to  be  cross-examined  is  that 
contained  in  s.  407  (1)  (6).  Brown  v.  The 
King,  17  C.L.R.  570. 

Statement  made  in  presence  of  prisoner — 
Denial  by  prisoner  —  Admissibility  —  Mis- 
direction.]—A  prisoner  was  convicted  of  an 
unnatural    offence    upon    a   boy.       Evidence 
was   given   on  behalf   of  the   Crown  by  th» 
j    arresting  constable  of  a  conversation  between 
I    the    constable,    the    boy,    and   the    prisoner, 
before  his  arrest,  in  which  the  boy,  in  answer 
1    to  questions  put  to  him,  charged  the  prisoner 
I    with  the  commission  of  the  offence,  and  the 
I    prisoner   asserted  his  innocence.      This   evi- 
!    dence  was  not  objected  to.     The  boy  subse- 
j    quently    gave   independent    evidence    of    the 
'    commission  of  the  offence  by  the  prisoner, 
and    there    was    independent    evidence    that 
,    an    assault    of    the    kind    alleged    had    been 
i    committed  upon  the  boy.     In  his  summing 
j    up   the   Judge   directed   the   jury   that   the 
I    evidence  of  the  boy  if  true  proved  that  an 
i    assault   had  been   committed   upon  him  by 
j    the  prisoner  ;    that  the  prisoner  in  his  state- 
i    ment  to  the  jury,  and  also  in  his  statement 
'    to   the   constable,   denied   the    charge  ;     and 
i    that  unless  they  were  satisfied  of  the  truth 
of   tlie   boy's   evidence   they   should   acquit. 
'    No    exception   was   taken   to    this    direction 
when   it    was    given,   but    after   verdict    the 
objection  was  taken  that   the   jiu-y   should 
have   been    directed   that    statements    made 
in  the  prisoner's  presence  and  denied  by  him 
were  not  evidence  of  his  guilt.      Held,  that 
evidence    of    the    statements    made    in    the 
prisoner's   presence   was   properly   admitted. 
Held,  also,  by  Griffith,    C.J.,  Barton,  J.,  and 
O'Connor,    J.    (Isaacs,    J.,    dissenting),    that 
under    the    circumstances    of    the     case    the 
direction   given   to   the   jm-y   was   sufficient, 
and  that  the  conviction  should  be  sustained- 
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Per  OriffUh,  C.J. — When  evidence  lias  been 
given  of  an  unsworn  statement  made  in  the 
presence  of  tlie  accused,  whether  in  the 
course  of  conversation  or  not,  if  the  circum- 
stances of  the  case  suggest  a  danger  that  the 
jury  may  regard  the  statement  as  inde- 
pendent evidence  of  tlic  facts  alleged  in  it, 
the  jury  should  be  cautioned  against  giving 
it  any  such  effect.  Otherwise  such  a  caution 
is  unnecessary,  and  need  not  be  given.  Per 
O'Connor,  J. — In  criminal  cases  objection 
may  be  taken  by  the  prisoner  at  any  time 
before  sentence  to  a  misdirection  or  non- 
direction  of  the  Judge  at  the  trial,  altliough 
no  exception  was  taken  to  the  direction 
during  the  course  of  the  trial.  P.  v.  Gibson, 
18  Q.B.D.  .-)37,  and  R.  v.  Norton,  (1910) 
2  K.B.  496,  considered.  P.  v.  Grills,  10  S.R. 
(N.S.W.)  309  ;  27  W.N.  (N.S.W.)  95,  re- 
versed.    The  Kinf,  v.  GrUls,  1 1  C.I..R.  400. 

(b)  Information. 

Form  of  information — Defects  curable  by 
amendment.] — "<»•>•  Immigration-  Resrtic- 
TION-.     Prrstoii  V.     Donohor.  8  C.L.R.  1089. 

Form  of  information — Power  of  amend- 
ment— Appeal  to  Court  of  General  Sessions 
of  Victoria-  Autrefois  acquit.] — Sec  Immi- 
gration Restriction.  Li  Wa)i  Quai  v. 
Christie.   3  C.L.R.    1125. 

Variance  between  information  and  evid- 
ence as  to  place.]  S,p  Local  Government. 
Kelly  v.    WifjzeU,  5  C.L.R.  12»i. 

(c)  Misdirection. 

"  Common  prostitute,"  meaning  of  — 
Crimes  Act  1900  iN.S.W..  (No.  40).  s.  71— 
Crimes  (Girls'  Protection)  Act  1910  (No.  2), 
s.  2— Crimes  (Girls'  Protection)  Amendment 
Act  1911  (No.  21),  s.  2  (b).]— Sect.  71  of  the 
Crimes  Art  1900  provides  that  "whosoever 
unlawfully  and  carnally  knows  any  girl 
of  or  above  the  age  of  ten  years,  and  under 
the  age  of  fourteen  years,  shall  be  liable  to 
penal  servitude  for  ten  years."  Sect.  2  of 
the  Crimes  (Girls'  Protection)  Act  1910  sub- 
stitutes sixteen  years  for  fourteen  years  in 
that  section  and  adds  the  following  proviso  : — 
"  Provided  that  it  is  a  sufficient  defence  to 
any  charge  which  renders  a  person  liable  to 
be  found  guilty  of  an  offence  descibed  in 
8.  71  "  of  the  Principal  -Act,  as  amended  by 
this  Act,  in  respect  of  offences  under  "  that 
section  "  where  the  girl  in  question  was  over 
the  age  of  fourteen  years,  if  it  shall  lie  mewle 
to  appear  to  the  Court  or  jury  before  wlioni 


the  charge  is  brought  that  the  girl  was  at 
the  time  of  the  alleged  offence  a  common 
I  prostitute,  or  an  associate  of  common 
prostitutes,  or  that  the  person  so  charged 
had  resisonable  cause  to  believe  that  she  waa 
of  or  above  the  age  of  sixteen  years."  Held, 
that  the  words  "  common  prostitute  "  there 
mean  a  woman  who  carries  on  the  trade  or 
business  of  prostitution  and  submits  herself 
to  men  for  the  purpose  of  gain.  Direction  of 
Judge  to  jury  in  that  sense  approved.  Skinner 
v.  The  King,  16  C.L.R.  336. 

{(I)  Xotice. 
Notice  of  prosecution—"  Institution  of  pro- 
ceedings "—Notice    given    after    lodging    of 
complaint.] — .See     Licensing.  Wolsh     v. 

Dohrrtij,  5  C.L.R.  197. 

(e)  Prosecution  of  Firm. 
Use   of   firm   name   in  proceedings — Con- 
viction.]— .SVe  Partnership.   Bishop  v.  Chung 
Brothers,  4  C.L.R.  1262. 

(/)   Prisoner    ['nder  Sentence. 
State    Court — Discretion    of    Governor    in 
Council  of  State — Habeas  corpus — Mandamus 
I    — Remission  of  sentence.] — See  High  Court. 
I    Horwitz  V.  Connor,  6  C.L.R.  38. 

[g)  Contempt. 
Criminal    charge — Publication    of    matters 
tending  to  prevent  fair  trial.] — Sec  Contempt. 
Packer  v.  Peacock,  13  C.L.R.  577. 

(/*)  Verdict. 
Recommendation  to  mercy — Ambiguous 
expression  in  rider — Meaning  of  jury's  find- 
ing.]— Where  the  jury  in  a  criminal  trial 
add  a  rider  to  a  verdict  of  guilty,  and  objec- 
tion is  taken  to  the  conviction  on  the  ground 
that  the  rider  is  a  rider  finding  special  facts 
which  are  alleged  to  bo  inconsistent  with 
guilt,  the  Court  must  look  at  tiie  whole 
finding  including  the  rider,  and  if  it  then 
appears  reasonably  doubtful  whether  the 
jury  have  found  the  facts  necessary  to 
establish  the  offence  charged,  the  accused 
is  entitled  to  the  benefit  of  the  doubt  and 
the  conviction  should  be  qu«ished,  but  the 
effect  of  a  clear  finding  of  gviilty  is  not  cut 
down  by  a  rider  stating  fa^'ts  which,  con- 
sidered in  the  light  of  the  circumstances  of 
the  case  and  the  natvu-e  of  the  offence 
charged,  are  consistent  -with  guilt.  Held, 
also,  that  where  there  has  been  a  verdict  of 
guilty  on  several  co)int8,  some  of  wliich  are 
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subsequently  held  bad  on  demurrer,  the 
nature  of  the  material  allegations  in  the 
defective  counts  and  the  fact  that  the  jury 
have  found  them  to  be  proved  are  relevant 
in  ascertaining  the  meaning  of  a  rider 
applicable  to  the  verdict  upon  all  the  counts. 
To  a  verdict  of  guilty  upon  three  counts  of 
an  indictment  against  two  persons  for  con- 
spiracy the  ji-u-y  added  a  rider  recommending 
one  of  the  accused  to  mercy  on  the  ground 
that  he  was  an  "  unsuspecting  tool  "  of  the 
other.  Held,  that,  in  view  of  the  circum- 
stances of  the  case,  the  nature  of  the  offence, 
and  the  findings  on  other  counts,  the  rider 
could  not  be  regarded  as  equivalent  to 
a  verdict  of  not  guilty  as  regards  the  accused 
to  whom  it  referred.  Quaere,  whether 
special  leave  to  appeal  should  have  been 
granted.  Rex  v.  Myerson,  (1907)  7  S.R. 
(N.S.W.)  748,  affirmed.  Myerson  v.  The 
King,  5  C.L.R.  596. 

Special  verdict — "  Illegally  using  "—Pre- 
cise words  of  Statute  not  followed — Offence 
substantially  described — Crimes  Act  1900 
(N.S.W.),  (No.  40  of  1900),  ss.  130,  131— 
Special  leave  to  appeal— Decision  obviously 
right.]— Sect.  130  of  the  Crimes  Act  1900 
(N.S.W.)  provides  that  on  the  trial  of  a  person 
for  stealing  cattle,  the  ji-U-y,  if  they  are  not 
satisfied  that  the  accused  is  guilty  of  that 
charge,  but  are  satisfied  that  he  is  guilty  of 
an  offence  under  s.  131  of  the  Act,  that  is, 
of  taking  and  working  or  otherwise  using 
cattle  the  property  of  another  person  \vith- 
out  the  consent  of  the  owner,  may  acquit 
the  accused  of  the  offence  charged  and  find 
him  guilty  of  the  other  offence  and  he  shall 
be  liable  to  punishment  accordingly.  The 
applicants  were  charged  with  steahng  cattle, 
and  also  with  feloniously  receiving  cattle 
knowing  them  to  liave  been  stolen.  The 
Judge  explained  to  the  jviry  the  verdict 
which  they  were  entitled  to  return  under 
ss.  130,  131,  describing  the  ofience  in  the 
latter  section  as  "  illegallj^  using."  The  jury 
acquitted  the  prisoners  of  the  offences 
charged,  and  found  them  guilty  of  "  illegally 
using."  The  Supreme  Court  having,  on  a 
special  case  stated,  sustained  the  conviction 
on  the  ground  that  the  verdict  returned  was 
a  substantial^  accurate  description  of  the 
offence  created  by  s.  131,  the  High  Court, 
being  of  the  opinion  that  that  decision  was 
oVjviously  right,  refused  to  grant  special 
leave  to  appeal.  Special  leave  to  appeal  from 
C.L.R.D.         8 


R.  v.  Lilliecrap  and  Another,  (1905)  5  S.R. 
(N.S.W.)  425,  refused.  Lilliecrap  v.  The 
King,  2  C.L.R.  681. 


CRIMINAL  MATTER. 

Appeal  to  High   Court  in.] — See  Appeal. 
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See  also  Constitution — Public  Service. 

I.  ACTION  AGAINST. 
Defence — Money  not  voted  by  Parliament.] 

— See  Public  Service.  Bond  v.  The  Common- 
wealth, 1  C.L.R.  13. 

Defenee^ — Money  not  voted  by  Parliament.] 
— See  Public  Service.  Williamson  v.  The 
Commonwealth,  5  C.L.R.  174. 

II.  APPEAL  BY. 
To  High  Court  in  criminal  matter — Special 
leave — Grounds   open   on   case   stated.] — See 
Appeal.     Att.-6cn.    of    N.S.W.  v.    Jackson, 
3  C.L.R.  73G. 

III.  APPLICATION  OF  ACT  TO. 
Protection  of  servants  and  agents  of  Crown 
— Appeals  to  High  Court  from  inferior  Courts 
of  States— Police  Offences  Act  1890  (Vict.), 
(No.  1126),  s.  5.]— The  Executive  Govern- 
ment of  the  Commonwealth  or  of  a  State 
is  not  bound  by  a  Statute  unless  the  in- 
tention that  it  shall  be  bound  is  apparent. 
Held,  therefore,  that  s.  5  of  the  Police 
Offences  Act  1890  (Vict.)  did  not,  when 
it  came  into  force,  affect  the  Government 
of  Victoria,  and  does  not  now  affect  the 
Government  of  the  Commonwealth  or  its 
agencies  in  the  ma.nagement  of  departments 
transferred  to  the  Commonwealth.  AVhere 
an  act  may  lawfully  be  done  by  the  Crown 
either   at    common   law    or   bj^    Statute,   the. 


227 


CROWN. 


Crown  is  not  restricted  in  its  choice  of 
agents  or  in  the  form  of  their  appoint- 
ment or  in  tlie  mode  of  their  remuneration, 
and  the  agents  may  do  tlie  act  by  their 
own  hands  or  by  those  of  their  servants. 
Held,  therefore  that  a  person  who,  being 
the  servant  of  an  independent  contractor 
employed  by  tlie  Government  of  the  Com- 
monwealth to  remove  night  soil  from  Com- 
monwealth premises,  carried  out  that  work 
without  a  license  from,  and  without  having 
given  any  security  to,  the  local  authority, 
was  not  guilty  of  an  offence  under  s.  5  (vii.) 
of  the  Police  Offences  Act  1890.  Observa- 
tions as  to  appeals  direct  from  inferior 
State  Courts  to  the  High  Court.  Roberts 
V.  Ahern.  1  C.L.R.  40(i. 

Department  of  Government— Persons  em- 
ployed at  wages— Statute  binding  Crown.] — 
The  provisions  of  the  Kmployers'  Liability 
Act  1897  apply  to  workmen  employed  by- 
New  South  Wales  Govermnent.  Sydney 
Harbour  Trust  Commissioners  v.  Ryan,  13 
C.L.R.  358. 

Rule  as  to  Statutes  binding.] — See  Con- 
stitutional Law.   R.  v.  Sutton,  5  C.L.R   789. 

Statute  not  binding  on— Stamp  duty  on 
transfer  of  property-  Land  acquired  by  Com- 
monwealth for  public  purposes — Taxation  of 
Commonwealth  instrumentality   by  State.] — 

See  Constitutional  Law.  Commonwealth 
V.  New  South  Wales,  3  C.L.R.  807. 

Liability  of.] — See  Commonwealth,  Lia- 
bility OF. 

IV.  CONTRACT. 
Agreement— Statutory  office — Agent  to  give 
up  statutory  fees  for  fixed  salary  by  Crown- 
Power  of  Crown  to  terminate  contract.] — 
6'ee  Contract.  Evans  v.  William.i.  11  C.L.R. 
.5.50. 

Bank  deposit  receipt  lodged  as  security  for 
due  performance  of  contract  with  Crown 
Liability  of  Crown  to  repay  money  repre- 
sented by  deposit  receipt  Chose  in  action 
consisting  of  right  against  Crown  Assignment 
— Petition  of  right-  Crown  Remedies  and 
Liability  Act  1890  (Vict.),  (No.  1080),  s.  20.J  - 
A  chose  in  action  consisting  of  a  right  against 
the  Crown  can  be  assigned  so  jis  to  entitle 
the  assignee  to  present  a  petition  of  right 
under  the  Crown  Remedies  and  Liability  Art 


1890,  s.  20,  in  respect  of  it.  In  May,  1892, 
the  Government  of  Victoria  called  for  tenders 
for  the  supply  of  coal  to  certain  Government 
Departments  for  the  period  1st  July,  1892,  to 
30th  June,  1893,  one  of  the  conditions  being 
that  :  "  Security  will  be  required  in  cash 
Government  debentures  or  bank  deposit 
receipt  in  favour  of  the  Secretary,  Tender 
Board."  P.,  acting  for  B.,  his  undisclosed 
principal,  tendered,  his  tender  was  accepted, 
and  two  contracts  were  entered  into  between 
him  and  "  \V.  Kemp,  Secretary  to  the  Tender 
Board  of  Victoria  for  and  on  behalf  of  Her 
Majesty  and  Her  Majesty's  Government  of 
the  said  Colony."  The  amount  of  the  security 
in  respect  of  the  two  tenders  was  £710. 
Each  contract  provided  that  in  the  event  of 
the  contractor  failing  to  carry  out  the  con- 
tract "  the  contract  security  money  will  in 
that  case  be  absolutely  forfeited,"  and  each 
contained  a  condition  that  deductions  might 
be  made  from  the  "  security  money  "  for 
certain  breaches  of  the  contract.  P.,  who 
had  an  overdrawn  account  at  the  L.C.  Bank, 
into  which  he  paid  moneys  received  by  him 
for  the  sale  of  coal  on  behalf  of  B.,  drew  a 
cheque  on  that  account  for  £710,  and  received 
in  exchange  for  it  from  the  Bank  a  deposit 
receipt  for  £710  in  favour  of  Kemp,  repayable 
in  twelve  months  with  interest,  and  purport- 
ing to  be  not  transferable.  This  deposit 
receipt  P.  handed  to  Kemp  as  secvirity  for 
and  until  the  completion  of  the  contracts, 
and  received  a  receipt  for  it  which  he  trans- 
mitted to  B.  Before  the  contract  was  com- 
pleted the  L.C.  Bank  suspended  payment, 
and  that  suspension  was  continued  until 
after  the  contracts  were  completed.  On 
their  due  completion  P.  signed  an  order  in 
Form  H  to  the  Regulations  under  tlie  Audit 
Act  1890  requesting  Kemp  to  pay  to  R.,  an 
agent  of  B.,  the  amount  of  the  deposit  receipt. 
R.  presented  the  order  to  Kemp  and  asked 
for  the  money.  Kemp  refused  to  pay  it,  but 
offered  to  hand  the  deposit  receipt  to  R., 
who  refused  to  accept  it.  In  1898  the  Crown 
handed  the  deposit  receipt  to  the  L.C.  Bank, 
which  had  then  been  reconstructed,  and  to 
which  P.  was  still  indebted  to  an  amount 
exceeding  tiie  amount  of  tlie  deposit  receipt, 
receiving  from  the  Bank  an  indemnity,  and 
the  Bank  destroyed  the  deposit  receipt. 
In  1906  P.  by  deed  assigned  and  confirmed 
to  B.  all  his  claim  against  Kemp  or  the 
Crown  in  respect  of  the  sum  represented  by 
the  deposit   receipt,   and   in   1910   notice   of 
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the  assignment  was  given  to  the  Crown. 
On  a  petition  by  B.,  to  recover  the  amount 
of  the  deposit  receipt  from  the  Crown  :  Held, 
by  Griffith,  C.J.,  and  Barton,  J.  (Isaacs,  J., 
dissenting)  that  on  the  due  completion  of 
the  contracts  the  Crown  was  under  a  legal 
obligation  to  pay  to  P.  a  sum  representing 
the  amount  of  the  deposit  receipt,  which  P. 
could  recover  from  the  Crown  by  a  petition 
as  money  had  and  received,  and  that  by 
virtue  of  the  assignment  of  1906  B.  was 
now  entitled  to  recover  that  sum  from  the 
Crown.  Brown  v.  The  King  (1912)  V.I,.R. 
35  ;  33  A.L.T.  142,  varied  and  affirmed  as 
varied.      The  Kinq  v.  Brown,  14  CL.R.  17. 


For    negligent 

See  Negligence. 
.50. 


V.   LIABILITY  OF. 

construction    of    road.] — 
Miller  V.  McKeon,  3  CL.R. 


Wrongful  arrest — Relation  between  peace 
officers  and  the  Crown.] — See  Arrest.  Enever 
V.  The  King,  3  CL.R.  969. 

Pilot — Compulsory  pilotage — Appointment 
by  Government — Negligence — Damage — Lia- 
bility of  Government.] — Per  Isaacs,  J.  :  The 
Oovermiient  is  not  liable  for  the  negligence 
of  a  duly  qualified  or  licensed  pilot.  Fowles 
V.  Eastern  Australian  Steamship  Co.  Ltd., 
17  CL.R.  149. 

VI.  PRACTICE. 
(o)  Costs. 
Intervention — Liability  of  Crown  for  costs.] 

— -See    Husband    and    Wife.       Ait. -Gen.    of 
Queensland  v.  Holland,  15  CL.R.  46. 

Crown  Remedies  and  Liability  Act  1890 
(Vic.)  No.  1080,  Part  I.,  s.  18— Liability  of 
Crown  to  pay  costs.] — In  actions  brought  by 
the  Crown  under  Part  I.  costs  may  be  given 
against  as  well  as  to  the  Crown.  Affleck  v. 
The  King,  3  CL.R.  608. 

(&)  Particulars. 
Litigation  by  Crown— Particulars— Order 
against  Crown.] — In  any  civil  action  in 
which  the  Crown  is  a  party  it  is  bound  to 
the  same  extent  as  any  other  litigant  to 
give  particulars.  The  King  v.  Associated 
Northern  Collieries,  [Isiacs,  J.)  11  CL.R. 
738. 


(c)  Parties. 
Action  to  enforce  right  of  Crown  of  United 
Kingdom— Claims  against  the  Government 
and  Crown  Suits  Act  1912  (N.S.W.),  (No.  27  of 
1912),  ss.  3,  4.] — An  action  having  been 
brought  under  the  provisions  of  the  Claims 
against  the  Government  and  Crown  Suits  Act 
1912  by  the  Attorney -General  for  New 
South  Wales  on  the  relation  of  certain  persons 
against  a  nominal  defendant  as  representing 
the  Government  of  New  South  Wales, 
alleging  that  the  land  in  question  belonged 
to  the  King  in  his  Imperial  right,  and  was 
impressed  with  a  trust  in  favour  of  the 
public,  either  of  New  South  Wales  or  of  the 
United  Kingdom,  and  claimimg  a  declara- 
tion to  that  effect  and  a  consequent  in- 
junction. Held,  that  the  Attorney-General 
for  New  South  Wales  did  not  represent  tlie 
King  in  his  Imperial  right,  whether  as  owner 
or  trustee,  that  such  right  was  the  founda- 
tion of  the  suit,  and  that  the  non-representa- 
tion of  the  Crown  in  that  right  was,  of  itself, 
fatal  to  the  action.  Decision  of  the  High 
Court:  Williarns  v.  Att.-Gen.  for  N.S.W., 
16  CL.R.  404,  affirmed.  Att.-Gen.  (N.S.W.) 
V.  Williams,  P.C,  19  CL.R.  343  ;  1915  A.C 
573. 

yil,  RESUMPTION  OF  LAND  BY. 
See  Land  Resumption  by  Crown. 


CROWN  COLONY. 

Territory  placed  under  administrative  con- 
trol of  Governor-General — Acceptance  of 
territory  by  Commonwealth — Liability  of 
Commonwealth  for  tortious  acts  of  officials 
of  British  New  Guinea.] — See  Common- 
wealth. Strachan  v.  Commonwealth,  4 
CL.R.   4.55. 


CROWN  GRANT. 

Construction — Intention  of  parties — Grant 
of  land  bounded  by  salt  water  lagoon — Inlet 
of  sea— Right  of  riparian  owner— Medius  filus 
rule — Sea  bottom — Accretion — Alluvium.] — 
By  Crown  grants  issued  in  1819  and  1834 
the  Crown  granted  to  the  plaintiffs  pre- 
decessors in  title  two  adjoining  parcels  of 
land,  which  were  separated  by  a  salt  water 
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Crown  is  not  restricted  in  its  choice  of 
agents  or  in  the  form  of  their  appoint- 
ment or  in  tlie  mode  of  their  remuneration, 
and  the  agents  may  do  the  act  by  their 
own  hands  or  by  those  of  their  servants. 
Held,  therefore  that  a  person  who,  being 
the  servant  of  an  independent  contractor 
employed  by  the  Government  of  the  Com- 
monwealth to  remove  night  soil  from  Com- 
monwealth premises,  carried  out  tliat  work 
without  a  license  from,  and  without  having 
given  any  security  to,  the  local  authority, 
was  not  guilty  of  an  offence  under  s.  5  (vii.) 
of  the  Police  Offences  Act  1890.  Observa- 
tions as  to  appeals  direct  from  inferior 
State  Courts  to  the  High  Court.  Roberts 
V.  Ahem,  1  C.L.R.  40(). 

Department  of  Government— Persons  em- 
ployed at  wages— Statute  binding  Crown.] — 
The  provisions  of  tlie  Employers'  Liability 
Act  1897  apply  to  workmen  employed  by- 
New  South  Wales  Govermnent.  Sydney 
Harbour  Trust  Co7nmissioners  v.  Ryan,  13 
C.L.R.  358. 

Rule  as  to  Statutes  binding.]— .See  Con- 
stitutional Law.   R.  v.  Sutton,  5  C.L.R   789. 

Statute  not  binding  on — Stamp  duty  on 
transfer  of  property  Land  acquired  by  Com- 
monwealth for  public  purposes — Taxation  of 
Commonwealth  instrumentality  by  State.] — 

.See   Constitutional   Law.       Commonwealth 

V.  New  South  Wales,  3  C.L.R.  807. 

1 

Liability    of.] — -See   Commonwealth.    Lia-    i 

BILITY   OF.  I 

IV.  CONTRACT. 
Agreement— Statutory  office  —Agent  to  give 
up  statutory  fees  for  fixed  salary  by  Crown —  j 
Power    of    Crown    to    terminate    contract.] —  I 

6'ee  Contract.    Evans  x.   Williams.  11  C.L.R.    1 
.5.50.  j 

Bank  deposit  receipt  lodged  as  security  for 
due   performance   of  contract   with   Crown 
Liability    of    Crown   to    repay    money    repre- 
sented  by    deposit   receipt     Chose    in   action 
consisting  of  right  against  Crown     Assignment   , 
— Petition    of    right— Crown    Remedies    and 
Liability  Act  1890  (Vict.),  (No.  1080),  s.  20.J  -  , 
A  chose  in  action  consisting  of  a  riglit  against 
tlie  Crown  can  be  assigned  so  as  to  entitle 
the   assignee  to  present   a  petition  of  right 
under  the  Crown  Remedies  and  Liability  Act 


1890,  s.  20,  in  respect  of  it.  In  May,  1892, 
the  Government  of  Victoria  called  for  tenders 
for  the  supply  of  coal  to  certain  Government 
Departments  for  the  period  1st  July,  1892,  to 
30th  June,  1893,  one  of  the  conditions  being 
that  :  "  Security  will  be  required  in  cash 
Government  debentures  or  bank  deposit 
receipt  in  favour  of  the  Secretary,  Tender 
Board."  P.,  acting  for  B.,  his  undisclosed 
principal,  tendered,  his  tender  was  accepted, 
and  two  contracts  were  entered  into  between 
him  and  "  \V.  Kemp,  Secretary  to  the  Tender 
Board  of  Victoria  for  and  on  behalf  of  Her 
Majesty  and  Her  Majesty's  Government  of 
the  said  Colony."  The  amount  of  the  security 
in  respect  of  the  two  tenders  was  £710. 
Each  contract  provided  that  in  the  event  of 
the  contractor  failing  to  carry  out  the  con- 
tract "  the  contract  security  money  will  in 
that  case  be  absolutely  forfeited,"  and  each 
contained  a  condition  that  deductions  might 
be  made  from  the  "  security  money  "  for 
certain  breaches  of  the  contract.  P.,  who 
had  an  overdrawn  account  at  tlie  L.C.  Bank, 
into  which  he  paid  moneys  received  by  him 
for  the  sale  of  coal  on  behalf  of  B.,  drew  a 
cheque  on  that  account  for  £710,  and  received 
in  exchange  for  it  from  the  Bank  a  deposit 
receipt  for  £710  in  favour  of  Kemp,  repayable 
in  twelve  months  with  interest,  and  purport- 
ing to  be  not  transferable.  This  deposit 
receipt  P.  lianded  to  Kemp  as  security  for 
and  until  the  completion  of  the  contracts, 
and  received  a  receipt  for  it  which  he  trans- 
mitted to  B.  Before  the  contract  was  com- 
pleted the  L.C.  Bank  suspended  payment, 
and  that  suspension  was  continued  until 
after  the  contracts  were  completed.  On 
their  due  completion  P.  signed  an  order  in 
Form  H  to  the  Regulations  under  tlie  Audit 
Act  1890  requesting  Kemp  to  pay  to  R.,  an 
agent  of  B.,  the  amount  of  the  dejjosit  receipt. 
11.  presented  the  order  to  Kemp  and  asked 
for  the  money.  Kemp  refused  to  pay  it,  but 
offered  to  hand  the  deposit  receipt  to  R., 
who  refused  to  accept  it.  In  1898  the  Crown 
handed  the  deposit  receipt  to  the  L.C.  Bank, 
wliich  liad  then  been  reconstructed,  and  to 
which  P.  was  still  indebted  to  an  amount 
exceeding  the  amount  of  tlie  dejiosit  receipt, 
receiving  from  tlio  Bank  an  indemnity,  and 
tlic  Bank  destroyed  the  deposit  receipt. 
In  1906  P.  by  deed  assigned  and  confirmed 
to  B.  all  his  claim  against  Kemp  or  the 
Crown  in  respect  of  the  sum  represented  by 
the   deposit   receipt,    and   in    1910    notice   of 
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the  assignment  was  given  to  the  Crown. 
On  a  petition  by  B.,  to  recover  the  amount 
of  the  deposit  receipt  from  the  Crown  :  Held, 
by  Griffith,  C.J.,  and  Barton,  J.  {Isaacs,  J., 
dissenting)  that  on  the  due  completion  of 
the  contracts  the  Crown  was  under  a  legal 
obligation  to  pay  to  P.  a  sum  representing 
the  amount  of  the  deposit  receipt,  which  P. 
could  recover  from  the  Crown  by  a  petition 
as  money  had  and  received,  and  that  by 
virtue  of  the  assignment  of  1906  B.  was 
now  entitled  to  recover  that  sum  from  the 
Crown.  Brown  v.  The  King  (1912)  V.I,.R. 
35  ;  33  A.L.T.  142,  varied  and  affirmed  as 
varied.      The  King  v.  Brown,  14  C.L.R.  17. 

Y.  LIABILITY  OF. 
For    negligent    construction    of     road.] — 

^ee  Negligence.  Miller  v.  McKeon,  3  C.L.R. 
50. 

Wrongful  arrest— Relation  between  peace 
officers  and  the  Crown.] — See  Arrest.  Enever 
v.  The  King,  3  C.L.R.  969. 

Pilot— Compulsory  pilotage— Appointment 
by  Government— Negligence — Damage — Lia- 
bility of  Government.]— ff/-  Isaacs,  J.  :  The 
Oovermnent  is  not  liable  for  the  negligence 
of  a  duly  ciuaUfied  or  licensed  pilot.  Fowles 
v.  Eastern  Australian  Steamship  Co.  Ltd., 
17  C.L.R.  149. 

YI.  PRACTICE. 

(a)  Costs. 
Intervention— Liability  of  Crown  for  costs.] 

— See  HrsBAXD  and  Wife.  Att.-Gen.  of 
Queensland  v.  Holland,  15  C.L.R.  46. 

Crown  Remedies  and  Liability  Act  1890 
(Vic.)  No.  1080.  Part  I.,  s.  18— Liability  of 
Crown  to  pay  costs.] — In  actions  brought  by 
the  Crown  under  Part  I.  costs  may  be  given 
against  as  well  as  to  the  Crown.  Affleck  v. 
The  King,  3  C.L.R.  608. 

(6)  Particuxaes. 
Litigation  by  Crown — Particulars— Order 
against  Crown.] — In  any  civil  action  in 
which  the  Crown  is  a  party  it  is  bound  to 
the  same  extent  as  any  other  litigant  to 
give  particulars.  The  King  v.  Associated 
Northern  Collieries,  (Isiacs.  J.)  H  C.L.R. 
738. 


\c)  Parties. 
Action  to  enforce  right  of  Crown  of  United 
Kingdom — Claims    against    the    Government 
and  Crown  Suits  Act  1912  (N.S.W.),  (No.  27  of 
1912),    ss.    3,    4.] — An    action    having    been 
brought  under  the  provisions  of  the  Claims 
i    against  the  Government  and  Crown  Suits  Act 
I    1912     by     the     Attorney -General    for     New 
I    South  Wales  on  the  relation  of  certain  persons 
:    against  a  nominal  defendant  as  lepresenting 
i    the     Government     of     New     South     Wales, 
I    alleging  that  the  land  in  question  belonged 
to  the  King  in  his  Imperial  right,  and  was 
I    impressed    with    a    trust    in    favoiu*    of    the 
(    public,  either  of  New  South  Wales  or  of  tlie 
I    United  Kingdom,   and  claimimg   a   declara- 
j    tion    to    that    effect    and    a    conseciuent    in- 
junction.     Held,   that   the  Attorney-Gteneral 
for  New  South  Wales  did  not  represent  the 
King  in  his  Imperial  right,  whether  as  owner 
or  trustee,  that  such  right  was  the  founda- 
tion of  the  suit,  and  that  the  non-representa- 
,    tion  of  the  Crown  in  that  right  was,  of  itself, 
■    fatal  to  the   action.      Decision  of  the  High 
Court:     Williams   v.    Att.-Gen.    for   N.S.W., 
16  C.L.R.  404,  affirmed.     Att.-Gen.  (N.S.W.) 
V.  Williams,  P.C,  19  C.L.R.  343  ;   1915  A.C. 
573. 

I  VU.  RESUMPTION  OF  LAND  BY. 

iSee  Land  Resthmption  by  Crown. 


CROWN  COLONY. 

Territory  placed  under  administrative  con- 
trol of  Governor-General — Acceptance  of 
territory  by  Commonwealth — Liability  of 
Commonwealth  for  tortious  acts  of  officials 
of  British  New  Guinea.] — See  Common- 
wealth. Strachan  v.  Commonwealth,  4 
!    C.L.R.    4.55. 


CROWN  GRANT. 

Construction — Intention  of  parties — Grant 
of  land  bounded  by  salt  water  lagoon— Inlet 
of  sea — Right  of  riparian  owner— Medius  filus 
j  rule — Sea  bottom— Accretion— Alluvium.] — 
By  Crown  grants  issued  in  1819  and  1834 
the  Crown  granted  to  the  plaintiff's  pre- 
decessors in  title  two  adjoining  parcels  of 
land,  which  were  separated  by  a  salt  water 
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lagoon,  situated  near  the  sea.  The  boun- 
daries of  the  land  granted,  so  far  as  material, 
were  described  as,  in  the  one  case,  "  to  a  salt 
water  lagoon  and  on  all  other  sides  by  that 
lagoon  and  the  sea,"  and  in  the  other  case 
"  to  Dewy  Lagoon,  on  the  north  by  that 
lagoon  to  the  sea."  The  lagoon  was  separated 
from  the  sea  by  a  sand-bar.  At  certain 
seasoiis  and  tides  there  was  an  open  channel 
between  the  lagoon  and  the  sea,  through 
which  the  tide  ebbed  and  flowed,  while  at 
other  times  the  channel  was  closed  by  the 
sand-bar,  until  the  waters  of  the  lagoon, 
being  swelled  by  rain,  cut  tlu-ough  the  bar 
and  restored  communication  with  the  sea. 
Prior  to  18C0  the  channel  was  more  often 
open  than  closed,  but  in  recent  j'ears  it  had 
been  more  often  closed  than  open.  Held, 
that  having  regard  to  the  subject  matter 
of  the  grant  and  the  description  of  the 
boundaries,  it  was  the  intention  of  the  parties 
that  the  land  granted  should  not  extend 
beyond  the  margin  of  the  lagoon,  and  that 
this  intention  being  clearly  expressed,  the 
then  actual  nature  and  condition  of  the 
lagoon  was  immaterial.  Held,  also,  that  the 
medius  jilus  rule  is  not  applicable  to  marine 
lagoons,  and  that  if  it  were  so  applicable, 
the  fact  that  such  lagoons  are  substantially 
part  of  the  sea,  and  may  be  of  public  use  for 
the  purpose  of  fishing  and  navigation, 
would  exclude  the  application  of  the  rule 
in  the  present  case.  Held,  further,  that  even 
if  the  channel  were  now  permanently  closed 
to  the  sea,  no  case  of  accretion  had  been  made 
out,  and  any  addition  to  the  soil  of  the 
grantee  directly  caused  by  each  closure 
could  not  have  been  imperceptible.  Booth 
V.  Williams,  9  S.R.  (N.S.W.)  592  ;  26  W.N. 
(N.S.W.)  113,  reversed.  Williams  v.  Booth, 
10  C.L.R.  341. 
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I.  ALIENATIONS  NOT  AUTHORISED 
BY  STATUTE. 
Whether  void  or  voidable— Improvement 
lease — Extension  Lease  to  commence  at 
future  date —Recovery  of  land  by  Crown — 
Reimbursement  of  expenditure  induced  by 
Crown— Crown  Lands  Act  1884  (N.S.W.) 
(48  Vict.  No.  18),  ss.  5,  6-  Crown  Lands  Act 
1895  (N.S.W.)  '58  Vict.  No.  18),  ss.  26,  44- 
Crown  Lands  Act  Amendment  Act  1903 
(N.S.W. ^  (No.  15  of  1903),  s.  31.]— Pursuant 
to  s.  26  of  the  Crown  Lande  Act  18!).")  certain 
improvement  leases  of  Crown  lands,  each 
for  a  term  of  12  years,  were  in  December, 
1898,  granted  by  the  Governor  to  the  pre- 
decessor of  the  defendants.  In  June,  1904, 
the  Governor  in  Council  ordered  that  the 
terms  of  the  leases  should  be  extended  for 
a  period  of  16  years  from  the  termination 
of  the  original  leases  respectively,  and  in 
pursuance  of  this  order,  and  in  the  same 
month,  there  was  indorsed  on  each  of  the 
original  leases  what  pvirported  to  be  an 
improvement  lease  for  the  term  of  16  years 
from  the  termination  of  the  particular 
original  lease.  What  was  done  in  June,  1904, 
was  without  any  recommendation  of  the 
Local  Land  Board.  Held,  that  the  leases 
granted  in  June,  1904,  were  void,  and  not 
merely  voidable,  and  that  the  Crown  was 
entitled  to  possession  of  the  land.  Quaere, 
whether  s.  44  of  the  Act  of  1895  has  any 
application  to  a  breach  or  non-observance 
of  the  provisions  of  that  Act.  In  June,  1906, 
the  Secretary  for  Lands,  by  letter,  informed 
the  defendants,  that  it  had  been  ascertained 
that  the  leases  of  June,  1904,  were  "  voidable 
for  lireach  or  non-observance  of  the  provisions 
of  the  Crown  Lands  Acts,"  and  that  steps 
would  be  taken  to  have  them  "  declared 
void  in  due  course,"  and  he  ignored  the  de- 
fendants' request  for  an  explanation  of  the 
meaning  of  the  letter.  In  October,  1910, 
just  before  the  terms  of  the  original  leases 
expired,  the  Crown  received  rent  for  the  year 
1911,  purporting  to  have  been  paid  under 
the  leases  of  June,  1904.  In  May,  1911,  the 
Secretary  for  Lands,  in  a  letter,  informed 
the  defendants  that  the  leases  of  June,  1904, 
were  absolutely  void,  and  demanded  posses- 
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sion  of  the  land.  In  an  information  in  equity 
by  the  Attorney- General  claiming  posses- 
sion of  the  land,  Held,  by  Barton,  A.C.J., 
Gxvan  Duffy  and  Rich,  JJ.  (Isaacs,  J.,  dis- 
-senting),  that  s.  44  of  the  Act  of  1895  does 
not  operate  so  as  to  give  validity  to  a  pur- 
chase or  lease  which  in  form  and  substance 
is  not  authorised  by  the  Legislature,  and 
which  is,  therefore,  forbidden  by  s.  6  of  the 
Crown  Lands  Act  1884,  but  merely  enables 
validity  to  be  given  to  a  purchase  or  lease 
which  without  its  aid  would  be  invalid 
because  some  provision  of  the  law  in  the 
course  of  or  incidental  to  the  transaction 
has  not  been  complied  with.  Held,  by  Barton, 
A.C.J. ,  Qavan  Duffy  and  Rich,  JJ.,  that,  if 
the  defendants  were  entitled  to  be  re- 
imbi,irsed  for  expenditure  by  them  on  the 
faith  that  the  leases  of  June,  1904,  were 
valid  (which  Barton,  A.C.J.,  doubted),  they 
were  only  so  entitled  in  respect  of  the  ex- 
penditure between  the  termination  of  the 
original  leases  and  the  receipt  by  the  de 
fendants  of  the  letter  of  May,  1911,  and  that 
there  was  no  evidence  of  such  expenditure. 
Attorney  Genertl  v.  Bull  13  S-R.  (N.S.W.) 
23  varied.  Bull  v.  Att.-Gen.  for  N.S.W. ,  17 
C.L.R.  370. 

Perpetual  lease  —  Sublease  —  Prohibition 
against  transfer  without  permission — Crown 
Lands  Amendment  Act  1898  (S.A.),  (No.  705)), 
s.  17.] — Sec  Landlord  and  Tenant.  Hensley 
v.   Reschke,  18  C.L.R.  4.52. 

II.  CLOSER  SETTLEMENT. 

Closer  Settlement  (Amendment)  Act  1907 
<N,S.W.),  (No.  12),  ss.  4,  5— Closer  Settlement 
(Amendment)  Act  1909  (N.S.W.),  (No.  21), 
s.  19 — Resumption  of  land  for  closer  settle- 
ment— Notification  of  intention  to  resume 
under  s.  4  of  1907  (No.  12) — Act  passed  sanc- 
tioning construction  of  railway — Power  to 
resume  land  under  s.  5 — Construction  of  Act 
affecting  right  of  disposition  of  land  by  land 
owner — Valuation — Deduction  of  added  value 
■which  would  accrue  from  construction  of 
railway — Value  accrued  at  date  of  resumption.] 
— Where  after  notification  of  an  intention  to 
resume  land  under  s.  4  of  the  Closer  Settle- 
Tnent  {Amendtnent)  Act  1907,  an  Act  is  passed 
authorising  tlie  construction  of  a  line  of  rail- 
way within  1 5  miles  of  the  land,  the  Governor 
may  issue  a  fresh  notification  under  s.  5,  and 
resume  the  land  under  that  section.      Sect. 


5  (2)  (6)  of  the  Closer  Settlement  [Amendment) 
Act  1907  provides  that  in  estimating  the  value 
of  land  resumed  under  that  section,  the  added 
value  which  would  accrue  to  the  land  from 
the  construction  of  a  railway,  whicli  has 
been  authorised  after  the  notification  of  the 
intended  resumption,  shall  be  excluded  from 
calculation.  Held,  that  any  added  value 
which,  at  the  date  of  resumption,  had 
accrued  to  the  land  by  reason  of  the  pro- 
posed construction  of  the  railway,  should  be 
excluded  from  tlie  compensation  payable  to 
the  landowner.  Ex  parte  Boxxll  10  S.R. 
(N.S.Vl^.)  759  affirmed  ;  Boxall  v.  Sly,  12 
C.L.R.  63. 

III.  CONDITIONAL  PURCHASE. 

Agreement  by  husband  to  hold  conditional 
purchase  in  trust  for  wife — Person  other  than 
the  applicant — Unity  of  person  between  hus- 
band and  wife — Crown  Lands  Act  1884 
(N.S.W.),  48  Vict.  No.  18,  s.  121— Crown 
Lands  Act  1889  (N.S.W.),  53  Vict.  No.  21, 
s.  47.] — The  wife  of  an  applicant  for  a  con- 
ditional purchase  is  "a  person  other  than 
the  applicant  "  within  the  meaning  of  s.  121 
of  the  Crown  Lands  Act  1884.  By  that  sec- 
tion, therefore,  a  husband  is  prohibited  from 
taking  up  land  in  trust  for  his  wife.  Garrett 
V.  UEstrange,  13  C.L.R.  430. 

Appraisement — •'  Original  conditional  pur- 
chaser "  —  Transferred  conditional  lease  — 
Conversion  into  additional  conditional  pur- 
chase— Exemption  from  conditions  of  resi- 
dence—Appraisement Act  1902  (N.S.W.) 
(No.  109  of  1902),  ss.  4,  10,  11.]— //eW,  by 
Isaacs  and  Gcivan  Duffy,  JJ.  [Griffith,  C.J., 
dissenting),  that  where  land  is  held  under 
conditional  purchase  the  jDerson  who  first 
became  the  conditional  jiurchaser  of  that 
particular  land  is  the  "  original  conditional 
purchaser  "  within  the  meaning  of  s.  11  of 
the  Appraisement  Act  1902.  Held,  therefore, 
Ijy  Isaacs  and  Gxvan  Duffy,  J  J.  [Griffith, 
C.J.,  dissenting),  that  the  transferee  of  a 
conditional  lease  wlio  had  converted  it  into 
an  additional  conditional  purchase  was  the 
original  conditional  purchaser  of  it,  and, 
notwithstanding  that  he  had  never  resided 
on  it  or  on  any  land  with  which  it  formed 
part  of  a  series,  was  entitled  to  apply  for 
appraisement  of  it,  and,  if  he  obtained  a 
reduction  of  the  capital  value,  was  excepted 
from  the  condition  of  residence  imposed  by 
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e.  10  of  the  above-mentioned  Act.  The 
transferees  of  certain  land  consisting  of  con- 
ditional purchases  and  conditional  leases, 
having  converted  tlie  conditional  leases  into 
additional  conditional  purchases,  applied 
under  the  AppraisonoU  Act  1 002  for  appraise- 
ment of  the  capital  value  of  the  additional 
conditional  purchases.  The  applicants  had 
never  resided  on  any  part  of  tlic  land  in 
question  or  on  any  land  which  formed  part 
of  a  series  tlierewith.  Held,  by  Isaacs  and 
Oavan  Duffy,  J  J.  (Griffith,  C.J.,  dissenting), 
that  tlie  applicants  were  "  original  con- 
ditional purchasers  "  within  the  meaning 
of  s.  11  (a)  of  the  Act,  and  were  therefore 
exempt  from  the  condition  of  residence  and 
entitled  to  apply  for  appraisement.  In  re 
Barker,  13  S.R.  (N.S.W.)  016,  affirmed.  The 
Minister  for  Lands  (V.^'.  ir.)  v.  Parker,  19 
C.L.R.  267. 

Instalments— Vendor  and  purchaser— Agree- 
ment for  adjustment  of  instalments — Appor- 
tionment-Crown Lands  Alienation  Act  1861 
(N.S.W. I  (25  Vict.  No. 1),  ss. 13. 18— Lands  Acts 
Amendment  Act  1875  (N.S.W.)  (39  Vict. 
No.l3i.  s.  8— Crown  Lands  Act  1884  (N.S.W.) 
(48  Vict.  No.  18),  ss.  26,  35 -Crown  Lands 
Act  Amendment  Act  1903  (N.S.W.)  (1903 
No.  15),  S.  14.1 — The  instalments  payable  in 
respect  of  conditional  purchases  of  Crown 
lands,  and  which  include  interest  and  a 
portion  of  the  lialance  of  purchase  money, 
are  payable  in  respect  of  the  current  year 
at  the  end  of  which  they  are  payable.  Held, 
therefore,  that,  where  a  contract  of  sale  of 
conditionally  purchased  land  contained  a 
provision  that  an  adjustment  of  all  instal- 
ments should  be  made  as  at  tlie  date  of 
settlement,  there  should  he  an  apportion- 
ment made  of  all  instalments  which  became 
payable  after  the  date  of  settlement,  so  that 
the  \endor  and  purchaser  should  respec- 
tively bear  a  portion  of  tlie  instalments  pro- 
portionate to  the  period  of  the  year  then 
past  during  which  he  had  been  in  possession 
of  the  land.  The  first  instalment  payable  in 
respect  of  conditionally  purchased  land  is 
payable  at  the  end  of  the  tlurd  year  after  the 
date  of  the  apj^lication  and  not  at  the  end  of 
three  months  after  the  end  of  that  year. 
Perry  v.  Gillespie,  12  S.R.  (X.S.W.)  17 
affirmed.     Perry  v.  Gillespie.  14  C.L.R.  4.5. 

Crown  Lands  Act  1895  (N.S.W.)  (58  Vict. 
No.  18),  s.  41 — Crown  Lands  Amendment  Act 


1905  (N.S.W.),  (No.  42).  s.  5— Application  for 
conditional  purchase  by  alien— Failure  to 
become  naturalised  within  five  years — Abso- 
lute forfeiture — Right  of  waiver  of  forfeiture 
by  Crown  Application  for  additional  con- 
ditional purchase  Right  of  rival  applicant 
to  impeach  validity  of  title  of  holder  of  con- 
ditional purchase.] — Sect.  41  of  the  Crown 
Lands  Act  iS'J.j  provides  that  an  alien  shall 
not  be  entitled  to  apply  for  a  conditional 
purchase  "  unless  he  has  resided  in  New 
Soutli  Wales  for  one  year,  and  at  the  time  of 
making  such  application  he  lodge  a  declara- 
tion of  his  intention  to  become  naturalised 
within  fi\e  years,"  and  that  if  he  fails  to 
become  naturalised  within  this  period  he 
!  shall  absolutelj'  forfeit  the  land,  the  subject 
'  of  his  application,  togethei  witli  all  improve- 
ments thereon.  By  s.  5  of  the  Crown  Lands 
Amendment  Act  1905  the  holder  of  a  con- 
ditional purchase  may  apply  for  additional 
land.  The  appellant,  an  alien,  who  had 
resided  in  New  South  Wales  for  one  year, 
in  1896  applied  for  a  conditional  purchase, 
and  lodged  a  declaration  of  his  intention  to 
become  naturalised  within  five  years.  Upon 
an  inquiry  before  the  Land  Board  in  1901, 
as  to  wliether  the  appellant  had  complied 
with  the  statutory  conditions  of  his  pur- 
chase, it  appeared  that  he  had  not  been 
naturalised  within  the  five  years.  The  Board 
recommended  that  the  forfeiture  incurred 
should  be  waived.  In  1902  the  appellant 
became  naturalised,  and  in  the  same  year 
the  Minister  approved  of  the  waiver  of  the 
forfeiture  as  recommended  by  the  Board. 
In  1906  a  certificate  of  conformity  was 
granted  by  the  Board  to  the  appellant.  In 
1909  the  appellant  applied,  as  the  holder  of 
a  conditional  purchase,  for  additional  land 
under  s.  5  of  the  Crown  Lands  Amendment 
Act  190o.  The  respondent,  a  rival  applicant 
for  this  additional  land,  took  objection 
before  the  Land  Board  tliat  the  appellant 
was  not  the  holder  of  a  conditional  purchase  : 
Held,  that  it  is  a  condition  precedent  to  the 
creation  of  a  valid  contract  between  an 
alien  and  the  Crown,  under  s.  41  of  the 
Crown  Lands  Act  1895,  that  the  alien  should 
become  naturalised  within  five  years  from  the 
date  of  his  application,  that  the  non-per- 
formance by  the  alien  of  this  statutory 
obligation  could  not  be  waived  by  the  Crown, 
and  that  the  appellant  was  therefore  not 
entitled  to  apply  for  the  additional  land  as 
the  holder  of  a  conditional  purchase  :    Held, 
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also,  that  the  respondent  as  a  rival  claimant 
with  the  appellant  for  the  additional  land, 
was  entitled  for  this  purpose  to  object  to  the 
vahdity  of  the  appellants  original  title. 
Carr  v.  de  Britt.  11  S.R.  (X.S.W.)  101, 
varied,  and  affirmed  as  varied.  De  Britt  v. 
Carr,  13  C.L.R.  114. 

Lands  exempt  from  conditional  purchase 
under  Crown  Lands  Act  of  1884— Suburban 
and  population  area — Set  apart  for  home- 
stead selection  under  Act  of  1895— Available 
for  additional  conditional  purchase — Implied 
repeal— Crown  Lands  Act  1903  (N.S.W.), 
(No.  15  of  1903),  s.  3,  sub-s.  (a),  s.  4.1— By 
the  Crown  Lands  Acts  of  1884  and  1889. 
Crown  lands  in  suburban  or  population  areas 
^\ere  exempt  fiora  conditional  purchases 
except  when  set  apart  for  that  piu^ose  by 
the  Governor-in-Council.  The  appellant 
became  the  holder  of  a  residential  condi- 
tional purchase  in  such  an  area  whilst  it 
was  temporarily  set  apart  for  such  selection. 
Subsequently,  when  the  area  had  ceased  to 
be  so  available,  but  had  been  made  available 
for  homestead  selection  under  the  Croivn 
Lands  Act  of  1895,  the  appellant  applied 
for  an  additional  conditional  pm chase  under 
s.  3  subs,  (a),  of  the  Croivn  Lands  Act 
1903,  which  provides  that  the  holder  of  a 
homestead  selection,  settlement  lease,  or 
conditional  pvirchase  may  apply  for  an 
additional  holding  of  the  same  class  of 
tenure  as  his  original  holding,  and  that, 
subject  to  s.  4  of  that  Act,  land  shall  be 
"  available  for  the  purpose  of  any  such  appli- 
cation which  is  available  for  homestead 
selection,  or  settlement  lease,  or  conditional 
purchase  or  conditional  lease,  whether  speci- 
fically set  apart  for  that  form  of  holding 
or  not."  Sect.  4  provides  that  the  Minister 
may  set  apart  areas  for  conditional  holdings 
of  any  of  these  classes,  or  for  original  hold- 
ings of  any  particular  class  or  classes  "  to 
the  exclusion  of  any  or  all  of  the  additional 
holdings  "  mentioned.  Xo  action  had  been 
taken  by  the  Minister  under  this  section 
with  regard  to  the  area  in  question,  to 
interfere  witli  the  operation  of  s.  3.  Held, 
tliat  it  was  not  necessary  that  the  area  in 
wliich  an  additional  conditional  purchase 
was  applied  for  should  have  been  set  apart 
exclusively  for  that  particular  form  of  selec- 
tion under  s.  4,  as  long  as  it  was  lawfully 
capable  of  being,  and  had  in  fact  beeu 
set   apart   for   any  of  the  forms  of  selection, 


mentioned  in  s.  3,  sub-s.  (a),  and  therefore 
that,  as  the  area  in  question  had  in  fact 
been  lawfully  set  apart  for  homestead 
selection,  it  was  also  available  for  addi- 
tional conditional  purchase.  Per  O'Connor, 
J. — Sub-ss.  (iv.)  and  (vii.)  of  s.  21  of  the 
Crown  Lands  Act  1884,  which  make  suburban 
and  population  areas  exempt  from  condi- 
tional purchase,  cannot  stand  consistently 
with  giving  full  meaning  to  s.  3  of  the 
Crown  Lands  Act  1903,  and  therefore  must 
be  taken  to  have  been  impliedly  repealed. 
Minister  for  Lands  v.  Hack,  (1905)  5  S.R. 
(X.S.W.)  124  reversed,  and  that  of  the  Lanif 
Appeal  Court  restored.  Hack  v.  Minister  foi 
Lands  {N.S.W.),  3.  C.L.R.  10. 

Non-residential  conditional  purchase  — 
Price  to  be  paid  by  applicant — Construction- 
Crown  Lands  Act  1884  (N.S.W.)  (48  Vict. 
No.  18),  s.  47,  sub-s.  (iii.).] — By  the  provisions 
of  ss.  26  and  53  of  the  Crown  Lands  Act  1884 
the  applicant  for  a  conditional  purchasi 
under  that  Act  must  pay  to  the  Crowr 
Lands  Agent  a  deposit  of  two  shillings  pei 
acre  with  his  application,  and,  if  his  appli- 
cation is  confirmed  by  the  Land  Board, 
must,  at  the  expiration  of  three  years  from 
its  confirmation,  pay  an  instalment  on  the 
purchase  at  the  rate  of  one  shilling  per 
acre  and  "  a  like  instalment  annually  during 
a  period  and  until  the  balance  of  seventeen 
shillings  per  acre  together  with  interest  " 
is  paid.  Certain  conditions  including  that 
of  residence  by  the  applicant  are  attached 
to  conditional  purchases  in  general.  Sect. 
47  provides  that  Crown  lands  open  to  con- 
ditional purchase  may  be  applied  for  and 
held  without  conditions  of  residence,  but 
subject  to  more  onerous  conditions  and  of 
a  lesser  area  than  in  the  case  of  ordinary 
conditional  piu-chases  ;  and  by  sub-s.  (iii.) 
"  the  deposit  and  all  subsequent  instalments 
shall  be  double  those  respectively  prescribed 
on  ordinary  conditional  piu-chases  and  shall 
be  paid  to  the  like  persons  and  at  the  like 
periods."  Held,  that,  though  regarded  by 
themselves  the  words  of  sub-s.  (iii.)  were 
capable  of  meaning  that  the  total  price 
was  to  be  the  same  as  in  the  case  of  ordinary 
conditional  piu-chases,  the  deposits  and 
instalments  being  merely  doubled  in  amount, 
and  the  period  over  which  the  latter  ex- 
tended thereby  shortened,  the  intention 
of  the  legislat\u"e,  plainly  expressed  on  the 
face  of  the  Statute,  to  discourage  rather  than 
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to  encourage  conditional  purchases  with- 
out residence,  justified  the  Court  in  following 
the  decision  of  the  Supreme  Court  in  Walker 
V.  Walker,  (11)01)  1  S.R.  (N.S.W.)  70,  and 
in  construing  the  sub-section  as  imposing 
an  obligation  upon  applicants  for  such 
holdings  to  pay  the  same  number  of  periodical 
instalments  as  would  be  necessary  in  the 
case  of  conditionally  purcliased  land  sub- 
ject to  the  condition  of  residence,  and  at 
corresponding  intervals,  and,  therefore,  in 
the  end  to  pay  double  that  price.  Decision 
of  the  Supreme  Court  of  New  South  Wales, 
22nd  October,  1906,  affirmed.  Marsh  v. 
Williams,  4  C.L.R.  1457. 

Right  of  married  woman  to  acquire  addi- 
tional conditional  purchase—"  Original  appli- 
cation "  —  Statute  —  Construction  —  Repeal 
—Crown  Lands  Act  1889  (N.S.W.)  (53  Vict. 
No.  21),  s.  47— Married  Women's  Property 
Act  1901  (N.S.W.)  (No.  45  of  1901)— Crown 
Lands  Act  Amendment  Act  1903  (N.S.W.) 
(No.  15  of  1903),  ss.  3,  17.]— Under  the 
Crvioi  Lands  Acts  conditional  purchases  of 
Crown  lands  may  be  made  by  application  to 
the  Crown  in  the  prescribed  manner.  By 
s.  47  of  the  Crown  Lands  Act  1899  (N.S.W.), 
a  married  woman  living  with  her  husband  is 
prohibited  from  conditionally  purchasing 
Crown  lands  under  the  Crown  Lands  Acts, 
but  under  the  decision  of  the  Supreme  Court 
in  Ex  pane  Luke,  (1901)  1  S.R.  (N.S.W.)  322, 
she  may  out  of  moneys  belonging  to  her 
separate  estate  acquire  a  conditional  pur- 
chase by  transfer  from  the  holder.  Held, 
affirming  the  decision  of  the  Supreme  Court 
that  the  general  enabling  words  of  s.  3  of  the 
Crown  Lands  Act  Amendment  Act  1903 
(N.S.W.),  which  provides,  inter  alia,  that 
"  the  holder  of  any  conditional  purchase  " 
may  apply  for  additional  Crown  land  to  be 
held  as  on  additional  conditional  purchase, 
do  not  repeal  the  special  prohibition  as  to 
married  women  contained  in  s.  47  of  the  Act 
of  1889  ;  and  that  nothing  in  tlie  provisions 
of  the  Married  Women's  Property  Act  1901 
(N.S.W.)  has  that  effect.  But,  held,  re- 
versing the  decision  of  the  Supreme  Court, 
that  s.  17  of  the  Crown  Lands  Act  Amend- 
ment Act  1903,  confers  upon  a  married 
woman,  living  with  her  husband,  wlio  has 
become  the  holder  of  a  conditional  purchase 
by  transfer  from  the  holder,  and  has  ob- 
tained the  consent  of  the  Minister  to  her 
application,  the  right  to  apply  to  the  Crown 


for  an  additional  conditional  purchase  in 
virtue  of  her  holding,  and  to  acquire  it , 
out  of  moneys  belonging  to  her  separate 
estate.  Hall  v.  Costello,  (1905)  5  S.R.  (N.S.W.) 
573,  overruled.  Decision  of  tlie  Stipreme 
Court  of  New  South  Wales  :  Phillips  v. 
Lynch,  (1906)  6  S.R.  (N.S.W.)  645,  reversed 
in  part.    Phillips  v.  Lynch,  5  C.L.R.  12. 

Homestead  grant — Conversion  into  con- 
ditional purchase  Sale  before  conversion — 
Performance  of  condition  of  residence- 
Possession— Legality  of  contract  of  sale — 
Specific  performance — Breach  of  agreement — 
Injunction-  Crown  Lands  Act  1884  (N.S.W.) 
(48  Vict.  No.  18),  ss.  22,  35,  121,  122— Crown 
Lands  Act  1895  (N.S.W.)  (58  Vict.  No.  18), 
ss.  15, 16, 17,  29—  Crown  Lands  (Amendment) 
Act  1908  (N.S.W.)  (No.  30  of  1908),  s.  S.]  — 
An  apjilication  under  s.  3  of  the  Crown  Lands 
(Amendment)  Act  1908  to  "  convert  "  a  home- 
stead grant  into  a  conditional  purchase  is 
not  an  application  to  "  make  "  a  condi- 
tional purchase  within  the  meaning  of  s.  121 
of  the  Crown  Lands  Act  1884.  By  s.  3  of  the 
Crown  Lands  (Amendme^tt)  Act  1908  it  is 
provided  by  sub-s.  (1)  that  the  registered 
holder  of  a  homestead  selection  oi  grant  may 
I  convert  the  same  into  a  conditional  purchase 
i  lease,  a  conditional  purchase,  or  a  conditional 
I  purchase  and  conditional  lease ;  and  by 
}  sub-s.  (3)  that  the  conditional  piu-chase  lease, 
or  conditional  purchase,  or  conditional  pur- 
chase and  conditional  lease  shall  be  subject 
"  (6)  to  the  general  provisions  of  the  Prin- 
cipal Acts  relating  to  the  class  of  holding 
into  which  the  homestead  selection  or  grant 
is  converted,  except  that  (c)  the  term  of  resi- 
dence shall  commence  on  the  date  of  tlie 
Board's  confirmation  of  the  con\ersion,  but 
shall  be  reduced  by  the  period  during  which 
continuous  residence  lias  been  performed  l)y 
the  applicant  upon  the  homestead  selection 
or  grant  up  to  and  immediately  preceding 
the  date  of  such  confirmation."  Held,  that 
where  an  applicant  who  holds  a  homestead 
selection  or  grant  by  assignment  applies  to 
convert  it  into  a  conditional  purchase,  the 
period  during  which  his  assignor  and  any 
prior  assignors  have  continuously  resided 
on  the  land  may  be  added  to  tlie  period 
during  which  lie  himself  has  continuously 
resided  thereon  in  order  to  ascertain  the 
period  by  which  the  term  of  residence  shall 
be  reduced  under  sub-s.  (3)  (c).  The  regis- 
tered owner  of  a  homestead  grant,  at  a  time 
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when  he  had  resided  continviously  upon  it 
for  a  peiiod  of  nine  years  and  three  months 
and  had  fulfilled  all  the  conditions  required 
by  Statute  to  entitle  him  to  convert  it  into  a 
conditional  purchase,  executed  an  instru- 
ment whereby  he  purported  to  sell  to  a  pur- 
chaser his  homestead  grant  as  a  freehold 
and  agreed  to  complete  ten  years'  term  of 
residence  on  the  land,  to  immediately  apply 
for  the  conversion  of  the  same  to  a  con- 
ditional pm-chase  under  the  Crown  Lands 
{Amendment)  Act  1908,  and  to  execute  the 
necessary  transfer  thereof  to  the  piu-chaser. 
He  also  agreed  to  give  possession  to  the 
purchaser  on  the  day  the  instrument  was 
executed.  The  vendor  having  repudiated 
the  agreement,  the  purchaser,  at  a  time 
when  the  vendor  had  completed  the  ten 
years'  term  of  residence,  brought  an  action 
against  the  vendor  claiming  an  injunction 
restraining  him  from  dealing  with  the  land 
except  in  accordance  with  the  agreement. 
Held,  that  the  possession  agreed  to  be  given 
must  be  construed  to  mean  such  a  possession 
as  was  consistent  with  a  true  residence  by 
the  vendor  on  the  land  as  his  home^  that 
there  was  no  attempted  evasion  of  the  Crown 
Lands  Acts,  and  that  the  purchaser  was 
entitled  to  an  injunction  and  to  a  decree  for 
specific  performance.  Walsh  v.  Alexander, 
16  C.L.R.  293. 

IV.  CROWN  LEASE. 

(a)  Conditional  Lease. 

Crown  Lands  Act  1884  (N.S.W.)  (48  Vict. 
No.  18),  ss.  121, 122— Agreement  to  lease  con- 
ditionally purchased  and  conditionally  leased 
land — Option  of  purchase — Agreement  made 
prior  to  issue  of  certificate  of  conformity — 
Illegal  agreement — Meaning  of  "applicant." 
— Sect.  121  of  the  Crown  Lands  Act  of  1884 
provides  that  every  devise,  contract,  lease, 
etc.,  made  before,  at,  or  after  the  date  of  any 
application  for  a  conditional  p\.irchase  or 
conditional  lease,  with  the  intent  or  having 
the  effect  of  enabling  any  person  other  than 
the  applicant  to  acqtiire  the  land  applied  for, 
shall  be  illegal.  The  respondent  D.,  in  1902 
applied  for  an  original  conditional  pvu-chase 
of  Crown  lands,  and  his  application  was 
confirmed  in  the  same  year.  In  September, 
1906,  he  agreed  to  lease  these  lands  to  the 
appellant  for  three  years,  with  an  option  of 
purchase  at  any  time  during  that  period.  In 
February,    1908,    the  appellant  gave    notice 


to    th©     respondent    that    he    intended    to 

exercise  the  option  of  purchase.      In  June, 

1908,  a  certificate  of  conformity  was  issued 
i  to  the  respondent.  Held,  that  a  person 
,  ceases  to  be  an  applicant  within  the  meaning 
;    of  s.  121  upon  confirmation  of  his  application, 

and  that  the  agreement  of  September,  1906, 
j    so  far  as  it  related  to  the  option  of  purchase, 

was  therefore  valid.  Semhle,  the  provisions 
1  of  s.  122  are  complementary  to  s.  121. 
;    Hawker  v.   McLeod,   9   S.R.    (N.S.W.)   582  ; 

26  W.N.  125,  reversed.     Hawker  v.  McLeod, 

10  C.L.R.  628. 

Under   Crown  Lands   Acts  of   New  South 

i    Wales — Breach  of  condition — Agreement  for 

sub-lease  for  other  than  grazing  purposes — 

Specific    performance.]    —    See    Contract. 

Langley  v.  Foster,  4  C.L.R.  1. 

Crown  Lands  Act  1895  (N.S.W.),  s.  35— 
Crown  Lands  (Amendment)  Act  1908  (N.S.W.); 
s.  40 — Re-appraisement  of  rent  of  conditional 
lessee — Reference  by  the  Minister  to  the  Land 
Board— Reference  sent  by  Minister  to  district 
surveyor — Jurisdiction  of  Land  Board — Power 
to  review  finding  of  fact  by  inferior  Court  as 
foundation  for  its  exercise  of  jurisdiction.] — 
Sect.  35  of  the  Crown  Lands  Act  1895  piovides 
foi  the  re-appraisement  by  a  Land  Board  of 
the  rent  payable  by  a  con<litional  lessee, 
after  the  fu-st  15  years  of  the  lease,  on  a 
reference  by  the  Minister  to  the  Board.  The 
Minister  signed  a  document  stating  that  in 
pvirsuance  of  the  provisions  of  this  section 
he  referred  to  the  local  Land  Board  a  certain 
conditional  lease  for  re-appraisement  of  the 
rent.  This  document  was  sent  by  the  Under- 
Secretary  for  Lands  to  the  District  Surveyor 
on  25th  August,  1906,  and  was  retained  by 
him  until  23rd  May,  1909,  when  it  was  sub- 
mitted by  him  to  the  Chairman  of  the  Land 
Board,  accompanied  by  a  report.  The 
District  Surveyor  acted  independently  of 
the  Land  Board  in  any  action  he  took  prior 
to  May,  1909,  and  neither  the  Chairman  nor 
the  Board  saw  the  document  sent  to  the 
District  Surveyor  prior  to  May,  1909.  An 
appraisement  of  the  rent  was  made  by  the 
Land  Board  and  confirmed  by  the  Land 
Appeal  Court.  Held,  that  the  transmission 
of  the  document  on  25th  August,  1906,  by 
the  Minister  to  his  own  officei,  the  District 
Surveyor,  was  not  a  reference  to  the  Land 
Board,  that  there  had  been  no  reference 
before    the    commencement    of    the    Crown 
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Lands  {AmendmctU)  Act  1908,  8.  40,  that  the 
reference,  if  any,  was  therefore  out  of  time, 
and  that  tlie  Board  liad  no  jurisdiction  to 
make  the  appraisement.  Special  leave  to 
appeal:  In  re  Binnie,  28  W.N.  (X.S.W.)  6, 
refused.  Minister  for  Lands  v.  Binnie,  12 
C.L.R.  273. 

(b)  Improvement  Le.\se. 
Condition  not  authorised  by  Statute — With- 
drawal of  whole  or  part  of  land  from  lease — 
Reduction  of  rent  Ultra  vires— Crown  Lands 
Act  1884  iN.S.W.)  (48  Vict.  No.  18).  ss.  5,  6— 
Crown  Lands  Act  1895  iN.S.W.)  (58  Vict. 
No.  18),  ss.  26,  27,  44.1— The  Crown  Lands 
Act  of  1884  (N.S.W.),  by  s.  5,  provides  that 
Crown  lands  shall  not  be  leased  except  under 
and  subject  to  the  provisions  of  that  Act. 
and,  by  s.  6,  that  the  Governor  may  grant 
leases  of  Crown  lands,  but  only  for  some 
estate,  interest  or  purpose  authorised  by  that 
Act.  The  Croivn  Lands  Act  of  1895  (N.S.W. ), 
by  s.  26,  provides  tliat  the  Governor  may 
grant  leases  (called  "improvement  leases") 
of  Crown  lands  which  are  not  suitable  for 
settlement  until  improved,  and  can  only  be 
rendered  suitable  by  the  expenditure  of 
large  sums  in  the  improvement  thereof,  and 
that  the  granting  of  such  leases  shall  be 
subject  to  certain  provisions  including  the 
following : — "  (i.)  The  term  of  the  lease 
shall  not  exceed  28  years,  and  shall  commence 
from  the  date  of  the  execution  of  the  lease  "  ; 
'•(in.)  Tlie  amount  bid  at  a  sale  by  public 
auction  of  the  lease  or  offered  by  an  accepted 
tender  shall  be  the  yearly  rent  of  the  lease  ;" 
"  (iv.)  The  lease  may  contain  such  covenants 
and  provisions  as  to  the  Governor  may  seem 
expedient  according  to  the  circumstances 
of  each  case,  and  all  such  covenants  and 
provisions  shall  be  notified  in  the  Gazette 
....  before  the  lease  is  offered  for  sale 
or  tenders  called  for.  The  lease  shall  contain 
covenants  and  provisions  for  tlie  im]>rovement 
of  the  land  leased  and  for  tlie  expenditure  of 
money  thereon,  for  the  payment  of  rent, 
and  for  the  determination  of  the  lease  upon 
any  breach  by  the  lessee  of  the  covenants 
and  provisions  thereof";  (v.)  "Upon  the 
expiration  of  the  term  of  the  lease  bj'  effluxion 
of  time  the  lessee  shall  have  tenant-right 
.  .  .  .  in  improvements."  By  s.  27  of  that  Act 
it  is  provided  that  the  holder  of  an  improve- 
ment lease  may,  at  any  time  during  the  last 
year  of  the  term  of  the  lease,  apply  for  a 
certain  portion  of  tlie  land  comprised  in  the 


lease  as  a  homestesid  selection.  By  s.  44  i< 
is  provided  that  "  any  purchase  or  lease  of 
Crown  lands  purporting  to  have  been  here- 
tofore made  or  granted  luider  the  provisions 
of  the  repealed  Acts  or  tlie  Principal  Act  " 
(the  Act  of  1884  and  certain  other  Acts) 
"  sliall  not  be  held  to  be  void  by  reason  of 
any  breach  or  non-observance  of  the  pro- 
visions of  the  said  Acts,  but  every  such 
breach  or  non-observance  as  aforesaid  (if 
of  a  nature  to  affect  the  validity  of  the  pur- 
chase or  lease)  shall  render  the  same  voidable 
only  at  the  instance  of  the  Crown.  ...  If 
the  Crown  elects  to  sustain  any  such  pur- 
chase or  lease  as  aforesaid,  the  Governor 
may,  by  notification  in  the  Oazette,  declare 
that  the  purchase  or  lease  shall  cease  to  be 
voidable  by  reason  of  any  breach  or  non- 
observance  of  statutory  provisions  whicli 
may  be  specified  in  such  notification,  and 
the  same  shall  become  valid  so  far  as  regards 
the  ground  of  objection  so  specified.  .  .  . 
The  provisions  of  this  section  shall  apply  in 
Uke  manner  to  purcha.ses  or  leases  purport- 
ing to  be  made  or  granted  after  the  com- 
mencement of  this  Act."  A  lease  of  Crown 
land,  which  purported  to  be  an  improve- 
ment lease,  was  in  1902  issued  to  the  plaintiff. 
The  lease  was  expressed  to  be  for  "  about 
20  years  from  the  date  of  execution  to  tei- 
minate  27th  Julj'  1923,"  but  contained  a 
provision  that  the  Governor  might  at  any 
time  and  from  time  to  time  after  the  expira- 
tion of  10  years  withdraw  the  whole  or  any 
part  of  the  land  for  purposes  of  settlement 
without  compensation  except  for  the  lessee's 
interest  in  improvements  on  the  land  sO' 
withdrawn,  and  also  that  upon  such  with- 
drawal of  any  land  a  reduction  of  the  rent 
l>roportionate  to  the  area  ^\ithdrawn  should 
be  made.  In  1913  the  Governor  by  proclama- 
tion witlidrew  the  whole  of  the  land.  The 
plaintiff  having  brought  a  suit  asking  for  a 
declaration  that  the  power  of  withdrawal 
contained  in  the  lease  was  ultra  vires  and 
contrary  to  the  provisions  of  the  Crown 
Lands  Acts.  Held,  by  Barton,  Isaacs,  Oavan 
Duffy  and  Rich,  .JJ.  {Griffith,  C.J.,  dissenting),, 
that  the  plaintiff  was  not  entitled  to  treat 
the  lease  as  being  free  from  the  provisions 
as  to  witlidrawal,  and,  therefore,  was  not 
entitled  to  the  declaration  asked  :  By 
Barton,  J.,  on  the  ground  that  the  lease 
was  wholly  void  ;  By  Isaacs,  J.,  on  the  ground 
that  the  lease  was  either  wholly  valid  or, 
by  virtue  of  s.  44  of  the  Crown  Lands  Act  of 
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1895,  voidable  at  the  option  of  the  Crown 
only  ;  By  Gavan  Duffy  and  Rich,  JJ.,  on  the 
ground  that  the  plaintiff  was  bound  to  take 
the  lease  as  it  stood  or  not  at  all.  The  plain- 
tiff also  claimed  a  declaration  that  the 
Governor  could  onlv  exercise  the  power  of 
«Htl,rl,.ax,-Ql     „ „:,.; ,, 

24o«. 

Ringbarking  of  timber— Condition  of  lease 
— Statutes,  construction  of — Repeal  by  impli- 
cation— Provisions  of  later  Act  inconsistent 
with  those  of  earlier  Act — Proviso  or  exception 
from  earlier  Act — Crown  Lands  Act  1884 
(N.S.  W.),  (48  Vict.  No.  18),  s.  93— Crown  Lands 
Act  1895  (N.S.W.),  (58  Vict.  No.  18).  s.  26.J— 
Sect.  2(3  of  tlie  Crown  Land.-<  Act  189.5,  wliich 
by  s.  1(c)  is  to  be  read  with  and  as  part  of  the 
Crown  Landa  Acl  1884  and  the  intervening 
Acts  deaUng  with  the  same  subject,  author- 
izes the  Governor  to  grant  "  improvement  " 
leases  of  Crown  lands  which  by  reason  of 
inferior  quality,  heavy  timber,  or  other  cause 
are  not  suitable  for  settlement  until  improved 
and  can  only  be  rendered  suitable  by  heavj^ 
expenditure,  and  to  insert  in  such  leases  such 
covenants  and  provisions  as  may  seem 
expedient  according  to  circumstances,  and 
provides,  further,  that  the  leases  shall  contain 
covenants  and  provisions  for  the  improve- 
ment of  the  land  and  the  expenditure  of 
money  thereon,  payment  of  rent  and  the 
determination  of  the  lease  upon  breach  of  its 
covenants  or  provisions.  Sect.  93  of  the 
Crown  Lanch  Act  1884  made  it  an  offence 
punishable  on  conviction  before  justices  b\' 


11  S.R.  (N.S.W.)  107,  reversed.    The  Minister 
for  Lands  v.  Priestley,  13  C.L.R.  537. 

Improvement  Leases  Cancellation  Act  1906 
(N.S.W.)  (No.  42  of  1906),  s.  3— Reserves 
Declaratory  Actl895  (N.S.W.)  (58  Vict.  No.  16). 

fine  and  foi-feitiu-e  of  the  lease,  for  any  lessee 
to  ringbark  timber  on  his  lease  without  the 
permission  of  the  Local  Land  Board.  Held, 
that,  the  scheme  of  the  later  section  with 
regard  to  the  preservation  and  the  destruction 
of  timber  being  altogether  different  from  that 
of  the  earlier  section,  the  later  section  should 
be  construed  as  authorizing  the  Governor, 
if  he  thinks  fit,  to  grant  an  improvement 
lease  on  conditions  which  will  have  the  effect 
of  excepting  the  lessee  from  the  ojDeration  of 
the  earher  section,  so  far  as  the  conditions 
are  inconsistent  with  that  section,  and, 
therefore  :  That,  an  improvement  lease  con- 
taining a  covenant  by  the  lessee  to  preserve 
certain  classes  of  timber  and  giving  him  the 
right  to  destroy  any  other  timber  by  ring- 
barking  or  otherwise  at  his  option,  and  also 
providing  a  different  penalty  for  breach,  and 
a  different  tribunal  for  dealing  with  any 
question  arising  as  to  breach  of  conditions 
or  covenants  from  those  provided  by  s.  93 
of  the  Act  of  1884,  exempts  the  lessee  from 
liability  under  the  latter  section  for  ring- 
barking  timber  on  his  lease  without  the  per- 
mission of  the  Local  Land  Board.  Ex  p  rte 
Phillips,  (1908)  8  S.R.  (N.S.W.)  52,  affirmed. 
Goodwin  v.  Phillips,  7  C.L.R.  1. 


—      _.     _„      „^      ^^^^      ^,l/uy,t,       ^tiuus       .0.01       i0»O. 

Minister  for  Lands  v.  The  Bank  of  New 
South  Wales,  9  C.L.R.  322,  considered  and 
applied.  Att.-Gen.  v.  Mackinnon,  26  W.N. 
(N.S.W.)     138.     affirmed.  Mackinnon    v. 

Att.-Gen.  for  N.S.W.,  9  C.L.R.  503. 

Forfeiture— Reservation  from  sale  or  lease 
—Crown  Lands  Act  1884  (N.S.W.)  (48  Vict. 
No.  18),  ss.  96,  136— Crown  Lands  Act  1895 
'N.S.W.)  (58  Vict.  No.  18),  s.  26— Crown 
Lands  (Amendment)  Act  1908  (N.S.W.) 
(No.  30),  s.  42.]— When  an  improvement 
lease  has  been  forfeited  under  s.  96  of  the 
Crown  Lands  Act  1884,  the  land  included  in 
the  lease  becomes  Crown  land  reserved  from 
sale  or  lease  until  othem-ise  notified  in  the 
Gazette,  within  the  meaning  of  s.  136  of 
that  Act,  as  amended  by  s.  42  of  the  Crown 
Lands  (Ameyidment)  Act  1908.   In  re  Priestley, 


consniutea    by    earher    Crown    Land    Acts. 
;    The  Reserves  Declaratory  Act  1895,  s.  6,  pro- 
vided that  for  the  future  a  revocation  of  a 
reservation  from  lease  should  not  take  effect 
until  after  the  expiration  of  sixty  days  from 
tlie  notification  of  revocation.     A  number  of 
leases   were   dealt   with   by  the   Commission 
and  many  of  them  were  cancelled   and  for- 
feited.    Held,  that  the  provisions  of  the  Im- 
provetnent     Leases     Cancellation     Act     with 
reference  to  tenures  and  reservations  should 
be  read  with  the  provisions  of  the  existing 
Crown  Lands  Acts  and  Acts  dealing  -n-ith  the 
reservation  of  Crown  Lands,  and  that  on  the 
revocation    of    a    reserve    which    came    into 
existence  automatically  under  s.  3,  the  pro- 
visions  of  s.    6   of  the   Reserves   Declaratory 
Act  1895  applied,  and  the  revocation  did  not 
take  effect  until  the  expiration  of  60  days 
from  the  notification.      Bank  of  New  South 
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Wale^  V.  Perry,  (1909)  9  S.R.  (N.S.W.)  158, 
affirmed.     Minister  for  Lands  {N.S.W.)  and 

Perry  v.  Bank  of  New  South  Wales,  9  C.L.R. 
322. 

(c)   Pastoral  Leask. 

Land  Act  1898  (W.A.)  (62  Vict.  No.  37), 
ss.  19,  105  Application  for  pastoral  lease — 
Boundaries  —  Amendment  —  Fixed  point  — 
Natural  or  permanent  artificial  object — Falsa 
demonstratio. — The  appellants  were  in  posses- 
sion of  a  pastoral  lease  called  Block  A.,  con- 
taining more  than  000  square  miles,  which 
included  a  permanent  spring  known  as 
Eracootharra  Pool.  The  boundaries  of 
Block  A.  were  not  visiblj*  defined.  Of  the 
identity  and  actual  location  of  that  pool 
there  is  no  doubt,  but  its  geographical  posi- 
tion with  regard  to  Block  A.  was  not  accu- 
rately known  when  one  Comtesse  put  in  an 
application  for  a  pastoral  lease,  submitting 
a  sketch  showing  the  pool  in  the  south-west 
corner  of  the  land  applied  for.  and 
also  showing  the  supposed  position  of  the 
land  applied  for  in  reference  to  Block  A. 
Comtesse's  application  was  approved  of,  and 
some  time  afterwards  the  actual  position  of 
Eracootharra  Pool  was  discovered  to  be  in 
Block  A.,  and  not  in  the  land  applied  for  by 
him.  Sect.  19  of  the  Land  Act  1898  (W.A.) 
(62  Vict.  No.  37)  directed  {inter  alia)  that 
*'  every  application  for  land  which  has  not 
been  surveyed  .  .  .  shall  contain  or  be 
accompanied  by  a  sketch  of  the  proposed 
boundaries,  which  shall  be  fixed  wherever 
possible  with  reference  to  some  natural  or 
permanent  artificial  object,  and  show  the 
position  of  the  land  with  reference  to  any 
lake,  river,  or  main  stream,  and  also  to  land 
held  by  or  in  the  occupation  of  any  other 
person  in  the  locality  ;  and  also  show  all 
permanent  water-holes  and  springs  within 
the  area  applied  for."  Sect.  105  of  the  same 
Act  directed  {inter  alia)  that  the  "  descrij)- 
tion  furnished  by  an  applicant  for  pastoral 
land  shall  be  full  and  particular  and  shall 
refer  to  some  fixed  point  or  object  which  can 
be  recognised  by  the  department."  Held, 
that  the  provision  as  to  reference  to  land 
held  by  or  in  the  occupation  of  another 
person  in  the  locality  is  directory,  and  only 
applies  to  land  in  the  visible  occupation 
of  other  persons  and  the  boundaries  of  which 
are  actually  defined,  or  at  least  known  with 
some  reasonable  degree  of  certainty,  and  that 
Comtesse    was    entitled    to    have    the    land 


i  applied  for  by  him  fixed  relatively  to  the 
actual  position  of  Eracootharra  Pool,  which 
was  the  "  natural  object  "  contemplated  by 
s.  19  and  the  "  fixed  point  or  object  "  contem- 

I  plated  by  s.  105,  but  not  so  as  to  interfere 
with  any  of  the  appellants'  rights  in  respect 
to  Block  A.  Per  Griffith,  C.J. — Where  there 
is  an  apparent  repugnancy  between  different 
parts  of  a  description  so  that  full  effect  can- 
not be  given  to  the  whole,  the  proper  rule  is 
to  give  most  efTect  to  those  things  about 
which  men  are  least  liable  to  make  a  mistake. 
Phillips  and   Others  v.   The  Crown,  12  W.A. 

I    L.R.  182,  affirmed.     Phillips  v.   The  Crown, 

j    12  C.L.R.  287. 

Pastoral  tenant  from  Crown— Income  tax- 
Deduction— Land  and  Income  Tax  Assess- 
ment Act  1907  (W.A.),  s.  30  (7).]— A  pastoral 
tenant  from  the  Crown  in  Western  Australia 
is  and  is  entitled  to  the  privileges  of  an  owner 
within  the  meaning  of  s.  30  (7)  of  that  Act. 
Burt  v.  Commissioner  of  Taxation,  15  C.L.R. 
469. 

1        Reservation  of  power  to   "sell" — Horae- 
I    stead  and  grazing  leases — Conditional  "  sale  " 
— Dispossession  —  Quiet  enjoyment  —  Lease 
I    under  regulations — Alteration  of  regulations 
I    and  new  legislation— Australian  Waste  Lands 
I    Acts  Repeal  Act  1855  (18   &  19  Vict.  c.  53), 
!    s.  7— Crown  Lands   Regulations  2nd   March 
I   1887  (W.A.)— Western  Australia  Constitution 
j    Act  1890  (53  &  54  Vict.  c.  26),  s.  4  (2)— Home- 
I    steads   Act  1893  (W.A.)  (57  Vict.  No.  18)— 
Land  Act  1898  (W.A.)  (62  Vict.  No.  17).]— In 
pursuance  of  a  power  vested  in  the  Crown 
to  dispose  of  Crown  land  in  Western  Australia 
under  conditions  prescribed  by  the  Regula- 
tions then  in  force  "  or  by  any  Regulations 
amending   or   substituted   for   the   same,"    a 
pastoral  lease  was  granted  in  1887,  contain- 
ing a  reservation  to  the  Crown  of  a  right  to 
sell  the  land  comprised  in  the  lease  ;   and  the 
Regulations  also  contained  a  similar  reserva- 
tion of  a  power  to  sell  subject  to  the  pro- 
visions of  the  Regulations.     By  the  Western 
Australia  Constitution  Act  1890.  the  right  to 
dispose  of  Crown  lands  and  to  make  reglua- 
tions    was    transferred    to    the    autonomous 
government  then  established  ;    but  all  con- 
tracts  made   by   the   Crown   and   all   vested 
rights    already    accrued    relating    to    Crown 
lands  prior  to  that  Act  were  expressly  saved 
f"om  interference.   In  pursuance  of  the  Home- 
steads Act   1893,   and  the  Lands  Act   1898, 
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which    created    new    forms    of    conditional    ' 
alienation  of  Crown  lands  not  in  vise  in  1887, 
the     Government     granted    homestead    and 
grazing  leases  to  other  persons,  who,  by  virtue 
thereof,  entered  and  took  possession  of  the 
land    of    the    pastoral   lessees.       Held,    that, 
assuming  that  a  covenant  for  quiet  enjoyment 
was  imphed  in  the  pastoral  lease,  and  that 
the  homestead  or  grazing  leases  followed  by 
dispossession  would,  if  inconsistent  with  the 
rights    of    the    pastoral    lessee,    have    been 
breaches   of   such   a  covenant    (as  to  which 
quaere),  no  breach  had  been  committed  by 
the  Government  of  the  covenant.    The  home- 
stead and  grazing  leases  were  not  infringe- 
ments of  the  Constitution  Act  1890,  as  they 
were    "  sales "    within   the   meaning    of    the 
Crown's  reservation  of  the  power  to  sell  con- 
tained in  the  pastoral  lease  and  the  Regvila- 
tions.     Tlie  pastoral  lessee  having  no  power 
under  his  lease  to  acquire  the  fee,  his  land 
remained  "  Crown  lands,"  subject  to  be  sold 
or  otherwise  disposed  of  under  the  Regula- 
tions, whether  those  in  force  in  1887  or  as 
altered  by   subseciuent    amendments    of   the 
Regulations     or     by     statutory     enactments 
creating  new  forms  of  alienation.     No  cove- 
nant  could  be  impled  in  the  pastoral  lease 
against  the   Crown  that  it  would   not   take 
advantage  of  such  alteration  of  the  Regula- 
tions as  might  take  place  subsequent  to  the 
granting  of  the  lease.    Steere  v.  The  Minister 
for   Lands,    6   W.A.L.R.      178,    overruled   in 
part.    Moore  v.  The  Crown,  9  W.A.L.R.  235, 
varied.    Moore  <Sc  Scroope  v.  State  of  Western 
Australia.  5  C.L.R.  326. 

{d)  Se-ttlement  Lease. 
Rights  of  holders  of  adjoining  land— Fence 
erected  on  common  boundary— Contribution 
towards  cost— Liability  of  freeholder- Right 
of  settlement  lessee  to  contribution— Con- 
struction of  statutes— Crown  Lands  Act  1884 
(N.S.W.)  (48  Vict.  No.  18),  s.  141— Crown 
Lands  Act  1895  (N.S.W.)  (58  Vict.  No.  18), 
ss.  24,  25.]— A  holder  of  land  in  freehold  is 
Hable  to  contribute  towards  the  cost  of  a  fence 
erected  on  his  boundary  by  a  person  entitled 
under  s.  141  of  the  Crown  Lands  Act  1884  to 
call  upon  an  adjoining  holder  for  contribution. 
So  held,  per  Griffith,  C.J.,  O'Connor  and 
Isaacs,  J  J.  But  held  (per  totam  curiam),  that 
the  holder  of  a  settlement  lease  \mder  ss.  24 
and  25  of  the  Crown  Lands  Act  1895  is  not 
entitled  to  claim  contribution  under  the 
section.     Per  Higgins,  J.— Sect.  141  has  no 


application  as  against  or  in  favour  of  owners 
in  fee  simple  under  old  titles,  but  is  restricted 
to  purchasers  and  others  who  are  still  in  con- 
tractual relations  with  the  Crown  under  the 
Crown  Lands  Acts.  In  re  Berry,  (1907) 
7  S.R.  (N.S.W.)  768,  affirmed  on  the  first 
point,  and  reversed  on  the  second.  Higgins  v. 
Berry,  G  C.L.R.  618. 

(e)   Rates. 

Local  Government  Act  1906  (N.S.W.) 
(No.  56),  s.  144— Rates— Holder  of  lease  or 
license  from  Crown- Person  registered  as 
holder— Married  woman  living  with  her 
husband— Right  to  lease  Crown  lands- 
Transfer  intended  to  take  effect  as  security 
only.]— The  respondent,  a  married  woman, 
living  Tsith  her  husband,  was  registered  in 
the  books  of  the  Crown  Lands  Department 
as  the  lessee  by  transfer  of  Crown  lands,  the 
words  "by  way  of  mortgage  only  '  being 
inserted  in  the  register  under  the  respondent's 
name.  In  an  action  against  the  respondent, 
as  the  holder  of  a  lease  of  Crown  lands,  to  re- 
cover municipal  rates  under  s.  144  of  the 
\  Local  Government  Act  1906,  the  defence  was 
!  set  up  that  under  s.  47  of  the  Crown  Lands 
\  Act  1889  the  respondent  could  not  become 
the  holder  of  a  lease  from  the  Crown.  Held, 
that  "  holder  "  meant  "  registered  holder," 
and  that  the  respondent,  having  procured 
hjerself  to  be  registered  as  lessee,  could  not 
set  up  the  alleged  invaUdity  of  the  lease 
against  the  Crown,  or  the  municipal  autho- 
rity, to  whom,  pro  tanto,  the  Crown's  right  to 
impose  taxation  had  been  delegated  by  the 
Local  Government  Act.  Held,  also,  that  the 
respondent's  liability  was  not  affected  by  the 
existence  of  equitable  rights  as  between  her- 
self and  her  transferror.  Wingadee  Shirf- 
Council  V.  Willis.  11  C.L.R.  123. 

1  (/)   General. 

Assignment— Agreement  by   purchaser  to 
{    allow  vendor  to  retain  portion  under  sub-lease 
I    -  Agreement  by  vendor  to  erect  improvements 
j   —Delay  on  part  of  vendor— Right  of   vendor 
to  specific    performance  or    compensation- 
Action  by    purchaser     against     vendor    for 
trespass  —  Injunction.]  —  See  Vendok  Am> 
Pttrchaser.     Swan  v.  Richardson,   5  C.L.R. 
765. 

Crown  Lands  Act  1889  (53  Vict.  No.  21). 
s.  47— Holder   of  lease   or  license— Married 
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woman— Transfer.]— Sewiftic,  s.  47  applies 
only  to  dealings  direct  with  the  Crown  and 
does  not  make  a  married  woman  incapable 
of  holding  a  lease  by  transfer.  The  respon- 
dent could  not  set  vip  alleged  invalidity  of 
the  lease  against  the  Crown  or  municipal 
authority.  Wingadic  Shire  Council  v.  Willis, 
11  C.L.K.  123. 

Deed  of  gift  of  Crown  leasehold—No  de- 
livery of  possession— Necessary  conditions  of 
transfer.] — See  Gift.  Anning  v.  Aiming. 
4  C.L.R.  1049. 

V.  LAXD  BOARD. 

Conflicting  applications  for  holdings— De- 
termination of  order  of  priority  by  Local 
Land  Board  Reference  by  Minister  for 
Lands  to  Land  Appeal  Court— Crown  Lands 
Act  1895  ^N.S.W.)  (58  Vict.  No.  18),  s.  59  — 
Crown  Lands  Amendment  Act  1905  (N.S.W.) 
(No.  42  of  1905),  S.28  -Crown  Lands  (Amend- 
ment) Act  1908  (N.S.W.)  (No.  30  of  1908), 
S.  42.] — Sect.  2,S  of  the  Crown  Lands  Amend- 
ment Act  of  1905  (N.S.W.),  after  providing 
tor  tiie  mode  of  determination  by  a  Local 
Land  Board  of  tlie  order  of  priority  of  con- 
flicting applications  for  holdings,  provides 
that  '•  (d)  Xo  determination  of  the  order 
of  priority,  or  decision  of  the  board  as  to 
whether  an  applicant  i.s  or  is  not  entitled 
to  be  included  in  a  l>allot  to  determine 
priority,  shall  be  the  subject  of  an  appeal 
to  the  Land  Appeal  Court."  Sect.  59  of 
tlie  Croicn  Lands  Act  of  1895,  as  amended 
by  the  Crown  Lands  (Amendment)  Act 
1908,  provides  that  "  The  Minister  may  refer 
to  the  Land  Appeal  Court  any  decision  or 
recommendation  of  a  Local  Land  Board, 
wlierebv  the  rights,  interests,  or  revenues 
of  the  Crown  may  have  been,  or  may  here- 
after be  injuriously  affected,  and  may  like- 
wise refer  any  case  where  it  may  appear 
that  a  Local  Land  Board  has.  or  shall  have, 
failed,  or  neglected,  to  duly  discharge  its 
duty  according  to  law,  or  tliat  a  Local  Land 
Board  has  or  shall  have  exceeded  such  duty, 
or  that  a  rehearing  or  further  considera- 
tion is  warranted."  Ildd.  that  a  reference 
to  the  Land  Appeal  Court  under  tlie  latter 
section  is  not  an  appeal  within  the  meaning 
of  the  former  section.  an<l,  therefore,  that 
the  ;Minister  may  properly  refer  to  the  Land 
Appeal  Court  a  determination  by  a  local 
Land  Board  that  one  of  several  a])plicants 


for  a  Crown  lease  of  certain  land  had  prior 
claims  to  any  of  the  other  applicants. 
In  re  Whitfeld,  and  In  re  Mitchell,  13  S.R. 
(N.S.W.),  93  reversed.  Minister  for  Lands 
(N.S.W.y  V.  Whitfeld,  Minister  for  Lands 
(NS.W.)   v.  Mitchell,  17  C.L.R.  295. 

Crown  Lands  Act  (N.S.W.)  1884  (48  Vict. 
No.  18),  s.  17— Crown  Lands  Act  1889  53 
Vict.  No.  21),  s.  8,  sub-s.  (vi.)— Crown  Lands 
Amendment  Act  1905  (No.  42  of  1905).  ss. 
6  (2),  7 — Appeal  from  decision  of  Land 
Board— Security  for  costs  of  appeal — Deposit 
of  money  order  not  payable  to  bearer- 
Objection  to  jurisdiction  of  Appellate  Court- 
Question  of  law — Appeal  by  special  case — 
Crown  Lands  Amendment  Act  1908  (N.S.W.) 
(No.  30  of  1908),  s.  42.  Schedule— Right  of 
appeal  from  Land  Board— Effect  of  subse- 
quent legislation. 1— Under  the  Crown  Lands 
Acts  questions  arising  between  rival  appli- 
cants for  Crown  lands  are  determined  by 
tlie  Land  Board  of  the  district.  By  s.  17 
of  the  Grown  Lands  Act  1884,  as  amended 
hy  later  Acts,  either  party  to  any  such 
proceeding  may  appeal  to  the  Land  Appeal 
Court  within  a  specified  time  on  giving 
notice  and  depositing  with  the  Chairman  of 
tlie  Board  from  whose  decision  the  appeal 
is  to  be  brought  the  sum  of  £5  as  security 
for  costs  of  the  appeal.  By  s.  8,  sub-s.  vi. 
of  the  Crown  Lands  Act  1889  the  Land 
Appeal  Court  in  any  case  before  it  shall, 
if  required  by  either  party,  and  may  of 
its  own  motion  state  a  case  upon  any  ques- 
tion of  law  arising  and  siibmit  it  for  deci- 
sion to  the  Supreme  Court.  Held,  that  a 
question  arising  before  the  Land  Appeal 
Court  as  to  its  jurisdiction  to  entertain  a 
jiarticular  appeal  was  a  question  of  law 
within  the  meaning  of  the  last-mentioned 
sub-s.,  and  therefore  might  be  submitted 
Iiy  special  case  to  the  Supreme  Court.  Ob- 
jections to  the  jurisdiction  of  the  Land 
Appeal  Court  to  entertain  an  appeal  may 
be  taken  by  way  of  appeal  to  the  Supreme 
Court,  whether  they  can  or  not  be  taken 
liy  prohibition.  Barker  v.  Palmer,  8  Q.B.D., 
9.  and  Ah  Yick  v.  Lehmert,  2  C.L.R.  593, 
applied.  Sect.  6,  sub-s.  (2)  of  the  Crown 
hands  Amendment  Act  1905  directs  the 
Land  Board  in  the  case  of  simultaneous 
conflicting  applications  for  land  under  that 
Act  to  give  j)reference  to  the  applicant 
whose  land  adjoins  or  is  nearest  to  that 
applied   for,   unless   in  the   Board's  opinion 
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that  applicant  is  substantially  less  in  need 
of  additional  land  than  a  competing  appli- 
cant. Held,  that  the  right  of  appeal  from 
a  local  Land  Board  was  not  taken  away 
Avith  regard  to  questions  arising  under 
sub-s.  (2)  of  s.  6  by  s.  7  of  the  Act,  which 
prohibited  an  appeal  from  decisions  under 
s.  6  on  certain  questions,  and  (per  O'Connor, 
J.)  that  the  Crown  Lands  ^ct  1908,  which 
declared  that  there  should  be  no  appeal 
from  any  decision  under  s.  6  of  the  Act  of 
1905,  did  not  operate  retrospectively  to 
take  away  any  right  of  appeal  which  had 
already  accrued.  In  re  Wilmott.  25  X.S.W. 
W.X.  179,  reversed.  Wilmott  v.  EaufUne,  9 
C.L.E.  36. 

\1.  OCCUPATION  LICENSE. 

Relationship  between  Crown  and  licensee — 
Agreement  by  Crown  not  to  disturb  licensee — 
Implication  of  covenant  for  quiet  enjoyment — 
Powers  of  Minister  with  respect  to  Crown 
lands — Estoppel — Res  judicata — Crown  Lands 
Act  1884  (N.S.W.)  (48  Vict.  N0.I81,  ss.  5,  6— 
Crown  Lands  Act  1889  (N.S.W.)  (53  Vict.  No. 
21).  s.  33— Crown  Lands  Act  1895  (N.S.W.) 
<58  Vict.  No.  18),  s.  49.]— An  occupation 
license  under  the  Crown  Lands  Acts  is 
an  annual  tenure  of  land,  in  respect  of 
which  the  licensee  pays  fees  subject  to 
re-appraisement,  and  which  is  renewable 
under  certain  conditions  from  year  to  year. 
The  holder  of  such  a  license  agreed  with 
the  Government  that  there  should  be  a 
re-appraisement  of  the  license  fees,  but 
Tiefore  the  re-appraisement  the  Government 
iiemanded  payment  at  the  original  rates. 
The  licensee  failed  to  pay  the  amounts 
•claimed,  and  the  Government  published  a 
notification  in  the  Government  Gazette  that 
the  license  had  not  been  renewed.  The 
result  of  the  notification,  if  valid,  was 
that  the  lands  in  question  became  Crown 
lands  available  for  ocupation  under  annual 
lease.  In  an  action  by  the  licensee  against 
tne  Government  for  damages  for  breach  of 
contract  the  declaration  alleged  that  the 
licensee  then  agreed  with  the  Government, 
that  in  consideration  of  his  paying  the 
fees  demanded,  the  notification  should  be 
withdrawn  and  he  should  be  permitted,  sub- 
ject to  the  provisions  of  the  Crown  Lands 
Acts,  to  quietly  enjoy  the  area  so  long  as 
the  license  should  be  renewed,  free  irom  in- 
terference,   disturbance   or   eviction   bv   the 


Government  or  persons  claiming  under  it 
1  by  matter  subsequent  to  the  payment  of 
the  fees  in  question.  The  fees  were  paid  by 
the  licensee,  but  the  notification  was  not 
revoked,  and  an  annual  lease  was  granted 
to  another  person  of  portion  of  the  area. 
By  the  decision  of  the  Privy  Council  in 
O'Keefe  v.  Malone  (1903)  A.C.  365,  the 
Crown  was  not  entitled  to  the  fees  de- 
manded in  respect  of  the  lands  in  question, 
and  the  licensee  was,  therefore,  entitled  to 
remain  in  possession  under  his  license.  Held, 
on  the  demurrer  to  the  declaration,  that  it 
disclosed  a  good  cause  of  action.  The  agree- 
ment, regarded  as  an  agreement  by  the 
Crown  for  valuable  consideration  not  to  do 
any  act  in  violation  of  the  rights  of  the 
licensee,  Avas  a  valid  exercise  of  the  power 
of  the  Executive  to  make  contracts  with 
respect  to  the  lands  of  the  Crown  within 
the  limits  imposed  by  Statute;  and  if  the 
rights  of  the  parties  had  been  doubtful, 
the  contract  would  have  been  good  as  a 
compromise  of  a  bona  fide  dispute.  Even 
i  if  the  Crown  had  been  entitled  to  the  fees 
'  demraaded,  and  the  license  had  therefore 
:  become  liable  to  forfeitixre  for  breach  of 
.  the  condition  of  payment  of  fees  the  agree- 
'  ment  on  the  part  of  the  Crown  would  have 
been  justifiable  as  an  exercise  by  the  Mini- 
ster of  tne  power  of  waiver  conferred  by  s. 
6  of  the  CroiL-n  Lands  Aet  1891.  Quaere, 
whether  there  is  an  implied  covenant  for 
quiet  enjoyment  in  the  tenure  created  by  an 
occupation  license  under  the  Crown  Lands 
Acts.  The  Local  Land  Boards,  subject  to 
appeal  to  the  Land  Court,  have  jurisdiction 
to  entertain  applications  for  annual  leases 
of  Crown  lands,  and  to  make  recommenda- 
tions thereon  to  the  Minister.  Held,  that, 
where  the  lands,  as  to  which  an  applica- 
tion for  an  annual  lease  was  made,  were 
lawfully  held  under  an  occupation  license, 
though  the  area  was  by  the  Crown  Lands 
Acts  liable  to  disposition  by  the  Crown 
in  certain  ways  adversely  to  the  licensee, 
yet  it  was  not  Crown  lands  available  for 
annual  lease,  and  was  consequently  not  sub- 
ject to  the  jurisdiction  of  the  Land  Board 
for  the  purpose  of  such  an  application, 
and,  therefore,  an  erroneous  decision  to  the 
contrary  by  the  Land  Court  did  not  create 
an  estoppel  as  between  the  licensee  and  the 
Crown  in  any  subsequent  proceedings  with 
respect  to  the  same  area.     Per  Griffith.  C.J. 
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— The  Crown  is  not  a  party  to  the  proceed- 
ings before  a  Land  Board  on  such  an  appli- 
cation, and,  therefore,  in  any  case  between 
a  subject  who  had  been  a  party  and  the 
Crown,  estoppel  could  not  arise,  owing  to 
want  of  mutuality.  O'Keefe  v.  Williams, 
(1007)  7  S.R.  (N.S.W.)  304.  reversed 
O'Kecfe  v.  Williams,  5  C.L.R.  217. 

VII.  DEDICATION  TO  PUBLIC. 
Rights  of  holder — Grant  by  Crown  of 
annual  lease  of  lands  held  under  occupation 
license — Eviction  of  licensee  by  annual  lessee 
— Liability  of  Crown  for  breach  of  covenant 
of  quiet  enjoyment — Derogation  from  grant 
— Relationship  between  Crown  and  holder  of 
Crown  lands— Landlord  and  tenant— Dis- 
turbance of  possession  of  lessee  by  assignee  of 
lessor— Damages— Cost  of  legal  proceedings 
— Recovery  of  rent  paid  to  lessor  by  assignee- 
Practice — Amendment  of  Pleadings  at  the 
rial— Crown  Lands  Act  of  1884  (N.S.W.)  (48 
Vict.,  No.  18),  s.  81 — Crown  Lands  Act  of 
1895  (N.S.W.)  (58  Vict.,  No.  18),  s.  4.)- In 
IS'.tO  the  phiintiff's  testator,  Andrew 
O'Keefe,  was  entitled  to  the  exclusive  occu- 
pation of  certain  Crown  lands  as  the  holder 
of  occupation  licenses,  which  operate  as  a 
demise  for  a  year  renewable  at  the  option  of 
the  licensee,  the  license  fees  being  payable 
in  advance.  O'Keefe  did  not  pay  the 
license  fees  for  1900  at  the  time  appointed 
by  a  gazette  notice,  and  on  6th  January. 
1900,  it  was  notified  that  his  occupation 
licenses  liad  not  been  renewed  for  that  year. 
This  notification — as  it  was  subsequently 
lield — was  inoperative,  as  the  license  fees 
demanded  were  not  then  legally  due.  On 
12th  .lanuary,  however,  O'Keefe  interviewed 
an  officer  of  the  Lands  Department  as  to 
the  non-renewal  of  his  licenses,  and  paid  the 
license  fees  demanded  into  the  Treasury, 
tlie  money  being  placed  to  a  stispense  ac- 
count, pending  the  decision  of  the  Minister. 
On  20tli  January  the  Minister  approved  a 
minute  reversing  the  non-renewal  of  the 
licenses  for  1900,  "subject  to  any  conflict- 
ing interests  that  may  have  arisen  since 
:51st  December  last,  and  to  any  annual  lease 
applications  lodged  since  that  date.  "  This 
reversal  was  gazetted  on  14th  February. 
In  the  interval  between  20th  January  and 
14th  February  one  Malone  applied  for  an 
annual  lease  of  portion  of  O'Keefe's  hold- 
ing.       Tliis    application    was    opposed    by 


O'Keefe,  but  was  granted  by  minute  of  the 
Executive  Council  dated  19th  November, 
1900,  and  Malone  entered  under  this  lease 
and  dispossessed  O'Keefe.  O'Keefe  subse- 
quently obtained  a  verdict  in  an  action  of 
trespass  against  Malone,  it  being  held  by 
tlie  Frivy  Council  in  1903  that  when  the 
annual  lease  was  granted  O'Keefe  was  en- 
titled to  the  exclusive  occupation  of  the 
whole  of  the  land.  O'Keefe  paid  the  license 
fees  for  the  whole  area  for  1901,  and  in 
November,  1901,  he  tendered  the  fees  in 
full  for  1902,  but  the  Crown  refused  to 
accept  them  except  for  the  area  not  included 
in  the  portion  leased  to  Malone.  O'Keefe 
having  died,  the  plaintiffs,  his  executors, 
brought  this  action  against  the  Crown, 
alleging  a  breach  by  the  Crown  of  an  agree- 
ment with  O'Keefe  that,  in  consideration  of 
his  paying  the  license  fees  demanded,  the 
notification  of  the  non-renewal  of  his  occu- 
pation licenses  should  be  revoked,  and  that 
he  should  be  permitted  quietly  to  enjoy 
the  lands  free  from  interference  on  the  part 
of  the  Crown,  or  any  person  claiming  under 
it  by  matter  subsequent  to  the  said  pay- 
ment. At  the  trial  of  this  action  before 
Cohen,  J.,  the  plaintiffs  applied  to  add  a 
count  alleging  a  breach  by  the  Crown  of  an 
implied  agreement  not  to  derogate  from  the 
renewed  licenses.  This  application'  was  re- 
fused, and  Cohen,  J.,  being  of  opinion  that 
the  plaintiffs  had  not  proved  a  breach  of 
the  express  agreement  alleged  in  the  first 
count,  entered  a  verdict  for  the  defendant, 
but  asesssed  the  damages  to  which  the 
plaintiffs  would  be  entitled  if  successful 
in  the  action.  This  decision  was  affirmed 
by  the  Full  Court.  Held,  that  there  was  no 
evidence  of  a  breach  of  the  express  agree- 
ment alleged  in  the  first  count,  but  that  the 
amendment  asked  for  by  the  plaintiffs  at 
the  trial  should  have  been  allowed,  as  the 
proposed  count  was  merely  aii  alternative 
statement  of  the  rights  of  the  parties  based 
upon  the  admitted  facts.  Held,  by  Griffith, 
C.J.,  Barton  and  Isaacs,  JJ.  ( Higgins.  J., 
dissenting)  that  there  had  been  a  breach 
of  an  implied  agreement  by  tlie  Crown  not 
to  derogate  from  O'Keefe's  rights  under  the 
occupation  licenses,  for  which  the  plaintiffs 
were  entitled  to  recover  as  damages  the 
expenditure  inctirred  by  their  testator  by 
reason  of  the  loss  of  the  portion  of  the  land 
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granted  to  Malone,  and  so  much  of  the 
damages  and  costs  of  the  trespass  action  as 
they  were  unable  to  recover  from  Malone. 
Per  trriffith,  C.J.,  and  Isaacs,  J. — In  a 
demise  by  the  Crown  under  tlie  Crown  Lands 
Acts  a  contractual  obligation  is  to  be  im- 
plied that  the  Crown  will  not  disturb,  or 
authorize  the  disturbance  of,  the  lessee  in 
his  occupation,  and  will  not  do  anything  in 
derogation  of  the  rights  conferred  by  the 
statutory  contract.  The  functions  of  the 
Minister  with  respect  to  granting  occupa- 
tion licenses  are  ministerial,  not  judicial. 
A  disturbance  of  the  possession  of  the 
lessee  by  an  assignee  of  the  lessor  claim- 
ing under  an  assignment  subsequent  to  the 
lease  is  a  breach  of  the  lessor's  implied 
covenant  for  quiet  enjoyment.  Per  Griffith, 
C..J. — If  the  plaintiffs'  testator  were  re- 
garded as  being  in  law  in  possession  of  the 
land  during  the  period  in  question,  the 
Crown  would  not  be  entitled  to  retain  as 
against  them  the  rent  received  for  the  use 
of  the  land  from  Malone.  Per  Higgins, 
J. — As  against  the  Crown  no  covenant  for 
quiet  enjoyment  is  to  be  implied  from  the 
license,  and  tliere  was  in  fact  no  breach  on 
the  part  of  the  Crown  of  any  duty  not  to 
derogate  from  the  grant.  It  is  not  dero- 
gation from  a  grant  to  issue  another  grant 
wliich  is  invalid — although  it  may  be  a 
breach  of  a  covenant  for  quiet  enjoyment. 
Decision  of  the  Supreme  Court :  O'Keefe  v. 
WnUams,  10  S.R.  (N.S.W.)  253,  reversed. 
O'Keefe  v.  Williams.  11   C.L.R.  171. 

Dedication  to  public  use — Public  trust — 
Alteration  of  use— New  South  Wales  Con- 
stitution Act  1855  fl8  &  19  Vict.  c.  54^  s.  II.l— 
Prior  to  the  Xew  South  Wales  Constitution 
Act  185.5  and  up  to  the  year  1900  Govern- 
ment House,  Sydney,  and  the  land  on  which 
it  stands  were  used  by  the  Crown  for  a 
residence  for  the  Sovereign's  representative 
in  ISTew  South  Wales.  Held,  that  they  were 
not  dedicated  to  the  use  of  the  public  or 
appropriated  by  way  of  charitable  trust  in 
such  a  way  as  to  confer  upon  the  oreneral 
community,  either  of  New  South  Wales  or 
of  the  United  Kingdom,  any  right  against 
the  Crown  to  have  them  used  for  that  pur- 
pose. Eeld,  also,  that  whether  the  land 
was  or  was  not  "  waste  land  of  the  Crown  " 
within  the  meaning  of  the  Constitution  Act 
1S55,  the  Governor  with  the  advice  of  the 
C.L.R.D.         9 


Executive  Council  might,  saving  the  rights 
of  the  Crown  of  the  United  Kingdom  put 
the  house  and  land  to  other  uses.  Williams 
v.  Attorney-General  for  New  South  Wales, 
16  C.L.R. ,  404,  affirmed.  Attorney-General 
(N.S.W.)  V.  Williams,  P.C.  19  C.L.R.  343, 
1915  A.L.  513. 

VIll.  GENERAL. 

New  South  Wales  Crown  Lands  Acts- 
Agreement  by  the  Crown  with  licensee  of 
land — Jurisdiction  of  Land  Appeal  Court.l  — 
An  agreement  by  the  Government  that  in 
consideration  of  a  licensee  of  land  paying 
license  fees  as  demanded  (which  had  been 
refused  because  of  a  dispute  as  to  a  new 
appraisement)  a  notification  to  the  effect 
that  the  licenses  had  not  been  renewed 
owing  to  non-payment  thereof  should  be 
revoked,  and  that  the  licensee  should  quietly 
enjoy  his  holding  is  not  ultra  vires  the 
Crown  as  being  contrary  to  the  New  South 
Vvales  Crown  Lands  Acts,  and  on  breach 
thereof  by  the  Government  an  action  will 
lie.  Held,  also,  that  the  Land  Appeal 
Court  had  no  jurisdiction  to  determine  the 
status  of  such  land  and  to  decide  that  the 
said  land  was  not  held  by  the  licensee  under 
the  agreement,  but  was  available  for  annual 
leases.     Williayns  v.  O'Keefe,  1910  A.C.  186. 

Vesting  of  lands  the  property  of  the  Crown 
in  the  Commissioners — Order  in  Council — 
Proclamation  by  Governor  in  Council — Title 
in  Commissioners  without  conveyance — 
Ejectment— Sydney  Harbour  Trust  Act  1900 
(No.  1  of  1901),  S.  27.1— Sect,  '■^~  of  the  Sydney 
Harbour  Trust  Act  1900  (N.S.vY.)  vests  in 
the  Sydney  Harbour  Trust  Commissioners 
certain  lands  enumerated,  and  provides  that 
the  Governor  may  at  any  time  vest  in  the 
Commissioner  any  further  lands  the  pro- 
perty of  the  Crown  deemed  to  be  necessary 
for  the  purpose  of  carrying  out  the  provi- 
sions of  the  Act.  Held,  that  under  that 
section  the  Governor  had  power  to  vest 
lands  the  property  of  the  Crown  in  the 
Commissioners  by  Order  in  Council,  and. 
that  a  proclamation  by  the  Governor  in 
Council  declaring  that  land  which  had  been 
resumed  by  the  Crown  under  the  Public 
Works  Act  1900  (N.S.W.)  was  deemed  to 
be  necessary  and  should  be  thereby  vested  in 
the  Commissioners  for  the  purposes  of  the 
Act   was   sufficient   evidence   that   the   land 
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liiul  l)i-i-om.'  v.>t.<|  in  tlic  Commissioiu'r.s 
witliout  any  jrrant  or  ftirtlu-r  conveyance. 
Sifdncy  Harbour  Trust  ('(jiiimissioners  V. 
jiailcs,  (1907)  7  8.R.  (X.S.W.)  567  re- 
versed. 'Sydney  Harbour  Trust  Commis- 
sioners r.  Wnilcs,  .")  C.L.R.  879. 

Grant    of    Crown    lands— Volunteer    Force 
Regulation  Act  1867  (31  Vict.  No.  5).  s.  44- 
Lands    open    to    conditional    sale     Areas    set 
apart   for   holdings     Crown   Lands   Act  1884 
(48  Vict.  No.  18).  ss.  21,  22.  24,  26— Crown 
Lands    Act  1889   (53   Vict.    No.  21)    s.  18— 
Crown    Lands    Act     Amendment    Act    1903 
(No.  15   of  1903),   s.  29     Crown    Lands   Act 
Amendment  Act  1905  ( No.  42  of  1905).  s.  4.1— 
By    s.    44    of    tlu'    Vohmtrrr   Force    Rcgula- 
iiun    .1'/    18()7   every   volunteer   not   serving 
for  pay  after  five  years  efficient  service  be- 
came entitled  to  a  free  grant  of  Crown  laud 
open  to  conditional  sale  under  s.  13  of  the 
Crown    Lands   Alienation  Act   1861,   certifi- 
cates of  such  service  when  registered  being 
called  Volunteer  Land  Orders.     The  Crown 
Lands   Act   1884   repealed  the  Act   of   1861 
and  substituted  otiier  juovisions  as  to  con- 
ditional     sale.      Sect.    21    specified    certain 
classes   of   Crown    lands   which    were   to   be 
exempt  ironi  such  sale,  and  s.  22  provided 
in    effect   that   the    rights    of    volunteers    to 
free  grants  of  Crown  land  should  in  future 
he  exercised  witli   resjtect  to  lands  open  to 
conditional    sale    under   that    Act   and    any 
later  Crown  Lands  Acts  which   were  to  be 
read  with   it.     The  only  express  exemption 
of    Crown    lands    open    to    conditional    sale 
from    ai)plications   by   volunteers   was   that 
contained  in  s.  29  of  the  Crou-n  Lands  Act 
Amendment  Act  1003  which  excepted  lands 
within    ])roclainu'd    special    areas.      Sect.    4 
of   the    Crown    J^ands   Act    Amendment    Act 
100.5  autliorizes  tlie  :Minister  to  set  apart  by 
notification    in   tlie   Cntettc  areas  of  Crown 
lands    open    to    conditional    sale    to    become 
available    on    specified    dates    for    either    of 
several  classes  of  lioldings  nn<ler  tlie  Crown 
Lands   Acts,  and   provides  that  land   so  set 
apart  shall    not  be   availalih'   for   any   class 
of  holding  not  specifi<-.l    in   tlif   notification. 
Hvld,  that  a  s.-tting  apart  of  Crown   lands 
by  the  Minister  nnd«-r  that  section  had  not 
the  effect  of  withdrawing  them  from  condi- 
tional sale  so  far  as  regards  the  holders  of 
Vohint<'<-r  Land  Orders,  but  merely  of  limit- 
ing the  classes  of  holdings  under  the  Crown 
Lands  Acts  for  which  the  lands  were  avail- 


able. An  application  liy  a  volunteer  for 
a  free  grant  of  land  under  tlif  Volunteer 
I'orce  I'egulution  Art  is  not  an  application 
foi-  a  liolding  within  the  meaning  of  the 
Cro)rn  Ijands  Acts.  Sect.  4,  therefore,  does 
not  authoris<!  the  Minister,  nor  does  a  noti- 
fication \inder  it  piirport  to  close  lands 
wliicli  are  open  to  conditional  sale  as  against 
applicants  under  the  Volunteer  Force  liegu- 
lation  Act.  Capel  v.  Williams  (1909)  9 
S.R.  (N.S.VV.)  23,  reversed.  Capcl  v.  Wil- 
lioms,   !»   C.L.n.   .Jl. 
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1.   DUTIES. 

(d)  Takijf. 

Dispute     as     to    Customs    duties    claimed 
i    before     Customs     Tariff     in  force  —  Retro- 
}    spective    effect    of    Customs  Tariff  —   Duties 
I    of  Customs    "  collected  "—Money   deposited 
j    under     agreement    —   Customs      Act     1901 
(No.    6    of    1901),    ss.    130,  167—    Customs 
Tariff    1902    (No.   14   of    1902),    ss.     3,     4, 
5,  6. 1 — Tbe  words  '"duties  of  Customs  col- 
lected  })ursuant   to   any    tariff "   in   s.   6   of 
the    Cust<rnis    Tariff    1902    do    not    include 
money  deposited  with  the  Collector  of  Cus- 
toms under   an   agreement   in   the  terms   of 
s.   167  of  the  Customs  Act  1901.     Prior  to 
the    passing    of    the    Customs    Tariff    1902. 
j    Customs    duties,     in     accordance    witli     the 
'    draft    tariff    then    before    Parliament,    were 
dernaiKli'cl     on     tlu'    importation    of    certain 
goods,    such    goods    not    then    being    subject 
to    Customs    duty    under    the    tariff    of    the 
!    State  into  which  they  were  imported.     The 
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importer  refused  to  pay  the  duty,  but  de- 
posited with  the  collector  the  amount 
claimed.  The  Customs  Act  1901  had  then 
been  passed,  and  the  deposit  was  made  in 
supposed  compliance  with  s.  167  of  that 
Ait,  which,  however,  had,  in  point  of  law, 
no  application  to  the  case  of  goods' imported 
at  tliat  date.  The  goods  in  question  were 
not  included  as  dutiable  goods  in  the  sche- 
dule to  the  Customs  Tariff  1902.  In  an 
action  brought  after  the  passing  of  the 
Customs  Tariff  1902  by  the  importer  to 
recover  from  the  collector  the  amount  so 
deposited:  Held,  that  the  money  must  be 
taken  to  have  been  deposited  under  an 
agreement  in  the  terms  of  s.  167,  and  which 
could  be  varied  by  the  parties  as  to  the 
limit  of  six  months  specified  in  that  section. 
Held,  also,  that  the  duty  demanded  was 
not  legally  payable,  and  that  the  plaintiff 
was  entitled  to  recover  the  money  deposited 
notwithstanding  s.  6  of  the  Customs  Tariff 
1902.  Alexander  Cowan  &  Sons  Ltd.  v. 
Lorkyrr.   1    C.L.E.  460. 

Duties  collected  under  proposed  tariff — 
Proposed  tariff  different  from  tariff  enacted— 
Right  to  recover  money  paid  for  duty- 
Voluntary  payment—"  Dispute  "  as  to  duty — 
Customs  Act  1901  (No.  6  of  1901),  ss.  167,  226— 
Customs  Tariff  1902  (No.  14  of  1902),  s.  6 
Schedule  A— Customs  Tariff  1908  (No.  7  of 
1908),  ss.  3,  4,  5,  7,  Schedule  A— The  Consti- 
tution (63  &  64  Vict,  c.12)  s.  55.1— The  words 
■'  duties  of  Customs  "  in  s.  7  of  the  Customs 
Tariff  1908  include  moneys  demanded  by 
the  Collector  of  Customs  and  paid  in  re- 
spect of  imported  goods  under  such  circum- 
stances that,  if  the  tariff  proposed  in  Par- 
liament on  8th  August.  1907  or  any  pro- 
posed amendment  thereof  had,  at  the  time 
of  the  demand  and  payment,  been  a  laAv- 
fully  imposed  tariff,  the  moneys  would  have 
been  properly  collected  as  Customs  duties, 
^o  held  by  O'Connor,  Isaacs  and  Higgins, 
JJ.  (Griffith,  C.J.,  dissenting).  Cowan  d 
Rons  V.  Lockyer,  1  C.L.R.,  460,  distin- 
guished. Where  moneys  were  demanded 
under  such  circumstances  as  above  set  out 
and  were  paid  without  protest,  Held, 
by  (Iriffith,  C.J.,  and  O'Connor  and  Higgins, 
.T.T..  that,  as  there  wag  no  "  dispvite  "  within 
s.  167  of  the  Customs  Act  1901.  the  payment 
was  not  voluntary  and,  therefore,  that   an 


action  would  lie  to  recover  the  moneys  paid 
if  the  collection  of  the  moneys  was  not 
subsequently  ratified  by  Parliament.  Per 
Isaacs,  .J. — There  was  no  "  dispute  "  within 
s.  167.  and,  as  the  plaintiffs  could  by  raising 
a  '•  dispute  "  have  obtained  tlie  goods  with- 
out "  payment "  of  the  duty,  the  payment 
was  voluntary,,  and  therefore  the  action 
would  not  lie.  Xargood  Bros.  v.  The  Com- 
mon Health,  11  C'.L.R.  2.58. 

Manufactures  of  paper  for  advertising  pur- 
poses—  "Pictures  (not  being  advertising)  " — 
Customs  Tariff  1902  ( No.  14  of  1902 ),  Schedule 
Division  XIII.,  Items  122  and  123,  exemption 

(k).l— By  Item  122  of  Division  XIII.  of  tlie 
Schedule  to  the  Customs  Tariff  1902, 
under  the  heading  "  Paper  and  Stationery," 
a  Customs  duty  at  the  rate  of  3d.  per  lb.  is 
charged  on  ''Paper,  viz.: — (a)  Manufac- 
tures of,  unf ramed,  for  advertising  pur- 
poses, including  price  lists,  catalogues,  and 
all  printed  or  lithographed  matter  for  such 
jjurposes.  *'  By  special  exemption  (k)  to 
that  Division  there  are  exempted  from  duty, 
"  Pictures  (not  being  advertising,  viz.  : — 
Autotypes,  chromographs,  engravings,  etch- 
ings, oleographs,  oil  paintings,  photographs, 
photogravures,  and  water  colours."  Held 
(Griffith,  C.J.,  and  Barton,  J.,  dissenting), 
that  pictures  printed  on  paper  by  a  mecha- 
nical process  some  being  chromographs,  and 
others  photogravures,  which  when  imported 
bore  on  their  faces  no  advertisements,  but 
the  chief  use  of  which  was  for  advertising 
purposes,  in  which  case  advertisements 
\Aere  printed  on  the  margins  or  mounts,  or 
on  the  pictures  themselves,  were  within 
Item  122  and  were  not  Avitliin  the  special 
exemption  (k) .  and  were  therefore  liable 
to  duty  at  3d.  per  lb.  Per  O'Connor,  Is<iaes. 
and  Higgins,  .J.T. — Where  goods  are  made 
liable  to  Customs  duty  as  being  for 
])articular  purposes,  the  principal  or  pre- 
dominant use  of  them  determines  their 
classification.  Per  Griffith.  C.J.,  and 
Barton,  J. — ^^'ilere  goods,  described  as  being 
for  certain  named  purposes,  are  made  liable 
to  Customs  duty,  there  must  be  apparent  in 
the  goods  themselves,  to  those  who  know 
their  character,  a  quality  which  shows 
them  to  be  specially  fit  for  the  particular 
purposes  specified,  rather  than  for  any 
other.  The  word  "  used  "  cannot  be  inter- 
polated. Chandler  d-  Co.  v.  Collector  of 
Customs.  4  C.L.R.  1719. 
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Insecticide  Paper  coated  with  chemicals — 
Classification       Construction       Customs  Act 

1901  (No.  6  of  1901).  s.  138 -Customs  Tariff 

1902  (No.  14  of  1902),  Schedule.  Item  104.1— 
By  item  104.  under  tlie  lieadinji  "Drugs  and 
Chemicals,  "  in  Division  IX.  of  the  Schedule 
to  the  Customs  Tariff  1902  "  insecticides  " 
arc  declared  to  be  free  of  duty.  Ileld.  that 
the  word  "insecticide,"  construed  in  the 
light  of  the  context,  includes  an  article  used 
solely  for  the  destruction  of  insects,  con- 
sisting of  paper  coated  with  chemicals  de- 
structive to  insect  life,  the  paper  being 
merely  a  vehicle  for  the  chemical  ingre- 
dients. In  the  tariff,  words  should,  in  the 
absence  of  evidence  that  they  have  acquired 
a  special  coniniercial  meaning,  be  construed 
in  their  ordinary  popular  sense,  unless  the 
context  otherwise  requires.  Sect.  138  of 
the  Customs  Act  1901  does  not  apply  where 
the  goods,  though  capable  of  being  classed 
under  two  headings,  are  included  in  one, 
and  consequently  excluded  from  another  by 
the  words  "  not  elsewhere  included."  Markell 
V.  Lockyer.  {WOr,)  .1  S.H.  (X.S.W.)  704, 
approved.  MnrkHl  v.  Wnllaston.  4  C.L.R. 
141. 

(h)   Uniform  Dttiks. 

Importation  of  goods  into  State  before  im- 
position of  uniform  duties  Passing  of  goods 
afterwards  into  another  State  for  consumption 
— Apportionment  of  duties  between  States.] — 
See  Constitutional  Law.  Tasmania  v. 
Commonwealth,  1  C.L.R.  320. 

(c)  Importation  by  State. 

How  far  State  Government  subject  to  Com- 
monwealth legislation  Goods  imported  by 
State  Government — Removal  from  Customs 
control.l — Sfr  Constitutional  La\^.  H.  \ . 
s„tio».  :,  C.L.R.  7s;t. 

Importation  of  goods  by  State  Government 
—Liability  to  duty.]— .Sec  Constitutional 
\,K\\  —  Att.-Qen.  of  N.S.W.  v.  CoUrctor  of 
Ctisloms  for  N.S.W. .  .l  C.L.R.  818. 

(il)  Vali'p:  or  Goons. 
Value  of  goods  for  purpose  of  duty  Out- 
side packages — Customs  Act  1901  (No.  6  of 
1901 ).  S.  154  (a).]'riic  value  of  oiitsi.i.-  p»u-k- 
agfs  in  wliieli  gofxls  subject  to  duty  accord- 
ing to  their  value  are  imported  is  not  in- 
cluded in  the  value  of  those  goods  as  defined 


by  s.  ir)4  (a)  of  the  Custom.<t  Act  1901.  So 
held  by  Criffith,  C.J.,  and  Higgins,  J. 
(O'Connor  and  Isaacs,  JJ.,  dissenting). 
Sargood  Bros.  v.  The  Commonwealth,  11 
C.L.R.  2.58. 

II.   PROSECITION'. 

Court  exercising  Federal  jurisdiction — Pro- 
hibition— Jurisdiction  of  Supreme  Court  of 
New  South  Wales.l — See  Prohibition.   Wilcox 

\.  DoHohor.  :$  ('.I..R.  s:{. 

Customs  Act  1901  (No.  6  of  1901),  ss.  236, 
255— Burden  of  proof — '*  Averment."] — Sect. 
2.3o  of  the  Customs  Act  1901  throws  on  a 
defendant  in  a  Customs  prosecution  the 
burden  of  disproving  the  charge  made 
against  him.  the  word  "  averment "  in  that 
section  covering  tue  essential  part  of  the 
offence  and  not  merely  teciinical  averments 
preliminary  or  final.  Sects.  236  and  255 
of  the  Customs  Act  1901  discussed  and  ap- 
plied. United  States  v.  Arnold,  (1  Gallison 
348),  applied.  Barter  v.  Ah  Wai/  {Higgins, 
J.),  10  C.L.R.  212. 

Penalties — Facts  affecting  amount- Cus- 
toms Act  1901  (No.  6  of  1901 K  ss.  234  (i).  241.1 
— In  a  Customs  prosecution  under  s.  234  (d) 
and  241  of  the  Customs  Act  1901  where  an 
intent  to  defraud  the  revenue  was  admitted, 
the  offences  were  not  isolated  acts  and  the 
general  conduct  of  the  defendants  in  rela- 
tion to  the  passing  of  Customs  entries  and 
tlie  clearing  of  goods  was  reprehensible  (al- 
tliough  in  conformity  witli  common  prac- 
tice), the  maximum  ])enalties  prescribed  by 
the  Act  were  imiJosed.  The  King  v.  Tarrant 
(Isnars.  .L),    l.".  C.L.R.   172. 

Customs  agent     Powers  of— Customs  Act 

1901  (No.  6  of  1901^  S.  180.1  Sr,nh}r  R.  ISO  of 
the  Customs  Act  1901  does  not  allow  an 
agent  to  state  matters  as  facts  about  which 
tlie  agent  personally  knows  nothing.  The 
King  v.  Tarrant  (Isaacs,  J.),  15  C.L.R.  172. 

Procedure  in  Court  of  summary  jurisdiction 
— Institution  of  prosecution  in  name  of  "  Col- 
lector "  -Justices  Act  1890  iVict.)  (No.  11051. 
ss.  18,  19  Customs  Act  1901  (No.  6  of  1901), 
S£.  4,  245,  248,  251.1  A  Cnstonis  iirosociition 
for  a  pecuniary  penalty  not  exceeding  £500 
must  be  instituted  in  tlie  name  of  the  col- 
lector for  the  State.  In  a  Customs  pro- 
secution   in    a    Court   of   Pettv   Sessions    in 
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Victoria  the  information  may  be  laid  by  a 
duly  authorised  agent  of  the  Collector  for 
Victoria,  but  must  state  that  the  informa- 
tion is  in  the  name  and  on  behalf  of  such 
oolector.  Christie  v.  Permewan,  Wright  & 
Co.  Ltd.,  1   C.L.R.  693. 

III.  PENALTIES. 

Penalties  for  offences — Facts  affecting 
amount— Customs  Act  1901-1910  (No.  6  of 
1901— No.  36  of  1910),  ss.  33,  233,  234,  240, 
241,  243.] — In  determinino;  the  amount  of  the 
penalty  to  be  imposed  on  a  person  who 
commits  an  offence  against  the  Customs  Act 
11)01-1910  for  which  a  maximum  penalty 
is  provided,  the  Court  may  take  into  con- 
sideration the  fact  that  the  offence  was  an 
isolated  one — that  it  was  not  part  of  a 
system,  or  typical  of  a  class  of  business 
operations  frequently  recurring  and  requir- 
ing stringent  repression  by  way  of  deterring 
others.  Lewis  v.  The  King,  14  C.L.R.,  183, 
followed.  The  King  v.  Ttickett  (Isaacs,  J.), 
19  C.L.R.  280. 

Offences  against  Customs  law— Intent  to 
defraud  the  revenue — Maximum  penalty — 
Customs  Act  1901  (No.  6  of  1901),  ss.  234,  240, 
241.1 — Where  the  penalty  provided  by  the 
Customs  Act  1901  for  an  offence  charged 
is  less  than  three  times  the  value  of  the 
goods  in  respect  of  which  the  offence  lias 
been  committed,  and  the  defendant  is  at 
the  same  time  charged  with,  and  convicted 
of,  an  intent  to  defraud  the  revenue,  the 
maximum  penalty  is,  under  ss.  240  and  241 
of  the  Act,  six  times  the  value  of  the 
goods.    Lewis  v.  The  King,  14  C.L.R.  183. 

Offence  —  Minimum  penalty  —  Mode  of 
fixing — Offence  in  respect  of  goods — Duty  of 
importer  employing  agent  to  pass  entries — 
Customs  Act  1901  (No.  6  of  1901),  ss.  4,  234, 
240,  243.] — The  words  "  the  maximnm  which 
is  prescribed  in  pounds "  in  s.  243  of  the 
Customs  Act  1901  refer  to  the  penalties 
the  amounts  of  which  are  stated  in  money 
at  the  foot  of  various  sections  of  the 
Act.  Held,  therefore,  that  where  an  offence 
against  the  Customs  Act  1901  in  respect  of 
goods  has  been  committed,  and  thrice  the 
value  of  the  goods  is  more  than  the  penalty 
prescribed  by  the  section  creating  the 
offence,  then  the  minimum  penalty  is  one- 
twentieth  of  the  penalty  prescribed  by  the 


section  creating  the  offence,  and  not  one- 
twentieth  of  thrice  the  value  of  the  goods. 
By  Isaacs,  J. — In  order  tnat  a  principal 
who  conducts  his  business  with  the  Customs 
by  an  agent  may  have  the  full  benefit  of 
the  minimum  penalty  in  respect  of  frauds 
committed  by  the  agent  without  the  know- 
ledge or  participation  of  the  principal,  the 
principal  must  have  taken  all  reasonable 
precautions  to  prevent  the  fraud  being  com- 
mitted. R.  V.  Harris,  Scarfe  &  Co.,  Ltd., 
8  C.L.R.  225. 

Reduction.] — A  person  desiring  to  import 
for  his  own  use  furniture  for  which  he 
had  paid  in  London  £189  12s.,  and  to  evade 
payment  of  duty  thereon,  iiad  the  goods 
consigned  in  three  separate  parcels  to  two 
of  his  employees,  whom  lie  induced  to  make 
statutory  declaration  that  the  goods  were 
their  own  and  had  been  in  their  use  for 
some  years,  the  value  of  tne  goods  being 
also  understated,  with  the  result  that  no 
Customs  duties  were  jiaid  on  the  goods.  In 
an  action  to  recover  penalties  for  evading 
Customs  duties  with  intent  to  defraud  the 
revenue,  Higgins,  J.,  imposed  the  maximum 
penalties,  amounting  to  £1,211  12s.,  and 
ordered  the  forfeiture  of  the  goods,  and 
that  the  defendant  should  pay  the  duty  on 
them,  amounting  to  £61  2s.  lid.,  and  the 
costs  of  the  action.  On  appeal  to  the  Full 
Court.  Held,  that  under  all  the  circum- 
stances, and  having  regard  to  fresh  facts 
brought  before  the  Full  Court,  the  penalties 
should  be  reduced  from  £1,211  12s.  to  £300. 
Leivis  V.  The  King,  14  C.L.R.  183. 

IV.   UNTRUE  DECLARATION. 

Proprietary  medicine — Pills  imported  in 
bulk  for  putting  up  under  trade  name — Value 
for  duty — Actual  cost  of  labour  and  material 
in  Australia  —  Construction  —  Customs  Act 
1901  (No.  6  of  1901),  ss.  144, 154,  234.]— Sect. 
144  of  the  Customs  Act  1901  provides  that 
medicinal  preparations  not  completely 
manufactured,  but  imported  for  completing 
the  manufacture  thereof,  or  for  the  manu- 
facture of  any  other  article,  by  putting  up 
or  labelling  them  under  a  proprietary  or 
trade  name,  shall  be  "  irrespective  of  cost 
valued  for  duty  and  duty  shall  be  paid 
thereon  at  the  ordinary  mai'ket  value  in 
the  country  wlience  imported  of  the  com- 
pleted preparation  when  put  up  and  labelled. 
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.  .  .  less  tlu>  actual  cost  of  labour  and 
material  used  or  cx|)ende<l  in  Aui^tialia  in 
completing:  tiic  manufacture  tliereof  or  of 
puttiii-;  up  or  lal)ellin<;  tlie  same."  The 
defen.lant  imported  a  large  quantity  of  pills 
in  l>uli<  from  America,  for  the  purpose  of 
putting  tiiem  up  and  labelling  them  under 
a  |)roprietarv  or  trade  uiinie,  and  selling 
tliem  in  Australia,  lie  entered  them  for 
home  consumption,  and  valued  them  for 
duty  under  s.  134  at  tiieir  ordinary  market 
value  in  New  York,  in  the  condition  in 
which  they  were  imported,  with  10  per  cent, 
added.  The  Crown  brought  an  action  in  the 
High  Court  for  the  recovery  of  penalties  for 
a  breach  of  s.  234  of  tlie  Customa  Act  in 
having  made  a  false  entry  and  an  untrue 
statement  in  an  entry.  Held,  that  the  pills, 
being  a  "  medicinal  preparation  not  com- 
pletely manufactured  "  within  tiie  meaning 
of  s.  144,  should  have  been  valued  for  duty, 
and  duty  paid  thereon,  in  the  manner  and 
at  the  rate  prescribed  by  that  section,  and 
therefore,  that  the  defendant  had  committed 
a  breach  of  s.  234  {fi)  and  {e).  On  the 
importation  of  dutiable  goods  for  home  con- 
sumption, their  value  for  duty  must  be 
stated,  and  duty  paid  immediately  upon 
passing  the  entry,  and  therefore  the  words 
"  actual  cost  of  labour  and  material  used 
or  expended  in  Australia  "  in  s.  144  must 
be  construed  as  meaning  "  actual  cost "  so 
far  as  it  can  be  ascertained  at  the  time 
of  entry ;  not  "  such  cost  as  is  ascertained 
by  actual  disbursements  already  made,"  but 
the  "real  direct  cost."  as  measured  by  neces- 
sary disbursements  for  the  sole  purpose  of 
completing  the  manufacture  or  putting  up 
the  article  under  a  proprietary  or  trade 
name,  and  ascertained  by  an  estimate  based 
upon  experience  in  the  manufacture  or  put- 
ting up  of  goods  of  the  same  description. 
For  port  Blitz.  (1004)  4  S.R.  (X.S.W.)  116. 
overruled  on  that  point.  /?.  v.  f.jion.  3 
C.L.R.  770. 

V.    rNl-AWFTL  I'OSSKSSIOX. 

Evidence  of  possession -Importation- 
Knowledge  Customs  Act  1901  (No.  6  of  1901). 
ss.  233.  250.  255.1  -  TIk-  tn.-t  that  >\  |..rson  has 
f-ertaiii  packages  of  go<ids  in  his  ])ossession. 
which  he  is  iii  the  act  of  importing  into  Aus- 
tralia, is  evidence  that  he  is  aware  of  the 
contents  of  such  packages,  and  is  in  pos- 
session of  such  contents  within  the  meaning 


of  s.  233  of  the  Customs  Art  1901.     Irving 
V.  Mshimvrn,  5  C.L.R.  233. 

Unlawful  importation  Possession  uncon- 
nected with  importation  Knowledge  Pro- 
hibited imports  Customs  Act  1901  (No.  6  of 
1901).  ss.  229.  233.1 — Sect.  233  of  tlie  ('uhIowh 
Act  l!t01  does  not  impo.se  a  penalty  on  a 
person  who  is  in  ])ossession  of  goods  which 
have  been  unlawfully  imported,  but  who 
was  in  no  way  connected  with  their  im- 
portation, although  he  knows  that  they  have 
been  so  imported.  So  held  by  the  Court 
(Isaacs,  J.,  dissenting).  Quaere,  whether 
prohibited  imports  are  goods  unlawfully 
imported  within  s.  233.  Lyons  v.  Smart, 
a  CL.Pv.  143. 

VI.   PROHIBITED  IMPORT. 

Customs  Act  1901-1910  (No.  6  of  1901.  No.  36 
of  1910),  s.  233b  (c)  Person  in  possession  of 
prohibited  imports— Evidence  of  importation 
— Validity  of  Commonwealth  statute. 1— The 
defendant  was  found  at  night  in  a  boat 
without  a  liglit.  in  Sydney  harbour,  coming 
from  the  s.s.  Taiyuan,  with  opium,  wnich 
was  a  prohibited  import,  in  his  possession. 
He  said  to  the  arresting  officer,  "  Can't  we 
talk  business?"  Held,  that  it  was  competent 
to  the  Judge  to  find  that  the  defendant 
knew  that  the  opium  in  his  possession  had 
been  imported  in  contravention  of  the 
Customs  Act  1910.  It  is  an  element  of  the 
offence  consituted  by  s.  233  B  (c)  of  the 
Customs  Act  1910,  that  the  defendant  should 
know  that  the  prohibited  imports  found  in 
his  possession  have  been  imported  into  Aus- 
tralia in  contravention  of  that  Act.  As 
so  construed  the  section  is  intra  rircs  the 
Constitution.  Lyons  v.  Smart,  0  C.L.R., 
143.  followed  on  this  point.  /////  v.  Donohoc 
13  C.I,. 11.  224. 

Evidence  of  importation  -Admissibility  of 
answers  given  by  accused  to  questions  put  to 
him  by  officer  Customs  Act  1901-1910  (No.  6 
of  1901— No.  36  of  1910).  s.  233b  (1)  (c).l- 
Tliere  is  no  rule  that  answers  given  by  an 
accused  person  to  questions  put  to  him  by 
an  ollicer  are  prima  facie  inadmissible.  />'. 
v.  Herri  man.  6  Cox  C.C,  1834.  explained. 
In  coming  to  a  conclusion  whether  prohi- 
bited goods  have  been  imported  since  the 
date  of  prohibition,  all  the  circumstances  of 
the    case,    including   the    demeanour,    state- 


l!t)7(j. 

Proprietary  medicine — Value  for  duty — 
"  Ordinary  market  value  in  the  country  whence 
imported  "  -  Time  of  imposition  of  uniform 
duties  Validation  of  collections  under  tariff 
proposals     Effect   of  retrospective  legislation 

Special  leave  to  appeal  Delay  Acquies- 
cence—Customs Act  (No.  6  of  1901),  ss.  130, 
144,  154  (a).  234  (e)—  Customs  Tariff  (No,  14 
of  1902),  ss.  4,  5,  6.J— On  16th  October, 
1901,  the  respondent  made  a  declaration  as 
to  the  value  of  certain  medicinal  prepara 
tions  imported  by  him  from  abroad,  which 
were  not  dutiable  under  the  then  existing 
tariff  of  New  South  Wales,  but  were  made 
dutiable  under  the  Customs  Tariff  1902.  On 
10th  November,  1903,  the  respondent  was 
charged,  under  s.  234  of  the  Customs  Act, 
with  having  made  an  untrue  statement  in 
his  declaration.  It  was  admitted  that  the 
statement  was  true  in  the  natural  and  or 
dinary  meaning  of  its  terms,  and  that  it  was 
only  untrue  when  construed  in  the  Ught  of 
the  artificial  rule  laid  down  in  s.  144  of 
the  Customs  Act  1901,  for  valuing  goods  of 
that    kind.     The   respondent   was   convicted 


and  fined.  Held,  that  the  conviction  was 
bad,  that  the  respondent  was  not  guilty  of 
any  ofience  against  the  law  existing  at  the 
date  on  wliich  he  made  the  declaration,  and 
that  there  was  nothing  in  the  retrospective 
sections  cf  the  Customs  Tariff  1902  that 
rendered  him  liable  to  be  prosecuted  subse- 
quently in  respect  to  it.  Held,  also,  on 
motion  to  rescind  the  order  granting  special 
leave  to  appeal  from  the  Supreme  Court, 
that  the  order  was  properly  made,  the 
question  raised  being  an  important  question 
of  law,  and  of  general  interest  to  the  mer- 
cantile community,  that  the  attendance  of 
the  appellant  at  the  taxation  of  costs,  after 
the  judgment  of  the  Full  Court  appealed 
from,  was  not  an  act  of  acquiescence  that 
would  perempt  the  appeal,  and  that  a  delay 
of  two  months  in  applying  for  leave  to 
appeal,  the  respondent  not  having  been 
prejudiced  thereby,  was  not,  under  the  cir- 
cumstances, a  suflficient  ground  for  rescinding 
the  order  of  leave.  Ex  parte  Britz,  (1904) 
4  S.R.  (N.S.W.)  116,  affirmed.  Donohoe  v. 
Britz.  1  C.L.R.  391.— .Sec  col.  266. 
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inents  and  conduct  of  the  accused,  must  be 
taken  into  consideration.  Hough  v.  Ah 
Snm.   1.-,  C.L.R.  452. 

VII.   GENERAL. 
(o)  Power  of  Western  Austr.\li.\n 

PAKLI\jrENT. 

Customs  duties.]  —  -See  Constitution.\l 
L.wv.  Murray  d;  Co.  v.  Collector  of  Ci(sto))i.s. 
1  C.L.R.  3.->. 

(b)  Compulsory  Answers. 

Inquiry  by  Comptroller-General.]— ^ee  Con- 
STiTUTioN.AL  Law.  HuddaH  Parker  &  Co.  v. 
Moonhead  :  Appleton  v.  Moorehead,  8  C.L.R. 
3.30. 

(c)  I.MPouNDiNO  Books. 

Collector  of  Customs— Refusal  to  pass 
entries— Quasi-judicial  officer— Impounding 
books  and  documents— Liability  of  Common- 
wealth—Damages—Customs Act  1901  (No.  6 
of  1901),  ss.  30.  214,  215.1— The  Collector  of 
Customs,  pending  the  passing  of  entries, 
took  and  detained  certain  imported  goods 
liahle  to  ad  valorem  duty  for  the  purpose 
of  ascertaining  their  true  value  for  duty,  and 
upon  the  passing  of  the  entries  delivered 
the  goods  to  tlie  importer.  Held,  that  in 
refusing  to  pass  entries  until  tlie  ascertain- 
ment of  the  true  value  for  duty,  the  Col- 
lector was  performing  a  quasi-judicial  duty 
prescribed  by  the  Statute  to  be  performed 
by  him  personally,  in  the  performance  of 
which  he  was  required  to  exercise  indepen- 
dent judgment  on  a  preliminary  question  of 
fact,  and  that  an  action  would  not  lie 
against  the  Commonwealth  for  a  wrongful 
refusal  to  pass  entries  owing  to  a  mistake 
of  facts  or  even  mala  fides  on  the  part  of 
the  Collector.  Tobin  v.  The  Queen,  16 
C.B.X.S.  310  and  Enever  v.  The  King.  3 
C.L.R.  069.  followed.  Barnj  v.  Arnaud,  10 
A.  c^-  E.  646,  and  Barrn  v.  Arnaud,  8  Q.B. 
59.5.  distinguislied.  But,  held,  that  the 
neglect  or  refusal  by  the  Customs  Depart- 
ment to  furnish  the  importer  with  copies  of 
books  and  documents  impounded  or  retained 
under  ss.  214  and  215  of  the  Customs  Act 
1901  was  a  breach  of  an  absolute  duty  cast 
liy  the  latter  section  on  the  department,  for 
which  an  action  would  lie  against  Com- 
monwealth :  and  that,  though  the  impound- 
ing and  retaining  of  the  books  and  docu- 
ments in  the  first  instance  were  justified  by 
the  Act,  the  unreasonable  detention  of  them 


after  the  expiration  of  tlie  period  neces- 
sarily occupied  in  the  ascertainment  of  the 
value  of  the  goods  was  unlawful,  and  ren- 
dered the  Commonwealth  liable  to  an  action 
for  conversion;  but  that,  in  either  case,  the 
damages  recoverable  were  limited  to  the 
pecuniary  loss  actually  suffered  by  the 
plaintiff"  by  reason  of  the  wrongful  acts. 
Bdume  v.  Commnmrealth,  4  C.L.E.  97. 

Vllf.  CLSTOMS  SECURITY. 

Loss  of  goods  upon  wharf— Unavoidable 
accident — Burden  of  proof — Customs  Act 
1901  (No.  6  of  1901).  ss.  42,  44,  48.1— The 
defendants,  one  of  whom,  P..  was  the  agent 
of  a  certain  ship,  entered  into  a  Customs 
security  by  which  they  acknowledged  them- 
selves bound  to  tlie  Customs  in  the  sum 
of  £500^  subject  to  certain  conditions,  one 
being  that  if  goods  discharged  from  any 
ship  of  which  P.  was  agent  should  be  safely 
and  securely  kept  on  a  sufferance  wharf  or 
in  a  shed  thereon  and  there  preserved  in 
good  state  and  condition  free  from  all  loss 
or  damage,  save  sucli  as  might  arise  from 
unavoidable  accident,  and  another  that  if 
the  duty  due  or  to  accrue  due  on  such 
goods  should  be  paid  or  the  goods  be  ex- 
ported, the  security  should  be  discharged. 
Certain  goods  were  landed  on  a  sufferance 
wharf  from  a  snip  of  which  P.  was  agent, 
and  then  disappeared,  there  being  no  evi- 
dence to  show  how.  Held,  that  the  onus  lay 
upon  the  defendants  of  proving  that  the 
loss  of  the  goods  arose  through  unavoidable 
accident,  and  that  in  the  absence  of  sucli 
proof,  the  duty  not  having  been  paid,  the 
defendants  were  liable  in  an  action  upon 
the  security.  Mills  (Collector  of  Customs 
for  X.S.W.)    v.  Paries,  18   C.L.R.   189, 
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I.   ADKQIACY. 

Libel  —  Fair  comment  Adequacy  of 
damages.]— One  penny  damages  iiaving  been 
awarded,  new  trial  on  ground  of  the  in- 
adequacy of  the  damages  refused.  Davie^ 
Bros.  Ltd  V.  Bond,  13  C.L.R.  518. 

II.  ASSESSMENT. 

Administration  bond  Action  against  Surety 
Decree-  Proof  of  damage  -  Assignment  of 
their  interests  by  next  of  kin  to  administra- 
trix.]—f/fW,  that,  on  tlic  question  of  tlie  sum  j 
which  could  be  recovered  in  an  action  against  j 
a  surety  to  an  administration  bond,  evidence 
was  admissible  to  prove  that  the  actual  loss 
sustained  by  tlie  estate  was  less  than  that 
sustained  in  the  decreee,  and  also  to  prove 
an  assignment  of  the  interests  of  the  next  of 
kin  to  the  administratrix.      Begley   v.   Alt.- 

Gen.(y.s^y.).  n  c.i..k.«2. 

Detention  of  business  papers.]  —In  an  action 
of  detinue  evidence  was  L'iven  that  the  de- 
fendants had  detained  from  the  plaintiff 
certain  business  papers  and  documents.  It 
was  agreed  that  damages  should  be  assessed 
for  the  value  of  the  goods.  With  the  excep- 
tion of  a  small  amount  the  plaintiff  did  not 
pro%  e  any  special  damage  from  the  loss  of  the 
docvunents.  The  jury  having  awarded  the 
plaintiff  £50  damages,  held,  that  the  damages 
were  not  unreasonable.  Turner  v.  N.S.W. 
Mont  d-e  PieU  Deposit  and  Investment  Co.,  it 
S.R.  (N.S.W.)  754;  26  VV.X.  (X.S.W.)  170. 
reversed.  Turner  v.  N.S.W.  Mont  de  Piete 
Deposit  and  Investment  Co.  Ltd.,  10  C.L.R. 
539. 

Several  defendants  —  Assessment.]  —  So 
Practkk.  Barn,8d:  Co.  Ltd.  v.  Sharpe,  11 
C.L.R.  4(i2. 

III.    IdQllD-VrEI)      1MM.\GES     OR 
PEN.VLTV. 

Hiring  agreement— Acceleration  of  rent  on 
breach.]— .Sft''  Comp.^ny.  Lamson  Store  Ser- 
vice Co.  v.  RuBseU,  Wilkinsd:  Sons,  Ltd.,  4 
(•.I..K.   •)72. 


IV.  ME.ASl'RE  OF. 

Excessive  -  New  trial  -  Action  for  dis- 
honour of  cheque  and  libel  -  Misdirection  as  to 
measure  of  damages- Special  damage O—'SV-^ 


Pr.\ctice.    Miles  v.  Commercial  Banking  Co. 
ol  Sydney,  1  C.L.R.  470. 

Action  of  deceit  Contract  of  sale  induced 
by  false  representations  Misdescription  of 
property  sold.]— -See  Contk.xct.  Holmes  v. 
.Jo»<.s.  4  C.L.R.  I(i<j2. 

Payment  not  fixed  -  Handsome  payment  " 
—Breach  of  contract— Amount  of  damages 
left  at  lar?e  to  jury.]— .SVe  Contr.\<t.  Kinr/  v. 

Ira »},'),    Gild  Corporation  Ltd..  7  C.L.R.  til  7. 

Sale  by  mortgagee— Reckless  sale— Sale  at 
under  value— Sale  in  bad  faith.]— .Sec  Mort- 
gage. Barns  v.  Queensland  National  Bank, 
3  C.L.R.   !t25. 

Sale  of  sheep— Refusal  to  accept  sheep 
which  were  fit  to  travel— Repudiation  of  con- 
tract by  vendor.]— Sec  Contract.  Frrmciit  v. 
Lyon,  4  C.L.R.  1023. 

Contract  —  Breach      Purchase  of  goods  — 
Non-delivery— Quantity     to     be     delivered— 
Purchase   of  other   goods  by   purchaser— No 
market  in  place  of  delivery— Reasonable  con- 
duct of  purchaser.]- Bv?  a  written  contract 
dated    2n(l    June.    1909,    made   in    Adelaide, 
between     appellant    and     respondents,    who 
both  carried  on  busines  there,  the  appellant 
agreed  to  sell  to  the  respondents  and  they 
agreed   to   purchase   from  hira   "  5,000  tons 
of   Japanese  superphosphates  ten   per   cent, 
more   or   less "   of   specified   quality   at   the 
price  of   71/6   per  ton   gross  weight,   if  de- 
livered  in   double   sacks,   and   72/-   per   ton 
if     in     single     sacks.        The     delivery     was 
to    be    from    ship's    slings    at     Port    Ade- 
laide.    The    shipment     was     to       be    made 
by      steamer      or     steamers      from      Japan 
during  late  in  December,  1909,  and/or  Janu- 
ary.   1910.    as    freight   opportunities   might 
ofTer  and  the  quantity  of  each  shipment  was 
to  be  advised  by  cable  to  the  purchaser  on 
shii>mcnt.     I'p   to  the   end   of  January   the 
ap])ellant    had    not    notified    to   the    respon- 
dents the  shipment  of  any  superphosphates 
and  had  not  in  fact  procured  any  in  Japan. 
The  respondents  thereupon,   after   notifying 
their    intention    to    the    appellant,    bought 
from  D.,  an  agent  in   Australia  of  a  Japa- 
nese   firm.    3.000    tons    of    Japanese    super- 
phosphates  of   the  quality   specified   in  the 
agreement  of  2nd  June  at  the  price  of  78/- 
per  ton  delivered  in  Port  Adelaide.     It  ap- 
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peared  that  at  that  time  superphosphates 
could  have  been  bought  in  Japan  for  de- 
livery at  Port  Adelaide  at  about  72/10 
per  ton.  The  respondents  also  agreed  to 
purchase  2,000  tons  of  British  superphos- 
phates from  the  appellant  in  part  perform- 
ance of  his  contract,  without  prejudice  to 
tlieir  rights  "  for  non-shipment  and  delivery 
of  the  other  3,000  tons  contracted  to  be 
delivered.  "  The  2,000  tons  were  duly  de- 
livered, but  the  respondents  retained  from 
tlie  price  the  sum  of  f97o  for  damages  al- 
leged to  have  been  sustained  from  tiie  appel- 
lant's breach  of  the  contract  of  2nd  June. 
In  an  action  by  the  appellant  to  recover 
from  the  respondents  that  sum  of  £975,  the 
respondents  counterclaimed  for  damages 
for  lireach  of  the  contract  of  2nd  June. 
Held,  that  the  damages  were  properly  as- 
sessed as  upon  a  failure  to  deliver  3,000 
tons.  Held,  also,  there  being  no  market  in 
Port  Adelaide  at  which  the  goods  might  be 
bougiit,  that  the  measure  of  damages  was 
the  amount  that  a  reasonable  man,  acting 
sensibly  and  on  his  own  behalf  and  at  his 
own  risk,  would  be  willing  to  pay  in  order 
to  get  the  goods  at  the  place  and  time  stipu- 
lated; that  that  amount  should  be  ascer- 
tained by  taking  the  price  at  the  place  of 
manufacture  or  other  source,  the  cost  of 
carriage  and  a  reasonable  sum  for  the  risk 
and  profit  of  the  importer:  and,  therefore, 
no  contest  having  been  raised  as  to  the 
amount  of  the  importer's  profit,  the  amount 
paid  to  D.  for  the  superphosphates  was 
properly  taken  as  the  measure  of  damages. 
Hasell  V.  Baf/ot,  Shakes  &  Lewis,  Ltd.,  13 
C.L.R.  374. 

Customs  Act  1901  (No.  6  of  1901),  ss.  30, 
214 — Impounding  books  and  documents- 
Detention  for  unreasonable  time.]— Where 
the  Customs  Department  unreasonably  de- 
tained books  and  documents  after  the  expira- 
tion of  the  period  necessarily  occupied  in 
ascertaining  the  value  of  the  goods,  the 
damages  recoverable  were  limited  to  the 
pecuniary  loss  actually  suffered  by  the 
plaintiff  by  reason  of  the  detention.  Baiane 
V.   Commonivealth,  4  C.L.R.   97. 


VI.   REDUCTION  OF. 
Evidence   in— Money   expended   in    paying 
off  mortgage  debt  on  subject  matter  of  action.] 

— .SV'e    Conversion.       Hill    v.     Ziymach\    7 
C.L.R.  3.52. 


Power  of  High  Court  to  reduce  Verdict  of 
jury  in  Court  exercising  Federal  jurisdiction.] 

— See   Practice.      Bnume   y.    The   Common- 
wealth    4  C.L.R.  U7. 

VII.  GENERAL. 
[a]  Public  Servant. 

Wrongful  dismissal— Relief.]— In  assessing 
the  damages  for  the  wTongful  dismissal  of  a 
public  servant  the  Court  will  take  into  con- 
sideration the  fact  that  the  officer  was  liable 
to  be  forthwith  dismissed  rightfully  under 
the  process  prescribed  by  the  Act.  Williamson 
V.  Commonvealth,  5  C.L.R.  174. 

{h)  Secret  Profits. 
Secret    profits    made    by    promoter    of    a 
company — Amount   recoverable.] — See   Com- 
pany-.      Wheal  Ellen  Gold     Mining  Co.    v. 
Read,  7  C.L.R.  34. 

(f)  Compensation  to  Relatives. 

Fatal  accident  —  Prospective  loss  —  Evi- 
dence— Compensation  to  Relatives  Act  1897 
(N.S.W.)  (No.  31),  S.  4.] — In  an  action  under 
the  Compensation  to  Relatives  Act  of  1897 
(N.S.W.)  to  recover  damages  on  behalf  of  a 
relative  of  a  deceased  person  it  is  sufficient 
to  prove  a  prospective  pecuniary  loss  by  that 
relative.  Taff  Vale  Railway  Co.  v.  Jenkins, 
(1913)  A.C.  1,  followed.  Chie]  Commissioner 
for  Railways  and  Tramways  {NSW)  v. 
Boylson,   19  C.L.R.  505. 


DANGEROUS  STATE  OF  PREMISES. 

Negligence— Injury  to  customer— Invita- 
tion by  owner— Scope  of  servant's  authority- 
Direction  by  servant— Evidence.]— 6'ee  Negli- 
gence.   Moinitney  v.  Smith,  1  C.L.R.  146. 


V.  NOMINAL. 
Action   for   libel — Successful    plaintiff    de- 
prived of  costs  of  action — "  Good  cause."] — 

See  Practice.      Connolly  v.   Sunday    Times 
Publishing  Co.,  7  C.L.R.  263. 


DEAD  BODY. 

Action  of  detinue— Right  to  possession  ol 
corpse  —  Monstrous  birth  —  Preservation  as 
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curiosity.!  —  A  (load  luunan  Ixicly  may  under 
!<(iiiu'  circumstiiiut's  Ikhoiiu"  tiie  subject  of 
|>r(i|K'rty.  A  coriis*'  may  ])OS.se3S  such 
j»ei-uiiar  attributes  as  to  justify  its  pre- 
servation on  siii-ntifif  or  otlicr  grounds, 
ami.  if  a  person  lias  by  the  lawful  exercise 
of  work  or  skill  so  dealt  with  such  a  body 
in  his  lawful  possession  that  it  has  acquired 
some  attributes  differentiatinfj  it  from  a 
mere  cori)se  awaitinji  burial,  he  acquires  a 
riffht  to  retain  possession  of  it,  and  if  de- 
prived of  its  i)ossession,  may  maintain  an 
action  for  its  recovery  as  ajrainst  any  ])erson 
not  entitled  to  have  it  delivered  to  him  for 
the  pni|)ose  of  burial,  subject  to  any  posi- 
tive law  forbiddinj;  its  retention  under  the 
partieular  eirennistanees.  'Ihonpli  the  jmblie 
exhibition  of  sueh  a  body  may  be  a  mis- 
demeanour as  bein»>  indecent  and  injurious 
to  the  public  welfare,  the  mere  retention 
of  it  unburied  is  not  necessarily  unlawful. 
So  held,  per  Griffith,  C.J.,  and  Barton,  J., 
Iliggins,  J.,  dissenting.  Per  Jliggms,  J. — 
Tnere  can  be  no  property,  either  general  or 
special,  in  a  human  corpse,  and,  therefore, 
under  no  circumstances  can  any  i)erson 
maintain  an  action  of  detinue  or  trover 
in  respect  of  it.  The  only  riglit  analogous 
to  a  rigiit  of  property  for  which  tliere  is 
any  precedent  is  a  right  on  the  part  of 
persons  who,  by  virtue  of  their  relationship 
with  the  deceased,  are  regarded  as  under 
a  duty  to  give  the  corpse  decent  burial,  and 
who  seek  to  obtain  it  for  that  purpose, 
Doodeward  v.  Spence,  (11)07),  7  S.R. 
(N.S.W.)  727,  reversed.  Doodeward  v. 
Spem-c.  fi  C.L.R.  406. 


DECEIT. 

'f>    C'ONTKACT. 


DECLARATION. 

Declaration   of    Trust     Sc    'Ikiistki:. 

Declaration  of  trust — Trust  of  shares  of  a 
company  not  yet  in  existence  No  considera- 
tion.]— Sri'  MrNKS.  /irrinifU'  v.  Morphrtf, 
6  C.L.R.   2-2. 

Declaration  untrue  Customs  duties  -Value 
for    duty      •  Ordinary    market    value    in    the 


country  whence  imported  "  —  Proprietary 
medicine  Time  of  imposition  of  uniform 
duties  Validation  of  collection  by  tariff 
proposals     Effect  of  retrospective  legislation.] 

S<,     ( 'I   ST.. MS.       I)n„nhn,     v.     BritZ.    1    C.L.R. 

■M)\. 

Declaration  untrue  Proprietary  medicines 
—Pills  imported  in  bulk  for  putting  up  under 
trade  name  Value  for  duty  Actual  cost  of 
labour  and  material  in  Australia.]— .SVp 
C'rsTo.Ms.     /,'.  \.  Li/oii,  :{  C.L.K.  77(1. 


DECLARATORY  ORDER. 

Consequential    relief.]    —    See    Practick. 

Briirc  \-.  f'o)inno)iirr(ilth    Trade  Marks  Label 
Assoc iatio)i,  4  CF^.H.  1. ')•)!». 


DEED. 

Registration  of  deeds  6  Geo.  IV.  No.  22 
(N.S.W.),  ss.  1,  4  Real  Property  Act  1890 
(Vict.)  (No.  1136).  s.  4  -Memorial— Signature 
by  party  before  all  particulars  inserted  in 
memorial  —Validity  of  registration  -Suffi- 
ciency of  particulars  Verification  of  me- 
morial— "  Competent  person  "  who  is— 
Effect  of  registration  -  Priority  of  equitable 
over  legal  title.] — At  the  time  when  a  me- 
morial of  a  deed  intended  to  be  registered 
pursuant  to  6  Geo.  IV.  Xo.  22  (N.S.W.), 
was  signed,  as  required  by  that  Act,  by  one 
of  the  ])arties  to  the  deed,  the  day  and 
the  month  of  the  execution  of  the  deed,  and 
the  name  of  the  attesting  witness,  had  not 
been  written  upon  the  parchment,  but  were 
inserted  after  the  signature  was  afTixed  and 
before  registration.  Held,  that  the  memo- 
rial was  signed  by  a  party  to  the  deed  with- 
in the  nwaning  of  s.  4  of  that  Statute, 
;iih1  that  to  tiiat  I'xtent  the  registration 
was  \ali(l.  Dnrhgsliirr  v,  iJnrbyshirf . 
(190.-))  V.L.U.  2!>;{;  26  A.L.T.  128,  reversed. 
15y  (Iriffith,  C.J.— It  is  suflTicient  that  the 
memorial,  when  (h-livered  to  the  Registrar, 
contains  the  particulars  re<|uired  by  s.  4  of 
(I  Ceo.  I\'.  Xo.  12.  an.l  bears  the  signature 
of  one  of  the  parties  to  the  deed.  I5y 
liartDii.  .]. —  If  tile  memorial  when  signed 
by  a  paity  to  the  deed  contained  such  parti- 
enlars  as  wonid  identify  the  memorial  with 
the     deed,    and     the     other     particular.-     re- 
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quired  liv  s.  4  of  6  Geo.  IV.  Xo.  22  were 
inserted  afterwards  and  before  the  memo- 
rial was  delivered  to  the  Registrar,  the 
memorial  is  a  good  one.  By  O'Connor,  J. — 
If  the  memorial  was  signed  by  a  party  to  the 
deed  when  it  was  substantially  a  memorial 
of  that  deed,  the  other  particulars  being 
afterwards  inserted,  the  memorial  is  a  good 
one.  The  description  of  an  instrument  as 
an  ■■  agreement  for  a  marriage  settlement  " 
is  a  sufiicient  statement  of  the  nature  of  the 
instrument  within  s.  4  of  6  Geo.  IV.  No.  22. 
and  it  is  not  necessary  to  set  out  the  limi- 
tations of  the  intended  trusts.  The  "  com- 
petent person  "'  by  aaIioui  the  memorial  is, 
by  s.  4  of  6  Geo.  IV.  Xo.  22.  required  to 
be  verified,  is  a  person  who  is  able  to  swear 
that  the  particulars  set  out  in  the  memorial 
agree  with  those  appearing  in  the  instrvi- 
ment  of  which  it  is  a  memorial,  and  not 
necessarily  a  person  able  to  swear  to  the 
truth  of  those  particulars.  The  priority 
given  by  s.  1  of  6  Geo.  IV.  Xo.  .22  to  instru- 
ments registered  under  that  Act.  applies 
to  equitable  as  well  as  to  legal  titles.  Held, 
therefore,  that  the  registration  of  an  instru- 
ment conferring  an  equitable  estate  in  land 
gave  priority  to  the  person  entitled  to  that 
estate  over  a  subsequent  purchaser  of  the 
legal  estate  for  value  without  notice.  Whar- 
ton V.  GreviUe.  1  V.L.T.  76;  and  Mill  v. 
Hill.  .3  H.L.C.  828.  followed.  Darbyshire  v.» 
Darhy/ihirp.  2  C.L.R.  787. 

Settlement  by  a  woman — Independent  ad- 
vice— Absence  of — Improvident  deed.] — The 
absence  of  independent  advice  will  not  vitiate 
a  deed  of  settlement  executed  by  a  woman  if 
the  obtaining  of  indejDendent  advice  would 
not  have  made  any  difference  in  the  result. 
Linderstam  v.   Bar»etf,  19  C.L.R.  528. 

Deed  of  arrangement  —  Assignment  for 
benefit  of  "creditors  generally" — Right  of 
creditors  by  assenting  to  become  parties  to 
deed  —  Trust  for  scheduled  creditors  and  all 
other  creditors  who  satisfy  trustee  that  they 
are  creditors — Power  to  exclude — Compulsory 
sequestration — Act  of  insolvency.] — See  Ix- 
SOLVEXC  V.  Dobxon  v.  Bcath  Schiessd;  Co., 
2   C.L.R.  277. 

Deed  of  composition — Power  of  company 
to  release  shareholder.] — See  Company.  Gold- 
amith  v.  Colonial  Finance.  Mortgar/e.  Invest- 
ment and  Ouarantee  Corporation   8  C.L.R.  241 . 


Deed  of  gift— Personality— No  delivery  o^ 
possession — Necessary  conditions  of  transfer.! 

~Sa-  Gift.  A>nun,j  v.  A>r,,:,n,.  4  C.L.K.  1(149- 

Deed  of  mutual  indemnity  and  release — 
Rescission  of  release  by  one  party — Covenants 
by  other  party  performed  Severance  of 
release.] — .S'ee  Covenant.  Manuel  \.  Phillips, 
.5  C.L.R.  298. 

''Deed  of  Settlement" — Deed  executing 
special  power  of  appointment.] — See  Stamp 
Duty.    Davidson  v.  Armytaije,  4  C.L.R.  20;'). 

"Deed  of  Settlement" — Settlement  in 
pursuance  of  power  in  will— Appointment  of 
new  trustee — New  beneficial  interest — Ex- 
emption— Special  appointment.] — See  Stamp 
Duty.    Davidson  v.  Chirnside,  7  C.L.R.  .324. 


DEFAMATION. 

COL. 

I.  Slander — 

(a)  Words  Actionable  per  se.  .    278 

(b)  Liability  of  Principal        .  .    279 
II.   Libel — 

(a)  Damages    .  .  .  .  .  .    279 

(6)  Conspiracy  by  Corporations  280 

(c)  Class  of  Persons     .  .  .  .    281 
{d)  Political    Views    Wrongly 

Stated  282 

III.  Fair    Comment   —  Jitstification  283 

IV.  Privilege 285 

V.    General 288 

I.  SLANDER. 
(a)  Words  Actionable  per  se. 
Imputation  by  which  a  person  is  likely  to 
be  injured  in  his  profession  or  trade — Evi- 
dence— Defamation  Law  of  Queensland  1889 
(53  Vict.  No.  12),  ss.  4,  9,  46— Queensland 
Criminal  Code  1899  (63  Vict.  No.  9),  ss.  366, 
370.]— By  the  Queensland  Criminal  Code 
1899,  s.  366,  any  imputation  concerning  any 
person  by  which  he  is  likely  to  be  injured 
in  his  profession  or  trade  is  declared  to  be 
defamatory,  and  the  matter  of  the  imputa- 
tion is  called  defamatory  matter.  By  the 
Defamation  Late  of  Queensland,  53  Vict., 
Xo.  12,  s.  9,  the  unlawful  publication  of 
defamatory  matter  is  declared  to  be  an 
actionable  wrong.  Held.  ( 1 )  that  the  term 
"  imputation  "  includes  the  assertion  or  at- 
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tribiition  of  any  act  or  condition,  wliether 
primn  facie  injurious  to  the  reputation  or 
not:  (2)  Tliat  an  untrue  statement  that 
the  plaintiflFs  had  ceased  to  carry  on  busi- 
ness, and  which  was  found  by  the  jury  to  be 
likely  to  injure  tliem  in  their  business,  was 
defamatory  matter,  and  actionable  without 
proof  of  actual  damage.  The  HaU-Oibbs 
Mtrcantile  Agency  Co.  Ltd.  v.  Dun,  1910 
St.  R.  (Qd.)  333,  reversed.  The  Hall-Gibhs 
Mercantile  Agency  Ltd.  v.  Dun,  12  C.L.R.  84. 

Defamatory  words  concerning  pro- 
fessional man— Damage.]— I^y  the  law  of 
Victoria,  in  order  tliat  defamatory  words 
which  tend  to  injure  a  person  in  respect  of 
his  bnsiness  or  profession  may  be  actionable 
without  proof  of  special  damage,  they  must 
have  been  spoken  of  him  in  the  way  of  that 
business  or  profession.  Ronald  v.  Harper, 
11    C.L.H.   63. 

Compromise  of  prosecution  -Slander  by 
deed  -Public  policy.]— .sv^  C(jntra(  t.  Ker- 
rlduL  V.  .'■innnu.nds.  4  C.L.R.  2.-):}. 

(6)    Liability  of  Prixcipai.. 

Principal  and  agent— Liability  for  slander 
uttered  by  special  agent.]— A'..S'.ir.  CoutHry 
Press  Co-op.  Co.  Ltd.  v.  iStcwart.  12  C.L.R. 
481. 

XL   LIBEL. 

in)   DAMAf;f:s. 

Action  for  libel— New  trial— Excessive 
damages— Misdirection  as  to  measure  of 
damages— Special  damage.] — See  Practice. 
Mihs  V.  Commercial  JJankinff  Co.  of  Sydney. 
1  C.L.R.  470. 

Excessive.] — In  an  a<-tion  for  libel  brought 
by  a  Minister  of  the  Crown  against  news- 
pafxT  proprii-tors  based  on  statements  made 
in  an  article  in  the  newspaper  which  were 
capable  of  being  interpreted  as  alleging  that 
the  plaintiff  dishonestly  wasted  public  money 
on  his  own  favourites  and  was  a  person  of 
habitual  mendacity  whose  presence  in  Par- 
liament was  a  disgrace,  the  defence  was  fair 
comment,  and  the  jurj'  gave  a  verdict  for 
£3,2.50.  Held,  that  under  the  circumstanees 
of  the  case  the  damages  were  not  excessive. 
Ftirinbume  v.  f^yme  &  Co.  (1909)  V.L.R. 
550;  31  A.L.T.  81,  affirmed.  Syme  &  Co.  v. 
Swinburne.  10  C.L.R.  43. 


(6)  Conspiracy  by  Corpor.xtions. 

Non-suit — Innuendo  of  conspiracy  by  cor- 
porations Queensland  Criminal  Code  of 
1899,  s.  543.1 -The  appellants  who  were 
seven  limited  companies,  suing  in  their  cor- 
])orate  names  respectively,  nine  co-partner- 
ship firms,  suing  in  their  firms'  names  re- 
spectively, and  two  individuals,  brought  an 
action  against  the  respondents  for  defama- 

I  tion,  describing  tliemselves  as  bringing  the 
action  on  behalf  of  themselves  and  all  other 

j  meiabers  of  the  Queensland  Farm  and  Dairy 
Produce  Merchants  and  Agents  Association 
— an   unincorporated  trade  association   con- 

'  stituted  by  the  plaintiffs  and  one  other  firm, 
whicii  was  not  otiierwise  made  a  party  to 
the  action.  The  defendants  were  the  Far- 
mers Co-operative  Distributing  Company  of 
Queensland,  Limited,  Sharpe,  tne  manager, 
and  Nielsen,  a  director  of  the  company. 
Damages  were  claimed  in  respect  of  two 
separate  defamatory  publications.  One  of 
these  was  contained  in  a  circular  issued  by 
tlie  respondent  Sharpe  to  customers  of  the 
plaintifl"s  and  published  in  several  news- 
papers, accusing  the  plaintiflFs  of  having  en- 
tered into  a  conspiracy  to  prevent  farmers 
from  obtaining  a  fair  price  for  their  pro- 
duce. Tile  otlier  was  contained  in  a  letter 
written  by  the  respondent  Nielsen  to  the 
same  eflfect  and  published  in  other  news- 
papers. The  defendants  joined  in  their  de- 
fence and  appeared  by  the  same  counsel 
and  solicitors.  At  the  trial  it  was  proved 
that  both  of  the  publications  were  made 
with  the  company's  authority  and  by  or  at 
the  instigation  of  Sharpe.  It  was  also 
proved  tliat  Nielsen  had  published  the  letter, 
but  it  was  not  proved  that  he  had  authorised 

I    the   publication   of  tlie  circular.     The  jury 

I  found  in  favour  of  tlie  jdaintiflfs  with  £1,000 
damages.  The  Supreme  Court  of  Queens- 
land on  ajipeal  directed  judgment  of  non- 
suit to  be  entered.  Held,  that  the  imputa- 
tion of  conspiracy  was  defamatory  and  ac- 

j  tionable  in  accordance  with  the  rule  laid 
down  in  f^outh  Hetton  Coal  Co.  Limited  v. 

'  Xorth  Eastern  Xetcs  Asftociation  Limited, 
(1894)  1  Q.B..  133:  and  that  the  fact  that 
a  corporation  cannot  be  prosecuted  in  a 
Criminal  Court  for  conspiracy  does  not  pre- 
vent it  from  maintaining  or  joining  in  an 
action    for    defamation    imputing    that    of- 
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fence.      Barnes   &' Co.,    Ltd.   V.   Sharpe,    11 
C.L.R.  462. 

(c)  Class  of  Persons. 

Attack  upon  a  class  of  persons— Action 
by  a  member  of  the  class  unknown  to  the 
defendants— Intention  of  defendants  to  refer 
to  the  plaintiff— Misdirection — New  trial — 
Evidence.] — Tlie  \vriter  of  matter  defamatory 
of  a  class  of  persons,  personally  unknown 
to  him,  but  so  described  that  their  identity 
is  apparent  to  everybody  who  knows  Iheu;, 
and  i.s  familiar  with  the  circumstances,  ii 
liable  in  an  action  for  libel  brought  by  any 
member  of  the  class  defamed.  The  defen- 
dants published  a  defamatory  article,  di- 
rected against  certain  companies,  known 
as  coupon  companies,  and  the  persons  re- 
sponsible for  their  management,  but  making 
no  direct  reference  to  the  plaintiff,  who 
Avas  the  sole  director  and  principal  share- 
holder in  one  of  the  largest  of  these  com- 
panies. At  tlie  trial  the  defendants'  man- 
ager, the  -writer  of  the  article,  stated  that 
the  article  was  intended  to  be  a  criticism 
of  the  system  followed  by  the  companies,  but 
admitted  that  it  contained  imputations 
against  the  owners  or  promoters,  those  who 
were  carrying  on  the  business.  He  went  on  to 
say  tliat  when  he  wrote  the  article,  he  was 
not  aware  that  the  plaintiff  was  in  any  way 
associated  with  coupon  companies,  though 
he  knew  of  tlie  existence  of  the  particular 
company  to  which  the  plaintiff  belonged. 
The  Judge  directed  the  jury  that  the  plain- 
tiff must  prove  that  the  writer  of  the  libel 
had  the  plaintiff  in  his  mind  when  he  wrote 
the  article,  and  intended  it  to  refer  to  the 
plaintiff,  and  that  if  the  writer  knew  no- 
thing of  the  plaintiff,  and  had  no  intention 
of  applying  the  article  to  him.  they  must 
find  for  the  denfendants.  Held,  that  this 
was  a  misdirection,  as  it  was  -immaterial 
in  such  a  case,  w-hether  or  not  the  defen- 
dant, when  he  published  the  libel,  had  in 
his  mind  the  individuality  of  the  plaintiff. 
Bromage  v.  Prosser,  4  B.  &  C.  287,  distin- 
guished. Le  Fanu  v.  Malcolmson,  1  H.L.C. 
637,  considered  and  applied.  Where  there 
has  been  an  erroneous  direction,  which  may 
have  been  the  foundation  of  the  jury's  ver- 
dict, and  it  is  impossible  to  say  whether 
the  verdict  proceeded  upon  the  erroneous 
direction,   or  upon   the   ground   that,   under 


all  the  circumstances,  the  libel  was  justi- 
fied, there  must  be  a  new  trial.  Semble, 
where  the  words  of  an  alleged  libel  do  rot 
unambiguously  refer  to  the  plaintiff,  the 
defendant  may  call  witnesses  to  prove  that 
they  read  the  libel,  and  did  not  understand 
it  to  refer  to  the  plaintiff.  Godhard  v. 
Ja7iies  Inglis  and  Co.,  Ltd.,  (1904)  4  S.R. 
(X.S.W.)  327,  reversed.  Godhard  v.  .James 
Ivglis  and  Co.,  Ltd.,  2  C.L.R.  78. 

Criminal  offence — Defence  of  truth  and 
publication  for  public  benefit — Nature  and 
manner  of  publication  to  be  considered — 
Motive  of  libeller  immaterial.] — See  Malici- 
ous Prosecution.  Croidey  v.  Olissan 
(No.  2),  2  C.L.R.  744. 

(f?)  Political  Views  Wronglv  Stated. 

Newspaper  —  Socialistic  —  Words  innocent 
in  themselves — Innuendo  by  reference  to 
previous  articles  —  Ambiguity  —  Reasonable 
construction.] — A  candidate  for  election  to 
the  House  of  Representatives  was  referred 
to  in  a  newspaper  as  a  "  socialistic  candi- 
date. "  In  previous  issues  of  the  same 
newspaper  articles  had  appeared  in  which 
it  was  stated  that  the  socialistic  party  \vere 
in  favour  of  the  nationalisation  of  all  Jn- 
dustries,  to  be  brought  about  either  by  means 
of  a  system  of  taxation,  which  was  vari- 
ously described  as  a  policy  of  confiscation, 
a  policy  of  spoliation,  a  policy  of  plunder, 
and  the  thieving  method,  or  by  the  pur- 
chase by  the  State  of  all  property  at  its 
market  value,  and  electors  were  urged  to 
ask  all  socialistic  candidates  which  of  these 
methods  they  advocated.  In  an  action  by 
tlie  candidate  against  the  publishers  fox- 
libel,  in  which  it  was  alleged  that,  Ly 
describing  the  plaintiff  as  "  a  socialistic 
candidate  '■'  the  defendants  meant  that  the 
plaintiff  was  in  favour  of  confiscation  of  all 
property.  Held,  that  there  was  nothing  in 
the  articles  from  which  a  reasonable  reader 
could,  in  the  circumstances  of  the  case, 
infer  that  the  defendants  intended  the  words 
complained  of  to  bear  the  meaning  alleged 
in  the  inuendo.  Per  Griffith,  C.J.— Wliere 
a  plaintiff  in  a  libel  action  seeks  to  attach 
to  the  words  complained  of  a  sense  which 
the  words  will  not  naturally  bear,  he  is 
bound  to  call  witnesses  to  prove  that  they 
read  the  words  and  understood  them  to  refer 
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to  tlie  plaintiff  in  that  sense.  Semble,  per 
driffith,  C'.J..  that  the  case  was  not  one  in 
wliich  special  leave  to  ai)i>eal  from  tlie  de- 
cision of  the  Supreme  Court  should  have 
l>een  frranted.  the  question  heinjr  entirely 
one  of  fact.  Slati/er  v.  Daily  Telegraph 
Xeirspapcr  Company.  Ltd..  (1907)  7  S.U. 
(X.S.W.)  4S.S.  aftirmed.  Statyer  v.  Daily 
Telegraph    Xeirs^paper    Co..    6    f'.L.K.    1. 

III.  KAIH  COMMENT —irSTIFKATlOX. 
Repetition  of  defamatory  statement— Justi- 
fication.]—Where  tuif  says  that  lie  has  heard 
a  statement  defamatory  of  another,  re- 
peating it,  if  the  circumstances  of  the  re- 
petition are  such  as  to  show  that  the 
speaker  does  not  give  the  defamatory  state- 
ment his  uwn  authority,  the  speaker  may, 
in  an  action  against  him  for  defamation,  if 
the  repetition  is  justifiable,  rely  on  the  truth 
of  the  actual  wor<ls  spoken  by  him  althongl- 
the  defamatory  statement  is  untrue.  Ronald 
V.  Harper.   11    C.L.R.  63. 

Basis  of  comment— Adequacy  of  damages — 
New  trial— Defamation  Act  1895  das. 
(59  Vict.  No.  11),  s.  14.]— An  allesed  libel  con 
tained  two  statements  of  fact  and  comments 
based  on  both  of  them  combined.  One  of 
the  statements  of  fact  was  found  by  the 
Jury  to  be  untrue,  and  they  awarded  one 
penny  damages  in  respect  thereof,  and  stated 
that  in  their  opinion  the  other  part  of  the 
libel  was  a  fair  comment  on  the  action  of 
a  public  man.  There  was  evidence  of  con- 
duct on  t^e  part  of  the  plaintiflF  which 
would  justify  the  comments.  Held,  that  the 
li tiding  of  the  jury  as  to  fair  comment 
-hould  not  be  disturbed.  Held,  further,  that 
a  new  trial  should  not  be  granted  on  the  i 
ground  of  the  inadequacy  of  the  damages. 
hnriif,  Rrothrrf,  f.iiiiifrd  V.  Bond.  13  CL.Tl. 
.-.IS.  ' 

Justification  Particulars.!— Ill  an  lution 
for  libel  based  on  statements  that  the  plain- 
tiff had  made  charges  against  A.  of  which 
he  knew  A.  was  innocent,  the  defendant 
plead<-<l  justification  and  fair  comment,  and 
stated  as  a  particular  of  the  fa'ts  upor 
which  he  intended  to  rely  In  support  of  the 
the  plea  of  fair  comment  that  A.  was 
not  guilty  of  any  of  the  charges  "  and  the 
plaintitT  was   aware  of  such   fact. "     Held,    I 


.that  the  i)articular  was  properly  struck  out. 
Leave  to  ajipeal  from  Clarke  v.  Xorton, 
(19111  V.L.R..  83:  32  A.L.T..  126,  re- 
fuseii.      Xorton   v.    Plarh-, .    12    C.L.Pv.    13. 

Slander    uttered    at    public    meeting— Evi- 
dence of  other  speeches  made  at  the  meeting 
by  third  persons     Plea  of  truth.)— The  plain- 
tiff.  w!io   wa.-,   a    liooiibcd   .■^lauglltenllan   and 
<•arca.se  butcher,  was  the  licensee  of  slaugh- 
ter-house j)remises  in  the  Canterbury  muni- 
cipality  which,   in    his   application    for   the 
license,   were   described   by   the   plaintiff  as 
an   area    of   about   100   acres.      In   addition 
to  his  .slaughter-house,  the  plaintitT  had  also 
a  fat  extraction  license  for  works  situated 
on  portion  of  the  100  acres,  but  this  license 
did  not  authorize  the  plaintiff  to  boil  down 
diseased  cattle  which  had   not  l>een  slaugh- 
tered  there.      The   plaintiff   had   taken   car- 
cases of  diseased  cattle  on  to  these  premises 
of  100  acres.     The  plaintiff  sued  the  defen- 
dant for  oral  defamation  uttered  at  a  j.ublic 
meeting      of      a      Ratepayers'      Association 
(ailed   "to    protest   against   the   manner   in 
which    the    Xoxions    Trades   Act   was   l)eing 
administered  in  the  municipality  of  Canter- 
burv,   especially   in   regard  to  the  carrying 
on  of  a  knacker  boiling  down  establishment 
without     a     license."     The     meeting     wis 
opened   by   a   speech   by   the  chairman,  and 
certain     corresi)ondence     was     rcatl.    which 
had   passed   between   the   Ratepayers'   Asso- 
ciation, the  Board  of  Health,  and  the  Can- 
terlmry    Municij)ality.    in    reference    to    the 
jnatters  to  be  discussed  at  the  meeting,  and 
reflecting  upon  the  conduct  of  the  plaintiff 
in  carrying  on  his  business.     The  defendant 
in  moving  a  resolution  said  in  reference  to 
the  plaintiff's  business:   "If  this  establish- 
ment  is   not  breaking  the   law   and   regula- 
tions  it  will   take  a   very   clever   lawyer  to 
get  him   out  of   it.  "     In  a   second   passajre 
in  his  speech  the  defendant  said: — "If  Mr. 
Mackay    (the   plaintiff)    would   like   it  pub 
lidy"  known  that  diseased  carcases  are  being 
carted    on    to   his   premises   we   will    do   our 
best   to  advertise  it  for   him.  "     Held,  that 
it   was   for   the  jury   to   say   what   was    the 
meaning   of   the   words    used    by    the   defen- 
dant, and  that  they  were  properly  directed 
that  they  could   regard  the  first  statement 
of  the  defendant  as  fair  comment,  and  were 
entitled  to  find  that  the  publication  of  the 
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second  statement  was  for  the  public  benefit,    j 
Held,  also,    that   the    speech   made   by   the 
Chairman  and   the   correspondence   referred 
to  were  admissible  in  evidence.     Mackay  v. 
Bacon.  11  C.L.R.  .530. 

IV.  PRIVILEGE.  - 
Defence  —  Privileged  occasion  —  Injurious 
statement  published  in  defence  of  property — 
Reply  in  newspaper  to  attack  made  in  news- 
paper.] -It  is  a  ijdod  defence  to  an  action  for 
libel  that  the  defendant  published  the  words 
<innplained  of  bona  fide  and  without  malice 
in  reasonal)le  and  necessary  defence  of  his 
property  against  injurious  statements  made 
by  the  plaintiff  concerning  that  property. 
I'herefore,  where  an  action  for  libel  was 
inought  by  a  journalist  against  the  owner 
of  a  newspaper  in  respect  of  an  article  pub- 
lished in  that  newspapei  Held,  that  the 
•defendant  was  entitled  to  plead  as  a  de- 
fence tliat  the  plaintiff  published  in  another 
newspaper  an  article  attacking  and  insult- 
ing the  defendant  and  attacking  his  news- 
paper, whereby  the  defendant  was  brought 
or  was  likely  to  be  brought  into  public 
bat  red  and  contempt,  and  had  suffered  or 
was  likely  to  suffer  damage  both  personally 
and  also  in  respect  of  his  property  or  in- 
terest in  liis  newspajter:  and  that  the  de 
fendant  published  the  words  complained  of 
iis  part  of  an  article  in  reply  to  the  article 
publisbed  by  the  plaintiff  and  bona  fi.de  for 
the  purpose  of  vindicating  his  cliaracter 
iigainst  the  plaintiff's  attack,  and  in  rea- 
sonable and  necessary  defence  of  himself  and 
liis  property  or  interest  in  his  newspaper 
without  any  malice  towards  the  plaintiff. 
\orton    V.    Hoore.   Xo.    1.    17    C.L.R.   310. 

Privileged  occasion.l — A  tril)unal  of  the 
Presbyterian  Church  being  about  to  inquire 
as  to  the  truth  of  defamatory  statements 
concerning  R.,  said  to  have  been  made  by  S. 
on  tlie  authority,  as  alleged  by  him,  of  H., 
requested  H.  to  attend  the  inquiry.  H.  wrote 
refusing  to  attend,  and  setting  out  what 
lie  had  said  to  S.  including  a  statement  de- 
famatory of  R.  Held,  that  the  letter  Avas 
written  on  a  privileged  occasion.  Ronald  v. 
fforprr.  11  C.L.R.  03. 

Privileged  occasion — Report  and  minutes 
of  conference — Resolution  containing  untrue 


statements — Publication  to  persons  interested 
— Express  malice — Liability  of  principal  for 
malice  of  agent— Bona  fide  use  of  privileged 
occasion.] — A  trade  union,  to  Avhicli  the 
appellant  belonged,  published  to  its  mem- 
bers, in  accordance  with  its  rules,  the  report 
and  minutes  of  a  conference  which  had  been 
held  under  the  rules  of  an  unregistered 
association,  of  which  the  union  was  the  suc- 
cessor. The  report  contained  the  terms  of 
a  resolution  passed  at  the  conference,  em- 
bodying certain  allegations  against  the  ap- 
pellant. The  terms  of  the  resolution  were 
accurately  stated  in  the  report,  but  tlie 
allegations  made  against  the  plaintiff 
were  untrue  and  defamatory.  The  occasion 
was  admittedly  privileged.  Held,  that  in 
tne  absence  of  evidence  of  any  malicious 
motive  on  the  part  of  the  union  or  its 
governing  body,  the  privilege  was  not 
destroyed  by  the  fact  that  the  secretary  of 
the  union,  who  actually  handed  the  report 
to  the  members,  was  aware  that  the  defa- 
matory statements  were  untrue,  nor  by  the 
fact  that  he  himself  entertained  feelings  of 
personal  ill-will  against  the  appellant. 
Held,  further,  that  even  if  the  knowledge  of 
the  secretary  might  be  imputed  to  the 
union,  yet  it  was  the  duty  of  the  govern- 
ing body,  or  if  they  honestly  believed  it  to 
be  their  duty,  to  publish  the  report  as  they 
did,  the  union  was  not  deprived  of  the 
protection  of  privilege.  Decision  of  the 
Supreme  Court,  Hay  v.  A  nstralasian  Insti- 
tute of  Marine  Engineers,  (1006)  6  S.R. 
(N.S.W.)  .30,  affirmed.  Hay  \.  A  ustralnsian 
Institute  of  ^farinf'  Enr/inrrrs.  3  C.L.R. 
1002. 

Privileged  occasion  —  Trade  protection 
agency — Report  as  to  credit  of  business  firm — 
Communication  to  subscribers — Voluntary 
communication — Malice.] — A  trade  protec- 
tion society,  in  the  ordinary  course  of  its 
business,  published  to  one  of  its  subscribers, 
a  firm  of  hardware  merchants  in  Sydney,  in 
reponse  to  a  specific  and  confidential  in- 
quiry, a  confidential  report  containing 
damaging  statements  as  to  the  commercial 
standing  and  financial  position  of  another 
firm  of  hardware  merchants  carrying  on 
business  in  Sydney.  In  an  action  for  libel 
brought  by  the  latter  firm  against  the 
societv:    Hi  Id.    that   the   occasion    was   not 
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privileged,  inaarauch  as  the  defendants  were, 
acting  from  motives  of  self-interest  and  not 
from  a  hona  fide  sense  of  duty  or  for  the 
general  interest  of  society,  in  publishing 
the  libel.  Held,  further,  that,  where  a  com- 
muniiation  is  not  made  in  the  legitimate 
defence  of  a  person's  own  interest,  or  under 
a  sense  of  duty,  the  fact  that  the  informa- 
tion is  volunteered  is  evidence  of  malice. 
Decision  of  the  High  Court:  Dun  v.  Macin- 
tosh, 3  C.L.R.  1134,  reversed.  Macintosh  v. 
Dint.    r.C.    6   C.L.K.    :?03. 

Successful  plaintiff  deprived  of  costs  of 
action —  "Good  cause."]  — See  Practice. 
Connolly  v.  >:>(>i<l(nj  Times  Pnblishiiig  Co., 
7  C.L.R.  2(i:{. 

Privileged  occasion  —  Motive.)  —  Where 
defamatory  words  are  spoKcn  on  a  privi- 
leged occasion  the  presumption  arising  from 
the  occasion  that  the  s])eaker  had  a  proper 
motive  will  continue  until  displaced  by 
proof  of  the  presence  of  an  improper  mo- 
tive.    Ronald  v.    Harper,    11   C.L.Tl.   63. 

Privileged  occasion — Association  of  traders 
— Repoit  as  to  non-payment  for  goods  pur- 
chased by  customer  Communication  to  mem- 
bers—Common interest—  Duty-  Malice.]  — 
The  defendants,  a  firm  of  stock  salesmen, 
were  members  of  an  association  of  stock 
salesmen  who  carried  on  tiieir  business  in 
the  Bendigo  saleyards.  By  the  rules  of  the 
association  it  was  provided  that  stock  sold 
by  members  at  the  yards  were  to  be  settled 
for  within  four  days  after  the  sale;  that, 
if  a  purciiaser  did  not  pay  within  that  time, 
the  member  effecting  the  sale  should,  sub- 
ject to  a  penalty  in  case  of  his  not  doing 
80,  report  that  fact  to  the  secretary  of  the 
association,  who  should  report  the  names 
of  all  purchasers  in  default  to  tlu'  other 
members;  and  that  no  member  should  de- 
liver stock  to  a  puichaser  in  default  except 
on  a  legal  tender  of  the  price  being  made. 
'1  he  plaintiff,  a  stockdealer,  who  had  been 
dealing  at  tlie  Bendigo  saleyards  for  some 
years,  liouglit  cattle  from  the  defendants 
and  paid  cash  for  them,  but  the  defendants 
reported  him  to  the  secretary  as  being  in 
default,  and  the  secretary  informed  the 
other  members  accordingly.  In  an  action 
by  the  plaintiff  against  the  defendant  for 
defamation.  Held  {Isaacs.  J.,  di.s.senting) , 
that  the  occasion  was  privileged,  and,  there 


having  been  no  misuse  of  the  occasion,  that 
tlie  action  would  not  lie.  Peatling  v.  Wat- 
,so*(.  lOOi)  V.L.K.,  198;  30  A.L.T..  176.  over- 
ruled. Macintosh  V.  Dun,  1908  A.C.,  390. 
distinguished.  Howe  &  McColough  V.  Lees, 
11   C.L.i:.  3(il. 

V.  CEXEI^AL. 
Judgment  against  defendant  in  action  for 
defamation -Defendant  made  bankrupt  on 
petition  of  plaintiff  Election  of  remedy 
against  goods  of  debtor — Ca.  sa. — Joinder  of 
other  causes  of  action  with  one  for  defamation 
— Consolidation  of  statutes.] —Ncr  Akkest. 
Finis  \ .  Martin,  2  C.L.R.  525. 

Defamation  ( Amendment)  Actl909  ( N.S.W.) 
(No.  22),  s.  11 — Order  against  newspaper  pro- 
prietor to  supply  name  of  writer  of  defamatory 
article.] — A  i)lain'iff  is  jiot  cnti'lod  as  of 
course  to  be  supplied  by  the  proprietor  of 
a  newspaper  with  the  name  and  address  of 
the  writer  of  an  article  under  s.  11  of  the 
Defamation  (Amendment)  Act  1909.  It  is 
a  question  for  the  discretion  of  the  Judge 
in  such  case  whether  an  order  should  be 
made  under  this  section.  Hollingsworth 
V.  Heiritt,  28  W.N".  53,  affirmed.  Hollings- 
irorth  V.   Hewitt,  13  C.L.R.  20. 


I  DEFENCE. 

Compulsory  military  training— Religious 
objection- Validity  of  Act  —  Exemption  — 
Excuse  Defence  Act  1903-1910  (No.  12  of 
1904^  No.  37  of  1910),  ss.  61.  125,  135.  138, 
143  -The  Constitution  (63  &  64  Vict.  c.  12), 
S.  116.1  Tlio  |.r..\isi...is  of  tlio  Drifiier  Act 
1!H>.'M<I10   imposing  obligations  on   all   male 

I  inliabitants  of  the  Comonwealth  in  respect 
of  military  training  do  not  prohibit  the  free 

!  exercise  of  any  religion,  and,  therefore,  are 
not  an  infringement  of  s.  116  of  the  Consti- 
tution. A  person  who  is  forbidden  by  the 
doctrines  of  his  religion  to  boar  arms  is 
not  thereby  exempted  or  excused  from  under- 
going the  militry  training  and  rendering 
the  per.sonal  service  ro(]iiired  by  Part  XII. 
of  thf?  Defence  Act   1903-1910.      Kri/gger  v. 

:    Williams,  15  C.L.R.  360. 

Defence  Act  1903-1912.  ss.  110.  135  (10)— 
I  Offences  by  cadets  under  17  years  of  age — 
!    Jurisdiction       Children's     Court     Act    1906 
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(Vict.).]— Offences  by  cadets  over  the  age 
of  16  years  and  vender  the  age  of  17  years 
may  be  prosecuted  in  Children's  Cotirts  in 
V^ictoria.    The  King  v.  Rennie,  17  C.L.R.  47. 
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DELAY. 

Appeal  to  High  Court  from  Supreme  Court 
of  State— Special  leave— Acquiescence— Res- 
cission.]—Sec  CcsTOMS.  Donohoe  v.  Britz, 
1  C.L.R.  391. 

Estoppel  by— Reference  of  cause  to  arbitra- 
tion by  Judge— Directions  to  arbitrator- 
Mode  of  taking  exception  to  rulings  of  law- 
time  for  taliing  objections.]— .?ce  Practice. 
Murray  v.  Munro,  3  C.L.R.  788. 

Misrepresentation  —  Contract  to  take 
shares  —  Acquiescence  —  Delay  in  bringing 
action.]— See  Contract.  Civil  Service  Co-op. 
etc.  Ltd   V.  Blyth,  17  C.L.R.  601. 

Setting  down  appeal  for  hearing— Costs.]— 

See  Practice.    Briclicood  v.  Young,  2  C.L.R. 
74. 


DENTIST. 


Person  '  recorded  "  by  the  Dental  Board- 
Use    of    word    "  Dentist  "—Words    implying 
that  he  is  practising  dentistry  —  Dentists  Act 
1910  (Vict.)  (No.  2257),  s.  13.]- The  prohibi- 
tion in  s.  7  of  tlie  Dentists  Act  1898  (Vict.) 
against  the  use  by   any   person  other  than 
a  legally  qualified  medical  practitioner  or  a 
person   registered  under  the  Dentists  Acts, 
of    the    title    "  dentist "'    or    "  dental    prac- 
tioner  "   or   '•  dental   surgeon  "   or   "  surgeon 
dentist.  "  applies  to  persons  recorded  by  the 
Medical   Board   of   Victoria  under   s.   13   of 
the  Dentists  Art  1910.     But,  notwithstand- 
ing the   prohibition   in  s.   7   of   the  Act   of 
1898   against  the  use  by   any  person  other 
than  those  specified  of  any  name,  title,  &c. 
implying   or  tending  to  the  belief   that   he 
is  registered,  or  that  he  is  qualified  to  prac- 
tice  dentistry,   or  is   carrying  on  the   prac- 
tice  of   dentistry,  a   person  recorded  under 
s.   13  of  the  Act  of   1910  is  entiled  to  use, 
1    in  addition  to  the  words  "  Recorded  by  the 
j   Dental    Board    of    Victoria,"    words    whcih 
will  explain  to  the  public  what  it  is  that 
I   he    is   recorded    as   being   permitted   to    do, 
provided  those  words  do  not  imply  that  he 
is   registered.     Appeal   from  Joske  v.   Stig- 
gants.  33  A.L.T.  80.  dismissed,  but  on  dif- 
ferent   grounds.      t'<tiggants    v.    Joske,    12 
C.L.R.   .149. 


Dentists  Act  1898  (Vict.)  (No.  1595),  s.  7— 
Unregistered    person    using    words    implying 
that  he  is  carrying  on  practice  of  dentistry.]— 
L..  who  was  neitlier  a  legally  qualified  medi- 
cal   practitioner    nor    a    registered    dentist, 
practised   dentistry   in   a    house   outside   of 
which  were  displayed  various  signs,  one  of 
them    being    '■  D..    Dentist, "    and    another 
"Teeth    Extracted."      D.   was   a   registered 
dentist  wlio  was  absent  from  Victoria.     L.'s 
name  did  not  appear  on   any   of  the  signs, 
but   he  was  the  only   person  who  practised 
dentistry  in  the  house.     Held,  that  L.  was 
properly   convicted   of   the   offence   of  using 
at    his    place    of    business    words    implying 
that    he   was    carrying   on   the    practice    of 
dentistry,   contrary   to  the   provisions   of   s. 
7  of  the  Dentists  Act  1898   (Vict.),  notwith- 
standing that,  in  reply  to  questions  put  to 
him  by  a  witness  who  visited  the  house  and 
asked  for  D..  L.   said  that  D.  was  absent, 
that  his  name   was   L.,   and  that  he   acted 
for   D..   and   was   carrying   on   the  business 
for  him.     Joske   v.  Liibrano,  4  C.L.R.  71. 
C.L.R.D.         10 


Person  "  recorded  "  by  the  Dental  Board- 
Use  of  words  implying  that  he  is  practising 
dentistry.]— Special  leave  to  appeal  from  the 

i   decision   of  the   Supreme   Court  :     Joske  v. 

!  Stnitt,  (1912)  V.L.R.  118  ;  33  A.L.T.  189, 
refused.    Joske  v.  Sirutt.  14  C.L.R.  180. 


DEPOSIT. 

Sale  of  land— Deposit  paid  to  agent  by 
vendor— Rescission  of  contract— Recovery  of 
deposit  from  vendor  —  Stake-holder.]  —  See 

Vendor  and  Purchaser.    Christie  v.  Robin- 
son. 4  C.L.R.  1338. 


DEPOSITION. 

See  Evidence. 
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DESERTION. 

^'tt    HlbUANK    .\M>    WlTE. 

DESIGN. 

^'ec  Trade  Mark. 


DETINUE. 

Property  passing  under  Bill  of  Sale — Re- 
alisation of  security  -Goods  remaining  in 
hands  of  mortgagee.] — ^c  J3ill  of  Sale. 
Turner  v.  N.S.W.  Mont  de.  Piete  Deposit  and 
Investment  Co.  Ltd.,  10  C.L.R.  539. 

Action  for— Right  to  possession  of  corpse- 
Monstrous  birth— Preservation  as  curiosity.] — 


>Ve    Dead    Body 
43  C.L.R.  406. 


Doodeuard 


DIRECTORS. 

Power  of,  to  refuse  to  register  transfer  of 
shares.] — See  Company.  Xtir  Lanihton  Land 
and  Coal  Co.  v.  London  Bank  of  An&tralia 
Ltd.,  1  C.L.R.  rr24. 


DISCOVERY. 

COL. 

I.  Interrogatories 

..    291    , 

11.   Documents   .  . 
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IIL  Inspection    .  . 
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I.  INTERROGATORIES. 
Action  against  the  Commonwealth  Juris- 
diction of  Supreme  Court  of  State  to  order  dis- 
covery against  the  Commonwealth — Judi- 
ciary Act  1903  (No.  6  of  1903),  ss.  56,  64 
Supreme  Court  Act  1890  (Vict.)  (No.  1142), 
s.  2  -  Rules  of  the  Supreme  Court  1906  (Vict.), 
Order  XXXI.,  rr.  1,  5.  I2.l-The  •  ri^h^s  " 
tcfcncd  tn  in  s.  (!4  uf  tin-  Jiidiriary  Ad 
l!Mt.3  include  the  obtaining  of  (li.scovery 
l>y  one  party  from  another.  In  an  action 
sijrainst  the  Conimonwealtii  brought  !n  the 
Supreme  Court  of  Victoria,  that  Court  has 
by  the  combined  eflect  of  the  Judiciary  .\ct 
1903.  ss.  .16  and  64,  the  Supreme  Court 
.\rt    1890,    and   the   Rules   of    the   Supreme 


Court  1900,  Order  XXXI.,  rr.  1  and  12, 
jurisdiction  to  order  the  Commonwealth  to 
answer  interrogatories  and  to  make  dis- 
covery of  documents.  T)ie  Commonwealth 
V.  Raumv.  2  C.L.R..  40.-).  distinguished. 
Miller  v.  The  CommonneaUh  (1910) 
V.L.R.  299:  32  A.L.T.  1.  affirmed.  The 
Commonwealth  v.  .filler.   10  C.L.R.  742. 

Contents   of  document  -Possession.] — The 

Supremo  (owrt  of  Victoria  having  refused 
to  order  a  party  to  answer  an  interrogatory 
as  to  the  contents  of  a  document  in  regard 
to  which  it  was  not  sliown  either  that  the 
party  interrogated  liad  possession  of  it,  or 
that  the  party  interrogating  had  not  the 
means  of  obtaining  its  production.  Held, 
that  leave  to  appeal  to  the  High  Court 
should  be  refused.  Vorfoji  v.  Hoare,  17 
C.L.R.  348. 

Infringement  of  patent— Relevant  facts.] — 
Any  facts  relevant  to  the  matter  in 
issue  may  Ije  the  subject  of  interrogatories. 
In  a  suit  for  infringement  of  a  patent,  the 
invention  was  described  as  an  improved 
process  for  the  separation  of  metallic  sul- 
phides from  sulpliide  ores,  by  placing  the 
])ulverised  ore  in  a  vessel,  and  adding  a 
solution  of  water,  and  from  one  to  ten  per 
cent,  of  sulpiuiric  or  otiier  suitable  acid,  the 
strengtli  of  tlie  solution  being  determined  by 
tlie  quality  of  the  ore  to  be  treated.  The 
plaintiffs  alleged  that  the  defendants  were 
using  their  proce.ss,  or  a  ])rocess  only 
colourably  different.  The  defendants  denied 
the  infringement.  Held,  that  as  one  of 
the  questions  material  to  the  plaintiffs' 
case  would  lie  whether  the  defendants  were 
in  substance  using  the  process  described  in 
tiie  plaintiffs'  specification,  substituting  for 
a  part  of  the  jilaintiffs'  process  which  they 
omitted,  sometliing  whicii  was  a  mere  me- 
clianical  or  cliemical  equivalent  for  it,  and 
as  this  was  a  matter  entirely  witliin  the 
knowledge  of  the  defendants,  and  not  within 
tlie  knowledge  of  the  plaintiffs,  the  plain- 
tills  were  entitled  to  administer  an  inter- 
rogatory asking  tlie  defendants  to  state  tlie 
l)ro|)ortion  and  percentage  of  the  acidu- 
lated solution  they  were  using  in  the  treat- 
ment of  their  ore,  and  the  jiarticulars  in 
which  their  process,  if  they  admitted  they 
were  using  this  acidulated  process,  differed 
from  the  proce.ss  described  in  the  plaintiffs' 
specification.     I'otfer\<i  Sulphide  Ore  Treat- 
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incnt  Ltd.  v.  Sulphide  Corporation  Ltd.,  28 
W.X.  8.5,  varied.  Potter's  Sulphide  Ore 
Treatment.  Ltd.  v.  Sulphide  Corporation, 
Ltd.,    13   C.L.R.    101. 

Libel  action — Application  of  defamatory 
words.] — 111  an  acion  for  libel  the  plaintiff 
interrogated  the  defendant  as  to  whether 
tlie  words  of  the  alleged  libel  were  intended 
by  the  defendant  to  refer  or  apply  to  the 
plaintiff.  Held,  that  tlie  interrogatory  Avas 
admissible,  as  it  was  relevant  to  the  ques- 
tion of  express  malice,  yorton  v.  Hoare,  17 
C.L.R.   .348. 

Matters  of  public  interest.! — One  of  the 
defences  to  the  action  was  that  the  state- 
ment complained  of  was  made  with  regard 
to  matters  of  public  interest.  Held,  that 
tlie  defendant  might  properly  be  interro- 
gated as  to  wliat  were  those  matters  of 
]tiiblic  interest.  Xorton  v.  Hoare,  17  C.L.R. 
.348. 

Amended  interrogatories.]— Under  an  order 
made  by  the  Supreme  Court  of  Tictoria 
giving  leave  to  amend  interrogatories,  other 
interrogatories  were  administered.  Held. 
that  the  High  Court  coukl  not  pronounce 
upon  the  admissibility  of  the  amended  inter- 
rogatories in  the  first  instance.  Xorton  v. 
Hoare,  17  C.L.R.  348. 

Privilege  —  Communications  between 
solicitor  and  client — Abuse  of  process  —  Alle- 
gation of  fraud.] — Tlie  plaintiff  sued  the  de- 
fendants for  malicious  arrest  and  for  abuse 
of  the  process  of  the  Court.  The  plaintiff 
administered  interrogatories  to  the  defen- 
dants as  to  whether  the  defendants  had  ob- 
tained any  advice  from  their  solicitors  as 
to  the  liability  of  the  plaintiff  before  they 
arrested  him.  Held,  that  if  the  arrest  was 
unlawful,  the  unlawful  proceeding  did  not 
begin  until  after  the  advice  had  been  given, 
and  that  as  the  communication  between  the 
defendants  and  their  solicitor  was  not  shown 
to  have  been  made  in  furtherance  of  an 
illegal  object,  it  was  privileged.  Leave  to 
appeal  from  the  Supreme  Court  of  Victoria 
refused.  Varaira  v.  Hoirard  S»)iith  &.  Co.. 
Ltd.,   10  C.L.R.   3S2. 

II.  DOCUMENTS. 
Action  against  Commonwealth  by  subject — 
Jurisdiction  of  Supreme  Court  to  order  dis- 


covery against  Commonwealth — Common  Law 
Procedure  Act  (N.S.W.)  (No.  21  of  1899), 
s.  192— Judiciary  Act  1903  (No.  6  of  1903). 
s.  64.]— Sect.  G4  of  the  Judiciary  Act  1903 
provides  that  in  suits  to  which  the  Com- 
monwealth is  a  party  the  rights  of  parties 
shall  as  nearly  as  possible  be  the  same  as 
in  a  suit  between  subject  and  subject.  Sect, 
102  of  the  Common  T^aw  Procedure  Act 
189!)  (X.S.W.),  (Xo.  21  of  1899)  provides 
that  on  the  application  of  either  party  to 
an  action  the  Court  or  a  Judge  may  order 
that  •■  the  party  againt  wnom  the  applica- 
tion is  made,  or  if  such  party  is  a  body 
corporate,  some  officer  to  be  named  of  such 
body  corporate. "  shall  answer  on  affidavit 
as  to  documents  in  his  possession  relating 
to  the  matters  in  dispute.  Held,  that  the 
Sujireme  Court  of  Xew  South  Wales  has  no 
jurisdiction,  in  an  action  brought  in  that 
Court  by  an  individual  againt  the  Common- 
wealth, to  make  an  order  for  discovery  of 
documents  against  the  defendant.  Baume 
V.  Commonwealth,  22  X.S.W.  W.X.  5  re- 
versed. Commonwealth  v.  Baume,  2  C.L.R. 
405. 

Civil  action  for  penalties— Action  by  Crown 
— Discovery  of  documents  by  defendant.]— In 
a  civil  action  for  penalties,  in  the  absence 
of  statutory  provision  to  the  contrary,  the 
plaintiff  is  not  entitled  to  an  order  for 
discovery  of  the  documents  against  the  defe- 
(bint.  This  rule  applies  equally  both  to 
actions  by  the  Crown  and  actions  by  a 
common  informer.  The  King  V.  Associated 
Xorthern  Collieries,  (Isaacs,  J.),  11  C.L.R. 
738. 

III.   IXSPECTIOX. 

Document  or  thing  in  possession  of  the 
Crown — State  secret — Claim  of  privilege — 
Opinion  of  Minister  that  inspection  would  be 
detrimental  to  public  welfare— Duty  of  Court 
to  inquire  into  facts  as  to  possibility  of  detri- 
ment—Patents Act  1903-1909  iNo.  21  of  1903 
—No.  17  of  1909),  ss.  92,  96— Judiciary  Act 
1903  (No.  6  of  1903).  ss.  53,  64— Rules  of  the 
High  Court  1911.  Part  L,  Order  XLIIL,  r.l,]  — 
Wliere  a  claim  is  made  by  the  Crown  that 
inspection  of  a  thing  should  not  be  granted 
on  the  ground  that,  in  the  opinion  of  a 
iMinister  of  the  Crown,  such  inspection 
would  be  detrimental  to  the  public  welfare, 
it  is  not  the  Court's  duty  to  concede  the 
claim    without    any    iu(|uiiy.    but    it    ought 
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fust  to  ascertain  what  is  the  nature  of  the 
alleged  State  secret,  and  whether  facts  dis- 
coverable on  inspection  of  tiie  thing  can, 
in  any  intelligible  sense,  prejudice  the  public 
welfare:  By  Griffith,  C.T..  and  Barton,  J.. 
ffsaars.  J.,  dissenting.  In  an  action  against 
the  Commonwealth  for  infringement  of 
patent  it  was  alleged  tliat  an  apparatus 
used  by  the  Commonwealth  .for  wireless 
telegraphy  was  an  infringement  of  the 
plaintiffs'  patent.  An  application  by  the 
plaintiffs  for  inspection  of  the  apparatus 
was  opposed  on  the  ground  that  the  Post- 
master-General was  of  opinion  that  such 
inspection  would  be  prejudicial  to  the  public 
interest  and  welfare  of  the  Commonwealth. 
Held,  by  GriffitlK  C.J.,  and  Barton,  J., 
Isaacs,  J.,  dissenting,  that  there  was  nothing 
to  warrant  even  a  conjecture  that  the  in- 
spection could  disclose  anything  that  could 
reasonably  be  called  a  secret  in  any  sense 
of  the  word,  and,  therefore,  a  prima  facie 
case  of  infringement  being  made  out,  that 
inspection  should  be  allowed.  The  Marco7ii's 
Wireless  Telegraph  Company.  Ltd.  v.  The 
Commonwealth    (Xo.  2),   16  C.L.E.   178. 

Patent  —  Infringement  —  Application  for 
patent  for  alleged  infringing  apparatus- 
Publication  of  specification-  Rules  of  the 
High  Court  1911,  Part  I.,  Order  XLIII.,  r.1.1— 
In  an  action  againt  the  Conimoiiwcalth  for 
infringement  of  patent  it  was  alleged  tliat 
an  apparatus  used  by  the  Commonwealth  for 
wii-eless  telegraphy  was  an  infringement  of 
certain  patents  of  the  plaintiffs,  for  im- 
provements in  wireless  telegraphy.  After 
the  statement  of  claim  was  filed  and  before 
defence  the  plaintiff  applied  for  inspection 
of  the  appartus  used  by  the  Commonwealth. 
An  application  for  a  patent  in  respect  of 
the  apparatus  used  by  the  Commonweallh 
was  subsequently  made,  and  the  specification 
was  made  jmblic.  Held,  that  no  order  for 
inspection  should  be  granted  at  that  stage 
of  the  proceedings.  The  Marconi's  Wireless 
Trlrgrnph  Co..  Ltd.  v.  The  Common icealth 
(No.  1  ).  1.")  C.L.R.  fiS'). 


DISMISSAL. 

>r.     I'rui.H     Ski'Auk. 

Suit  frivolous  and  vexatious— Notice  of 
appeal  not  filed  in  time  -  Appeal  from  inter- 
locutory judgment  Rules  of  High  Court 
1903,  Part  II.,  s.  1,  rr.  4,  5.|— ^Ve  Practice. 
Roberts  ^.  Roberts  db  Moffatt.  7  C.L.R.  56G. 


DISSOLUTION  OF  MARRIAGE. 

•S\-(     HUSHANK     AHU    WllK. 


DIVIDEND. 

Dividend  of  company  paid  out  of  reserved 
funds  Income  tax  Capitalisation  of  profits 
— Bonus.] — See  Income  Tax.  Commissioners 
of  Income  Tax  (Qd.)  v.  Brisbane  Oas  Co.^ 
Cy  C.L.R.  96. 


DIVORCE. 

See  Husband  and   Wife 


DOCUMENTS. 

'  Discovery  of — Action  in  Supreme  Court  of 

i  State  against  Commonwealth    by  a  subject— 

1  Jurisdiction  to   order    discovery   against   the 

j  Commonwealth.!  —  Sec     Discovery.       The 

!      Cotnutninrrollh   v.    BlUU,,,  .  2  C.L.R.   4(t.-). 

Impounding— Detantion  for  unreasonable 
time — Damages.]— »S'ee  Customs.  Baumc  v. 
romnwuvatlth.  4  C.L.R.  97. 


DOMICIL. 

S<e  uhv    UrsMANn   ani.    Wtt 


DISEASED  ANIMALS. 

Meat — Fees  for  inspection  of  "cattle"—  ' 

Meaning  of   "  cattle  "—Sheep  and  pigs  not  ' 

included.]    —    See    Cattle    Slauohtekino.  i 

Maeka])  v.  Davirs,  1  C.L.R.  i 


Discrimination    between    subjects    of    dif- 
ferent  States      •  Resident,"    meaning   of.]— 

Sic     CuNSTiTrTioNAT,     Law.         Dfirics    and 
Jones  V.   Western  Australia,  2  C.L.R.  29. 

Domicil    in     Australia— Evidence— Immi- 
grant.]— A    Chinese    came    from    China    to 
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Australia  in  1808,  leaving  his  wile  behind 
liim.  He  remained  in  Autralia  about  six 
years,  not  learning  English  of  which  he 
acquired  only  an  imperfect  knowledge  of  a 
few  words,  and  having  no  residence  or  house 
of  his  own.  He  went  back  to  China  in 
1904  at  the  call  of  filial  duty,  remained 
there  for  eight  years,  and  came  back  to 
Australia,  in  1912,  still  without  his  wife. 
Held,  that  the  evidence  did  not  establish 
that  he  had  an  Australian  domicil  before 
he  went  to  China  in  1904.  Ling  Pack  v. 
Olecson,  15  C.L.R.  72.5. 

Infant  —  Domicil  of  father  in  Australia  — 
Prohibited  immigrant.] — See  IinncRATioN 
Restriction.  Ah  Yin  v.  Christie,  4  C.L.R. 
1428. 


DUTIES. 

Probate.] — See  Administratiox. 

Stamp.] — See  Stamp  Duty. 

Stamp — Imposition  by  State  on  Common- 
wealth agency — Duty  on  receipt  for  salary  of 
Commonwealth  officer.]  —  See  Constitu- 
tional Law.  D'EmdeP  v.  Pedder,  1  C.L.R.  91. 

Statutory  —  Exemption  —  Requirement  of 
giving  notice — ^Certain  class  exempt.] — .See 
Cattle  Slaughtering.  Tindal  v.  Caiman, 
3  C.L.R.   150. 

Succession.] — -See  Administration. 


Insolvent's  change  of — After-acquired  pro- 
perty—Subsequent insolvency  in  another 
country.] — See  Insolvency.  Hall  v.  Woolf, 
7  C.L.R.  2(17. 

Member  of  Austalian  community  return- 
ing from  abroad — Abandonment  of  home.] — 

See  IinnGRATioN  Restriction.  Potter  v. 
Minahan,  7  C.L.R.  277. 

Prior,  in  the  Commonwealth — Immigrant.] 

— See  iMsncRATioN  Restriction.  Chia  Gee 
V.  Martin  ;  Chow  Quin  v.  Martin,  3  C.L.R. 
649. 


DOWER. 

Nature  of  right— Abolition  of  right.] — See 
Husband  and  Wife.  Marshall  v.  Smith.  4 
C.L.R.   1617. 

Provision  for  widow  in  will — "  In  lieu  of 
dower  and  thirds  "  —  Partial  intestacy  — 
Right  of  widow — Election — Absolute  gift — 
Condition.] — See  Will.  Penny  v.  Milligan,  5 
C.L.R.  349. 


DRAINAGE. 

See  Local  Government. 


EASEMENT. 

Ancient  lights  —  Prescription  —  Enjoy- 
ment for  20  years  and  upwards— Presumption 
of  lost  grant.] — See  Ancient  Lights.  Delo- 
liery  v.  Permanent  Trustee  Co.  of  S.S.W., 
1  C.L.R.  283. 


DROVER. 

See  Travelling  Sheep. 


Derogation  from  grant — Implied  grant — 
Rain  water  flowing  over  surface^Adjoining 
owners — Alteration  of  surface — Transfer  of 
Land  Act  1890  (Vict.)  (No.  1149),  s.  89— Con- 
veyancing Act  1904  (Vict.)  (No.  1935),  s.  6.]— 
In  order  that  the  grant  to  a  purchaser  of 
a    right   in   the   nature   of   an   easement   in 

j  respect  of  land  of  the  vendor  may  be  implied 
from   a   conveyance   of   part   of   a   parcel    of 

I  land  of  which  the  vendor  retains  the  bal- 
iince,  it  must  appeal-,  having  regard  to  all 
the  circumstances  of  the  case,  to  have  been 
in  the  contemplation  of  the  parties  that  the 
oTantor  should  not  use  the  land  which  he 
retains  in  a  manner  inconsistent  with  the 
enjoyment  of  the  alleged  easement.  By 
(Iriffith,  C.J.,  and  O'Connor,  J.  {contra  by 
Isaacs.  J.  and  Hieigius.  J.)  :  If  the  principle 
that  an  owner  of  land  is  bound  to  receive 
the  rain  water  naturally  flowing  over  the 
surface  of  adjoining  higher  land  is  part  of 
of  the  common  law,  it  applies  to  the  case  of 
land  the  surface  of  which  has  been  altered 
by  the  hand  of  man  or  otherwise  during 
unity  of  title  and  possession  and  before 
severance,  as  well  as  to  land  the  original 
natural  surface  of  which  has  not  been 
altered.    By  Griffith.  C..J..  and  (VConnor,  J.: 
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Tliat  principle,  if  it  is  i)art  of  tlic  coiii- 
mon  law.  api)lii's  only  to  roiintiy  lai\(ls  and 
not  to  town  lands.  I!y  (rd.Hiior.  .1.  {sicmhlr 
by  Criffith.  C.J.):  Tliat  luinciplc  i.s  not 
part  of  tlu>  c-onnnon  law  and  tlu-  owner  of 
tlip  lower  land  may  prevent  sneli  water  from 
flowing  on  to  liis  land.  Quaere,  per  lligrfliis, 
J.,  whether  land  held  under  the  Tifnisfrr 
of  Land  Art.  1890.  is  snljjeet  to  a  natural 
rigiit  on  the  i)art  of  the  proprietor  of 
adjoining:  land  to  the  How  of  water.  I'cr 
Hiflfliiis.  J. — If  there  is  any  ri-iht  such  as- 
is  declared  in  Tinuicomhr  v.  Margrcf/or,  it 
must  he  confined,  as  in  tlie  case  of  a  defined 
stream,  to  water  siirea<liM<r  over  the  natural 
surface  of  the  land:  hut  under  the  word 
"natural"  surfaces  (or  river  beds  I  which 
have  been  chanfred  beyond  living  memory 
should  be  included.  The  ground  of  "  deroga- 
tion from  grant '"  was  not  open  to  the  plain- 
tiff on  the  appeal,  as  the  case  was  based 
from  first  to  last  on  natural  right,  and  the 
grant  (the  transfer)  was  not  even 'put  in 
evidence.  In  this  case,  however,  no  grant 
of  right  to  let  water  flow  through  the  de- 
fendant's land  is  to  be  implied;  and.  scmblc. 
no  such  grant  is  to  be  implied  (so  as  to 
bind  successors  in  title)  from  circum- 
stances not  referred  to  in  the  transfer.  Vin- 
nirombr     v.     Macdrcgor.    28    V.L.R..    144: 

24  A.L.T.,  1.-):  20  V.L.R..  :i2:  24  A.L.T., 
200,  discussed  and  opionion  therein  doubted. 
In  1805,  A.,  tne  owner  of  allotments  12  and 
13,  which  were  two  of  four  township  allot- 
ments lying  side  l)y  side,  containing  about 

25  perches  each,  and  being  subject  to  the 
Transfer  of  Land  Act  ISOO.  sold  and  trans- 
ferred allotments  12  to  15..  the  owner  of 
the  other  two  allotments.  Id  and  II.  In 
1873,  while  the  wlmle  of  the  land  was 
Crown  land,  the  Ciown  had  made  an  exca- 
vation thereon,  so  that  tli<'  surface  which 
had  theretofore  sloped  from  allotment  13 
to  allotment  10  thereafter  sloped  from  allot- 
ment 10  to  allotment  13.  with  the  result 
that    rain    water    falling   on    allotments    Id. 

11  and  12  flowed  over  the  surface  (m  to 
allotment  13.  In  1005  A.  erected  a  dam 
along  the  boundary  between  allotments  12 
and  13,  and  thereby  prevented  such  rain 
water  from  Mowing  over  the  surface  on  to 
allotment  13.  11,1,1.  tlint  no  grant  by  A. 
to  B.  of  a  rigiit  to  th<'  continnance  (.f  the 
flow  of  such   surface  water  from   allotment 

12  to   allotment    13  ?onld    be    implied,    and 


that  15.  was  not  entitled  to  a  mandatory 
ordei-  directing  .\.  to  remove  the  dam. 
.V.V.<.o//    V.     \Vall,;r.    Id    C.L.R.    .'fiO. 

Encroachment  Easement  not  created  by 
deed— Agreement  which  should  be  specifically 
enforced  by  Court  of  Equity  Predecessor  in 
title  Constructive  notice  Specific  per- 
formance-Declaration of  right. 1—Tiie  ai).I. 
hint  acquired  an  allotment  of  land  in  Janu- 
ary. 1004.  and  the  res])ondent  acquired 
the  adjoining  block  to  tlie  west  in  :March 
of  the  same  year.  There  was  a  two-storey 
l)iiil(liHg  on  the  appellant's  land,  the  wes- 
tern wall  of  wliich  was  supposed  to  be  on 
the  western  boundary.  The  respondent's 
jiredecessors  in  title,  intending  to  build  on 
the  block  to  the  westward  of  the  appel- 
lant's land,  entered  into  an  agreement, 
under  seal,  witii  the  apellant's  predecessors 
in  title,  dated  18th  September,  1896,  where- 
by, after  reciting  that  the  parties  were 
owners  of  adjoining  blocks  of  land,  that  on 
the  boundary  of  the  land  of  a  company 
called  ilcLean  Bros.  &  Rigg  (the  appellant's 
predecssors  in  title)  there  stood  a  wall 
belonging  to  the  company,  that  the  Messrs. 
Bickford  (the  respondent's  predecessors  in 
title)  were  about  to  build  a  wall  upon 
the  boundary  of  their  land,  and  to  e.\ca- 
vate  for  its  foundations,  and.  in  the  course 
of  sucli  excavation  might  bring  down  the 
comj^any's  wall,  and  that  they  had  requested 
the  company  to  allow  them  to  do  such  under- 
pinning and  work  on  the  foundations  of 
tlie  company's  wall  as  might  be  necessary 
to  prevent  it  from  falling  down,  it  was 
agreed  that  the  company  should  give  leave 
to  Messrs.  Bickford  to  enter  on  the  com- 
pany's land  and  under])in,  shore  u]).  and 
do  sncli  work  as  might  be  necessary  to 
l)revent  the  wall  from  falling,  and  it  was 
further  a;:ree.l  that  no  right  of  lateral 
support  sliould  be  acquired  by  the  wall  to 
be  erected  or  by  the  owners  of  it  at  any 
time,  any  positive  law  or  prescription  not- 
withstanding, and  that  the  wall  to  be 
erected  should  not  nor  should  the  company's 
wall  ■■  in  any  sense  be  or  be  considered  to 
be  a  i)arty  wall  between  the  lands  and 
premises  "  of  the  parties.  The  intention 
indicated  in  tlii^  deed  was  not  carried  out. 
but  :Messrs.  I'.ickford  erected  a  building  on 
the  eastern  side  of  their  land  supporting 
the  l)eams  of  the   first    Moor  ui>on  the  com- 
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pany's  wall.  Evidence  as  to  the  circum- 
stances of  this  was  given  by  a  witness  who 
was  at  the  time  manager  for  the  company. 
He  said,  '■  Our  building  was  on  the  ground 
then.  It  had  been  there  for  many  years. 
We  had  some  windows  overlooking  Bick- 
ford's  land,  and  I  pointed  out  to  them  that 
there  might  be  some  difficulty  over  the  lights 
to  those  windows.  After  discussion,  Bick- 
ford  and  I  arranged  that  they  should  have 
the  privilege  of  resting  roof  and  girders  on 
our  wall  and  also  to  i)uild  up  the  windows 
and  in  consideration  of  this  they  were  to 
underpin  our  wall  and  make  it  safe,  which 
they  did.  A  parapet  wall  was  put  on  the 
top  with  my  permission  as  an  element  of 
safety."  On  cross-examination  he  added: 
'"It  (the  agreement  of  18th  September, 
1896)  was  the  basis  of  the  settlement.  The 
wall  was  never  to  be  considered  in  any 
sense  a  party  wall.  I  daresay  I  gave  the 
document  to  ^lilne.  We  were  to  do  what 
we  liked  with  our  wall.  We  got  nothing 
^'xcept  the  underpinning  of  the  wall  and 
the  parapet  wall  on  top.  This  was  a  pro- 
tection against  fire.  The  roof  did  not  rest 
upon  it.  "  \\hen  tlie  appellant  purchased 
the  block  in  1904  the  deed  of  18th  Sep- 
tember, 1896,  was  handed  to  him,  but  he 
was  told  nothing  about  tiie  arrangement 
referred  to  in  the  evidence  above  mentioned. 
A  survey  was  made  of  the  land,  wliich 
showed  that  Messrs.  Bickford's  building  en- 
croached on  the  company's  land  to  the  extent 
of  about  two  and  a  half  feet.  The  sur- 
veyor thought  that  there  were  two  walls, 
and  stated  in  evidence  that  he  could  not 
tell  by  inspection  whether  there  were  two 
walls  or  only  one.  Shortly  after  the  parties 
liad  acquired  their  land  a  fire  destroyed 
the  appellant's  building,  but  left  the  walls 
standing.  It  was  only  then  -that  the  ap- 
pellant discovered  that  there  was  only  one 
wall.  Held  ( 1 )  that  tlie  alleged  agreement 
was  not  one  of  wliich  a  Court  would  grant 
specific  performance,  and  (2)  that,  even  if 
it  were,  the  evidence  did  not  show  such  facts 
as  would  entitle  a  Court  to  infer  that  the 
appellant  had  constructive  notice  of  it. 
Decision  of  Burnside,  ,J.,  reversed.  Milne  V. 
James,  13  C.L.Pv.   168. 

Right  to  the  flow  of  subterranean  water — 
Removal  of  sand  and  water— Subsidence- 
Statutory  authority.]— .SVe  Nuisance.  The 
Mayor,  etc.,  of  Perth  v.  Halle,  13  C.L.R.  393. 


Sale  of  portion  of  a  tenement — Easement 
over  portion  retained  by  vendor — Implied 
grant— Grant  of  rights,  easements  and  ap- 
I  purtenances  belonging  to  or  commonly  used 
in  connection  with  the  land— Alteration  in 
nature  of  tenement  sold — Extrinsic  evidence 
to  explain  grant — Declarations  of  intention  by 
vendor  —  Mistake  —  Rectification.] — See 
Vendor  and  Purchaser.  Horsfall  v.  Braye, 
7  C.L.R.   629. 


EDUCATION  TEST. 

Prohibited  immigrant— By  whom  language 
to  be  chosen.] — See  Immigration  Restric- 
tion. Chia  Gee  v.  Martin  ;  Chow  Quin  v. 
Martin,  3  C.L.R.  649. 


EJECTMENT. 

Action  of  ejectment  by  trustees  of  building 
society  against  mortgagor  in  default — Juris- 
diction of  Supreme  Court  of  New  South 
Wales.] — Sec  Building  Society.  Heydon  v. 
L/7//>.  4  C.L.R.  1223. 

Land — Action  of  ejectment — Defence — 
Profit  a  prendre.] — An  agreement  which, 
while  negativing  a  tenancy  confers  a  right 
to  enter  upon  land  and  work  and  manage 
a  dairy  farm  thereon,  the  profits  to  be 
cqxu^lly  divided  between  tne  grantee  and 
the  owner  of  the  legal  estate  who  continues 
to  reside  on  the  land,  does  not  give  the 
grantee  a  right  to  the  exclusive  possession 
of  the  land  as  against  the  owner  of  the  legal 
estate,  and,  therefore,  does  not  afford  an 
answer  to  an  action  of  ejectment  brought  in 
the  Supreme  Court  of  Xew  South  Wales 
by  the  owner.  HindmarsJi  v.  Qidnu,  17 
C.L.R.  622. 

Vesting  of  Crown  lands  in  Sydney  Harbour 
Trust  Commissioners— Title  without  con- 
veyance.]— Sec  Crown  Lands.  Sydney  Har- 
bour Trust  Commissioners  v.  Wailes,  5  C.L.R. 
879. 


EJUSDEM  GENERIS. 

Taxing  Act — Construction.] — See  Evi- 
dence. Canning  Smith  db  Co.  v.  Melbourne 
Harbour  Trnst  Commissioners,  2  C.L.R.  73.5. 
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ELECTION. 

Election  of  remedy  for  injury  Assessment 
of  compensation.] — ^Ve  Workmens  Com- 
rKNSATioN.  I  L-anhdc  Gold  Corporation  v. 
Symonds,  4  C.L.K.  (542. 

Election  of  remedy  against  goods  of  debtor 
— Judgment  against  defendant  in  action  for 
defamation— Defendant  made  bankrupt  on 
petition  of  plaintiff— Ca.  sa.]— >>»  Ahkkst. 
/V/T.>  V.   MarthK  2  C.L.H.  .-)2r>. 

Resumption  of  land  by  Crown  Notice  of 
resumption  Resumption  of  part  of  property 
—Refusal  by  owner  to  sell  part  Option 
of     Crown.]    —  See    Land.  W'hitjeld     v. 

MrQnad,.  7  C.L.R.  Tin. 

Provision  for  widow  in  will — "  In  lieu  of 
dower  and  thirds  "  —  Partial  intestacy  — 
Rights  of  widow— Absolute  gift— Condition.] 
— See  Will.  Penny  v.  Milllgan.  .5  C.L.R. 
349. 


ELECTORAL  LAW. 


•andi- 


I.  Commonwealth   Election — 

(a)  Adjourned  Poll      .  . 

(b)  Agent,    liability 

date  for  acts  of    .  . 

(c)  Ballot  papers 

(d)  Canvassing 

(e)  Practice 

(/)  Political  articles 
{g)  Postal  votes 
(//)  Scrutineers 
(i)  Senate  election 
II.  State  Partiament  —  DisrcTEo 
Election  .  . 
III.  Municipal  Election  - 
Local  Government 

l\'.     LlBKL    on    CaNDID.\TES 
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1.  COMMONWEALTH  ELECTION. 

(a)  Adjotrnei)  Poll. 

Persons  entitled  to  vote— Voter  absent  from 
polling  place  for  which  enrolled-  Refusal  of 
Returning  Officer  to  receive  votes  of  "  absent 
electors"  Void  election  Commonwealth 
Electoral  Act  1902  (No.  19  of  1902),  ss,  139, 
153:  Schedule,  Form  Q.]  Wlicre,  pursuant 
to  s.  Lj3  of  the  Commonwealth  Electoral  Act 
1902,  the  polling  at  a  polling  booth  has  been 


adjourned  to  a  subsequent  day,  the  persons 
entitled  under  s.  139  to  vote  at  that  polling 
booth  on  signing  a  declaration  in  Form  Q. 
in  the  Schedule  are  those  who,  on  the  original 
polling  day,  were  absent  from  the  polling 
place  for  which  tliey  are  enrolled.  The 
words  ■'  absent  from  tlie  polling  place  "  in 
s.  139  mean  "  absent  from  the  locality  of  the 
polling  place."'  The  Presiding  Officer  at  an 
adjourned  poll  refused  to  receive  the  votes  of 
any  electors  claiming  to  vote  under  s.  139 
(i.e.,  upon  making  declarations  in  Form  Q.)  : 
Held,  that  in  order  to  invalidate  the  election 
on  the  ground  of  such  refusal  it  must  be  shown 
that  tlie  number  of  electors  entitled  to  vote 
in  that  manner  wliose  votes  were  refused 
was  such  that  the  result  of  the  election  might 
have  been  affected  by  the  refusal.  Hirsch  v 
PhillipsA  C.L.R.  132. 

(6)  Agent,    Liability    of    Candidate    for 
Acts  of. 

Liability  of  Candidate  for  acts  of  agent.] — 

Where  a  candidate  at  an  election  is  sought 
to  be  made  responsible  for  illegal  acts  done 
during  the  election  by  his  agent,  it  must  be 
proved  that  the  candidate  either  counten- 
anced or  directed  the  doing  of  those  acts. 
Crouch  v.    Ozanne,    12   C.L.R.   539. 

(c)  Ballot  Paper. 

Cross  within  a  square — Mandatory  or 
directory  provision — Striking  out  name  of 
candidate  Writing  name  of  candidate- 
Illegal  practices- Jurisdiction  of  Court  to  set 
aside  election  for  single  act  of  bribery — Com- 
mon law  of  Parliament  — Commonwealth 
Electoral  Act  1902  iNo.  19  of  1902).  ss.  124, 
132.  133,  139. 151,  155.  158.  163, 164, 181, 199  ; 
Schedule,  Form  P,  Form  Q— The  Consitituion. 
s.  44.!— Tlio  ])r<)visions  of  I'art  XL  of  the 
'  Cominonwcallh  Electoral  Act  1902,  requiring 
the  cro.ss  made  by  a  voter  on  a  ballot-paper 
to  be  placed  within  a  square,  are  directory 
and  not  mandatory,  and  it  is  sufficient  if 
they  arc  substantially  complied  with  by 
making  a  cross  opposite  the  name  of  the  can- 
didate. .So  held  by  Griffith,  C.J.,  and  Barton, 
J.,  O'Connor,  J.,  diss.  The  striking  out  of 
the  name  of  a  candidate  not  voted  for  does 
not  of  it.self  render  the  ballot-paper  informal. 
Ballot-papers  to  be  used  by  voters  voting  at 
a  polling  place  other  than  that  for  which  they 
are  enrolled,  on  making  a  declaration  in  Form 
Q  in  the  Schedule,  must  be  in  the  ordinary 
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form,  and  the  \'oter  must  \ote  by  placing  a 
tross  opposite  the  name  of  a  candidate. 
Held,  therefore,  that  votes  given  by  such  per- 
sons by  writing  the  name  of  a  candidate  on  a 
blank  ballot-paper  are  invahd.  The  High 
Court  has  no  jurisdiction  under  the  Statute 
to  avoid  an  election  on  the  ground  that  one 
of  the  candidates  has  by  himself  or  his  agent 
been  guUty  of  illegal  practices  unless  there  is 
reasonable  ground  for  believing  that  the 
result  of  the  election  may  have  been  affected 
by  such  illegal  practices.  Quaere,  whether 
hy  the  Common  Law  of  the  Commonwealth 
tlie  High  Court  has  jurisdiction  to  avoid  an 
election  on  the  ground  of  a  single  act  amount- 
ing to  bribery  at  Common  Law,  committed 
by  or  on  behalf  of  a  candidate.  Chanter  v. 
Blackwood  (No.   1).   1   C.L.R.   39. 

Necessity  for  placing  cross  within  square- 
Marks  enabling  voter  to  be  identified — Com' 
monwealth  Electoral  Act  1902  (No.  19  of  1902), 
ss.  151, 158  (d)— Commonwealth  Electoral  Act 
1905  (No.  26  of  1905).]— The  decision  of  the 
High  Court  in  Chanter  v.  Blackwood  (Xo. 
1),  1  C.L.R.  39,  viz.,  that  the  cross  indicating 
a  voter's  preference  must  be  placed  within 
the  square  printed  on  a  ballot-paper  opposite 
to  a  candidate's  name  is  directory  only  and 
not  mandatory,  is  not  affected  by  the  Com- 
monwealth Electoral  Act  1905.  In  the  absence 
of  any  evidence  of  an  improper  practice  or 
plan,  the  mere  fact  that  there  is  upon  a  ballot  - 
paper  a  mark  wliich  may  by  possibility 
enable  some  one  to  identify  the  voter,  does 
not  necessarily  invalidate  the  vote.  State- 
ment of  questions  to  be  determined  before 
acceptance  of  a  ballot-paper  as  good.  Ken- 
nedy V.  Palmer,  Barton,  J.,  4  C.L.R.  1481. 

Ordering  recount  after  destruction  of  ballot- 
papers— Method  of  voting,  mandatory  or 
directory — Writing  and  marks  on  ballot  papers 
— Identification  of  voter — Defective  authen- 
tication of  ballot-papers — Official  default — 
Avoidance  of  election — Amendment  of  petition 
—Commonwealth  Electoral  Acts  1902-1905 
^No.  19  of  1902,  No.  26  of  1905i.  ss.  110,  111. 
118(a), 119  (b),(c),(e). 134,147. 158,(b),(d), 161 
(a),  199,  200,  Schedule— Forms— Statutory 
Rules  1906,  No.  78— Electoral  regulations  22. 
23,  25,  28.]— The  fact  tliat,  in  an  election 
for  the  Federal  Senate  the  retvxrning  officer 
for  the  State  directed  under  s.  161  (o)  of  the 
Commonwealth  Electoral  Acts  1902-5,  a  re- 
count   of    all    the    ballot-papers    before    the 


declaration  of  the  poll,  does  not  debar  the 
Com-t  of  Disputed  Returns  from  ordering 
a  further  recount  imder  the  control  of  the 
Court.  A  case  for  a  recount  liaving  been 
otherwise  established,  tlie  fact  that  the  ballot- 
papers  of  one  of  the  electoral  divisions  of  the 
State  had  been  accidentally  destroyed  is  not 
sufficient  to  deprive  the  petitioner  of  his 
right  to  a  recount.  An  ordinary  ballot- 
paper  which  has  been  initialled  on  the  front, 
instead  of  the  back,  will  not  be  thereby  in- 
validated, if  it  appears  that  tlie  paper  was 
so  folded  that  the  presiding  officer  covild  see 
his  initials  without  disclosiu'e  of  the  voting 
for  candidates.  An  absentee  ballot-paper 
which  has  been  initialled  on  the  front, 
instead  of  the  back,  is  not  thereby  invali- 
dated, as  the  counterfoil  is  sufficient  for 
autlientication  ;  but  ab.sentee  or  postal  ballot  - 
papers  which  have  not  been  initialled  at  all 
are  invalid.  In  considering  the  validity  of 
ballot-papers  marked  by  voters  not  strictly 
in  accordance  with  the  Act,  tlie  Court  will 
give  effect  to  the  intention  of  the  voter 
wherever  it  is  clearly  indicated  by  the  neces- 
sary crosses,  except  where  the  Act  has  ex- 
pressly declared  the  vote  void ;  and  re- 
dundant marks  upon  the  baUot -paper  will 
not  invalidate  the  vote  unless  the  marks 
are  such  that  the  voter  can,  not  might  pos- 
sibly, be  identified.  Cirencester  Case,  i  O'M. 
&  H.  194  ;  Day's  Election  Cases  155,  applied. 
Marks  made  by  the  voter  upon  the  ballot- 
paper,  which  there  has  been  an  undoubted 
attempt  to  obliterate,  will  not  be  treated  as 
an  indication  of  uncertainty  on  the  part  of  the 
voter.  It  is  mandatory  that  the  occupation 
and  address  of  the  witness  should  be  added  to 
the  signatiire  of  the  witness  to  postal  ballot- 
papers.  In  estimating  the  effect  of  official 
defaults  upon  the  result  of  an  election,  the 
Court  will  consider  the  incidence  among  the 
candidates  of  all  authentic  votes  that  were 
invaUdated  by  official  defaults,  so  far  as  this 
can  be  done  without  infringing  the  secrecy 
of  the  ballot  :  Blundell  v.  Vardon  ;  Barton, 
J.,    4   C.L.R.    1463. 

Amendment— Crosses  on  ballot-paper- 
Irregularities — Evidence — New  case  sought 
to  be  made  at  hearing — Commonwealth 
Electoral  Act  1902  (No.  19  of  1902)  s.  151.]— 
A  new  fact  relied  on  to  invalidate  an  election 
will  not  be  allowed  to  be  set  up  by  amend- 
ment of  the  petition  after  the  time  allowed 
by     law     for     presenting     a    petition.     The 
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requisitea  of  the  cross  prf\sfribed  by  the 
Common  wealth  Electoral  Act  lSt02  to  be  put 
upon  the  ))allot -papers  considered.  A 
petitioner  will  bo  kept  strictly  to  the  case 
made  by  the  j)etition.  Cameron  v.  Fysh  ; 
Griffith,  C.J..    1    C.L.H.   314. 

('/)  Canvassing. 
Canvassing  at  entrance  to  polling  booth  - 
Commonwealth  Electoral  Act  1902-1909  (No. 
19  of  1902— No.  19  of  1909)  s.  182a.]— .S(//(6/c, 
that  canvassing  for  votes  on  or  at  the  top 
of  the  steps  leading  to  a  polling  booth,  is 
within  the  prohibition  in  s.  182a.  of  the 
Commonwealth  Electoral  Act,  1902-1909 
against  canvassing  for  votes  at  the  entrance 
to  a  polling  booth,  but  can\  assing  between 
the  gate  of  the  land  on  wliich  the  polling 
booth  is  and  the  building  itself  is  not  within 
that  prohibition.  Crouch  v.  Ozanne,  12 
C.L.K.  -yM). 

(')   Practick. 

Court  of  disputed  returns — Election  petition 
^Practice  —  Discovery  —  Inspection  of 
documents  in  custody  of  person  not  party  to 
proceedings  Commonwealth  Electoral  Act 
1902-1911  (No.  19  of  1902  No.  17  of  1911),  ss. 
196a.  199.  201  Election  rules  1904  (Statutory 
Rules  1904.  No.  49),  r.  2  Rules  of  the  High 
Court  1911.  Order  XXXIV.,  r.  2.]— The  Court 
of  Disjjuted  Ketin-ns  lui.s  no  power  to  make  an 
order  giving  a  party  to  a  petition  leave  to 
inspect  and  take  extracts  from  the  rolls  and 
other  documents  used  at  or  in  connection 
with  an  election  of  a  member  of  the  Common- 
wealth Parliament,  which  are  in  the  custody 
of  public  officers,  yjrior  to  the  hearing  of  a 
petition  disjjuting  the  validitj'  of  the  election, 
the  Chief  Electoral  Officer  not  being  a  party 
to  the  proceedings.  Hedges  \.  liinrhell, 
liartcK  A. CI..    17   C.I..P.   :$27. 

Costs  Taxation  Expenses    of    party 

attending  trial  Party  not  a  witness  Costs 
of  party  up  to  a  particular  day  Reduction 
of  fees   on  counsel's  brief.) — See   I'kactice. 

<h,u,l,r  y.  ntarhirood  (}<o.  .•?).  1  C.L.H.  450. 

(/)    Pdi.itkai.  .\i{TI(  i,i;s. 

Political  article  in  newspaper  during  election 
Signature  of  author     Validity  of  Common- 
wealth   legislation     The    Constitution    (63& 
64  Vict.  c.  12),  ss.  10,  51  (xxxvi)-   Common- 
wealth   Electoral    Act   1902-1911    (No.   19    of 


1902— No.  17  of  1911),  s.  181aa.]— The  Com- 
monwealth Parliament  lias  power  under  tlie 
Constitution  to  make  laws  regulating  federal 
parliamentary  elections,  and,  therefore,  s. 
181aa  of  the  Commonwealth  Electoral  Act 
1902-1911  is  within  the  powers  of  the  Com- 
inonwoalth  Parliament  to  enact.  Stnith  \. 
Ohlham.   ].-)  C.L.R.   :5.-).>. 

{(j)  Postal  Votes. 
Compliance  with  form  Q.— Mandatory  or 
directory  —  Initialling  ballot-papers  upon 
front — Numbers  on  counterfoils  transposed 
— Postal  votes  not  received  before  close 
of  poll  Postal  votes  given  by  marksmen 
— Jurisdiction  of  Court  to  inquire  how  voter 
has  voted  Secrecy  of  ballot  Declaring 
election  void- Costs  on  higher  scale  Com- 
monwealth Electoral  Act  1902  (No.  19  of  1902) 
ss.  109,  111,  112, 119, 122, 134, 147, 148, 158, 199. 
200  ;  Schedule  Form  K,  Form  Q.l— A  sub- 
stantial cuniijliauce  with  Form  Q  in  the 
Schedule  to  the  Commonwealth  Electoral  Act 
1902  is  sufficient  to  entitle  a  voter  absent 
from  the  polling  j)lace  for  which  he  is  en- 
rolled to  vote  at  another  polling  place  witliin 
the  Division.  The  provision  in  s.  134  that 
tlie  initials  of  tlie  presiding  officer  shall  be 
upon  the  l)a(ks  of  ballot-papers  is  directory 
only.  //*/'/.  therefore,  that  ballot-papers 
luiving  tlic  initials  upon  their  faces,  but  in 
such  a  position  that  when  the  papers  were 
folded  as  required  by  s.  147  the  initials 
could  be  seen  by  the  presiding  officer,  were 
not  thereby  invalidated.  The  mere  fact 
that  the  number  on  the  counterfoil  to  a 
postal  ballot-paper  does  not  correspond 
with  the  number  on  the  application  is  not 
necessarily  of  itself  sufficient  to  invalidate 
the  vote.  The  effect  of  s.  119  is  that  postal 
votes  not  received  by  the  Returning  Officer 
at  the  close  of  the  poll  are  invalid,  even 
though  they  may  have  then  been  received 
by  an  Assistant  Returning  Officer.  It  i.=5 
mandatory  that  a  person  who  wishes  {<.* 
vote  by  post  shall  sign  his  name  to  the  appli- 
cation and  also  to  the  counterfoil.  Held. 
therefore,  that  a  marksman  is  not  entitled 
to  vote  by  post.  Effect  of  various  markings 
of  ballot-papers  considered  and  decided. 
The  High  Court  has  no  jurisdiction  to  inquire 
for  whicli  candidate  a  voter  has  voted, 
and  therefore  caimot  direct  a  .'scrutiny  for 
determining  such  a  question.  If  at  ark 
election  the  nimiber  of  persons  not  entitled 
to  vote  who  have  been  allowed  (o  vote,  or  of 
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persons  entitled  to  vote  who  liave  been  pre- 
vented from  voting,  or  of  both,  is  greater 
than  the  difference  between  tlie  number  of 
votes  cast  for  the  candidate  declared  by  the 
Returning  Officer  to  have  been  elected  and 
that  of  votes  cast  for  the  candidate  declared 
to  have  the  next  highest  number-  of  votes, 
the  election  is  void.  Application  for  costs 
on  higher  scale  refused.  Griffith,  C.J.. 
Chanter  v.   Blackwood  (No.  2),  1  C.L.R.  121. 

Postal  vote  certificate — Application  for — 
Witnessing  signature — Application  not  signed 
by  elector— Commonwealth  Electoral  Act 
1902-1909,  s.  109b  (b).]— Sect  KlftB  (h)  -.f  the 
CommorncraltJi  Electoral  Act  1002-19(J9  pro- 
vides that  a  witness  shall  not  witness  the 
signature  of  an  elector  to  an  application  for  a 
postal  vote  certificate  unless  he  has  seen  the 
applicant  sign  the  application  in  the  appli- 
cant's own  handwriting.  The  respondent 
signed  an  application  form  as  witness,  but  the 
application  was  never  signed  by  the  elector, 
the  space  for  the  signature  of  the  elector  on  the 
form  being  left  blank.  Held,  that  as  the 
application  had  never  been  signed,  the  re- 
spondent had  not  witnessed  a  signature,  and 
was  not  liable  to  a  penalty  imder  this  section. 
Hearn  v.  Hill,  13  C.L.R.  128. 

Application  for  ballot-paper— Witness  to 
signature — Mandatory  or  directory  provision 
— Voter  voting  out  of  his  division— Form  of 
ballot-paper — Writing  name  of  candidate- 
Commonwealth  Electoral  Act  1902  iNo.  19 
Ofl902),ss.l09.112,113,114,119,139,158,209  : 
Schedule,  Form  K— Acts  Interpretation  Act 
1901  (No.  2  of  1901).  s.  13.]— The  direction  in 
Form  K  in  tlie  Schedule  to  the  Common- 
wealth Electoral  Act  1902,  introduced  by  the 
letters  "  X.B.  '  as  to  the  persons  by  whom 
applications  for  postal  vote  certificates  are 
to  be  attested,  is  mandatory.  Held,  there- 
fore, that  postal  votes,  given  upon  certificates 
and  ballot-papers  issued  to  electors  pursuant 
to  applications  not  attested  by  a  person  of  one 
of  the  classes  there  specified,  are  invalid.  A 
ballot-paper,  issued  pursuant  to  s.  139  of  the 
Comtnonivealth  Electoral  Act  1902  and  Regida- 
tions  made  thereunder  to  a  voter  absent  from 
his  Division,  must  be  in  the  ordinary  form 
having  the  names  of  the  candidates  printed 
or  wTitten  thereon,  and  the  voter  must  vote 
in  the  ordinary  way  by  making  a  cross 
opposite  the  name  of  the  candidate.  Held, 
therefore,    that    votes    given   by   the   voters 


writing  on  a  blank  ballot-paper  the  name  of 
one  of  several  candidates,  are  invahd. 
Maloney  v.  McEacharn,   1   C.L.R.  77. 

lji\  Scrutineers. 

Avoiding  election — Evidence  that  result  of 
election  was  affected  —  Commonwealth 
Electoral  Act  1902-1909  .No.  19  of  1902— No. 
19  of  1909),  s.  198a.  —The  presiding  officers 
at  certain  booths  wrongly  prevented  scru- 
tineers for  the  defeated  candidate  from 
entering  the  polling  booths.  Held,  that  the 
mere  fact  that  at  those  booths  the  majority 
of  votes  polled  for  the  successfid  candidate 
was*  larger  than  his  total  majority,  was  not  a. 
sufficient  ground  for  avoiding  the  election 
in  the  absence  of  reasonable  grounds  for  con- 
cluding that  the  result  of  the  election  was 
affected  by  the  exclusion  of  the  scrutineers. 
Crouch  V.  Ozaniie,  12  C.L.R.  539. 

(;■)  Sexate  Election. 

Election  of  Senators — Election  of  one 
declared  void  —  Vacancy  in  place  of  Senator 

—  Successor    chosen    by    State    Parliament 

—  Refusal  of  Governor  to  issue  writ  for 
new  election  —  Mandamus  —  Question  of 
determination  by  Parliament  —  The  Con- 
stitution (63  &  64  Vict.  c.  12i,  ss.  13.  15,  47— 
Judiciary  Act  1903  (No.  6  of  1903),  s.  33.]  — 
Tlie  Go\  enior  of  a  State  in  issuing  a  writ 
for  the  election  of  senators  under  s.  12  of  the 
Constitution  is  acting  in  the  capacity  of  the 
constitutional  head  of  the  State,  and  not 
as  an  officer  of  the  Commonwealth  within 
the  meaning  of  s.  75,  sub-s.  v.  of  the  Con- 
stitution. Upon  a  petition  presented  to 
the  Court  of  Disputed  Returns  under  the 
provisions  of  the  Commonicealth  Electoral 
Act  1902  it  was  declared  that  the  electon 
of  one  of  the  three  senators  returned  as  duly 
elected  for  South  Australia,  in  place  of  those 
whose  plaices  had  become  vacant  b3-  effluxion 
of  time,  was  void.  The  Parliament  of  South 
Australia,  assviming  to  act  under  s.  15  of  the 
Constitvition,  chose  a  person  as  senator  to 
fill  the  vacancy,  that  choice  was  duly  cer- 
tified, and  the  person  chosen  sat  and  voted 
as  a  senator.  The  candidate  whose  election 
had  been  declared  void  applied  to  the  High 
Court  for  a  writ  of  mandamus  to  compel  the 
Governor  to  issue  a  writ  for  a  popular  election. 
Held,  that  a  mandamus  will  not  lie  to  the 
Governor  of  a  State  to  compel  him  to  do  an 
act  in  his  capacity  of  Governor.     Tlie  juris- 
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<lirtioii  in  respect  i>f  mandamus  conferred 
upon  tlie  High  Court  by  the  Constitution,, 
s.  75,  sub-s.  V.  lias  not  been  enlarged  by 
s.  33  of  the  Judiciary  Act  1903.  Held,  also, 
that  the  question  whether,  under  the  cir- 
tumstances.  there  was  or  was  not  a  vacancy 
in  the  representation  of  South  Australia  in 
the  Senate  was  a  question  to  be  decided  by 
the  Senate  under  s.  47  of  the  Constitution. 
Rule  nisi  for  a  writ  of  mandamus  discliarged. 
/?.  V.  The  Ojvcrnor  of  South  Australia,  4 
C.L.R.  14!>T. 

Election  of  Sanators  void  as  to  return  of 
one  senator  -  Vacancy  in  Senate  —  Election 
of  Senator  by  State  Parliament  -  Validity 
of  election  Disputed  Elections  and  Qualifi- 
cations Act  1907  (No.  10  of  1907),  s.  2  — 
The  Constitution  (63&64  Vict.  c.  12),  ss. 
13,  15,  47,1  —  Tiie  Court  of  Disputed  Re- 
turns having  declared  a  periodical  election 
•of  senators  for  the  State  of  South  Australia 
absolutely  void  as  to  the  return  of  one 
senator,  the  Houses  of  Rarliamcnt  of  the 
State,  sitting  together,  and  assuming  to  act 
under  s.  15  of  the  Constitution  chose  a 
senator  to  fill  the  vat-anoy.  On  a  petition 
to  the  Senate,  removed  into  the  High  Court 
as  the  Court  of  Disputed  Returns  vmder  s. 
2  of  the  Disputed  Elections  and  Qualifications 
Act  1907;  Held,  that  tlie  vacancy  existing 
after  the  declaration  by  the  Court  of  Dis- 
puted Returns  was  not  a  vacancj'  arising  in 
in  the  place  of  a  senator  before  tiie  expira- 
tion of  his  term  of  office  within  the  meaning 
•of  s.  15  of  the  Constitution,  and,  therefore, 
the  choice  or  election  of  a  senator  by  the 
State  Parliament  was  null  and  void.  Vardon 
V.    OLoffhlin,  5   C.L.R.    201. 

II.  ST  ATI-:     PAR  LI  AMP:XT— DISPUTED 

ELKCTION. 

Supreme  Court  of  State  sitting  to  decide 
disputed  Parliamentary  elections-  Appeal  to 
High  Court  —  Jurisdiction.!  —  ,Sec  Appkal. 
Holmes  V.  Angwiii.  4  CL.H.  297. 

III.  MUNICIPAL         ELECTION     —     Sec 

also  LOCAL  (U)VERNMENT. 

Election  of  councillors  -  -  Extraordinary 
vacancy  -  No  election  held  at  time  prescribed- 
Expiration  of  time  for  giving  notice  of  election 
—  Meaning  of  election. |—//fW.7f^^  \ .  The  King, 
.5  CL.H.  373. 


IV.   LIBEL  OX  CANDIDATES. 

Libel  on  candidate— Political  views  wrongly 
stated  by  newspaper. — »SVe  Defamation. 
Slatyer  \.  J)iilh/  Tilegraph  Newspaper  Co., 
(i  C.L.R.   1. 


ELECTRICITY. 

Charge  for  supply  of  electricity— Preference 
-Uniform  charge — Alternative  rates  —Option 
given  to  customer— "  Flat  rate" — "Maxi- 
mum demand  rate  " — Electric  Light  and 
Power  Act  1896  (Vict.)  (No.  1413),  ss.  13  (d), 
38,  39,  52.]— Undertakers  under  the  Electric 
Light  and  Power  Act  1896  had  two  scales 
under  which  they  charged  consumers  for 
the  supplj'  of  electricity,  and  all  consumers 
luid  the  option  of  which  rate  they  would 
select.  Under  one  scale,  called  the  "  flat 
rate,"  consumers  were  charged  for  the  actual 
quantity  of  electricitj'  supplied  at  the  uniform 
rate  of  4^tl.  per  unit.  I'nder  the  other 
scale,  called  the  "  maximum  demand  rate," 
eonsiuners  were  charged  at  the  rate  of  7d. 
per  unit  as  to  such  poition  of  the  electricity 
supplied  to  them  as  was  equal  to  a  consump- 
tion for  a  period  of  45  hours  per  calendar 
month  at  the  highest  rate  of  consumption 
during  the  month,  and,  as  to  the  remainder 
of  the  electricity  so  supplied  during  the 
month,  at  the  rate  of  2d.  per  unit.  Held,  that, 
the  words  '"  a  supply  on  the  same  terms  " 
in  s.  38  of  the  Electric  Light  and  Power  Act 
1 896  bear  their  ui^tiu-al  meaning  and  include 
price  ;  that  the  "  preference  "  prohibited  by 
s.  39  is  a  preference  between  customers 
dealing  under  similar  circumstances,  and  not 
between  customers  dealing  imder  two  different 
systems  of  supply,  either  of  which  they  are 
free  to  select,  and  therefore  dealing  under 
entirely  different  <-ircumstances  ;  and  that 
therefore  the  charges  were  lawful.  Decision 
of  High  Court  (The  Mayor,  etc.,  of  the  City 
>l  Melbourne  v.  The  Att.-Gcn.  for  the  State 
■>f  Victoria,  3  C.L.R.  467),  affirmed.  Att.- 
Gcn.  for  Victoria  v.  Mayor,  etc.,  of  the  City 
./  Melbourne,, P.C..  5  C.L.R.  257;  1907  A.C. 
4)9. 


EMPLOYER  AND  EMPLOYEE. 

See  Master  and   Servant — Public  Ser- 
vice— Workers'   Compensation. 
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Minimum  Wage  Act  1908  (N.S.W.)  (No.  29), 
s.  8— Tea-money  —  Overtime  —  Overtime  on 
any  day.] — Tea-money  is  payable  to  a  work- 
man under  s.  8  of  1908  (No.  29)  only  in  cases 
where  the  worliman  works  after  six  o'clock 
in  the  evening  of  a  working  day.  Taylor  v. 
Grace,  27  W.N.  (N.S.W.)  Ho,  .reversed. 
Grace  v.  Taylor,  11  C.L.R.  537. 

Negligence  —  Evidence  —  Employers  and 
Employees  Act  1890  (Vict.)  (No.  1087),  s.  38.] 
— In  an  action  under  s.  38  of  this  Act  by  the 
representative  of  a  man  who  was  killed  by 
the  explosion  of  a  charge  during  blasting 
operations  at  a  quarrj',  held,  on  the  evidence. 
by  Griffith,  C.J.,  and  Barton,  J.  {Isaacs,  J., 
dissenting),  that  the  party  was  properly  non- 
suited. Footscray  Quarries  Proprietary  Ltd. 
v.  Nicholls,  U  C.L.R.  321. 

Negligence  —  Person  entrusted  with  super- 
intendence—Volenti  non  fit  injuria— Contri- 
butory negligence— Knowledge  of  dangerous 
nature  of  work — Employers'  Liability  Act 
1897  (N.S.W.)  (No.  28),  s.  4  (vi)  (vii)  (viii).]— 
See  Negligence.  Bellamhi  Coal  Co.  Ltd.  v. 
Murray,  9  C.L.R.  568. 


EMPLOYERS'  LIABILITY. 

See  Workmen's  Compen.sation. 


ENTERTAINMENT. 

Sunday — Charge  for  admission — "Place" 
—Portion  of  room  railed  off  and  charge  for 
admission  to  it — Entrance  to  rest  of  room 
free.] — See  Svnday.  Scott  v.  Causey,  5  C.L.R. 
132. 


EQUITABLE  PLEAS. 

Equitable  defence — Resumption  of  land  by 
Crown — Tenancy  in  common — Improvements 
effected  by  predecessor  in  title  of  one  of 
tenants  in  common — Equitable  right  of  such 
tenant  to  compensation  for  improvements  on 
distribution.] — See  Land.  Brickwood  \. 
Young,  2  C.L.R.  387. 

Action  on  covenant  to  pay  rent — Prior 
agreement  to  accept  less  rent — Facts  alleged 
in  plea  available  as  a  defence  at  law — Plea 
good  as  a  plea  of  payment  of  balance  on 
accounts  stated.]  —  See  Landlord  and 
Tenant.  Harris  v.  Sydney  Glass  and  Tile  Co.. 
2  C.L.R.  227. 

Contract  induced  by  concealment  of  ma- 
terial facts— Fraud.]— .SVe  Contract.  ir. 
Scoft  Felld'  Co.  V.  Lloyd,  4  C.L.R.  572. 

Jurisdiction  of  Equity  Court— Common  law 
relief  in  Equity  suit— Recovery  of  possession 
of  land — Separation  of  Equitable  and  Com- 
mon law  jurisdiction.]  —  See  Practice. 
Maiden  v.  Maiden,  7  C.L.R.  727. 

Separation  deed— Annuity  payable  to  trustee 
for  wife— Restraint  on  anticipation— Pro- 
vision for  revocation — Notice — Condition  pre- 
cedent— Waiver.] — .See  Husband  and  Wife. 
McNaghten  v.  Paterson.  (i  C.L.R.  257. 

Equitable  set-off— Damages  in  action  of 
tort— Unsettled  accounts  between    parties.] — 

.S'ee  Conversion.    Hdl  v.    Ziyniacl:,  7  C.L.R. 
352. 

Equitable  replication— Action  for  rent- 
Plea  of  eviction  by  title  paramount  from 
portion  of  land  demised — Apportionment.] — 

See    Landlord    and    Tenant.        PerpctnaT 
Trustees  Co.  v.   Orr,  4  C.L.R.  1395. 


EQUITABLE  MORTGAGE. 

High  Court— Jurisdiction— Deposit  of  title 
deeds — Foreclosure — Mortgages  between  resi- 
dents of  different  States.]— .See  High  Court. 
Dnhms  V.  Brnndsrh.  13  C.L.R.  336. 

Equitable  mortgage  of  life  policy— Evidence 
—Pleading— Amendment.]— .See  Insurance. 
H.  Trengrouse   <t  Co.  v.  Story,  6  C.L.R.  10. 


EQUITABLE  RIGHTS. 

Rates — Person  registered  as  holder —  Trans- 
fer intended  to  take  effect  as  security  only.]— 
Tlie  respondent  was  registered  as  the  lessee 
by  transfer  of  Crown  lands,  the  words  "  by 
way  of  mortgage  only  "  being  inserted  in  the 
register  under  the  respondents  name.  In  an 
action  against  the  respondent  as  the  holder 
of  a  lease  of  Crown  lands  to  recover  mvinicipal 
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rates,  held,  that  tlio  respondents  liability  was 
not  affected  by  tlie  existence  of  equitable, 
rights  as  between  herself  and  her  transferror. 
M'iiiga^ice  :>!hire  Council  v.  Willis,  11  C.L.R. 
123. 


EQUITY. 

Misconduct  disentitling  party  to  relief  in 
Court  of  Equity.]  'Pile  ])rin(ii)le  that  a 
person  must  cunn»  into  a  Court  of  Equity 
with  clean  hands  only  applies  where  his 
-alleged  misconduct  has  an  immediate  and 
necessary  relation  to  the  elquity  sued  for. 
The  plaintiff  brought  an  action  seeking,  inter 
<ilia,  to  have  his  disqualification  declared 
in\alid  and,  being  a  member  of  the  Victoria 
Racing  Club,  to  restrain  the  club  from  ex- 
pelling liim  from  his  membersliip  of  the  club, 
■on  the  ground  that  he  was  not  given  an 
opportunity  of  defending  himself  against  the 
<'harge  upon  which  it  was  proposed  to  expel 
him.  Held,  that  misconduct  by  the  plaintiff 
in  respect  of  the  running  of  his  horse  in  the 
race  did  not  disentitle  him  to  the  relief 
<laimed,  that  relief  being  independent  of 
such  misconduct,  and  the  question  of  liis 
guilt  or  innocence  of  such  misconduct  not 
being  in  issue  in  the  action.  Meyers  v.  Casey, 
17  C.L.R.  90. 

Tenancy — Breach  of  agreement  by  lessor, 
•effect  of— Remedy  of  tenant.]— /^er  Griffith. 
<J.J. — Even  if  there  was  no  tenancy  known 
to  the  law  there  was  an  agreement  for  a  valu- 
able continuing  consideration  in  the  nature  of 
rent  of  which  a  Court  of  Equity  woidd  grant 
^specific  performance.  See  Landlokp  and 
Tenant.    Landah  v.  Menzies,  !»  C.L.R.  80. 


ESTOPPEL. 

Agreement  to  allow  use  of  land  for  gold 
mining  Land  held  on  conditional  lease — 
Illegality  Intention  of  parties.]  -S,,  Minks. 
Hiilrhliixoii  V.  Seolt.  :J  ('.L.F>.  :{.■>!». 

Assessment  Failure  to  appeal  Stamp 
Duties  Act  1898  iN.S.W.i   iNo.  27  of  1898), 


S.  18.J — Quaere,  how  far,  if  at  all,  failure  to 
appeal  from  the  assessment  in  the  manner 
provided  by  the  Act  would  estop  the  person 
who  required  the  assessment  from  afterwards 
setting  up  in  a  jn'oceeding  for  the  recovery 
of  tlie  amount  assessed  that  tlie  assessment 
was  incorrect.  Cobar  Corporation  Ltd.  v.  Atl.- 
Gen.  for  N.S.W.,  <J  C.L.R.  378. 

Bailment  —Hiring  of  receptacles  for  goods — 
Sale — Estoppel  as  to  ownership.]  .sVc  Bail- 
ment. Curtis  V.  Perth  and  Freniantle  Bottle 
Exchange  Co.  Ltd.,  18  C.L.R.  17. 

By  delay— Reference  of  cause  to  arbitration 
by  Judge— Directions  to  arbitrator  -Mode  of 
taking  exception  to  rulings  of  law — Time  for 
taking  objection.] — Sec  Practice.  Murray  v. 
Munro,  3  C.L.R.   788. 

Contract  for  sale  of  mining  property — 
Vendor  only  entitled  to  limited  interest — 
Rights  of  purchaser  against  subsequently 
acquired  interests  of  vendor — Equitable  es- 
toppel.]        Sec      ^'ENDOK     AND     PUKCHASER. 

Gander  v.  Murray  ■  Zobcl  v.  Murray,  5 
C.L.R.  575. 

Between  Crown  and  occupation  licensee.] — 
See  Crown  Lands.  O'Keeje  v.  Williams. 
->  C.L.R.  217. 

By  acquiescence— Abolition  of  office  in 
Public  Service  (N.S.W.) — Services  of  officer 
dispensed  with  —  Question  of  fact.]  —  See 

P^BLK  Service.  Grcville  v.  Williams,  4 
C.L.R.  694. 

Club  -Stewards  acting  without  jurisdiction 
Appeal  to  committee.)— N'(  Chh.    Meyers 

V.  Cusry.  17  C.L.Pv.  '.HI. 

Lease— Condition  of  forfeiture  Mortgage 
— Rights  of  mortgagee  of  lease  against  lessor 
of  mortgagor  —  Fraud  —  Lying  by.] — sv* 
L.\nolord  and  'J'enant.  Cairns  v.  Burgess, 
2   C.L.R.   208. 

Mortgagee's  power  of  sale — Waiver.]— .*>>'' 
M(>iri(;A<;K.  Jidrns  \.  Qua  nsland  National 
Bank,  3   C.L.H.   !l2.-). 

Policy  of  fire  insurance  False  statement 
in  proposal  filled  in  by  agent  Ratification.] — 
.See  Insurance.  Bhoenix  Assurance  Co.  w 
Berechree.   3    C.L.R.   940. 
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Fire  insurance  policy — Interim  receipt  given 
before  payment  —  Waiver.]  —  A  companys 
agent  gave  a  receipt  for  a  premium  -which  he 
had  not  in  fact  paid.  Held,  that  the  company 
was  not  estopped  from  showing  that  the  pre- 
mium had  not  been  paid  before  the  fire. 
Neicis  V.  General  Accident  Fire,  etc.;  Assurance 
<.'orporation,  11  C.L.R.  620. 

Reservation  of  an  interest  by  vendor  of 
mining  area — Subsequent  declaration  of  trust 
without  further  consideration.] — See  Mixes. 
Brennan  v.  Morphett,  (i  C.L.R.  22. 

Promissory  note — Indorsements — Liability 
•of  indorser — Estoppel.] — See  Bills  of  Ex- 
■CH.\NGE.     Ferrier  v.  Stewart,  15  C.L.R.  32. 

Res  judicata— Action  for  money  received 
to  use  of  Crown — Previous  acquittal  on  charge 
•of  fraudulent  conversion — Mens  rea. — In  an 

action  by  the  Crown  to  recover  money  re- 
ceived by  the  defendant  to  the  use  of  tlie 
plaintiff  a  previous  acquittal  of  the  defendant 
on  a  charge  of  fraudulent  conversion  of  the 
«ame  money  does  not  afford  a  defence  of 
res  judicata.  The  Kinq  v.  Seerey,  19  C.L.R. 
15. 

Res  judicata — Order  on  originating  sum- 
mons—Trustee Act  1898  (Tas.)  (62  Vict. 
No.  34).  S.  45.] — A  testatrix  by  her  will  gave 
a  certain  sum  to  trustees  upon  trust  to  pay 
the  income  to  her  husband  for  life,  and  after 
liis  death  to  pay  and  divide  the  income 
■equally  between  her  five  children  for  their 
respective  lives,  with  a  power  to  appoint  the 
capital  of  their  respective  shares  by  deed  or 
will.  On  an  originating  summons  under  s.  45 
of  the  Trustee  Act  1898,  to  which  three  sons 
were  parties,  an  order  had  been  made  de- 
claring that  the  children  took  life  interests 
after  the  death  of  their  father  in  their  re- 
spective shares,  with  a  power  of  appointnient 
superadded,  "  the  said  respective  shares  to 
remain  in  the  hands  of  the  trustees  during  the 
respective  lives  "  of  such  children.  Subse- 
quently, by  an  originating  summons  taken 
out  by  those  sons,  the  question  was  asked 
whether  in  the  event  of  the  sons  appointina 
their  respective  shares  to  themselves  by  deed 
tliey  would  be  entitled  absolutely  to  those 
shares  subject  only  to  the  life  interest  of 
their  father.  Held,  that  the  matter  was 
-res  judicata  bj^  reason  of  the  former  order  of 
the  Court.    Room  v.  Baird,  19  C.L.R.  283. 
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I.  ADMISSIBILITY. 
Administration  bond  —  Action  against 
surety — Breach  of  conditions  by  administratrix 
— Admissibility  against  surety — Res  inter  alios 
acta.] — In  the  absence  of  special  agreement, 
a  decree  of  the  Equity  Court  in  an  administra- 
tion  suit  is  not  evidence  against  the  surety 
to  an  administration  bond  in  support  of 
breaches.  See  Begley  v.  Att.-Gsn.  (N.S.W.], 
11  C.L.R.  432. 

Action  on  covenant  to  pay  rent — Plea  on 
equitable  grounds— Prior  agreement  to  accept 
less  rent— Facts  alleged  in  plea  available  as 
defence  at  law— Plea  good  as  a  plea  of  payment 
of  balance  of  accounts  stated.]— 5^ee  Landlord 
AND  Tenant.  Harris  v.  Sydney  Glass  and  Tile 
Co.,  2  C.L.R.  227. 

Dangerous  condition  of  staircase  on  busi- 
ness  premises — Condition   after   accident.] — 

See  Negligence.     Gjnnan  v    Wills,  4  C.L.R. 
764. 

Declaration  against  interest — Claim  against 
estate  of  deceased  person— Onus  of  proof.]— 
In  an  action  against  an  execvitor  to  recover 
money    alleged    to    have    been    lent    to    the 
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testator  in  various  sums  from  time  to  time, 
evidence  was  given  on  behalf  of  the  plaintiff 
that  prior  to  his  death  the  testator  and  she 
liad  an  interview  at  which  they  had  a  settle- 
ment of  accounts  wlicreupon  tlie  testator 
paid  her  £500  and  acknowledged  tliat  lie  still 
owed  her  £550.  Exidence  was  tendered  on 
behalf  of  the  executor  of  a  conversation  imme- 
diately before  the  settlement  of  accounts,  in 
the  course  of  which  the  testator  had  said  that 
he  was  going  to  settle  up  with  the  plaintiff 
and  that  he  owed  her  £500.  This  evidence 
was  rejected.  Quaere,  whether  the  statement 
of  the  testator  was  a  declaration  against 
interest  so  as  to  be  admissible.  But,  held, 
that  the  weight  of  the  evidence,  if  admitted, 
was  not  sufl&cient  to  vitiate  a  finding  in  favour 
of  the  plaintiff.  Plunkett  v.  Bull,  19  C.L.R. 
544. 

Facts  otherwise  irrelevant  tending  to  prove 
relevant  fact — Res  inter  alios  acta.] — A  wit- 
ness Brown  ga\e  e\  ideiice  of  a  con\ersation 
with  one  Clarke — neither  of  them  l>eing  parties 
to  the  action — tending  to  ])ro\e  the  date  of 
another  conversation  between  Clarke  and  the 
defendant  Sharpe.  Held,  that  when  the 
existence  of  a  fact,  otherwise  irrelevant,  tends 
to  prove  the  existence  of  another  fact  rele- 
vant to  the  case,  the  existence  of  the  first 
fact  is  also  rele\'ant  ;  and  evidence  of  what 
would  otherwise  be  only  res  inter  alios  acta  may 
be  admissible  to  prove  it.  Barnes  d"  Co.  Ltd. 
V.  Sharpe.    II  C  L.H.  462. 

Misappropriation  of  moneys  of  Common- 
wealth by  public  accountant — Prior  de- 
ficiency in  State  moneys— Admissibility  of 
evidence  to  negative  plea  of  accident.] — See 
Criminal  Law.  Hardf/raie  v.  The  King,  4 
C.L.R.   2:52. 

II.  .\:MBi(;riTY. 

Admission  of,  to  explain  subject  matter  of 
contract.] — See  Contract.  Rankin  v.  Scolt 
Frlld:  Co..  2  C.L.R.  I(j4. 

Negotiations  for  contract  in  code  cable- 
gram— Extrinsic  evidence— Subsequent  cor- 
respondence.)— See  Contract.   Howard  Smith 


tira.  .-)  C.L.K.  (;«. 


Admission  of  extrinsic  evidence  to  identify 
object  of  gift  in  a  will.] — See  Will.  In  re 
Padhury  ;    Home  of  Peace  for  the  Dying  and 


Incurable  v.  Solicitor-General  {  W'.A.).  7  C.L.R. 
680. 

111.   -VD.MISSIOXS. 

{a}    By   .Xcknt. 

Abmissions  by  agent  of  liability  of  principal 
—Statement  by  agent  as  to  his  own  ante- 
cedent acts.]— Quaere,  whether  sateiiieiits 
made  by  an  agent  as  to  his  own  antecedent 
acts  are  admissible  evidence  of  those  acts  a& 
against  the  principal.  N.S.W.Cozmtry  Press 
Co-op.  Co.  Ltd.  V.  Stewart,  12  C.L.R.  481. 

(b)  Silence. 
Effect  of  silence.] — Silence  is  not  evidence 
of  an  admission  that  a  statement  of  fact  is 
true  unless  there  are  circumstances  which 
render  it  more  reasonably  probable  that  the 
person  whom  it  affects  would  deny  its  truth 
than  that  he  would  he  silent.  Young  v.  Tib- 
hits,  14  C.L.R.  114. 

IV.   BELIEF    OF    MINISTER— TRADING 
WITH  ENEMY. 

Appointment  of  controller.] — On  the  ap- 
pointment of  a  controller  it  is  sufficient  that 
there  shall  be  some  evidence  that  there  is  a 
reasonable  foundation  for  the  Minister's 
belief  required  by  the  Trading  with  the 
Enemy  .\cts.  In  re  Alexander dr  Co.  (Barton,. 
.1.),  \i\  C.L.R.  5.33. 

V.   BURDEN  OF  PROOF. 

Application  to  declare  trustee  in  insolvency 
entitled  to  property  adversely  claimed.]— .s>e 
Insolvkncv.    Jack  v.  Smnil.  2  C.L.R.  684. 

Taxing  Act— Construction— Wharfage  rates 
on  goods  Exception  of  named  goods — Ex- 
tension of  meaning  of  name  "  Guano  "— 
Phosphatized  rock  What  necessary  to  be 
proved  Ejusdem  generis  -Melbourne  Har- 
bour Trust  Act  1890  (Victoria)  (No.  1119), 
s.  110,  Seventh  Schedule.] — Where  by  an  Act 
of  Parliament  n  wharfage  rate  is  imposed  on 
all  goods,  except  those  described  by  names, 
coming  from  abroad  and  landed  at  a  wharf, 
and,  in  an  action  to  recover  the  rate  on  cer- 

I  tain  goods,  it  is  alleged  by  the  defendant  that 
they  come  within  the  exception,  the  burden 
of  proving  that  allegation  is  upon  the  de- 
fendant.   If  the  particidar  name  has  a  well- 

I  known  original  meaning,  and  the  defendant 
wishes  to  prove  that  that  meaning  has  been 
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extended  so  as  to  include  the  goods  upon 
which  the  rate  is  sought  to  be  recovered,  he 
must  prove  that,  before  the  Act  was  passed, 
goods  of  that  kind  had  been  imported,  that 
persons  knowing  the  nature  of  those  goods 
had  called  them  by  that  name,  and  that,  by 
their  so  doing,  the  goods  had  become  com- 
monly known  by  that  name.  Held,  therefore, 
in  the  absence  of  such  proof,  that  limestone 
rock  phosphatized  by  contact  with  the 
droppings  of  birds  is  not  '"  guano  "  within 
the  meaning  of  s.  110  of  the  Melbourne  Har- 
bour Trust  Act  1890.  The  words  "  goods  not 
otherwise  enumerated "  in  the  Seventh 
Schedule  to  that  Act  mean  "  goods  not  other- 
wise enumerated  in  any  other  of  the  groups 
of  articles  contained  in  the  Schedule,"  and  are 
not  confined  to  goods  ejusdem  generis  with 
those  goods  the  names  of  which  they  follow. 
Under  s.  110  of  that  Act  and  the  Seventh 
Schedule  to  it,  the  rate  chargeable  on  any 
item  set  out  in  that  schedule  continues  to  be 
chargeable  until  an  alteration  in  the  rate  on 
tliat  particular  item  is  made  by  the  Com- 
missioners. Decision  of  the  Supreme  Court 
of  Victoria  affirmed.  Cuming  Smith  &  Co.  Ltd. 
v.  Melbourne  Harbour  Trust  Commissioners, 
2  C.L.R.   735. 

Claims  against  estate  of  deceased  person  — 
Onus  of  proof. 1 — The  onus  of  proof  in  an 
action  against  an  executor  to  recover  money 
alleged  to  have  been  lent  to  his  testator  dis- 
cussed.   Plunkett  V.  Bull,  19  C.L.R.  544. 

VI.  CHILD  NOT  ON  OATH. 

Corroboration— Crimes  Act  1900  (N.S.W.) 
(No.  40  of  1900),  s.  418.] — E.  was  charged  with 
having  indecently  assaulted  a  girl  five  j-ears 
of  age.  At  the  trial  the  child  gave  evidence 
against  him,  but  not  on  oath,  and  said  that 
when  she  was  on  a  bed  in  E.'s  bedroom  he 
touched  her  private  parts  with  his  hand  and 
wiped  them  with  a  wet  cloth.  Medical  evi- 
dence was  to  the  effect  that  E.  was  at  the 
time  of  the  alleged  assault  suffering  from 
gonorrhoea,  that  the  cliild  when  examined 
shortly  afterwards  was  suffering  from  that 
disease,  and  that  the  disease  might  have  been 
communicated  by  the  child's  private  parts 
being  wiped  with  a  cloth  on  which  was  some 
of  the  discharge  from  the  disease.  E.,  having 
been  con\'icted,  appealed  to  the  Court  of 
Criminal  Appeal  of  New  South  Wales  on  the 
ground  that  the  child's  evidence  was;  not 
C.L.R.D.         11 


"  corroborated  by  some  other  material  evi- 
dence in  support  thereof  imphcating  the 
accused,"  as  is  required  by  s.  418  (2)  of  the 
Crimes  Act  1900.  The  Court  of  Criminal 
Appeal,  dismissed  the  appeal.  Held,  by 
Griffith,  C.J.,  and  Barton,  Gavan  Duffy,  Rich 
and  Powers,  J  J,  {Isaacs,  J.,  dissenting),  that 
the  case  was  not  one  for  granting  special 
leave  to  appeal  to  the  High  Court.  Eather  v. 
The  King,  19  C.L.R.  409. 

VII.  CIRCUMSTANTIAL. 

Warranty  not  to  die  by  own  hand,  sane  or 
insane— Suicide— When  evidence  of  motive 
admissible.] — See  Ixsurance.  Mutual  Life 
Insurance  Co.  of  New  York  v.  Moss,  4  C.L.R. 
311. 

VIII.  COMMISSION. 

Commission  to  examine  defendant  abroad — 
Application  by  co-defendants — Witnesses  Ex- 
amination Act  1900  (N.S.W.)  (No.  34  of  1900), 
SS.  4,  5.] — On  an  application  by  a  party  for  a 
commission  to  examine  a  witness  out  of  the 
jurisdiction,  under  s.  4  of  the  Witnesses 
Examination  Act  1900  (N.S.W.),  if  it  is  shown 
to  the  satisfaction  of  the  Com-t  that  the  wit- 
ness is  out  of  the  jurisdiction,  that  his  evi. 
dence  is  material,  that  the  Court  has  no 
power  to  enforce  his  attendance,  and  that 
the  party  applying  cannot  procure  it,  the 
i  Coiu-t  is  bound  in  the  exercise  of  its  discretion 
to  order  the  commission  to  issue,  unless  the 
other  party  can  satisfy  the  Court  that  the 
witness  can  and  ^viU  attend.  This  principle 
apphed  to  the  case  of  an  application  by  two 
of  three  co-defendants  to  have  the  evidence 
of  the  tliird  defendant  taken  on  commission 
in  South  Africa.  In  considering  whether  a 
commission  should  or  should  not  issue,  the 
Court  should  not  speculate  as  to  whether 
one  party  or  the  other  is  likely  to  succeed  at 
the  trial,  and  should  attend  to  the  nature  of 
the  case  and  the  pleadings  so  far  only  as  to 
see  whether  there  is  really  any  question  to  be 
tried.  Decision  of  the  Supreme  Coiu"t  of  New 
South  Wales:  Trequair  v.  Willis.  (1906) 
6  S.R.  (N.S.W.)  292,  reversed.  Willis  v. 
Trequair,  3  C.L.R.  912. 

i  IX.  CRIMINAL  LAW. 

Comment  upon  prisoner  refraining  from 
I  giving  evidence  on  oath.] — See  Criminal 
1    Law.    Bataillard  v.  The  King.  4  C.L  R.  1282 
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Fugitive  offenders — Depositions  in  Colony 

where     charge     made.l — Scr     P'rciixivK    Of- 
fenders. McKdroj  V.  Miayhrr,  4  C.L.R.  2<i5. 


facie  inadmissible.  R.  v.  Berriman,  6  Cox 
C.C.  18.54,  explained.  Hovgh  v.  Ah  Sam,  15 
C.L.R.  4r,2. 


Malicious  prosecution — Absence  of  reason- 
able and  probable  cause — Evidence  of  plain- 
tiff not  inconsistent  with  belief  in  his  guilt— 
Non-suit.] — See     Malicious     Prosecution. 

Crovlcy  v.  Olissan  (No.  2),  2  C.L.R.  232. 

Prohibited  immigrant— Prior  conviction.]— 
The  fact  that  a  person  has  been  convicted 
under  the  Immigration  Restriction  Act  1901- 
1912  of  beinp  a  proliibited  immigrant  is  not, 
on  a  subsequent  prosecution  of  tlie  same 
person  foi  being  a  prohibited  immigrant  found 
on  a  subsequent  occasion  -nithin  the  Common- 
wealth, evidence  that  he  is  then  a  prohibited 
immigrant.    Bain  v.  Ah  Kee,  17  C.L.R.  433. 

Receiving  stolen  property — Recent  posses- 
sion— False  statement  by  person  in  possession.] 
— See  Ckiminal  Law.  Trainer  y.  Tin  Kintj. 
4  C.L.R.  126. 

Unlawful  possession  of  goods — Evidence 
of  possession — Importation — Knowledge.] — 
See  Customs.  Irving  v.  Xis]i!7nura,  5  C.L.R. 
233. 

Stolen  moneys — Identification.] — Nature  of 
evidence  of  identification  considered.  Black 
V.  S.  Freedman  d:  Co,  12  C.L.R.  105. 

Proof  of  intent — Onus — Australian  In- 
dustries Preservation  Act  1906-1909,  ss.  7,  9, 
15a.] — The  wTongful  intent  necessary  to  con- 
stitute an  offence  under  ss.  7,  9  of  the  Aus- 
tralian Industries  Preservation  Act  1906-1909 
must  be  proved  by  proper  evidence,  such  as 
by  evidence  that  the  evils  against  which  the 
Act  is  directed  are  the  natural  or  necessary 
consequences  of  the  contract  or  comV)ination, 
monopoly  or  attempt  to  monopolise,  and  that 
these  evils  have  in  fact  ensued.  It  is  not 
sufficient  to  plead  the  evidence  whereby  it  is 
sought  to  establish  the  wrongful  intent, 
and  rely  upon  s.  1  5a  as  rendering  proof  of  what 
is  pleaded  unnecessary.  Att.-Gm.  of  the  Com- 
monwealth  v.  Adelaide  Steamship  Co.  Ltd., 
P.C,  18  C.L.R.  30  :    1913  A.C.  781. 

Answers  given  by  accused  to  questions 
put  to  him  by  an  officer.] — There  is  no  rule 
that  answers  given  by  an  accused  person  to 
questions  put  to  him  by  an  officer  are  prima 


Statement  made  in  presence  of  prisoner — 
Denial.] — Sre  Chiminal  Law.  Tite  King  v. 
Grills,  1  1  C.L.R.  4<»(l. 

Statement  by  prisoner— Statement  to  con- 
stable after  arrest — Confession— Admissibility 
—  Crimes  Act  1900  (N.S.W.)  (No.  40  of  1900), 
s.  410.] — Tlie  Common  law  rule  as  to  the  ad- 
missibility of  confessions  is  still  in  force  in 
New  South  Wales.  R.  v.  Thompson,  (1893) 
2  Q.B.  12  ;  17  Cox  Cr.  Ca.  641,  considered. 
See  Criminal  Law.  Att.-Gen.  for  N.S.W.  v. 
Martin.  9  C.L.R.  713. 

X.  DEPOSITIONS. 

Deposition  of  witness  in  preliminary  in- 
vestigation— Admissibility  at  trial  after  death 
of  witness— Portion  of  statement  omitted — 
Crimes  Act  1900  (N.S.W.)  (No.  40  of  1900), 
ss.  406,  409— Justices  Act  1902  (N.S.W.) 
(No.  27  of  1902),  s.  36,  Sched.  2  (Fi.)-]— Sect. 
409,  sub-s.  (1),  of  the  Cimes  Act  1900  pro- 
vides that  a  deposition  purporting  to  bo 
signed  by  the  justice  by  or  before  whom  it 
purports  to  have  been  taken  may  be  read  in 
evidence  in  the  prosecution  at  the  trial  of  an 
accused  person  upon  proof  on  oath  that  the 
witness  is  dead,  and  that  the  deposition  was 
taken  in  the  presence  of  the  accused,  and  that 
the  accused  or  his  attorney  or  counsel  had  a 
full  opportunity  of  cross-examining  the 
witness,  unless  it  is  proved  that  the  de- 
position was  not  in  fact  signed  by  the  justice 
purporting  to  sign  it.  Sub-s.  (3)  provides 
that  depositions  taken  on  the  preliminary 
or  other  investigation  of  any  charge  of  felony 
or  misdemeanour  shall  be  admissible  in 
evidence  on  the  trial  of  the  accused  for  any 
other  offence,  although  of  a  higher  or  different 
nature,  if  they  would  be  admissible  on  his 
trial  for  the  offence  in  respect  of  which  they 
were  taken.  Held,  that  a  deposition  taken 
in  the  form  prescribed  by  the  Justices  Act  1902 
and  as  to  which  the  requirements  of  s.  409 
were  complied  with,  was  not  rendered  inad- 
missible by-  reason  of  the  omission  from  the 
deposition  of  certain  statements  made  by 
the  witness  during  the  examination.  Such 
an  omission  may,  if  the  words  omitted  subse- 
quently turn  out  to  be  material,  afford  ground 
for  comment  on  the  value  of  the  deposition 
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as  evidence,  but  it  in  no  way  touches  its  ad- 
missibility. Reg.  V.  Hendy,  4  Cox  C.C.  243, 
followed.  An  accused  person  was  charged 
with  a  certain  offence  at  a  Police  Coiu-t.and 
was  then  brought  to  a  room  where  a  witness 
was  lying  dangerously  ill  and  was  again 
charged  and  informed  that  the  witness  was 
about  to  give  evidence.  The  deposition  of 
the  witness  was  then  taken  in  the  form  pre- 
scribed by  the  Justices  Act.  Subsequently 
the  accused  was  committed  for  trial  on  the 
offence  charged  before  the  same  justice. 
Held,  that  the  deposition  was  taken  on  a 
preliminary  or  other  investigation  within  the 
meaning  of  sub-s.  (3)  of  s.  409,  and  was 
admissible  in  evidence  on  the  trial  of  the 
accused  for  an  offence  of  a  more  serious 
nature.  Reg.  v.  Le  Vidil,  9  Cox  C.C.  4. 
followed.  Sect.  406  of  the  Crimes  Act  1900 
provides  for  the  taking  of  the  depositions  of  a 
person  dangerously  ill  in  certain  cases,  and 
prescribes  certain  conditions  which  mvist  be 
fulfilled  before  such  a  deposition  can  be  given 
in  evidence  on  the  trial  of  an  accused  person 
for  the  offence  to  which  the  deposition  relates. 
Held,  tliat  a  deposition  taken  under  the 
circumstances  contemplated  by  that  section, 
but  which  was  not  admissible  under  it  by 
reason  of  non-compliance  with  the  prescribed 
conditions,  might  nevertheless  be  admissible 
in  evidence  as  a  deposition  under  s.  409  if  it 
satisfied  the  requirements  of  the  latter  section. 
Rex  v.  Holloway,  65  J.P.  712,  followed. 
When  the  admissibility  of  a  deposition  is  in 
question  at  a  criminal  trial,  all  relevant 
questions  of  fact  are  to  be  determined  by  the 
presiding  Judge,  and  his  decision  is  conclusive 
unless  it  is  manifestly  not  warranted  by  the 
evidence.  Motion  to  rescind  special  leave 
to  appeal  from  the  judgment  of  the  Supreme 
Court  of  New  South  Wales  :  Rex  v.  Margaret 
Jackson,  (1905)  5  S.R.  (N.S.W.)  581,  refused 
and  judgment  reversed.  Att.-Oeyi.  of  New 
South  Wales  v.  Jackson,  3  C.L.R.  730. 

Proof  of  proceedings  before  magistrates- 
Certificate  or  certified  copy — Signature  of 
officer— Evidence  Act  1898  (N.S.W.)  (No.  11 
of  1898).  ss.  16,  23— Interpretation  Act  1897 
<N.S.W.)  (No.  4  of  1897),  s.  31.]— Sect.  16  of 
the  Evidence  Act  1898  provides  for  the  proof 
of  certain  books  and  other  documents  of  a 
public  nature  by  means  of  a  copy  certified 
under  the  hand  of  the  officer  to  whose 
custody  the  originals  are  entrusted  ;  and 
s.  23  provides,  iyiter  alia,  that  evidence  of  the 


pendency  or  existence  of  proceedings  in  any 

Court  may  be  given  by  the  production  of  a 

certificate  showing  that  fact  under  the  hand 

of  the  clerk  of  that  Court  or  the  officer  having 

j    "  ordinarily  "  the  custody  of  its  records  or 

proceedings.     Held,  that  for  the  purpose  of 

an  application  for  a  prohibition,  a  copy  of  the 

proceedings  in  the  Police  Court,  certified  by 

I    an  officer  describing  himseK  as  relieving  clerk 

!    of  that  Coiu-t,  and  as  the  person  having  the 

I    custody   of  its  records,    and  signed  by  him 

as  such  relieving  clerk,  is  sufficient  proof  of 

i    the  proceedings  to  satisfy  the  requirements 

j    of  s.  23,  but,  semble,  that  it  comes  more  pro- 

I    perl}^  within  the  meaning  of  s.  16,  with  the 

requirements   of  which   it   strictly   complies. 

On    this    point,     Ex     parte     Brown,     (1905) 

5   S.R.    (N.S.W.)   691,  reversed.       Brown   v. 

I    Brown,  3  C.L.R.  373. 

XI.  DYING  DECLARATIONS. 
See  Appeal.    Hope  v.  R.,  9  C.L.R.  257. 

Special  leave  to  appeal  to  High  Court.]— 

See  Practice.    McGee  v.  The  King,  4  C.L.R. 
1453. 

XII.  IMPROPER  REJECTION. 

New  trial — Appeal  from  order  granting  new 
trial.] — See  Practice.  Harris  v.  Sydney 
Glass  and  Tile  Co.,  2  C.L.R.  227. 

XIII.  PRESUMPTION. 

Presence  of  quorum  at  meeting  of  company.] 

— See  Company.    McLean  Bros,  ot-  Rigg  Ltd. 
v.  Grice,  4  C.L.R.  835. 

XIV.  PRIVILEGED  COMMUNICATION. 
Medical  man  and  patient^"  Information 
acquired  "—Evidence  Act  1890  (Vict.)  (No. 
1088),  s.  55.]— Sect.  55  of  the  Evidence  Ad 
1890  (Vict.)  provides  that  : — "  No  physician 
or  surgeon  shall  without  the  consent  of 
his  patient  divulge  in  any  civil  suit  action 
or  proceeding  (unless  the  sanity  of  the  patient 
be  tiie  matter  in  dispute)  any  information 
which  he  may  have  acquired  in  attending  the 
patient  and  which  was  necessary  to  enable 
him  to  prescribe  or  act  for  the  patient. " 
Held,  that  the  prohibition  in  that  section 
extends  to  anything  which  comes  to  the  know- 
ledge of  the  physician  or  surgeon  with  regard 
to  the  health  or  physical  condition  of  the 
patient,  as  well  as  anything  said  by  the 
patient    to    him,    while    the    relationship    of 
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medical  adviser  and  patient  continues,  pro- 
vided tliat  it  was  reasonably  necessary  for  the 
purpose  stated,  Warttecke  v.  Equitable  Life 
Aaatirauce  Socieli/  of  the  United  States,  (1906) 
V.L.R.  482  ;  27  A.L.T,  23(5,  approved.  Held, 
further  (by  Barton,  O'Connor,  Isaacs  and 
Higgins,  JJ.),  tliat  the  proliibition  does  not 
cease  upon  a  prescription  being  given  or  an 
operation  being  undertaken,  but  extends  at 
least  to  all  information  acquired  until  the 
professional  attendance  on  the  patient  is  at 
an  end,  provided  tlie  information  is  material 
to  proper  treatment.  Held,  by  Griffith,  C.J., 
that  it  does  not  extend  to  mere  physical 
facts  ascertainable  by  observation  only,  irre- 
spective of  confidential  communications, 
ascertained  by  such  observations  after  the 
necessity  for  treatment  is  at  an  end.  The 
section  is  applicable  in  every  case  where  the 
e^•idence  is  offered  in  Victoria  notwithstand- 
ing that  the  events  or  facts  sought  to  be 
proved  occvirred  elsewhere.  The  operation 
of  the  section  is  not  limited  to  the  lifetime  of 
the  patient.  Quaere,  whether  the  executor  of 
a  deceased  patient  can  consent  to  the  in- 
formation being  divulged.  Quaere,  per 
Higgins,  J.,  whether  the  section  makes  it  in- 
cumbent on  the  Court  to  ignore  the  evidence 
if,  through  inadvertence  or  otherwise,  it  has 
been  given  in  fact.  National  Mutual  Life 
Association  of  Australasia  Ltd.  v.  God  rich, 
10  C.L.R.  1. 

XV.  EVIDENCE  IN  REBUTTAL. 

Reply— Discretion — New  trial.] — Evidence, 
wliich  might  h&xe  been  given  in  chief  and 
was  not  in  contradiction  of  the  defendants' 
evidence,  was  given  in  reply.  Held,  that  tliis 
was  a  matter  in  the  discretion  of  the  Judge, 
and  was  not  a  ground  for  a  new  trial. 
Barnes  dk  Co.  Ltd.  v.  Sharpr.  11  C.L.R.  402. 

Ancient  lights  Enjoyment  for  twenty  years 
and  upwards  Presumption  of  lost  grant 
Laws  of  England  introduced  into  New  South 
Wales  by  first  colonists  Laws  and  statutes 
of  England  capable  of  being  applied  in  New 
South  Wales.l— .SVc  Akciknt  Lights.  Delo- 
hrry  V.  I'irmanent  Trustee  Co.  of  N.S.W., 
1  C.L.R.  283. 

XVI.  RES  GESTAE. 

Reasonable  doubt,  direction  as  to.l — By 
Barton,  A.C.J.,  and  Isaacs  and  Powers,  JJ. — 
On  a  trial  for  murder  what  waa  said  to  the 


murdered  man  and  his  reply  by  word  or 
gesture  shortly  after  tlie  infliction  of  the 
mortal  wound  and  in  the  absence  of  the 
accused,  may  not  be  given  in  evidence  unless 
wliat  was  said  and  the  reply  followed  so  soon 
after  the  infliction  of  the  wound  as  to  be  sub- 
stantiallj'  contcin]joraneous  with  it.  By 
Barton,  A.C.J.,  and  Isaacs  and  Powers,  JJ. — 
A  direction  that  a  reasonalde  doubt  which 
should  lead  a  jury  to  acquit  an  accused  person 
is  a  doubt  such  as  would  influence  them  in 
the  ordinary  aiTairs  of  life,  is  a  misdirection, 
R.  V.  Brown,  13  S.R.  (N.S.VV.)  433,  reversed. 
Brown  v.  The  King,  17  C.L.R.  .57C. 

XVII.  TRADE  NAME. 
Similarity  of  names  of  companies  carrying 
on  same  business— Likelihood  of  confusion.] 
— In  an  action  by  one  company  to  prevent 
another  company  from  using  a  name  so  like 
that  of  the  plaintiff  company  as  to  be  likely 
to  deceive,  the  plaintiff  company  must  sliow 
that  it  is  reasonably  certain  that  what  the 
defendant  company  are  about  to  do  will 
cause  imminent  and  substantial  damage  to 
the  plaintiff  company.  Royal  Insiirance  Co. 
Ltd.  V.  Midland  Insurance  Co.  Ltd.,  26  R.P.C. 
9.5,  followed.  The  Bendigo,  etc..  Executors  Co. 
Ltd.  V.  The  Satrdhurst,  etc.,  Co.  Ltd.,  9  C.L.R. 
474. 

XVIII.  VALUE.  EVIDENCE  OF. 

Resumption  of  land  by  Crown — Valuations 

made  several  years  before  resumption — Sales 

of     similar    land,)    —  .SVc    Land.        Harris 

V.  Ministvr  for  Public  Works,  14  C.L.R.  721. 

XIX.  WILL,  EVIDENCE  OF  EXECUTION. 

Lost  will— Presumption  of  revocation- 
Evidence  to  rebut  presumption — Onus  of 
proof  -Probate  suit  —Costs  out  of  estate.]  — 
AN'licre  a  will  didy  executed,  and  last  seen  in 
the  testators  possession,  is  not  forthcoming 
at  his  death,  the  presumption  is  that  it  was 
destroyed  by  the  testator  animo  revocandi. 
This  presumption  may  be  rebutted  by  proof 
by  the  propounder  of  tlie  will  of  circumstances 
which  raise  a  higher  degree  of  probability 
to  the  contrary.  The  nature  of  the  provisions 
of  the  will  itself,  the  nature  of  the  custody 
in  which  it  was  kept,  the  opportunities  the 
te.stator  had  for  losing  the  will,  and  a  .state- 
ment by  the  testator  to  the  medical  attendant 
shortly  before  his  death  that  his  affairs  were 
all  "  fixed  up,'"  are  all  material  in  determining 


329 


EVIDENCE. 


330 


between  the  presumptions  of  revocation  and 
loss  of  the  will.  The  costs  in  a  probate  suit 
are  in  the  discretion  of  the  Judge,  and  in  the 
absence  of  any  error  in  principle,  or  any  mis- 
apprehension of  fact  on  his  part,  the  High 
Court  will  not  interfere.  McCauley  v. 
McCauley,  10  C.L.R.  434. 

XX    WRITTEN  CONTRACT— SUR- 

ROUXDIXG  CIRCL^ISTANCES. 
Reasonable  time.]— 5ee  Contract.   Hart  v. 
Ma  donaUl,  10  C.L.R.  417. 

XXI.  GENERAL. 
Compliance  with  statutory  directions— Sale 
of  adulterated  liquor  —  Certificate  of  analyst.] 

—St€    Adulteration-.       Hvg](cs     v.     Stesl, 
.")  C.L.R.   755. 

Conflict  of    evidence  —  Verdict  conclusive 
-Question  of    fact  —  Action    for    conver- 
sion—Ownership   of    goods.]— In    an    action 
for     conversion,     the     whole     question     for 
the  jiu-y   was  whether   the  goods    were   the 
property  of  the    plaintiff   or  the  defendant. 
There   was  a  conflict    of  evidence,   and  the 
jury  found  a  verdict  for  the  plaintiff.    Held, 
that,    although    there    was    strong    evidence 
upon  which  the   jury  might    have  found   a 
verdict  the  other  way,  the  verdict  was  one 
which  reasonable  men  properly  understand- 
ing the  evidence  could  find,  and  should  not  be 
distiu-bed.       Where    there    is    a    conflict    of 
evidence,  the  verdict  of  the  jury  wiU  not  be 
set  aside,  unless  the  evidence  on  the  other 
side  is  overwhelming,  or  is  supported  by  facts    i 
or  documents  as  to  which  there  can  be  no    ' 
question.      Decision  of  the  majority  of  the 
Supreme   Court   of   New   South  Wales,   25th 
August,  1905, 'reversed.    Hill  \-.    Ziyinack,  Z 
C.L.R.  726. 

Contradictory  statements  of  adverse  wit- 
ness.]—.S'ee  Contract.  Holmes  v.  Jones,  4 
C.L.R.  1692. 

Custom— Reputed  ownership— Dairy  cattle 
used  by  bankrupt.]- ^Ve  Insolvency.  Max- 
veil  V.  Official  Assigne  of  Gillespie,  8  C.L.R. 
553. 

Dangerous  state  of  premises— Injury  to 
customer— Invitation  by  owner— Scope  of 
servant's  authority— Direction  by  servant- 
Evidence.]— -See  Negligence.  Mountney  v. 
Smith,  1  C.L.R.  146. 


I       Equitable    mortgage    of   life    policy.]— See 

:    Insurance.      H.   Trengrouse  <L'   Co.  v.  Story ^ 

!    6  C.L.R.   10. 

i 

Extrinsic  evidence  to  explain  grant— De- 
clarations of  intention  of  vendor— Mistake- 
Rectification.]— 5ee  Vendor  and  Purchaser. 
Horsfall  v.  Braye,  7  C.L.R.  629. 

Finding  of  Supreme  Court  of  State  on 
habeas  corpus— Naturalised  subject- Pro- 
hibited immigrant.]— .See  Imjugration  Re- 
striction.    Christie  v.  Ah  Sheung,  3  C.L.R. 

998. 

Irrelevant  evidence  —  Admission  with- 
out objection— New  trial.]— See  Practice. 
Gidl  v.  Saunders  dr  Stuart,  17  C.L.R.  82. 


'  Negligence— Absence  of  direct  evidence- 
I  Non-suit.]— See  Negligence.  Tasmania  Gold 
:    Mining  Co.  v.  Cairns,  5  C.L.R.  280. 

I       Negligence— Level    crossing    on    railway— 
I    Burden     of     proof— Non-suit.]— See    Negli- 
gence.     Fraser  v.    Victorian   Railway  Com- 
I    missioners,  8  C.L.R.  54. 

Notice  of  intention  to  prosecute.]- See 
Practice.    Sweeney  v.  Kelly,  7  C.L.R.  30. 

Parliamentary  election  petition— New  case 
sought  to  be  made.]— See  Elections.  Came- 
ron V.  Fysh,  1  C.L.R.  314. 

Principal  and  agent— Holding  out.]— See 
Principal  and  Agent.  International  Paper 
Co.  V.  Spicer,  4  C.L.R.  739. 

Reduction  of  damages— Money  expended  in 
paying  off  mortgage  debt  on  subject  matter 
of  action.]— See  Conversion.  Hill  v.  Ziyma<:k, 
7  C.L.R.  352. 

Refusal  to  hear- Arbitration— Vahdity  of 
award.]— See  Arbitration.  Jopling  v.  Jop- 
ling,  8  C.L.R.  33. 

'  Statute  of  Frauds— Agreement  by  tenant 
to  surrender  leasehold— Executed  agreement 
—Surrender  by  operation  of  law— Admissibi- 
lity of  parol  evidence.]— See  Landlord  and 
Tenant.     Bagnall  v.  White,  4  C.L.R.  89. 

Surprise  — New     trial.]  —  See     Practice. 
Thomas  v.  The  Crown,  2  C.L.R.  127. 
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Tasmanian  Licensing  Bench — Application 
for  certificate  for  license.] — See  Licensing. 
Deegan  v.  Licenaiitg  Bench  of  Uobart,  8  C.L.R. 


Tenancy — Payment    of   rent.] — See    Land- 
lord AND  Tenant.     Bayne  v.  Love,  7  C.L.R. 

748. 


EXCISE  DUTY. 

Excise  Act  dealing  with  other  matter.] — 
.SVe  Constitutional  Law.  The  King  v. 
Barger  ;  Cotninonwealth  v.  McKay,  6  C.L.K. 
41. 

Brewer's  license  fees — Police  power  of 
State.] — See  Constitutional  Law.  Peters- 
wald  V.    Bartley,   1   C.L.R.  497. 

Making  beer  without  license — Liquor  below 
dutiable  standard  when  brewed — Subsequent 
increase  in  alcoholic  strength— Not  part  of 
process  of  making.] — See  Beer.  Wilcox  v. 
Donohoe,  3  C.L.R.  8.3. 


EXECUTION. 

See  Practice. 

Stay    of,    by    injunction    in    Equity.] — See 
Conversion.     Hill  v.  Ziymack,  1  C.L.R.  352. 


EXECUTIVE, 

I.  ROYAL  COMMISSION. 

Limitations  on  power  of  Executive  to 
appoint  —  Witness  —  Refusal  to  be  sworn  — 
Reasonable  excuse.]  — >Vr  Koval  Commission. 
Clouqh  V.  Leahy,  2  C.L.R.  13!). 

IL  EXECUTIVE  POWER. 
(a)  Power  of  Commissioners  to  Compound. 
Succession  duty — General  power  of  the 
Executive  Government.] — Tlic  Chief  ConiTnis- 
sioner  of  StHnipa  (Q.)  agreed  that  in  tlie  fvent 
of  a  defpaaeds  estate  realising  less  than 
the  estimated  \alue,  a  proportionate  part  of 
the  sum  paid  in  respect  of  succession  duty 
should  he  refunded.     The  estate  realised  less 


than  the  estimated  value,  and  the  plaintiffs 
sued  for  a  refund.  Held,  that  the  making 
of  this  agreement  was  within  the  general 
powers  of  the  Government.  Queensland 
Tmatees  Ltd.  v.  Foules,  12  C.L.R.  111. 

(6)  Finality    ok    Decision. 

Decision  of  Governor  in  Executive  Council 
—  Finality  —  Jurisdiction  of  Court.] — See 
Public  Service.  Smith  v.  The  Crown,  17 
C.L.R.  356. 

(c)  Functions  of  Minister. 
Occupation  license— Functions  of  Minister 
of  Crown.] — The  Functions  of  the  Mini.ster 
for  Lands  with  respect  to  granting  occupation 
licenses  are  ministerial,  not  judicial.  O'Keefe 
V.  Williams.  11  C.L.R.  171. 

IIL  BOUNDARY  BETWEEN  STATES. 

Fixed  by  Statute— Authority  of  Executives 
to  mark  on  ground.] — See  South  Australia  v. 
Virtorin.  P.C,  IS  C.L.R.    115,  1914  A.C.  283. 


EXECUTOR  AND  ADMINISTRATOR. 

.See  a!sij  Aiounistkation. 

Administration  bond — Action  against  surety 
— Evidence  of  breach  of  conditions  of  bond  by 
administratrix  Decree  against  administratrix 
in  administration  suit— Admissibility  against 
surety  —  "Res  inter  alios  acta" — Con- 
struction of  administration  bond — Rest  and 
residue  clause — Charter  of  Justice  (N.S.W.)  ss. 
XV.,  xvi.—  Wills  Probate  and  Administrctiion 
Act  1898  (N.S.W.)  (No.  13),  s.  155.— An  acton 
was  l)rought  against  the  appellant  as  surety 
to  an  administration  bond,  which  was  in  the 
form  prescribed  by  s.  15  of  the  Charter  of 
Justice.  I'he  breaclies  alleged  were:  (1) 
tliat  tlie  administratrix  did  not  well  and 
truly  administer  ;  (2)  that  she  did  not  make 
a  true  and  just  account  of  her  administration  ; 
and  (3)  that  she  did  not  dispose  of  the  rest 
and  residue  found  remaining  upon  the  ad- 
ministration account,  after  allowance  of 
accounts  in  due  course  of  administration 
or  as  directed  by  the  Court.  Held,  that, 
in  tlie  absence  of  a  special  agreement  by  the 
surety  to  l)c  bound  by  an  order  made  against 
bis  principal,  a  decree  of  the  Equity  Court  in 
an  administration  suit  brought  by  one  of  the 
next  of  kin  against   the  administratrix  was 
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not  evidence  against  the  surety  in  support  of 
either  the  first  or  third  breaches,  because 
the  surety  was  not  a  party  to  the  proceedings, 
and.  as  to  the  third  breach,  tlie  decree  was 
not  a  direction  to  the  administratrix  to  dis- 
pose of  the  "  rest  and  residue  "  within  the 
meaning  of  the  bond.  Ex  parte  Young  ;  In 
re  Kitchin,  17  Cli.  D.  668,  followed.  Per 
Griffith,  C..J.,  Barton,  and  O'Connor,  JJ. — 
The  assets  for  the  due  administration  of 
which  tlie  surety  was  liable  are  those  of  which 
the  Court  would  take  cognisance  under  a  plea 
of  plene  administravit.  The  direction  of  the 
Court  referred  to  in  the  condition  of  a  bond 
in  the  form  prescribed  by  s.  15  of  the  Charter 
of  Justice  relates  to  an  ascertained  smn 
wliich  is  or  has  been  in  the  hands  of  the  ad- 
ministrator, and  for  which  the  administrator 
would  have  been  liable  to  account  to  a  Court 
of  Ecclesiastical  Jurisdiction  in  1823.  Attor- 
ney-General V.  Begley,  10  S.R.  (N.S.W.)  135, 
reversed.  Begley  v.  Attorney-General  of 
N.S.W. ,  11   C.L.R.  432. 


Administration  ad  litem— Necessity  for 
notice  of  application— Reasons  for  granting — 
Poverty — Action  for  death  caused  by  negli- 
gence—Administration and  Probate  Act  1890 
(Vict.),  (No.  1060),  ss.  14,  110— Probate  and 
Administration  Rules  1906  (Vict.),  rr.  4, 15.— 
The  Supreme  Court  of  Victoria  liaving  juris- 
diction under  the  Administration  and  Probate 
Act  1890  to  grant  adininistration  ad  litem 
may  do  so  under  r.  15  of  the  Probate  and 
Administration  Rules  1906  without  the 
previous  publication  of  the  notice  required 
by  r.  4.      Greenway  v.  McKay,  12  C.L.R.  310. 


Administration  ad  litem  —  Reasons  for 
granting  —  Poverty  —  Action  for  death 
caused  by  negligence— Administration  and 
Probate  Act  1890  (Vict.),  (No.  1060),  ss.  14, 
110— Wrongs  Act  1890  (Vict.)  (No.  1160),  ss. 
14. 15,  16.]— Sect.  16  of  the  Wrongs  Act  1890 
recjuiring  that  an  action  in  respect  of  the 
deatli  of  a  person  caused  by  neghgence  must 
be  brought  witliin  twelve  months  of  liis  death, 
the  facts  that,  unless  administration  is 
granted  immediately,  the  twelve  months 
will  have  expired  and  that  the  apphcant,  the 
widow  of  the  intestate,  has  been  prevented  by 
poverty  from  applying  eailier,  are  sufficient 
reasons  for  granting  administration  ad  litem. 
Greenway  v.   McKay,   12  C.L.R.   310. 


Administration  ad  litem  —  Revocation  — 
Jurisdiction.] — Semhle,  tlie  Supreme  Court 
having  granted  administration  ad  litem  has 
no  jurisdiction  to  revoke  that  grant  on  the 
motion  of  the  defendant  in  the  proposed 
action.      Greenway  v.  McKay,  12  C.L.R.  310. 

Evidence — Claim  against  estate  of  deceased 
person — Onus  of  proof.] — Tiie  onus  of  proof 
in  an  action  against  an  executor  to  recover 
money  alleged  to  have  been  lent  to  hia 
testator  discussed.  Plunkett  v.  Bull,  19 
C.L.R.  544. 

Executors  carrying  on  business  unde^ 
terms  of  will^Partnership — Right  to  in- 
demnity out  of  assets — Lien  over  assets.]— 
See  Insolvency.  Savage  v.  Union  Bank  of 
Australia;  Whitelaw  v.  Union  Bank  of 
Australia,  3  C.L.R.  1170. 

Intestacy  of  married  woman — Estate  less 
than  £1000— Rights  of  husband  and  next  of 
kin.] — See  Married  Woman's  Property 
.Jamieson  v.  Cliristenson,  4  C.L.R.   1489. 

Protection  given  to  policies  of  life  insurance 
—Payment  of  debts  of  insured— Relationship 
to  insured.] — See  Insurance.  Anderson  v. 
Eaan,  3  C.L.R.  269. 


EXTRAORDINARY. 

Extraordinary  resolution  of  company  — 
Presence,  of  quorum  at  meeting  —  Evidence  — 
Presumptive  evidence.]  —  See  Company. 
McLean  Bros,  cfe-  Rigg  Ltd.  v.  Grice,  4  C.L.R. 
835. 

Extraordinary  vacancy  —  Election  of 
Councillors— No  election  held  at  prescribed 
time— Expiration  of  time  for  giving  notice  of 
election — Meaning  of  election. ]^6'ee  Local 
Government.  Hodge  v.  The  King,  5  C.L.R 
373. 


EXTRADITION. 

See  Fugitive  Offenders 
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FACTORIES  AND  SHOPS. 

Carters  and  carriers  Carting  goods  during 
prohibited  hours  Empties  carted  back  to 
stable     Carting  goods  "  from  outside  a  city  " 

Factories  and  Shops  Acts  tVict.i  1907  (No, 
21371,  s,  40  1909  (No,  2184),  s.  12—1910  (No. 
23051.  s.  38.]— Sect,  40  of  the  Fartorlcs  and 
Sliop.^  Act  11)07  (Vict.)  as  amended  by  s.  :]8 
of  tlic  Factories  and  lollops  Act  1910  (Vict.) 
provides  that  "  No  person  shall  cart  or  deliver 
.  .  .  any  goods,  wares  or  merchandise  or 
materials  whatsoever  before  Imlf-past  seven 
o'clock  in  the  morning  or  after  lialf-past  seven 
o'clock  in  the  evening  "  on  certain  days. 
Sect.  12  of  tlie  Factories  and  Shops  Act  1909 
(Vict.)  provides  that  "'  Nothing  in  s.  40  of  the 
Factories  and  Shops  Act  1907  shall  be  taken 
to  ]  revent  any  person  who  has  carted  any 
.  .  .  goods  .  .  .  from  outside  a  city  towii 
<ir  borough  completing  his  journey  in  such 
city  town  or  borough  after  tlie  hours  stated 
in  tliis  section  to  the  extent  onh'  of  taking 
tlie  horse  or  other  animal  cart  and  goods  into 
a  \ard  but  such  goods  sliall  not  be  unloaded 
until  the  next  day."'  A  carter  employed  by 
a  contracting  carrier  having  delivered  at  a 
hotel  in  the  Citj'  of  Praliran  barrels  of  beer 
which  he  had  carted  from  a  brewery,  placed 
on  his  lorry  certain  empty  barrels  and  crates 
to  be  returned  to  the  brewery  and  proceeded 
to  his  employer's  stables  in  the  City  of  Rich- 
mond where  he  did  not  arrive  until  after  half- 
past  seven  o'clock  in  the  evening,  his  intention 
being  to  deliver  the  barrels  and  crates  at  the 
Ijrewery  tlie  next  day.  He  was  prosecuted 
on  an  information  charging  him  with  having 
unlawfully  carted  goods  after  haK-past 
seven  o'clock  in  the  evening  in  the  City  of 
Richmond.  Held,  that  t  he  carter  should  have 
been  convicted  of  the  olTence  with  which  he 
was  chaigcd.  Pemberton  v.  Banjield,  15 
C.L.R.  32:5. 

"Factory,"  meaning  of  —  "Preparing 
articles  for  trade  or  sale  "Warehouse- 
Workmen's  Compensation  Act  1910  (N.S,W,) 
(N.S.W.)  No.  10  of  19101.  s.  3  Factories  and 
Shops  Act  1896  (N,S,W,)  i60  Vict.  No,  37),  s, 
2.] — By  s.  .'J  of  the  Workmen's  C'otnpensation 
Act  1910  (N.S.W.)  that  Act  aj)plics  to  em- 
ployment by  an  employer  on,  in  or  about 
any  {inter  alia)  "  factory  or  work.shop,"  and 
"factory"  is  defined  to  mean  factory  as 
defined  by  the  Factories  and  Shops  Act  1896. 
By  8.  2  of  the  latter  Act  a  "  fswitory  "  is  de- 


fined as  meanin;  "  any  office  building  or  place 
in  which  four  or  more  persons  are  engaged 
directly  or  indirectly  ...  in  preparing  or 
manufacturing  articles  for  trade  or  sale." 
Held,  that  the  phrase  '"  preparing  articles  for 
trade  or  sale  "  involves  doing  something  to 
an  article  which  has  the  effect  of  altering  its 
character  or  condition  in  such  a  manner  as  to 
make  it  fit  (if  not  already  fit)  or  fitter  (if 
already  fit)  for  trade  or  sale,  and  is  not 
satisfied  liy  merely  doing  something  witli 
respect  to  an  article  that  retains  its  original 
character  and  condition  so  as  to  make  it 
more  convenient  to  sell  it.  Held,  therefore, 
that  tlie  warehouse  of  the  appellants,  wlio 
were  importers  and  distributors  of  soft  goods, 
in  which  goods  when  received  were  unpacked, 
ticketed,  sold  and,  when  sold,  repacked  for 
delivery  to  purchasers,  was  not  a  "  factory  " 
within  the  meaning  of  either  of  the  Acts. 
Holden  v.  Henry  Build:  Co.  Ltd.,  11  S.R. 
(N.S.W.)  .564,  reversed.  Henry  Bull dr  Co. 
Ltd.  V.  HohUu.  13  C.L.R.  .-itiit. 

Minimum    wage     Fixing    rate    of    wage — 
Piece-work         ••Employer,"  meaning  of  — 
Operative  —  Factory  proprietor  —  Factories 
and    Shops    Act    1890    (Vict.)    (No,   1091)—        jj 
Factories  and  Shops  Act  1893  (No.  1333)  —        * 
Factories    ahd    Shops    Act   1896    (No.   1445) 

—  Factories  and  Shops  Act  1897  (No.  1518) 

—  Factories  and  Shops  Act  1900  (No.  1654^ 
ss.  3,  4.  15.  18.  27  —  Factories  and  Shops 
Act  1903  (No,  1857).!  —  Tiie  word  '  em- 
ployer "  in  s.  \o  (19)  of  the  Factories  and 
Shops  Act  1900  (Vict.)  means  a  person  who 
in  regard  to  any  person  for  whom  piece-work 
prices  or  rates  are  fixed,  stands  in  the  re- 
lation of  an  emploj-er  to  an  operative,  and  the 
sub-section  does  not  Hpply  to  the  case  of  a  con- 
tract between  two  independent  persons  not 
standing  in  that  relation  to  each  other. 
Held,  therefore,  that  a  merchant  who  con- 
tracted witii  the  registered  occupier  of 
a  factory  for  the  manufacture  by  the  latter  of 
articles  of  clothing  out  of  material  supplied 
by  the  merchant,  at  a  certain  price  per  dozen, 
could  not  be  convicted  of  an  offence  under 
sub-ss.  (19)  and  (2t)  of  s.  15  of  that  Act. 
Martin  v.  Bealh,  Schiessd  Co.  (1905)  V.L.R. 
386  ;  26  A.L.T.  96,  reversed.  By  O'Connor, 
J.  The  decision  of  the  Full  Cou^^,  so  far  as  it 
holds  that  sub-s.  (19)  of  s.  15  applies  to  em-  _ 
ployers  who  are  not  registered  occupiers  of 
factories,  is  correct.  Bcath,  Schie.isd'  Co.  v 
Martin,  2  C.L.R.  716, 


337 


FACTORIES  AND  SHOPS— FALSE  IMPRISONMENT. 


338 


Restriction  of  hours  of  labour—"  Work," 
meaning  of — Factories  and  Shops  Act  1905 
(Vict.)  (No.  1975),  ss.  5,  42.]— Sect.  42  of  the 
Factories  and  SJwps  Act  1905  (Vict.)  pro\  ides 
that  "  in  anv  factory  or  work-room  where  any 
Chinese  person  is  at  any  time  employed  .  .  . 
no  person  siiall  work  for  himseK.  or  foi  hire 
or  reward,  either  directly  or  indirectly,  oi 
shall  employ  or  authorise  or  permit  any  per- 
son whomsoever  to  work  on  any  daj-  before 
half-past  seven  o'clock  in  the  morning  or 
after  five  o'clock  in  the  evening."  By  s.  5 
of  the  Factories  and  Shops  Act  19Co  "  any 
office  building  or  place  in  which  .  .  .  one  or 
more  Chinese  persons  are  or  is  employed 
directly  or  indirectly  ia  working  in  any 
handicraft  "  is  a  "  factory,"  and  that  term 
'■  liandicraft  "  includes  ".any  work  whatsoever 
done  in  any  laundry  .  .  ■  and  whether  or  not 
done  in  pieparing  or  manufacturing  articles 
for  trade  or  sale."  Held,  that  the  word 
"  work  "  in  s.  42  means  '"  work  at  factory 
work,"  and,  therefore,  that  the  section  does 
not  apply  to  a  Chinese  ironing  his  own  shirt 
during  the  prohibited  hovirs  in  a  Chinese 
laundry.  Ingham  v.  Hie  Lee  (1912)  V.L.R. 
329:  34  A.L.T.  41,  affirmed.  Ingham  v. 
Hie  Lee,  15  C.L  R.  267. 


FAIR    COMMENT. 


>re  J)f.fa:mation-. 


FALSE  IMPRISONMENT. 

See  also   Arrest. 

Arrest   by   constable    without   warrant   on 
suspicion  of  felony  in  foreign  country.] — A 

reasonable  svispicion  that  a  person  has 
in  a  foreign  country  or  in  another  part 
of  the  British  Dominions,  committed  an 
offence  which,  if  committed  in  Victoria, 
would  be  a  felony,  does  not  justify  a  con- 
stable in  arresting  such  person  in  Victoria 
without  a  warrant,  and  is  therefore  not 
a  defence  to  an  action  by  such  person  against 
the  constable  for  false  imprisonment.  The 
only  existing  powers  to  arrest,  or  detain,  or 
surrender  to  a  foreign  country  or  to  another 
part  of  the  British  dominions,  a  person  sus- 
pected of  having  there  committed  a  criminal 


offence,  are  such  as  are  conferred  by  Statute. 
Brown  v.  Lizars,  2  C.L.R.  837. 

Arrest  by  police  officers  on  foreign  warrant 
— Justification^Reasonable  belief  of  defen- 
dant— Mistake  of  law — Notice  of  action — Act 
done  under  authority  of  law  honestly  believed 
to  be  in  force— Law  of  British  possessioQ— 
Pacific  Order  in  Council  1893,  Articles  112, 
139.]— The  Pacific  Order  in  CouncU  1893  es- 
tablished a  High  Commissioner's  Coiu-t  with 
jurisdiction  over  the  Pacific  Ocean,  and  the 
islands  and  places  therein  which  were  British 
settlements  or  under  British  protection  or 
were  under  no  civilised  go\ernment,  but  ex» 
elusive  of  any  part  of  the  British  dominions  or 
teiritorial  waters  within  the  jiu-isdiction  of  the 
legislature  of  any  British  possession.  The 
jurisdiction  of  the  Court  was  vested  in  a  High 
Commissioner  and  Deputy  Commissioners. 
Article  112  of  the  Order  in  Council  provides 
that  where  a  person  is  to  be  removed  for  trial 
or  for  the  execution  of  a  sentence  the  .Judge 
of  the  Higli  Commissioner's  Covu't  shall  issue 
a  warrant  (in  a  prescribed  form)  under  which 
the  person  may  be  put  on  board  a- British 
warship,,  or  some  other  fit  ship,  and  conveyed 
tothe  place  named  in  the  warrant  and  pending 
removal  detained  in  custody,  and  that  the 
warrant  shall  be  sufficient  authority  to  the 
person  to  whom  the  warrant  is  directed 
and  e\'ery  person  acting  under  it  or  in  aid  of 
the  person  to  whom  it  is  directed  to  take  and 
keep  the  person  named  in  it.  The  appellant 
was  convicted  at  Gizo  in  the  Solomon  Islands 
before  a  Deputy  Commissioner  and  sentenced 
to  a  term  of  imprisonment  at  Fiji.  The  ship 
on  which  the  appellant  was  put  for  the  pur- 
pose of  lieing  conveyed  to  Fiji  ended  lier 
voyage  at  Sydney,  and  while  there  the  appel- 
lant was  taken  into  custodj'  by  a  Sydney 
police  officer  under  a  warrant  purporting  to 
liave  been  made  by  the  Deputy  Commissioner 
at  Gizo,  l)ut  actually  signed  in  Brisbane, 
directed  to  the  supercargo  of  the  ship  by 
name,  who  was  commanded  to  convej'  the 
appellant  to  Sydney,  and  "  there  to  deliver 
him  to  the  magistrate  gaoler  or  other  officer 
to  whom  it  may  appertain  to  give  effect  to  any 
sentence  passed  by  tlie  Court  there  exercising 
criminal  jurisdiction,  &c.,  that  the  said 
sentence  may  be  carried  into  eflect."  In  an 
action  in  the  Supreme  Court  of  Xew  South 
Wales  by  the  appellant  against  the  police 
officer  for  damages  for  false  imprisonment  : 
Held,  that  the  warrant,  even  if  valid,  afforded 
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no  justification  for  the  arrest  inasmuch  as  it 
did  not  authorise  the  conveyance  of  the  ap- 
pellant to  Fiji  but  to  Sydney,  and  wliatever 
authority  for  the  dentention  of  tlie  appellant 
it  purported  to  confer  terminated  on  the 
delivery  of  the  appellant  to  the  keeper  of  the 
prison  in  Sydney,  and  consequently  his 
detention  there  was  not  a  necessary  act  in 
aid  of  the  execution  of  the  warrant.  Held, 
further,  that,  although  under  a  warrant  duly 
addressed  to  the  gaoler  at  Fiji,  a  temporary 
detention  of  the  appellant  by  a  Sydney  officer 
for  the  pvu-pose  of  aiding  the  execution  of  the 
warrant  might  be  justified  on  the  ground  of  I 
necessity,  the  High  Commissioner  had  no 
authority  to  address  a  warrant  to  the  keeper 
of  a  prison  in  Sydney  or  to  autl\oiize  a  deten- 
tion by  liim,  and  the  warrant  was  therefore 
invalid  on  the  face  of  it.  Leonard  Watsotts 
Case,  9  A.  &  E.  731,  distinguished.  Article 
139  provides  that  any  suit  or  proceeding 
shall  not  be  commenced  "  in  any  of  Her 
Majesty's  Courts  "  for  anything  done  or 
omitted  in  pursuance  of  execution  or  intended 
execution  of  the  Order  in  Council  unless  a 
month's  notice  of  action  in  writing  is  given 
by  the  plaint  if?  to  the  defendant.  Held,  that 
the  defendant  was  not  entitled  to  the  benefit 
of  this  provision,  because,  even  if  it  applied 
to  actions  Vjrought  in  the  Courts  of  New  South 
Wales,  which  was  doubtful,  the  arrest  was  not 
anything  that  could  be  done  under  the  Order 
in  Council.  Article  112,  under  which  the 
defendant  assumed  to  act,  was  not  in  force 
in  that  State,  and  in  order  that  advantage 
may  be  taken  of  such  a  provision,  the  defen- 
dant must  establisli  that  he  honestly  believed 
in  a  state  of  facts  which,  if  it  had  existed, 
would  have  afforded  him  a  justification  under 
the  lex  fori.  Roberts  v.  Orchard,  2  H.  &  C. 
769  ;  33  L.J.  Ex.  65,  applied.  Hazelton  v. 
Potter  (1907)  7  S.R.  (N.S.W.)  270,  reversed. 
Hnzdlon   v.    Pottrr.  .T  C  L  R    445. 

False  imprisonment  and  trespass,  action 
for—  Powers  of  committee  of  lunatic — Order 
signed  by  committee  for  reception  of  lunatic 
into  a  licensed  house  Forcible  removal  of 
lunatic— Stay  of  proceedings  Acts  done  for 
the  purpose  of  carrying  out  provisions  of  the 
Lunacy  Act  1903  (N.S.W.'.l  ->Vr  LrxAcv. 
McLaughlin    v.    Fosberr;/.    1    CL.Pv.    r,U;. 

Passenger  prevented  from  leaving  wharf 
-  Action  for  false  imprisonment  Contract 
as  to   entry   on   and  exit   from    wharf — Un- 


reasonable conduct  of  plaintiff — Nonsuit.] — 

In  an  action  for  danuvges  for  assault  and 
false  imprisonment  it  appeared  tliat  the 
plaintit?  had  contracted  with  the  defendants 
to  enter  tlieir  wharf  and  stay  there  till  the 
boat  shoidd  start  and  then  be  taken  by  the 
boat  to  tlie  other  .side.  No  Ijreacli  of  the 
defendants"  imdertaking  was  alleged,  but 
the  plaintiff  after  entry  changed  his  mind 
and  desired  to  effect  an  exit  from  their  wharf 
without  payment  of  the  prescribed  toll  for 
exit,  and  was  for  a  time  forcibly  prevented. 
Held,  that  lie  ought  to  have  been  nonsuited. 
The  toll  imposed  was  reasonable  and  the 
defendants  were  entitled  to  resist  a  forcible 
evasion  of  it.  Robertson  (sub.  iiom.  Robinson) 
V.  Balmain  Neio  Ferry  Co.  Ltd.,  1910  A.C.  295. 


FEDERAL  OFFICER. 

Income  tax   on  salary  imposed  by  State.]  — 

•S'cf  CoN.STiTUTKjXAL  Law.  Commissioners 
of  Ta.vatioH  (N.S.W.)  v.  Baxter,  4  C.L.K. 
1087  ;  Deakin  v.  Webb  ;  Lyne  v.  Wehb,  1 
C.L.R.  585. 

Salary — Stamp  duty  impossd  by  State  on 
receipt.] — Sec  Cokstitutio.nai.  Law.  D' Em- 
den  V.  Pedder,  1  C.L.R.  91. 


FELLOW  SERVANT. 

See  Mines. 


FELONY. 

Arrest  without  warrant  -Police  constable 
Suspicion  Felony  in  foreign  country.] 
Brown  V.   Lizurs.  2  C.L.R.  8:57. 
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I.  DIVIDING  FENCES. 

(a)  Contribution  Towards  Cost. 

Contribution  towards  cost  of  boundary 
fence — Liability  of  freeholder.]— 5ee  Crown 
Lakds.      Higgitis  v.    Berry,  6   C.L.R.   618. 

Rabbit-proof — Contribution  towards  cost 
— Recovery  by  •'  occupier  or  owner  " — Sale 
of  land— Possession  taken  by  purchaser — 
Demand  by  vendor  before  transfer — Pastures 
Protection  Act  1912  (N.S.W.)  (No.  35  of  1912), 
SS.  4.  49.]— Sect.  49  of  the  Pastures  Protection 
Act  1912  (X.S.W.)  provides  that  (1)  '■'•  where 
a  boundary,  or  any  part  thereof,  of  am' 
holding,  is  fenced  with  a  rabbit -proof  fence, 
...  a  contribution  towards  the  cost  of  the 
work  shall  "  (subject  to  certain  conditions) 
'■  be  payable  by  the  owner  of  any  land  outside 
tlie  holding  and  adjoining  the  rabbit -proof 
fence  to  the  occupier  or  owner  who  has  in- 
curred such  expense";  (2)  "the  right  to 
receive  a  contribution  as  aforesaid  shall  vest 
and  the  liability  to  pay  the  same  shall  arise, 
wlien  the  then  occupier  or  owner  of  the  hold- 
ing gives  to  the  then  owner  of  the  land  outside 
the  holding  prescribed  notice  of  demand  ; 
and  after  the  date  when  such  notice  is  given 
tlie  amount  of  the  contribution  .  .  .  shall 
until  payment  be  and  remain  a  charge  upon 
tlie  land  in  respect  of  which  such  contribution  \ 
is  payable."  By  s.  4  "  owner  "  is  defined  as 
meaning,  inter  alios,  (b)  the  holder  of  any  ' 
purcliase,  whether  conditional  or  otherwise,  j 
from  the  Crown,  and  (c)  the  person  entitled  \ 
at  law  to  an  estate  of  freehold  in  possession  ! 
in  any  land  granted  by  the  Crown  for  other 
than  public  purposes.  By  the  same  section 
■'  occupier  "  is  defined  as  meaning  the  per- 
son for  the  time  being  entitled  to  possession 
of  a  holding  or  land.  A  was  the  owner  of 
freehold  and  conditional  purchase  lands, 
on  the  boundary  of  wluch  he  had  erected  a 
rabbit -proof  fence.  He  sold  the  land,  in- 
cluding the  improvements  thereon,  and  the 
purchasers  went  into  possession.  After- 
wards, but  before  transfers  of  the  lands  sold 
were  executed,  A,  pursuant  to  s.  49  of  the 
Pastures  Protection  Act  1912,  duly  served 
upon  B,  who  owned  the  adjoining  land,  a 
notice  of  demand  for  contribution  towards 
the  cost  of  the  rabbit -proof  fence.  Held, 
that  at  the  date  when  the  notice  was  given, 
A  was  the  "  owner  "  of  the  lands  within  the 
meaning  of  s.  49,  and  was  therefore  entitled 
to  demand  and  receive  the  contribution  from 


B.  Special  leave  to  appeal  from  Marsh 
Estates  Ltd.  v.  Williams,  15  S.R.  (N.S.W). 
99,     refused.  Williams     v.      The     Marsh 

Estates  Ltd.,  19  C.L.R.  665. 

(b)  Covenant  to  Repair. 

Dividing  fences.] — :A  covenant  by  a  lessee 
of  an  hotel,  bake-house  and  other  buildings 
and  saleyards  to  keep  in  repair  the  internal 
part  of  the  premises,  does  not  impose  upon 
him  a  duty  to  keep  in  repair  the  internal 
dividing  fences  of  the  saleyards.  Gerraty  v. 
McGavin,  18  C.L.R.  152. 

II.  IX.JURY  TO  NEIGHBOURS  FENCE. 

Failure  to  keep  down  noxious  weed — 
Prickly  pear  growing  naturally  on  land.] — See 

Nuisance.     Sparke  v.  Osborne,  7  C.L.R.  51. 

Rabbit-proof  fence  on  boundary  of  holding 
— Right  of  owner  to  contribution — Liability 
of  adjoining  owner — Time  when  liability 
arises — Effect  of  notice  of  demand — Pastures 
Protection  Act  1902,  (N.S.W.)  (No. Ill  of  1902) 
S.  42.] — Sect.  42  of  the  Pastures  Protection 
Act  1902  (N.S.W.)  provides  that  the  owner 
or  occupier  of  a  holding  who  erects  rabbit - 
proof  fencing  on  the  boundary  of  his  holding 
or  makes  an  existing  fence  rabbit-proof,  may 
recover  from  the  owner  of  adjoining  land  a 
contribution  towards  the  cost  of  the  work, 
"  subject  to  the  provisions  of  tliis  section." 
The  section  then  provides  that  no  contribu- 
tion shall  be  payable  unless  the  fence  ha» 
been  erected  or  made  rabbit -proof  bona  fide 
for  the  purpose  of  protection  against  rabbits 
and  the  owner  who  is  called  upon  for  con- 
tribution derives  a  benefit  from  the  fence, 
and  further,  that  the  right  to  contribution 
shall  vest  and  the  liabihty  to  pay  it  shall  arise 
"  when  the  then  occupier  or  owner  of  the 
holding  gives  to  the  then  owner  of  the  land 
outside  the  holding  the  prescribed  notice  of 
demand,"  and  from  that  time  so  much  of  the 
contribution  as  remains  unpaid  shall  be  a 
charge  upon  the  land.  It  is  immaterial 
whether  the  fencing  was  done  before  or  after 
the  commencement  of  the  Act.  Held,  that 
the  right  to  contribution  and  the  liability 
to  pay  it  are  not  hmited  respectively  to  the 
owner  who  has  actually  incurred  the  expense 
of  fencing  and  the  person  who  was  the  owner 
of  the  adjoining  land  when  the  expense  was 
incurred,  but  extend  to  subsequent  owners, 
and,  therefore,  the  owner  for  the  time  being 
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of  the  holding  in  respect  of  which  the  expense 
was  originally  incurred  is  entitled,  upon  giving 
<lue  notice  of  demand,  to  contribution  from 
tlie  holder  for  the  time  being  of  tlie  adjoining 
land.  Larcombc  \.  Goldshrough,  Mort<Ss  Co., 
(1907)  7  S.R.  (X.S.W.)  123,  reversed.  Oolda- 
broiigli,  Mort    <£•    Co.,    Ltd.    v.    Larcombe,    5 

C.L.R.  i>g:}. 


stances  be  sufficient  evidence  of  the  identity 
of  an  accused  person  with  the  person  who 
committed  the  crime  charged.  Special  leave 
to  appeal  from  R.  v.  Parker  (1912)  V.L.R. 
152;  ;j:i  A.L.T.  21;-),  refused.  Parker  v.  The 
Kinq,   14  C.L.R.  (181 . 


HI.  SlPl'LY  OF  M-VTERIAL  BY  ^lUNI- 
flPALITY. 

Supply  of  material  for  vermin-proof  fence 
by  municipality  to  lessee  of  Crown  land- 
Determination  of  lease  —Liability  of  Board  of 
Land  and  Works  of  Victoria  for  payment  of 
instalments  —  Interest.]  —  Sec  Vermin 
Destruction.  Arapilcs  Shire  v.  Board  of 
Land  and  Works.  1  C.L.R.  079. 


FERRY. 

Company's  wharf,  passenger  prevented 
from  leaving  without  payment — Notice  of 
conditions  of  contract  of  carriage — ^Leave  and 
license.] — S(c  False  Imprisonment.  Robert- 
son (sub  nom.  Robinson)  v.  Balmain  Neiv 
Ferry  Co.  (1910)  A.C.  29.5. 


FINGER  PRINTS. 

Identification  —  Enlarged  photographs.] — 
Upon  the  trial  of  a  jirisoner  pliotographs  of  a 
thumb  print  found  on  a  box,  alleged  to  be 
that  of  the  prisoner,  and  a  photograph  of  the 
prisoners  thumb  print,  were  put  in  evidence. 
The  Crown  also  tendered  enlarged  photo- 
graphs of  tliese  jirints,  which  however  did 
not  show  tlie  whole  of  tlic  print  found  on  the 
box,  or  the  whole  of  tlio  prisoners  thumb 
print,  but  did  show  the  characteristics  of  the 
thumb  (irint  relied  upon  for  ))urposes  of 
identification.  The  Supreme  Court  lield 
that  the  enlarged  photogra])hs  were  admis 
sible  in  evidence.  Special  ]ea\e  to  anneal 
from  /?.  V.  Blacker,  10  S.R.  (N.S.W.)  357, 
27  W.X.  (?C.S.W.)  7fi,  refused.  Blacker  v. 
Ihr  hing.  10  C.L.R.  604. 

Identification  of  person  charged  -Evidence.) 
— \\  lifrc  it  is  proved  that  a  crime  lias  been 
connnitted  resemblance  of  finger  prints  may 
of   itself   in    connection   witli    other   circum- 


FIRE. 

Duty  to  keep  safe— Camp  fire  lit  in  open- 
Negligence.] — -Several  latiourers  belonging  to 
a  gang  employed  by  a  Water  Supply  Com- 
mission wore  camped  on  land  which  had  been 
acquired  l>y  the  Lands  I'nrohasc  Board  under 
their  powers,  and  a  fire,  lighted  by  one  of  the 
labourers  for  cooking  purposes,  by  reason  of 
his  negligence  spread  to  adjoining  land  and 
did  a  large  amount  of  damage.  Held,  that 
neither  the  Board  nor  the  Commission  were 
liable  to  the  owner  of  the  adjoining  land  for 
the  damage  so  occasioned.  The  Board  were 
not  liable  because  they  had  no  authoritj^  to 
permit  the  occupation  of  the  Crown  land 
on  which  the  fire  was  lighted.  The  Com- 
mission were  not  liable  because,  on  the 
evidence,  tliey  did  not  occupy  the  land 
nor  did  they  invite  or  direct  the  person 
who  lit  the  fire  to  camp  there.  Semble,  by 
Griffith,  C.J.  and  Isaacs,  J.,  that  the  prin- 
ciple that  a  person  who  brings  a  dangerous 
thing  upon  liis  land  is,  apart  from  inevit- 
able accident  or  the  \\Tongful  interposition 
of  a  third  person,  liable  for  all  damage 
caused  to  another  by  its  escape  does  not 
apply  to  a  fire  lawfully  lighted  for  domestic 
purposes,  or  otlier  ordinary  purposes  of 
occupation  of  land,  and  accixlentally  escaping 
without  negligence.  Rylands  v.  Fletcher, 
L.R.  3  H.L.  330,  and  Rickards  v.  Lothian, 
(1913)  A.C.  263;  16  C.L.R.  387,  discussed. 
Whinfield  v.  Lands  Purchase,  dhc.  Board.  18 
C.L.R.   606. 

Caused  by  sparks  from  engins— Statutory 
authority—"  And  kind  of  fuel  "— Dangerous 
fuel— Reasonable  precautions.] — See  Negli- 
gence. Sermoti  v.  Commissioner  of  Railtvat/s, 
5  C.L.R.   239. 

Escaping  from  railway  engine  Omission 
to  burn  grass  within  railway  fence — Liability 
of  Railway  Commissioners.]— .SVc  Negli- 
gence. Victorian  Railways  Commissioners 
V.   Campbell.  A  C.L.R.    1446. 
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FIRE  BRIGADES. 

Contribution  to  expenses  of  Fire  Brigades 
Board — "Insurance  Company,"  meaning  of 
— Marine  insurance  company  insuring  against 
fire  on  land— Fire  insurance  incidental  to 
marine  insurance — Premium  covering  both 
insurances — Ascertainment  of  proportion  of 
contribution — Fire  Brigades  Act  1890  (Vict.), 
( No.  1200),  ss.  2,  42,  45,  46.]— Tlie  definition  of 
"  insurance  compauy  '"  in  s.  2  of  the  Fire 
Brigades  Act  ISIJO  (Vict.),  includes  every 
person  or  company  wlio  or  wliicli  carries  on 
the  business  of  fire  insurance  or  who  or  wliieh 
carries  on  some  business  other  tlian  tliat  of 
fire  insurance  and,  as  an  incident  to  contracts 
made  by  it,  for  consideration  indemnifies 
against  loss  or  damage  by  fire  property  on 
land.  Held,  tliat  a  marine  insurance  company 
wliich  issued  slips  annexed  to  its  policies  by 
wliich  it  insured  tlie  goods  tlie  subject  of  those 
policies  against  fire  wliile  on  land  before 
shipment  or  after  discharge  during  transit 
from  or  to  tlie  shippers',  warehovises  to  or 
from  the  ship,  or  while  lying  temporarily  in 
such  warehouses,  was  an  "  insurance  com- 
pany "  within  the  meaning  of  s.  2  of  that 
Act,  and  was  liable  to  contribute  to  the 
expenses  of  the  Fire  Brigades  Boards  under 
s.  42  thereof.  The  Yorkshire  Fire  and  Life 
Insurance  Co.  v.  The  British  and  Foreiqn 
Marine  Insurance  Co.,  Ltd.,  (1905)  V.L.R. 
503  ;  27  A.L.T.  39,  reversed.  The  mere  fact 
that  a  marine  policy  insures  against  the  risk 
of  fire  the  hulls  of  ships  while  moored  to 
wharves  in  the  Port  of  Melbourne  and  goods 
and  merchandise  therein,  does  not  render  a 
company  issuing  such  a  poUcy  liable  to 
contribute  to  the  Metropolitan  Fire  Brigades 
Board  under  s.  42  of  the  Act.  Where  the 
premiums  for  marine  policies  cover  also  the 
fire  risks  on  land  to  which  the  slips  apply  as 
above  described  and  the  goods  the  subject 
of  the  policies  aie,  for  a  short  period  during 
the  currency  of  such  fire  risks,  in  a  Fire 
Brigades  District,  the  company  issuing  such 
slijDS  is  liable  to  contribute  to  the  Fire  Brigades 
Board  of  that  district  in  respect  of  so  much  of 
the  gross  premiums  received  by  it,  being  iii 
respect  of  the  property  in  question,  as  is 
proportional  to  the  extent  of  the  land  risk 
while  the  property  is  within  the  district  of 
that  Board,  as  compared  with  the  extent  of 
the  marine  risk  together  with  any  other  risk 
covered  by  the  slips,  regard  being  had  to  the 
a\-erage   premiums    asked  by   fire   insurance 


companies  undertaking  fire'  risks  only  for 
similar  protection.  Yorkshire  Fire  and  Life 
Insurance  Co.  v.  British  and  Foreign  Marine 
Insura)ice   Co.,  Ltd.,   3   C.L.R.   196. 


FIRE  INSURANCE. 


See  Insurance  (Fire). 


FIRM. 


I  Prosecution  against — Use  of  firm  name  in 
1  proceedings— Conviction.] — Held,  (Higgins,  J. 
I  dissenting),  that  notwitlistanding  s.  162 
(c)  and  (d)  of  the  Factories  and  Shops  Act 
1905  and  s.  9  of  the  1905  (No.  2)  Act,  the  con- 
viction under  the  firm  name  was  MTong  and 
that  it  should  have  been  of  the  members  of 
the  firm  in  their  own  names.  Bishop  v. 
Chung  Brothers,  4  C.L.R.  1262. 


FISHERIES. 

Information  —  Offences  —  Charge  of 
having  in  "possession  or  control  "—One 
offence  only— Fisheries  Act  1889  (Tas.)  (53 
Vict.  No.  11),  S.  38.]— Sect.  36  of  the  Fisheries 
Act  1889  (Tas.)  makes  it  an  offence  for  a 
person  to  have  in  his  "  possession  or  control  " 
fish  under  a  certain  size.  Held,  that  on  the 
construction  of  this  section  a  charge  of  having 
in  "  possession  or  control  "  is  not  a  charge 
of  two  separate  offences.  Hedberg  v.  Wood- 
hall,  15  C.L.R.  531. 


FIXTURES. 

See   Landlord  and  Tenant. 


FORECLOSURE. 

Subsequent  right  of  mortgagee  to  sue  on 
covenant  in  mortgage — Extinguishment  of 
mortgage  debt.] — See  Mortgage.  Fink'  v. 
Robertson,  4  C.L.R.  864. 
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FORGED  DOCUMENTS. 

Uttering  —  Sending  false  petition  to 
Governor.]— >Vc  Criminal  Law.  While  v. 
Tlu  King,  4  C.L.H.  152. 


FORGERY. 

Cheque- Fraudulent  alteration  of  amount 
after  signature — Duty  of  customer  to  banker 
to  take  precautions  against  forgery.]— ^ec 
Bankek  and  CrsTOMKR.  Colonial  Bank  of 
Australasia   v.   Marshall,   4   C.L.R.    19ti. 


FRAUD. 

See  Contract  —  Criminal  Law  also 
Landlord  and  Tenant. 

Misrepresentation  —  Contracts  to  take 
shares  in  provident  society — Acquiescence 
— Delay  in  bringing  action — Provident  So- 
cieties Act  1890  (Vict.)  (No.  1131),  ss.  7, 
23,  25.] — By  the  rules  of  a  society  regi- 
stered under  the  Provident  Societies  Act 
1890  (Vict.)  it  was  provided  that  the 
Society  might  raise  capital  by  shares  of 
£1  each  which  might  be  paid  for  by  instal- 
ments ;  that  any  person  apphing  for  shares 
and  making  the  prescribed  payments  should 
become  a  member  ;  and  that  members  might 
withdraw  the  amounts  of  their  shares  at  any 
time  on  short  notice,  subject  to  a  power  of 
the  directors  to  suspend  withdrawals  if  the 
circumstances  of  the  Society  should  render  it 
necessary.  The  Society  issued  circulars 
inviting  the  public  to  take  shares,  and  stating 
that  shareholders  could  withdraw  the  whole 
or  any  portion  of  their  share  capital  at  any 
time  as  if  they  had  their  money  in  a  savings 
bank,  that  though  their  money  was  invested 
in  shares  of  the  Society  it  was  £is  accessible 
as  money  tipon  current  account,  and  that 
depositors  would  receive  o  per  cent,  on  their 
deposits.  No  mention  was  made  of  the  power 
of  the  directors  to  suspend  withdrawals.  In  an 
action  by  certain  of  the  shareholders  against 
the  Society  for  rescission  of  tlieir  contra<-ts 
to  take  shares  on  the  £rro\ind  that  they  were 
induced  to  take  the  shares  by  the  statements 
in  the  circulars,  which  they  alleged  to  be  a 
misrepresentation.  Held,  that  the  plaintiffs 
were  disentitled  to  relief  inasmuch  as  they 


had  not  V)rought  their  action  until  more  than 
two  years  after  they  all  knew  the  whole  of 
the  material  facts  relied  on  as  entitling  them 
to  rescission.  Held,  also,  by  Grijjith,  C..J., 
and  Barton,  J.,  on  the  evidence,  that  the 
jilaintiffs  had  not  acted  on  the  representa- 
tions alleged,  but  had  acted  on  an  assurance 
that  the  rule  of  the  Society  giving  power  to 
suspend  withdrawals  would  not  be  put  in 
force,  wliich  was  not  a  representation  of  an 
existing  fact  ;  and,  therefore,  that  the  plain- 
tiffs were  not  entitled  to  anj-  relief.  Civil 
Service  Co. -op.  Society  of  Victoria  Ltd.  v. 
Blyth,  11  C.L.R.  «01. 

Sale  of  land — Action  for  deceit — Damages 
— Evidence — Special  leave  to  appeal — Rescis- 
sion of — No  substantial  injustice — In  an  action 
by  a  purchasei  of  land  against  the  vendor  for 
deceit  the  jury  found  that  there  hsui  been 
fraud,  but  gave  no  finding  upon  the  question 
whether  the  plaintiff  had  suffered  any  damage. 
Tlie  Supreme  Court  of  Tasmania  held  that 
there  was  no  evidence  of  damage  and  non- 
suited the  plaintiff.  Special  leave  to  appeal 
to  the  High  Court  having  been  obtained  : 
Held,  that,  though  there  was  evidence  of 
damage  upon  which  the  Supreme  Court  might 
have  ordered  a  new  trial,  yet  the  circum- 
stances were  such  that  there  was  no  reason 
for  thinking  that  the  plaintiff  had  been  really 
deceived  or  suffered  any  substantial  injustice, 
and  therefore  that  the  special  leave  to  appeal 
should  be  rescinded.  Duncanson  v.  Haywood, 
11   C.L.R.  540. 


FRAUDS,  STATUTE  OF. 

See  Contract. 


FRAUDULENT  PREFERENCE. 

.SVe  Insolvency. 


FRIENDLY  SOCIETY. 

Domestic  tribunal  —  Disqualification  — 
Personal  interest  Nemo  debet  esse  judex  in 
propria  sua  causa  Interpretation  of  rules- 
Expulsion  of  member  -Friendly  Societies  Act 
1890  (Vict.)  (No.  1094),  s.  20.— Wlicrc  l)y  the 
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rules  of  a  friendly  society  formed  under  the 
Friendly  Societies  Act  1890  (Vict.),  it  was  pro- 
vided that  should  a  member  be  adjudged  by  a 
tribunal  of  the  society  guilty  of  conduct  cal- 
culated to  bring  disgrace  on  the  society  lie 
should  be  expelled,  in  order  to  justify  ex- 
pulsion the  conduct  of  which  the  member 
is  found  guilty  must  be  such  as  may  reason- 
ably be  regarded  as  likelj'  to  have  that  result. 
By  the  rules  it  was  provided  that  the  District 
Chief  Ranger,  who  was  the  head  of  tlie  society, 
"  shall  preside  at  "  certain  meetings,  including 
those  of  a  certain  judicial  tribunal  constituted 
by  the  rules.  Held,  that  this  rule  did  not 
require  or  permit  the  District  Chief  Ranger  to 
preside,  even  formally,  on  the  tribunal  on  the 
liearing  of  a  charge  against  a  member  in  which 
the  District  Cliief  Ranger  was  in  the  position 
of  a  person  complaining  of  an  ofTence  against 
himself  personallj\  By  the  direction  of  the 
District  Executive  of  a  friendly  society,  of 
which  Executive  the  District  Chief  Ranger 
was  a  member,  a  charge  was  brought  against 
a  member  of  the  society  of  conduct  calculated 
t  o  bring  disgrace  on  the  society.  The  conduct 
complained  of  consisted  of  personal  abuse  of 
the  District  Cliief  Ranger  and  other  officers 
of  the  societj\  The  District  Chief  Ranger 
presided  at  the  tribunal  which  heard  the 
charge,  but  took  no  active  part  in  the  pro- 
ceedings. The  member  was  found  guiltj^ 
and  was  de  facto  expelled  from  the  society. 
Held,  that  the  whole  proceedings  were  in- 
valid by  reason  of  the  presence  of  the  District 
Chief  Ranger  on  the  tribunal,  that  the  ex- 
pulsion was  ineffecutal,  and  tliat  tlie  member 
was  entitled  to  a  declaration.  Dickason  v. 
Edwards,  (1909)  Y.L.R.  403  ;  31  A.L.T.  55, 
reversed.  Dickason  v.  Edwards,  10  C.L.R. 
243. 

Rules  —  Effect  of  registration— Ultra  vires 
— ■  "Purchasing  members" — Sale  of  medi- 
cines to  public — Unlawfully  carrying  on 
business  of  chemist  and  druggist— Medical  Act 
1890  (Vict.)  (No.  1118),  ss.  93,  97— Friendly 
Societies  Act  1890  (Vict.)  (No.  1094),  ss.  5, 11, 
13.]— Sect.  13  (v.)  of  the  Friendly  Societies 
Act  1890  (Vict.)  provides  that  :—"  The 
registrar  shall  on  being  satisfied  that  any 
amendment  of  a  rule  is  not  contrary  to  the 
provisions  of  this  Act  issue  to  the  society 
an  acknowledgment  of  registry  of  the  same 
which  shall  be  conclusive  evidence  that  the 
same  is  didy  registered."  Held,  that  such 
acknowledgement    of    registry    is    only    con- 


clusive that  tlie  things  which  might  law- 
fully be  done  have  been  done,  and  has  not 
the  effect  of  declaring  that  a  thing  which  could 
not  be  lawfully  be  done  has  been  lawfully 
done.  Held,  therefore,  that  the  Court  could 
examine  into  the  validity  of  a  rule  made  by  a 
friendly  society,  notwithstanding  the  ac- 
knowledgment of  registry.  By  s.  5  of  the 
Friendly  Societies  Act  1890  (Vict.),  as  amen- 
ded by  the  Friendly  Societies  Act  1891  (Vict.), 
it  is  provided  that  : —  "  Societies  may  be 
registered  under  this  Act  to  provide  by  volun- 
tary subscriptions  of  or  levies  upon  the  mem- 
bers thereof  w4th  or  without  the  aid  of 
donations  ....  (ii.)  For  providing  medical 
attendance  for  and  dispensing  medicines  to 
the  members  their  husbands  wives  widows 
children  or  kindred."  Tlie  objects  of  the 
society  were,  according  to  its  rules,  "to  raise 
a  fund  by  voluntary  subscriptions  of  the 
members  to  supply  medicines  and  other 
articles  required  for  relief  in  sickness  or  other 
ailment,  medical  advice,  and  attendance  to 
members,  their  wives,  children  and  kindred, 
as  hereinafter  provided."  By  one  of  the 
amended  Rules  of  the  Society  it  was  pro- 
vided that  : — "  In  addition  to  the  member- 
ship provided  for  in  the  Rules  and  Regula- 
tions of  this  Institution,  there  shall  also  be  a 
restricted  form  of  membership  which  shall 
entitle  the  persons  requiring  the  same  to 
purchase  medicines  ....  at  a  scale  of 
charges  to  be  adopted  by  the  Institution 
....  Such  members  shall  be  known  as 
'  Purchasing  Members,'  and  shall  acquire  no 
interest  whatever  in  the  funds  of  the  Institu- 
tion, nor  shall  they  acqviire  any  of  the  rights 
and  privileges  of  the  other  members,  nor 
any  other  rights  or  privileges  whatsoever  save 
only  tlie  right  of  purchase  from  the  Dispen- 
sary of  the  Institution  at  the  prices  as  afore- 
said. Any  person  may  become  a  '  Purchasing 
Member  "  on  payment  of  the  sum  of  six- 
pence to  the  Dispenser  .  .  .  and  may  con- 
tinue such  membership  by  payment  of  an 
annual  subscription  of  sixpence."  Held, 
that  such  lastmentioned  Rule  was  ultra  vires, 
that  the  sale  of  medicines  to  such  "  purchas- 
ing members  "  was  not  authorized  by  the 
Friendly  Societies  Acts,  and.  therefore,  that 
sales  of  medicines  to  such  "  purchasing 
members  "  were  a  violation  of  s.  97  of  the 
Medical  Act  1890  (Vict.),  which  provides 
{inter  alia)  that  (sub-s.  1)  "any  person  not 
being  a  registered  pharmaceutical  chemist 
who  carries  on  or  attempts  to  carry  on  busi- 
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nees  as  a  chemist  and  druggist  or  liomoeo- 
patliic  cliemist  or  either,"  shall  be  liable. to  a 
certain  penalty.  Shillinglaw  v.  Carroll, 
(1906)  V.L.R.  186;  27  A.L.T.  162),  affirmed. 
Carroll  v.  Shillivglaw,  .'?  C.L.R.  1099, 


FUEL. 


"Fuel,  any  kind  of  "—Dangerous  fuel- 
Fire  caused  by  sparks  from  railway  -engine.l— 

«SVe   Xeulickxcp:.     SriNio)i    v.    Connyiissioner 
cf  Baihvai/s,  5  C.L.R.  239. 


FUGITIVE  OFFENDERS. 

Application  of  Act  to  States  of  Common- 
wealth —  Power  of  Commonwealth  Par- 
liament to  deal  with  fugitive  offenders  — 
The  Constitution,  ss.  51  ixxix.),  108  — 
Offence  committed  partly  outside  Colony  — 
Jurisdiction  of  Parliament  of  Colony  — 
Statement  of  offence  in  indorsed  warrant — 
Evidence— Fugitive  Offenders  Act  1881  (44  & 
45  Vict.  C.  69),  ss.  3,  5,  6.]— Inli-Sh  tho  Com- 
monwealth Parlianient  has  under  the  Con- 
stitution power  to  make  laws  such  as  aie 
referred  to  in  s.  .32  of  the  Fugitive  Offenders 
Act  1881,  or  to  legislate  generally  as  to  the 
surrender  of  fugitive  offenders  between  the 
Commonwealth  and  other  parts  of  the  British 
Dominions,  the  establishment  of  the  Com- 
monwealth has  had  no  effect  whatever  upon 
the  position  and  authority  of  the  States  with 
legard  to  that  Act.  Scmhle,  the  Common- 
wealth Parliament  has  under  s.  ol  (xxix.)  of 
the  Constitution  power  to  legislate  generally 
as  to  the  surrender  of  fugitive  offenders  from 
other  parts  of  the  British  Dominions. 
Whether  the  Commonwealth  Parliament  lias 
such  power  or  not,  the  FiKjitivr  Offenders 
Act  1881  was  at  the  date  of  federation  a  law 
in  foice  in  each  of  the  Colonies  of  Australia, 
and,  by  virtue  of  s.  108  of  the  Constitution, 
remains  in  force  until  the  Commonwealth 
Parliament  makes  provision  in  that  behalf 
and  should  therefore  be  interpreted  as  though 


j    there  had  been  no  federation.     Held,  there- 

I  fore,  that  the  Governor,  the  .Judges,  and  the 
magistrates  of  Victoria  can  exercise  in  Vic- 
toria  jurisdiction  under  the  Fugitive  Offenders 
Act  1881  notwitlistanding  federation.  Sect. 
7()  of  Law  No.  47  of  1887  of  the  Colony  of 
Natal  provides  that  : — "  If  any  person  who 
is  adjudged  insolvent  or  has  his  affairs 
liquidated  by  arrangement  after  the  presen- 
tation of  an  insolvency  petition  by  or  against 
him  or  the  commencement  of  the  liquidation 
or  within  four  months  l^efore  such  presenta- 
tion or  commencement  quits  Natal  and  takes 
with  him  or  attempts  or  makes  preparations 
for  quitting  Natal  and  for  taking  with  him 

;  any  part  of  his  property  to  the  amount  of  £20 
or  iipwards  which  ought  by  law  to  be  divided 
amongst  his  creditors  he  shall  (unless  the 
jury  is  satisfied  that  he  had  no  intent  to 
defraud)  be  guilty  of  an  offence  puni-shable 
with  imprisonment  for  a  time  not  exceeding 
two  years  witli  or  without  hard  labour." 
Held,  that  such  law  was  not  idtra  vires  tho 
Colony  of  Natal.  An  indorsed  warrant 
sufficiently  mentions,  within  the  meaning  of 
s.  T)  of  the  Fugitive  Offenders  Act  1881,  the 
offence  with  which  an  alleged  fugitive 
offender  is  charged,  if  the  charge  is  substan- 
tially sufficient  according  to  the  law  of  tho 
State  where  the  warrant  was  issued.  The 
Attorney-General  of  Natal  having  certified 
that  ■'  the  crime  of  contravention  of  s.  76  of 
the  Insolvency  Law  No.  47  of  1887  ....  is 
punishable  in  the  Colony  of  Natal,"  &c.  : 
Held,  that  an  indorsed  warrant  which  alleged 
that  the  defendant  had  committed  "  the 
crime  of  contravening  s.  76  of  Law  47,  1887 
(Natal),"  was  sufficient  to  give  a  magistrate 
in  Victoria  jurisdiction  to  commit  the  defen- 

1    dant  to  prison  to  await  his  return  to  Natal. 

I  The  persons  whose  duty  it  is  to  admini.ster 
the  Fugitive  Offenders  Act  1881  in  tlio  part 
of  the  British  Dominions  where  an  alleged 
fugitive  offender  is  arrested,  must  ascertain  as 
be.st   they   can   the   law   of   tho    State   from 

I    which  such  fugitive  has  come.     Depositions 

I  made  in  Natal  in  proceedings  instituted  in 
that  colony,  which  are  the  basis  of  a  criminal 
charge  tliere  against  a  person  who  has  como 
to  Victoria,  may  be  received  in  evidence  bo- 
fore  a  magistrate  on  proceedings  under  the 
Fugitive  Offenders  Act  1881  to  have  that 
person  sent  back  to  Natal,  there  to  be  tried 
on  that  charge.  In  re  McKelvey,  (1906) 
V.L.R.  304;  27  A.L.T.  198,  affirmed. 
McKelvey  v.  Meagher,  4  C.L.R.  265. 
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GAMING  AND  WAGERING. 

COL. 
I.    LOTTERIE- 

(a)  Applicability  of  English  Law   3.53 

(b)  Loans,  Ballot  for  ..  ..    353    j 
(r)  Limerick  Competition  .  .    355    i 

11.   Bettixg  Offences   .  .  .  .  .  .    356    , 


I.  LOTTERIES. 
(a)  Applicability  of  English  Law, 


Proceedings  before  justices — Law  of  New  i 
South  Wales— Imperial  Acts  in  force — 4  Geo. 
IV.  c.  60—5  Geo.  IV.  c.  83— Construction  of  | 
9  G30.  IV.  c.  83,  s.  24.]— The  Imperial  Acts,  | 
4  Geo.  IV.  c.  60,  which,  inter  alia,  makes  it  an  1 
offence  to  sell  tickets  in  a  lottery  not  author- 
ized bj^  that  or  some  other  Act  of  Parliament  1 
and  5  Geo.  IV.  c.  83,  as  far  as  they  relate  to  | 
proceedings  before  justices,  are  not  in  force  I 
in  New  South  Wales.     In  considering  whether  ! 
an  Imperial  Act  passed  after  the  settlement 
of   the    Colony    of    New    South    Wales,    and 
before  9  Geo.  IV.    c.     83,  can   be    "  applied  j 
the  administration  of  justice  "  in  New  South 
Wales,  within  the  meaning  of  s.   24  of  the  ! 
latter  Act,  the  test  is  whether  the  provisions  j 
of  the  Act  under  consideration  were  suitable  ' 
to  the  conditions  of  the  colony,  and  capable  i 
of  being  reasonably  applied  there,  when  the  j 
;»  Geo.  IV.  c.  83  was  passed.      Mitchell  v.  Ah  j 
King,   21    N.S.W.    L.R.    64,    and   dictvim   in  i 
Anderson  v.  Ah  Natn  (1904)  4  S.R.  (N.S.W.)  ! 
492,  overrviled.     Attorney- General  v.  Edgley,  i 


9   N.S.W. L.R.    157,    approved. 
V.  Hinds.  2  C.L.R.  345. 


Quan     Yick 


Applicability  of  English  law  in  New  South 
Wales— 9  Geo.  IV.  c.  83,  s.  24— Construction 
of  Statutes — Applicability  of  penal  provisions 
to  corporation — 7  &  8  Geo.  IV.  c.  28,  s.  14.]— 
Tlie  provisions  of  the  Imperial  Acts  10  &  11 
Wm.  III.  c.  17,  ss.  2,  3,  and  42  Geo.  III.  c. 
119.  s.  2,  relating  to  the  suppression  of 
lotteries  and  little  goes,  and  the  punishment 
of  offenders,  are  in  force  in  New  South  Wales 
by  virtue  of  the  provisions  of  the  9  Geo.  IV. 
c.  83,  s.  24.  Attorney -General  v.  Edgley,  9 
N.S.W. L.R.  157,  approved.  Those  sections 
apply  to  lotteries  kept  by  corporations  as 
well  as  to  those  kept  bj'  individuals.  Prin- 
ciples stated  by  Lord  Blackburn  in  Phar- 
maceutical Society  v.  London  and  Provincial 
Supply  Association  Ltd.,  5  App.  Cas.  857,  at 
p.  869,  and  by  Littledale,  J.  in  Cortis  v.  Kent 
Waterworks  Co.,  7  B.  &  C.  314.  at  p.  337. 
C.L.Pv.D.  12 


applied.  Per  Griffith,  C.J.  and  Barton,  J. — 
The  Acts  are  "  Statutes  rel  iting  to  offe  ices  " 
within  the  meaning  of  7  &  8  Geo.  IV.  c.  28, 
s.  14,  and  therefore  include  corporatioas, 
there  being  nothing  repugnant  to  that  con- 
struction in  the  mere  fact  that  one  of  the 
punishments  prescribed  for  offenders  is  not 
applicable  to  a  corporation.  Per  O'Connor, 
J. — Quaere  whether  the  provisions  of  7  &  8 
Geo.  IV.  c.  28,  s.  14  apply  to  these  Acts.  But 
upon  the  common  law  principles  of  con- 
struction, lotteries  conducted  by  corporations 
being  within  the  mis-hief  aimed  at,  and  the 
prohibitive  words  of  the  Acts  being  wide 
enovigh  to  include  them,  they  should  be 
deemed  to  be  included  and  the  provisions 
as  to  punishment  should  be  applied  to  them 
as  far  as  they  are  applicable.  Mutual  Loan 
Agency  Ltd.  v.  Att.-Gen.  (N.S.W.),  9  C.L.R. 
72. 

(/>)  Ballot  for  Loan. 

Mutual  loan  society — Ballot  for  loan — 
Subscribers  not  members  of  society.] — A 
limited  company,  with  power  to  raise  a 
small  capital,  conducted  drawings  for  what 
were  called  "  ballot  loans."  The  funds  to  be 
applied  towards  the  loans  were  raised  by 
subscription  from  the  general  pubUe,  and  each 
subscriber  obtained  a  "  share  warrant," 
which  conferred  no  interest  in  the  company, 
but  entitled  the  holder  to  participate  in  the 
ballots.  The  ballots  were  drawn  in  tlie 
ordinary  way,  and  the  drawers  of  winning 
numbers  won  the  right  to  loans  of  sums 
varying  from  £5  to  £1,000,  without  interest 
for  50  years,  subject  to  a  deduction  of  10  per- 
cent, for  expenses,  and  if  no  security  was  given 
for  repaj-ment  of  the  loan,  to  a  further 
deduction  of  20  per  cent.  This  latter  sum 
was  allowed  to  accumulate  in  the  hands  of 
the  company,  or  invested  to  provide  a  fund 
for  the  repayment  of  the  subscriptions  during 
the  50  years  to  subscribers  who  presented 
their  share  warrants.  Held,  that  this  was  a 
distribution  of  prizes  by  lot  or  chance,  and 
therefore  a  lottery  within  the  definition 
formulated  by  Hawkins,  J.,  in  Taylor  v. 
Smstten,  12  Q.B.D.  207,  at  p.  210.  Attorney- 
General  v.  Mutual  Loan  Agency  Limited 
(1909)  9  S.R;  (N.S.W.)  148,  affirmed.  Mutual 
Loan  Agency  Ltd.  v.  Att.-Gen.  (N.S.W.)  9 
C.L.R.  72. 

Building  society  —  Rules  of  registered 
society — Ballot  for  loans  to  members— Cash 
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in  lieu  of  loan  -Mens  rea  Suppression  of 
Gambling  Act  of  1895  iQd.)  i59  Vict.  No.  9), 
ss.  4.  5,  7,  8— Criminal  Code  ( Qd.),  ss.  24,  234.] 
— The  director  ami  tlie  lejxal  inaiuiper  of  a 
society  which  had  been  duly  registered  under 
the  Bitildhig  Societies  Act  of  1886  (Qd.),  were 
convicted  by  a  magistrate  of  unlawfully  con- 
ducting a  lottery  contrary  to  the  pro\isions 
of  the  Suppression  of  Gambling  Act  of  1895 
(Qd.).  By  rules  of  the  society  the  right  to 
loans  was  to  be  balloted  for  by  the  members, 
and  on  the  application  of  any  member  win- 
ning a  right  to  a  loan  and  being  unable  to 
dispose  of  the  same  on  satisfactory  terms, 
such  right  was  to  be  purchased  by  the  society 
for  a  specific  sum  in  cash.  Held,  that  on  the 
evidence  they  had  been  rightly  convicted. 
Special  leave  to  appeal  from  Collis  v. 
Macgroarty  and  O'Sullivan  ;  Ex  parte  Mac- 
groarty  and  O'Sullivan,  1913  S.R.  (Qd.)  25, 
refused.  O'Sidlivan  v.  Collis,  15  C.L.R. 
692. 

(c)    Limerick   Competition. 

Gaming  and  Betting  Act  1906  (N.S.W.)  (No. 
13  of  1906),  ss.  3.  4— Police  Offences  (Amend- 
ment) Act  1908  (N.S.W.)  iNo.  12  of  1908),  s. 
21— Limerick  competition— Lottery— Literary 
skill— Selection  according  to  merit — Arbitrary 
conditions.] — The  respondent  was  convicted 
imder  s.  4  of  the  Gaming  and  Betting  Act 
1906,  and  the  Police  Offences  (Am,endment 
Act  1908,  s.  21,  of  selling  a  ticket  in  a  lottery, 
the  alleged  lottery  being  a  Limerick  com- 
petition. The  respondent  kept  a  tobacconist 
shop,  at  which  the  appellant,  upon  payment  of 
Is.,  obtained  two  cigars  and  a  ticket  entitling 
him  to  compete  in  the  Limerick  competition, 
by  supplying  the  last  line  of  the  Limerick. 
The  ticket  stated  that  the  competition  was 
entered  into  by  the  holder  thereof  upon  the 
distinct  understanding  and  agreement  that 
the  decision  of  the  committee  appointed  by 
the  respondent  should  be  final  and  conclusive, 
and  that  £500  wotdd  be  distributed.  Eyi- 
dence  was  given  that  a  judge  was  appointed 
that  he  examined  all  the  lines  sent  in  by  the 
competitors ;  that  prizes  were  awarde<l  in 
accordance  with  his  decision  ;  and  that  in 
making  his  award  he  considered  the  ap- 
propriateness of  the  line,  the  metre,  and  the 
rhyme.  The  Supreme  Court  held  by  majority 
{Cohen,  J.,  dissenting),  that  the  competition 
was  not  a  lottery.  L'pon  an  application  for 
special  leave  to  appeal  against  this  decision, 
held,  by  Griffith,  C.J.,  Barton,  JJ.  (Isaacs,  J., 


dissenting),  that  whether  the  competition 
was  a  lottery  was  avquestion  of  fact,  and  that 
leave  to  appeal  should  not  be  granted. 
Held,  by  Isaacs,  J.,  that  the  facts  were  im- 
disputed,  and  the  decision  of  the  Supreme 
Court  was  erroneous  in  point  of  law,  and  that 
leave  to  appeal  should  be  granted.  Special 
leave  to  appeal  from  Ex  parte  Levy,  9  S.H. 
(X.S.W.)G88  ;  26  W.X.  (N.S.W.)  134,refuse(l. 
Sobye  v.  Levy,  9  C.L.R.  496. 

II.   BETTING  OFFENCES. 

Being  found  in  gaming  house  without  law- 
ful excuse — Assisting  in  conducting  businsss 
of    such     house — Autrefois     convict.  J— .SVr 
Criminal  Law.     Ex  parte  Spencer.  2  C.L.R. 
250. 

!  Form  of  Special  warrant— Address  to  police 
i  force  at  large — Gamfes,  Wagers  and  Betting- 
Houses  Act  1902  (N.S.W.)  (No.  18),  s.  4.]— 
A  special  warrant  luider  s.  4  of  this  Act  may 
be  addressed  to  members  of  the  police  force 
of  New  South  Wales  generally  and  need  not 
mention  any  constable  by  name.  The  dis- 
tinction between  special  and  general  warrant.? 
I  at  common  law  considered.  MacDonald  v. 
Beare,   1   C.L.R.  513. 

Place  used  for  betting  —  Public  right  of 
way  or  lane  —Games,  Wagers  &  Betting- 
Houses  Act,  1902  (N.S.W.)  (No.  18  of  1902), 
ss.  17,  19.] — A  l>ookniaker  carried  on  his 
business  standing  in  a  lane  or  right  of  way 
wliicli  led  from  a  street  to  the  back  entrances 
of  some  houses  facing  the  street.  The 
lane  was  open  to  the  public  to  all  times, 
and  the  part  in  which  the  bookmaker  stood 
was  a  cut  de  sac  branching  of?  from  the 
main  passage.  He  had  been  in  the  habit 
of  standing  at  a  spot  near  one  of  the  corners 
furthest  from  the  entrance  to  the  lane 
from  the  street  and  a  few  feet  from  the 
door  of  a  shop.  It  was  not  shown  that  he 
had  any  connection  with  the  shop,  but  people 
used  to  enter  the  shop,  in  which  information 
as  to  ra^es  and  horses  was  supplied,  and  then 
come  out  into  the  lane  and  make  bets  with 
him.  He  had  no  apparatus  set  up  in  the 
lane  nor  anj'  sign  to  indicate  the  nature  of 
his  business  or  that  he  had  ajjpropriated  any 
particular  jiart  of  the  lane  to  himself,  but  no 
other  bookmakers  were  jire.sent.  Held,  that 
neither  the  lane  nor  any  part  of  it  was  a 
place  used  by  the  bookmaker  for  the  purposes 
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of  betting  within  the  meaning  of  ss.  17  and 
19  -^f  the  Games,  Wagers  and  Betting-Houses 
Act  1902.  Per  Oriffith,  C.J.  :  The  term 
"  use  "  in  those  sections,  having  regard  to 
the  context,  involves  as  an  element  of  the 
offence  that  the  place  in  question  is  in  the 
occupation  or  possession  of  some  person,  by 
whom  or  by  whose  permission  use  is  or  might 
be  made  of  it  for  the  prohibited  purpose. 
The  "  place  "  used,  if  it  is  not  a  house,  office, 
or  room,  must  be  some  specific  area  of  land 
which  is  in  the  actual  occupation  of  the 
defendant  or  some  person  by  whose  permis- 
sion he  makes  use  of  it.  If  that  is  portion 
of  a  larger  area,  open  to  the  public,  the  de- 
fendant's occupation  must  be  differentiated 
from  that  of  others  by  some  object  of  such  a 
natiire  that  its  vise  involves  the  actual 
exclusive  occupation  of  some  portion  of  the 
area,  or  by  some  structural  or  natural  boun- 
daries. Sherwood  v.  Prior  (1905)  5  S.R. 
(N.S.W.)  639,  reversed.  Prior  v.  Sherwood, 
3  C.L.R.  1054. 


GAS. 

See  Local,  Governmenp. 


GAZETTE. 

See  Evidence. 

Effect  of  notification  in.] — An  officer  of  the 
public  service  who  had  been  temporarily 
appointed  in  1883  was  gazetted  some  nine 
months  later,  as  having  been  appointed  per- 
manently, the  appoiutnient  to  take  effect 
from  the  date  of  his  entry  on  duty.  Held, 
that  it  was  a  fair  and  reasonable  inference 
that  the  original  appointment  was  intended 
to  be  a  permanent  appointment,  although 
subject  to  confirmation  and  that  the  notifi- 
cation in  the  Gazette  raised  a  presumption, 
which  in  the  absence  of  evidence  to  the 
contrary  was  conclusive  that  in  the  interval 
between  the  original  appointment  and  the 
Gazette  notice  there  had  been  some  formal 
act  of  the  executive  confirming  the  appoint- 
ment. Williams  v.  Macharg,  7  C.L.R.  213, 
affirmed  on  appeal.  P.C,  10  C.L.R.  599  ; 
1910  AC.  476. 


GENERAL  SESSIONS. 

Courts  of  General  Sessions  (Tas.)  —  Appel- 
late jurisdiction — Federal  matters — Conviction 
— Refusal  to  hear  appeal  —  Mandamus  — 
Judiciary  Act  1903  (No.  6  of  1903),  s.  39  (2).]— 
By  virtue  of  s.  39  (2)  of  the  Judiciary  Act  1903 
Courts  of  General  Sessions  of  the  State  of 
Tasmania  are  within  the  limits  of  their  jiu-is- 
diction  invested  with  federal  jurisdiction.  As 
the  Courts  of  General  Sessions  in  Tasmania 
have  no  general  appellate  jurisdiction,  but 
have  merely  particular  appellate  jiu-isdiction 
conferred  upon  them  in  several  cases  by  par- 
ticular Statutes,  such  Courts  have  no  general 
jurisdiction  to  hear  appeals  from  jusitces  in 
matters  of  federal  jurisdiction.  Held,  there- 
fore, that  a  Court  of  General  Sessions  in 
Tasmania  has  no  jurisdiction  to  hear  an 
appeal  from  a  conviction  by  a  magis'  rate 
of  a  person  for  an  offence  under  s.  7  of  the 
Immigration  Restriction  Act  1901,  as  a  con- 
viction for  an  offence  of  that  nature  is  not  one 
in  respect  of  which  appellate  jiu-isdiction  has 
been  conferred  by  any  Statute  on  Courts  of 
General  Sessions  in  that  State.  The  King  v. 
Whitfield;    Ex    parte   Quon    Tat,    15    C.L.R. 
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GIFT. 

I.  Imperfect  Gift 
II.  Duty  Payable 
III.  General 

See  also  Will. 

I.  IMPERFECT  GIFT. 

Completion  of  gift— Donee  an  executor  of 
donor — Intention  to  make  immediate  gift — 
Gift  of  land  in  Victoria— Administration  and 
Probate  Act  1890  (Vict.)  (No.  1060),  ss.  6,  8, 
9,  12.] — Held,  per  Barton,  A.C.J.,  Gavan 
Duffy  and  Rich,  J  J.,  that  the  doctrine 
enunciated  in  Strong  v.  Bird,  L.R.  18  Eq., 
315,  that  an  imperfect  gift  made  by  a  testator 
diu*ing  his  lifetime  may  be  perfected  by  the 
vesting  of  the  subject  matter  of  the  gift  in 
the  donee  as  executor,  is  not  applicable  unless 
the  testator  at  the  time  he  made  what  is 
alleged  to  be  an  imperfect  gift  had  the  in- 
tention to  make  an  immediate  gift,  and  up 
to  the  time  of  his  death  intended  that  that 
gift  should  stand  and  have  effect.  Per  Isaacs 
and  Powers,  JJ. — It  is  not  necessary  that  the 
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intention  that  the  gift  ia  to  stand  .and  liave 
effect,  should  be  continuous  during  the  whole 
time  between  the  imperfect  gift  and  the  final 
act  perfecting  it.  It  is  necessary  only  that 
the  final  act  shall  be  done  with  the  continuing 
intention  to  perfect  the  gift  originally  in- 
tended and  hitherto  left  imperfect.  Quaere, 
whether  the  doctrine  of  Strong  v.  Bird  ajiplies 
to  land  in  Victoria  or,  if  so,  to  a  case  where  the 
alleged  donee  is  one  of  several  executors  in  all 
of  whom  the  land  the  subject  matter  of  the 
gift  has  become  vested.  In  an  action  by 
some  of  the  executors  against  anothe: 
executor  to  recover  certain  land  as  being  part 
of  the  estate  of  the  testator  the  defendant 
alleged  an  imperfect  gift  of  the  land  by  the 
testator  to  him  which  had  been  perfected  in 
accordance  with  the  above  docrtine.  Held, 
by  Barton,  A.C.J. ,  Gavan  Duffy  and  Rich,  J  J. 
(Isaacs  and  Poivers,  JJ.  dissenting),  that  on 
the  evidence  the  alleged  donee  had  not  shown 
that  the  testator,  at  the  time  he  did  the  acts 
which  were  alleged  to  constitute  an  imperfect 
gift,  intended  to  make  an  immediate  gift  and 
that  such  intention  was  a  continuing  one  up 
to  his  death.  Mattheics  v.  Matthews,  17 
C.L.R.  8. 

Deed  —  Personalty  —  No  delivery— Neces- 
sary conditions  of  transfer — Partnership  share 
— Bank  deposits— Crown  leaseholds — Chattels 
personal — Effecutation  of  gift— Creation  of  im- 
perfect trust — Assignment  —  Notice — Judica- 
ture Act  1876  (Qd. I  (40  Vict.  No.  6)  s.  5(vi.) 
Bills  of  Sale  Act  1891  (Qd.)(55  Vict.  No.  23), 
ss.  3  (i.),  4 — Guardianship  and  Custody  of 
Infants  Act  1891  (Qd.)  (55  Vict.  No.  13),  ss. 
3,  5.] — A  domiciled  resident  of  Queensland 
being  about  to  die,  executed  in  1889  a  deed 
.of  gift  voluntarily  conveying  to  his  wife  and 
t^everal  infant  children  in  ecpial  shares  the 
whole  of  his  personalty.  This  included 
chattels  in  possess  (household  goods,  im- 
plements, and  live  stock),  promissory  notes, 
book  debts,  money  secured  by  mortgage  of 
land  in  New  South  Wales  iield  under  the 
Real  Proiterty  Act  (N.S.W.).  money  on  cur- 
rent account  and  fixed  deposit  in  certain 
banks,  a  Crown  leasehold  in  Queensland  called 
Ouidleigh  Park  Station,  and  a  partnership 
interest  in  another  pastoral  property  called 
Mount  Sturgeon.  Nothing,  beyond  the  exe- 
cution and  delivery  of  the  deed,  was  done 
in  the  direction  of  perfecting  the  trans- 
fer of  tlie  various  properties  lief  ore  the  deatli 
of   th<-   cn;Mit<.r.    wh!<-li    <..•.-. un-fl    a   fi-w    day 


later.  His  widow,  being  the  executrix  of  his 
will  of  realty,  and  also  legal  guardian  of  the 
ciiildren  under  the  Guardianship  of  Infants 
Act  1891  (Qd.),  brought  an  administration 
suit  against  the  children  to  decide  whethei 
she  was  to  share  in  the  personalty  under  the 
deed  or  as  on  an  intestacy.  Held,  the  deed 
was  intended  to  take  effect  as  an  absolute 
conveyance,  and,  if  ineffective  for  that  pur- 
pose, could  not  be  made  effectual  as  a  declara- 
tion of  trust.  The  effect  of  the  deed  de- 
pended upon  whether  the  donor  had,  with 
regard  to  each  particular  item  of  property  in 
question,  done  all  that  was  necessary  on  his 
part  to  place  the  donees  in  the  position  of  the 
donor,  as  between  him  and  them.  Milroy  v. 
Lord,  4  De  G.F.  &  J.  264,  explained  and 
applied.  Held,  therefore,  that  : — (1)  The 
assignment  of  the  chattels  in  possession  fell 
under  the  Bills  of  Sale  Act  1891  (Qd.)  (55 
Vict.  No.  23),  and  was  therefore  ineffectual 
for  lack  of  registration.  But,  semble,  the 
defect  might  be  cured,  as  to  so  much  only 
of  the  chattels  as  still  remained  in  specie,  by 
registration  of  the  deed  under  that  Act, 
(2)  The  mortgage  debt  secured  on  land  in 
New  South  Wales  could  only  be  transferred 
in  the  mode  prescribed  by  the  Real  Property 
Act  of  that  State,  and  was  not  effectually 
conveyed  by  the  deed  of  gift.  (3)  The  Mount 
Sturgeon  partnership  share,  being  purely  an 
equitable  interest  was  effectually  conveyed 
by  the  deed.  (4)  The  Chudleigh  Park  Crown 
leasehold,  which  was  by  the  law  of  Queens - 

1  land  transferable  only  by  an  instrument  in 
statutory  form  duly  executed  and  registered 

i  in  the  Lands  Department,  was  not  effectually 
conveyed  by  the  deed.  (5)  The  promissory 
notes  did  not  pass.  (6)  (Higgins,  J.,  dis- 
senting) the  bank  deposits  and  book  debts 
did  pass.  The  money  on  deposit  was  by  the 
bank  regulations  transferable  only  in  a  cer- 
tain way  by  cheque  and  indorsement  of  the 
deposit  notes.  No  express  notice  of  the 
assignment  under  the  Judicature  Act  1876, 
was  given  to  the  banks,  but  the  manager  of 
one  bank  was  given  the  deed  of  gift  to  read. 
Per  C2iriatn  : — The  bank  regulations  were  no 
obstacle  to  transfer  ;  but  the  handing  of  the 
deed  to  the  manager  was  not  a  sufficient 
notice  of  assignment  to  satisfy  the  Judicature 
Act.  Per  Griffith,  C.J. — As  notice  could 
equally  well  be  given  by  the  donees,  semble, 
the  donor  had  done  all  that  was  necessary 
on  his  part.  The  wife  being  a  donee,  and 
legal  guardian  of  the  other  donees,  and  also 
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being  appointed  executrix  by  the  donor,  the 
gift  was  perfected.  Tlie  deed  operated  also 
as  a  covenant  by  the  donor  to  do  notliing 
which  would  prevent  the  donees  from 
obtaining  the  benefit  of  the  gift.  Per  Isaacs, 
J. — The  donor  had  not  perfected  the  gift,  as 
he  could  have  done,  by  giving  notice,  which 
was  an  essential  factor  under  the  Judicature 
Act  for  completing  the  title  ;  and  the  defect 
could  not  now  be  cured  by  giving  the  requi- 
site notice.  But  the  deed  of  gift  contained  an 
implied  covenant  by  the  donor  not  to  exei-- 
cise  any  rights  of  ownership  over  the  property 
assigned,  which  could  be  enforced.  Per 
Higgins,  J. — The  donor  not  having  done  all 
that  he  could  under  the  Judicature  Act  have 
done  to  perfect  his  gift,  the  assignment, 
being  merely  voluntarj',  could  not  be  en- 
forced. Neither  the  appointment  of  one  of 
the  donees  as  executrix,  nor  her  guardianship 
of  the  infant  donees,  was  effectual  to  make 
the  gift  complete.  There  was  no  allegation 
in  the  statement  of  claim  that  there  was  such 
a  covenant  as  the  alleged  implied  covenant 
of  the  deed,  and  no  argument  that  damages 
as  for  breach  of  that  covenant  could  be 
recovered.  But  semble,  no  such  covenant 
arises  unless  the  gift  is  effectual  to  pass  the 
property.  Per  curiam  (Higgins,  J.,  dissent- 
ing) : — The  action  was  an  action  for  adminis- 
tration, and  costs  could  therefore  be  ordered 
to  be  paid  out  of  the  estate.  Anning  v. 
Anning  (1906)  St.  R.  Qd.  317,  varied.  Anning 
v.  Anning,  4  C.L.R.  1049. 

II.    DUTY   PAYABLE. 

Gifts  inter  vivos  —  Liability  of 
donor's  estate  to  pay  —  Rate.]  —  The  duty 
23aya))le  in  respect  of  property  given  within 
12  months  immediatelj'  preceding  the  death 
of  a  donor,  is  to  be  calculated  at  the  rate 
applicable  to  an  estate  valued  at  the  sum  of 
the  values  of  such  property  and  of  the 
donor's  estate,  but  the  rate  of  duty  in  respect 
of  the  donor's  estate  is  not  increased.  Reward 
V.  The  King  (1905)  A'.L.R.  548;  27  A.L.T. 
50,  varied.  Heicard  v.  The  King.  3  C.L.R. 
117. 

Gift  within  12  months  of  death — Duty — 
Aggregation — Succession  duties.] — See  Suc- 
cession Duties.  Archibald  v.  Commis- 
sioners of  Stamps  {Qd.)  8  C.L.R.  739. 

III.   GENERAL. 
Failure     of    purpose — Contract    to     repay 
subscriptions  —   Consideration  —  Option  to 


have    money   applied   towards   payment   for 
shares  in  a  company,]   —  Money  was  sub- 
scribed   by    certain    persons    in    Wilcannia 
in  the  form   of   deposits   on   application  for 
shares,    at   the  rate   of    Is.    per   share,    in   a 
I    proposed    company,    whose    object    was    the 
j    locking   of   the   river   DarUng.     The   greater 
I    part  of  this  monoy  having  been  expended  by 
j    the    provisional    directors    of    the    proposed 
company  on  preliminary  expenses  in  respect 
of  surve3-s  and  other  matters  with  a  view  to 
the  formation  of  the  company,  and  a  special 
Act  of  Parliament  being  considered  necessary, 
the  directors  sought   to  obtain    in   Adelaide 
subscriptions    towards    the    objects    of    the 
company,   and  especially  towards  obtaining 
the  Special  Act.     At  a  meeting  at  Adelaide 
a    committee    was    formed    "  to    assist    the 
piojects  of  the  Wilcannia  merchants,"   and 
the  committee  resolved  that  C,  the  honorary 
;    secretary  of    the    proposed  company,  should 
I    "  canvass  for     subscriptions     towards     the 
I    amount  required  to  obtain  the  Special  Act." 
I    The   chairman  of  the  committee  thereupon 
'    signed  a  document  stating  that  at  a  meeting 
of  the  committee  C.  "  was  deputed  to  canvass 
I    the    city    for    subscriptions    to    further    the 
objects  of  the  company  "     C.  then  collected 
subscriptions    from    certain    Adelaide    mer- 
chants who  were  financially  interested  in  the 
locking  of  the  River  Darling,  and  who  signed 
their     names     to     the     document      above- 
mentioned,  the  amounts  of  their  subscriptions 
being    set    opposite    their    signatures.     The 
subscribers  were  offered  the  option  of  having 
their  subsciiptions  applied  as  deposit  monej- 
upon    application    for    shares    in    the    com- 
pany,  but   most   of  them  refused  to  accept 
the  option.     The  money  so  collected  was  paid 
by  C.  into  a  bank  to  the  credit  of  the  pro- 
posed company,  and  the  committee  in  Ade- 
laide was  informed  of  this  fact  and  offered 
no    objection.     The   formation   of   the   com- 
pany afterwards  fell  tlirough  and  was  aban- 
doned, and  the  moneys  subscribed  in  Adelaide 
remained  in  the  bank  for   about   seventeen 
years.     Held,    that    the    money    subscribed 
in    Adelaide    was    a    voluntary    subvention 
towards  a  project  in  which  the  subscribers 
and  the   receivers   had   a   common   interest, 
but  as  to  which  the  subscribers  declined  to 
incur    any    future    responsibility,    and    was 
therefore   a  gift   to  the   original  subscribers 
in    Wilcannia    from    which    neither    a    trust 
for,  nor  a  contract  to  repay  the  money  to, 
the  Adelaide  subscribers   could  be   inferred. 
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Decision  of  thp  Supreme  Court  of  South 
Australia  reversed.  Where  money  is  sub- 
scribed to  a  projected  company  on  the  terms 
that  the  subscriber  shall  have  the  ojition 
to  have  his  subscription  applied  as  payment 
on  application  for  shares,  that  option  con- 
stitutes a  valuable  consideration  for  the 
payment  of  the  money  so  as  to  rebut  th(> 
implication  of  a  resulting  trust  for  the 
subscrilx'r.  Roth.schild  v.  Henuingfi,  9  B.  & 
V.  470.  followed.     Luke  v.    Waite.  2  C.L.R. 


Contract  Promise  to  make  gift  by  will.  | — 
.SVe  Contra <T.  l!>//.v  \.  Mallhnrs.  is  C.L.R. 
440. 


GLEBE  LANDS. 

Disposition  of  surplus  rents  and  profits 
Endowme  t  of  other  churches  Irrevoc- 
able appointme't  Express  trusts  C  urch 
of  England  Act.  (8  Wm.  V.  No.  5),  s.  21 
Corstitutions  of  the  C  urch  of  England 
(N.S.W.)  1886- Sydney  Church  Ordinance 
1891,  Art.  34— Church  Acts  Repealing  Act 
(N.S.W  )  1897.1— In  18()2  certain  lands  were 
granted  h\  the  Crown  to  trustees  upon  trust 
for  appropriation  as  the  glebe  annexed  to 
St.  Phillips  Church  of  England,  Sydney,  in 
conformity  with  the  provisions  of  the  Acts 
S  Wm.  IV.  No.  5  and  21  Vict.  Xo.  4,  so  far  as 
they  applied  to  the  trusts  of  the  grant.  Un- 
der s.  21  of  the  former  Act,  the  trust  for  the 
application  of  surplus  rents  \yas  as  follows  : — 
■'  and  so  often  as  the  rents  issues  and  profits 
of  any  such  glebe  lands  so  let  Vjy  the  trustees 
will  admit  thereof  upon  tru.st  with  the  con- 
sent of  the  Bishop  in  manner  aforesaid  to 
apply  the  same  in  or  towards  the  building  of 
•jther  such  churches  or  chapels  and  houses 
of  residence  for  clergymen  and  endowing  the 
officiating  ministt^r  thereof  respectively  to  the 
extent  of  £100  yearly  as  aforesaid."  The 
lands  were  let.  and  always  produced  a  con- 
siderable income.  The  trustees,  after  satis- 
fying the  claim  of  the  principal  church,  St. 
Phillip's,  and  assuming  to  act  under  the 
powers  conferred  by  s.  21  of  the  8  Wm.  IV. 
No.  .^,  applied  a  portion  of  the  rents  towards 
building  a  new  church  in  the  same  parish  and 
paying  the  officiating  minister  for  the  time 
being  a  certain  siun  annually  by  way  of 
stipend,  and  suljsequently  at  various  times 
appropriated  portions  of  the  surplus  rents  to 


the  purpose  of  building  other  churches. 
They  also  resolved,  with  the  consent  of  the 
Bishop,  that  those  churches  should  be  en- 
dowed with  certain  annual  payments  to- 
wards the  stipend  fund.  The  intentif)n  of  the 
trustees  was,  so  far  as  was  in  their  power, 
to  create  in  favour  of  the  officiating  ministers 
a  perpetual  endowment.  Held  (per  Griffith. 
C.J..  Barton,  O'Connor  and  Isaacs,  JJ.),  that 
the  efTect  of  s.  21  of  the  8  Wm.  IV.  No.  5 
was  that  the  glebe  lands  were  held  in  trust 
for  the  permanent  endowment  not  only  of 
the  principal  chiu'ch,  but  also  of  the  officiating 
ministers  of  the  several  churches  which, 
by  the  action  of  the  trustees,  were:  brought 
within  the  trust,  the  effect  of  such  action 
being  in  the  natvire  of  an  appointment  under 
a  power,  so  that  when  the  officiating  minister 
of  a  new  church  was  endowed  an  express  and 
irrevocable  trust  to  pay  that  endowment 
after  satisfying  prior  trusts  attached  to  the 
rents  and  profits  just  as  fully  as  a  trust  to  pay 
the  first  £150  to  the  minister  of  the  principal 
church  was  attached  by  the  Act  itself,  not- 
withstanding any  change  in  the  personnel 
of  the  clergy,  and  these  trusts  were  not 
affected  by  the  provisions  of  the  Sydney 
Church  Ordinance  1891  or  of  the  Church  Acts 
Repealing  Act  1897.  Dunstan  v.  Houison 
(1901)  1  S.  .  (N.S.W.)  (Eq.)  212,  overruled. 
Per  Higgins,  J. — The  word  '"endow"  con- 
notes permanency  of  provision  ;  but  the 
fact  that  the  trustees  of  1882  paid  some  of  the 
surplus  to  certain  officiating  ministers,  and 
intended  that  the  payments  should  be  con- 
tinued b}'^  themselveti  and  their  succe^ssors, 
does  not  constitute  an  endowment.  The 
view  of  Simpson,  J.,  as  expressed  in  Dunstan 
V.  Houison  (1901)  1  S.R.  (N.S.W.)  (P:q.)  212, 
is  substantially  right — that  the  surplus  rents 
may  be  applied  "  in  the  endowment  of  a 
parish  iiy  investing  the  money  on  trust  to 
pay  the  income  to  a  clergyman."  There  had 
not,  therefore,  been  any  endowment  or 
application  in  or  towards  the  endowment  of 
any  church  other  than  the  principal  church 
within  the  meaning  of  s.  21  of  the  8  Wm.  IV. 
No.  f),  and  the  Synod  therefore  had  power 
luider  s.  2  of  the  Church  Acts  Repealing  Act 
1897  to  prescrilie  how  the  variable  surplus 
rents  of  the  glebe  .should  be  applied,  subject 
to  the  limitations  f)f  the  Church  Acts  in  force 
but  until  the  Synod  made  a  valid  Ordinance 
the  trustees  should  deal  with  the  surplus 
rents  imder  the  Act  8  Win.  IV.  Xo.  .">  as 
amended  by  the  21  Vict.  No.  4.       I'er  Criffith, 


36.5 


GLEBE  LANDS— GUANO. 


366 


C.J.,  Barton  and  O'Connor,  JJ.,  the  Sydney 
Church  Ordinance  1891  Art.  34  was  not 
invalid,  but  its  operation  did  not  extend  to 
trusts  excluded  froin  the  control  of  the  Synod 
by  the  Constitutions  of  the  Church  of  Eng- 
land (N.S.W.)  1866,  and  the  operation  of  its 
provisions  as  to  those  matters  depended 
xipon  the  extent  to  which  efTect'was  subse- 
quently given  to  them  by  the  Church  Acts 
Repealing  Act  1897  ;  but  that  Act  did  not 
enlarge  the  limits  imposed  upon  the  powers 
of  the  Synod  by  the  Constitutions,  and, 
further,  the  exceptions  in  s.  2  positively 
precluded  the  Synod  from  diverting  the 
rents  and  profits  of  the  glebe  lands  from  the 
specific  trusts  created  by  the  allocations  or 
appointments  under  s.  21  of  the  8  Wm.  IV. 
No.  5.  Per  Isaacs  and  Higgins,  J  J. — Art.  34 
of  the  Sydney  Church  Ordinance  1891  was 
invalid  in  its  inception,  being  then  beyond 
tlie  powers  of  the  Synod  under  the  Constitu- 
tions, so  far  as  it  purported  to  alter  the 
trusts  of  the  8  Wm.  IV.  No.  5,  and  the  Church 
Acts  Repealing  Act  1897  did  not  validate  it. 
Meaning  of  the  terms  "  glebe  "'  and  endow- 
ment '"  discussed.  Powers  and  duties  of  the 
trustees  of  glebe  lands  as  regards  the  disposal 
of  tlie  surplus  rents  and  profits  under  the 
])rovisions  of  the  Church  Acts  Repealing  Act 
1S97,  declared.  Houison  v.  Fielding  (1907) 
7  S.R.  (N.S.W.)  677,  varied.  Fielding  v 
Houison  ;   Tovcy  v.   Houison,   7   C.L.R.   393. 


GOLD  MINING. 

See  Mines. 


GOODWILL. 

Business  and — Transfer  or  conveyance  of 
land  on  sale — Land  used  as  racecourse — 
Duty  payable  on  consideration  for  convey- 
ance.]— See  Stamp  Duty.  Rosehill  Race- 
course Co.  v.  Commissioners  of  Stamp  Duties 
(N.S.W.),  3  C.L.R.  393. 


GOVERNOR. 

Governor-General,     powers     of     Governor 

vesting     in.] — See     Public     Service.     New 
South  Wales  v.  Commomvealth.  6  C.L.R.  214. 


Governor  in  Council  of  State,  discretion  ol^ — 
Prisoner  under  sentence  of  State  Court — 
Remission  of  sentence — Habeas  corpus — 
Mandamus.]— 5ee  High  Court.  Horwitz  v. 
Connor,  6  C.L.R.  38. 

Governor  of  State — Refusal  to  issue  writ 
for    election    of    Senator — Mandamus.] — See 

Elections.     R.   v.    Governor  of  South   Aus- 
tralia, 4  C.L.R.   1497. 


GRANT. 


Implied — Sale  of  portion  of  a  tenement 
—  Easement  over  portion  retained  by  ven- 
dor —  Grant  of  rights,  easements  and  ap- 
purtenances belonging  to  or  commonly  used 
in  connection  with  tiie  land — Alteration  in 
nature  of  tenement  sold — Extrinsic  evidence 
to  explain  grant — Declarations  of  intention  by 
vendor  —  Mistake  —  Rectification.]  —  See 
Vendor  and  Purchaser.  Horsfall  v.  Braye, 
1  C.L.R.   629. 

Presumption  of  lost  grant  —  Ancient 
lights — Enjoyment  for  twenty  years  and 
upwards — Rebutting  evidence — Laws  of  Eng- 
lang  introduced  into  New  South  Wales  by  first 
colonists — Laws  and  Statutes  of  England 
capable  of  being  applied  in  New  South  Wales.] 
— See  Ancient  Lights.  Delohery  v.  Per- 
manent Trustee  Co.  of  N.S.W.,  1  C.L.R.  283. 


GROCER'S  LICENSE. 

"  Goods  and  Chattels  " — Reputed  owner- 
ship.]— See  Insolvency.  Jack  v.  Smail,  2 
C.L.R.  684. 


GUANO. 

"  Guano  " — Extension  of  meaning — Phos- 
phatized  rock.] — Held,  in  the  absence  of 
certain  proof  that  limestone  rock  phospha- 
tized  by  contact  with  the  droppings  of  birds 
is  not  "  guano  "  within  the  meaning  of  s.  110 
of  the  Melbourne  Harbour  Trust  Act  1890- 
Cuming  Smith  db  Co.  v.  Melbourne  Harbour 
Trust  Commissioners,  2  C.L.R.  735. 
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GUARANTEE. 

Continuing  Default  of  principal  debtor 
to  pay  portion  of  debt  on  demand  Liability 
of  surety  Interest  —  Statute  of  Limita- 
tions —  Notice  to  surety.]  —  ^Vc  Prin- 
cipal AND  SiRETY.  Commercial  Bank  of 
Australia  v.  Colonial  Finance,  Mortgage, 
Investment  and  Ouarantee  Corporation.  4 
r.L.R.   .-,7. 

Giving  time — Extension  of  limit  of  over- 
draft for  specified  time— Assenting  surety 
not  discharged.] — Principles  underlying  the 
rule  as  to  the  discharge  of  sureties  by  dealings 
between  the  creditor  and  the  principal 
debtor,  considered.  See  Principal  and 
Surety.  Deane  v.  City  Bank  of  Sydney. 
2  C.L.R.    19S. 

Principal     and     surety—  Endorsement     of 

guarantee — Co-surety. ]-^S'ef  Principal  and  | 

Agent.      Union    Bank   of   Australia   Ltd.    v.  | 

Rudder,    13  C.L.R.    152.  I 

Trustee— Right  of   action  on  guarantee.]— 

Where  the  payment  of  interest  on  a  mortgage 
debt  due  to  trustees  was  secured  by  a  deed  of  1 
guarantee  and  new  trustees  were  appointed 
in  their  stead  under  s.  6  of  the  Trustee  Act  \ 
1898.  Held,  that  the  right  of  action  upon  the  j 
guarantee  was  vested  in  the  new  trustees.  I 
Loxton    V.  Moir,  18  C.L.R.  SCO.  I 


evidence  upon  the  question  of  fact  of  identity 
of  A.  in  a  subsequent  prosecution  of  A.  for 
being  a  prohibited  immigrant.  Christie  v. 
Ah  Sheung.  .3  C.L.R.  998. 

Mandamus — Discretion  of  Governor  in 
Council  of  State — Prisoner  under  sentence  of 
State  Court — Remission  of  sentence.] — Sc>- 
Hiiui  ("oiKT.  Honrilz  v.  Coinior.  ti  C.L.R. 
38. 

No  opposition  to  discharge  from  custody.] — 

^^'here  persons  are  prima  facie  entitled  to 
be  at  liberty,  and  no  one  appears  to  show 
cause  why  they  should  be  kept  in  custody, 
the  Court  is  bound  to  order  their  discharge. 

See  IMMIGR.A.TION  RESTRICTION.       /?.  V.  Litid- 

berg  ;  Ex  parte  Jong  Hing.  R.  v.  Lindberg  : 
Ex  parte  Jong  Xie,  3  C.L.R.  93. 


HABITUAL  DRUNKENNESS. 

Habitual  drunkenness  and  neglect  of 
duties— Divorce-  Question  of  fact  Appeal.  | 
Where,  in  a  suit  1)\  a  husband  fur  tli.-^solutiun 
of  marriage  on  the  ground  of  drunkenness  and 
neglect  of  duties  on  the  part  of  the  wife  there 
is  a  conflict  of  evidence  and  the  evidence  of 
the  petitioner  if  believed,  is  sufticient  to 
establish  his  case,  a  decision  of  the  Judge  in 
favour  of  the  petitioner  will  not  be  disturlie  1 
on  appeal.  Moloney  v.  Malon^y.  7  C.L.R. 
615. 


HABEAS  CORPUS. 

Custody  of  infant  Infant  in  custody  of 
others  than  parents  -  Right  of  father — 
Abdication — Welfare  of  child.] — See  Parent 
and  Child.  floUh)nilh  v.  Sands.  4  C.L.R. 
1648. 

Decision  of  Supreme  Court  of  State  upon 
— Appeal  to  High  Court  Jurisdiction.] — 
The  High  Court  has  jurisdiction  to  entertain 
an  appeal  from  the  Supreme  Court  of  a  State 
in  a  case  of  habeas  corpus.  Attorney-General 
for  the  Comv\onwealth  v.  .Ah  Sheung.  4  C.L.R. 
949.  I 

Finding   of  Supreme   Court   of  State   on—   { 
Evidence  Naturalised   subject     Prohibited 

immigrant.  l.\  judgment  that  .\.  was 
identical  with  a  naturalised  Victorian  subject 
of  the  King  of  that  name  is  not  admis-sible 


HEALTH. 

By-law  Validity  Power  to  make  by-laws 
as  to  position  and  construction  of  privies. 
&c.,  generally  Health  Act  1890  (Vict.)  iNo. 
1098),  ss.  S2,  35.]  — ISy  s.  35  of  the  He  lUh  A<1 
189(1  inunieij)al  coimcils  are  authorised  ti> 
make  by-laws  {inter  alii)  for  ""  The  regulation 
of  noxious  or  offensive  trades  busines.ses  or 
manufactories  whether  established  before  or 
after  the  passing  of  this  .\ct  in  order  to  pre- 
vent or  diminish  the  noxious  or  offensive 
effects  thereof,  and  to  prevent  nuisance  or  in  - 
jury  to  health  arising  therefrom  ;  the  position 
and  manner  of  con.struction  of  privies, 
earth  closets  and  cesspools  or  urinals." 
..."  Aufl  generally  for  the  abatement  anil 
prevention  of  nui.sances  not  hereinbefore 
specified  and  for  securing  the  healt'ifulnes.s 
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of  the  district  and  of  its  inhabitants."  Held, 
that  a  council  was  thereby  authorized  to 
make  by-laws  as  to  the  position  and  manner 
of  construction  of  privies,  &c.,  generally,  and 
not  merely  of  privies  connected  with  noxious 
or  offensive  trades,  businesses  or  manufac- 
tories, and  that  the  power  was  not  confined 
to  privies,  &c.,  to  be  erected  in  the  future, 
but  extended  to  those  in  existence  when  the 
Act  was  passed.  A  by-law  made  under  the 
Health  Act  1890  provided  that  no  privy,  &c., 
should  "  be  constructed,  built,  formed,  or 
be  allowed  to  remain  "'  witliin  a  certain  dis- 
tance of  any  kitchen  &c.,  and  that  '"  if  the 
owner  or  occupant  of  any  land  uses  or  per- 
mits to  be  used  any  privy,"  &c.,  in  breach 
of  the  foregoing  provisions,  he  should  be 
subject  to  a  certain  penalty.  Held,  that  the 
by-law  was  valid.  The  President,  &c.,  Shire 
of  Charlton  v.  Ruse,   14  C.L.R.  220. 

Common  nuisance — Chimney  sending  forth 
smoke — Defence — Fireplace  or  furnace  con- 
structed to  consume  smoke  as  far  as  prac- 
ticable.]— See  XriSANCE.  McKfU  v.  Eider, 
.5  C.L.R.  480. 

Local  Board  of — Construction  of  sewer- 
Trespass — "Necessary."] — ^Vt  Local  Go\ - 
ERNMEXT.  Perth  Local  Board  of  Health  v. 
Maley,    1  C.L.R.   7u2. 

Pure  food— Authority  to  prosecute — "  En- 
forcing "  the  proivsions  of  the  Act — Pure 
Food  Act  1908  (N.S.W.)  (No.  31  of  1908)  ss. 
9,  40— Fines  and  Penalties  Act  1901  (N.S.W.) 
(No.  16  of  1901).  s.  4— Public  Health  Act 
(1902)  (N.S.W.)  (No.  30  of  1902),  s.  108.]— A 
prosecution  for  an  offence  against  the  pro- 
visions of  the  Pure  Food  Act  190S  may  be 
instituted  by  any  person  under  the  general 
authority  given  by  s.  4  of  the  Fines  and 
Penalties  Act  1901,  the  right  to  prosecute  not 
having  been  expressly  given  by  s.  9  of  the 
Pure  Food  Act  1908  to  any  officer  or  person 
by  name  or  designation.  R.  v.  Stewart 
(1896)  1  Q.B.  300,  followed.  Bedingfeld  v. 
Keogh,  28  W.N.  (N.S.W.)  171,  reversed. 
Bedingfeld  v.  Keogh,     13  C.L.R.  601. 

Sale  of  adulterated  liquor— Analysis  of 
article  sold— Certificate  of  analyst— Ei'idence 
of  compliance  with  statutory  directions.] — 
<S'ee  Adulteration*.  Hughes  v.  Steel,  5 
C.L.R.  755. 


HEARING  IN  CAMERA. 

High  Court — A  matrimonial  cause — Nullity 
—Judiciary  Act  1903-1910  (No.  6  of  1903— No. 
34  of  1910),  s.  15.] — In  the  absence  of  a 
statutory  provision  to  the  contrary  the 
jurisdiction  of  the  High  Court  must  be  exer- 
cised in  open  Court.  Dickason  v.  Dickason,. 
17   C.L.R.  50. 


HEIR-AT-LAW. 

Intestacy  —  Primo  geniture  —  Date  of 
ascertainment.]  —  See  Pead  v.  Pcad,  \'> 
C.L.R.  oiu. 


HIGH  COURT. 


IV 


I.  Appeal  to  Privy  Council. — See 

Appeal. 
II.  Appeal — 

(a)  Jurisdiction 
(6)  Cause  remitted  to  Supreme 
Court 

(c)  Security  for  Costs 

(d)  Trade  Mark 

See  also  Appeal. 
III.  Jurisdiction — 
(a)  Original 

{b)  Habeas      Corpus — Manda- 
mus— Prohibition 

(c)  Binding      Effect      of     Prior 

Decisions 

(d)  Courts,  Inferior 
Practice  and  Proceduru — 

(a)  Audience,  Right  of  .  . 

(b)  Contempt     .  . 

(c)  Hearing  in  Camera 

(d)  Statute  of  State      .  . 

S?e  aUo  Practice. 

I.  APPEAL    TO  PRIVY  COUNCIL- 
See    Appeal. 

II.  APPEAL. 


See  also  Appeal. 

(a)    JVRISDICTIOX. 

Appeal  from  Supreme  Court  of  State 
—Re-hearing — Chief  Judge  in  Equity  of  New 
South  Wales.] — ^Ve  Practice.  McLaughlin 
v.  Daily  Telegraph  Newspapi^r  Co.  (No.  2)  .- 
McLaughlin  v.  Vale  of  Clwydd  Coal  Mining 
Co.  (No.  2),  1  C.L.R.  243. 
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Appeal  from  Supreme  Court  of  State 
-Admission  of  further  evidence — Verdict 
obtained  on  perjured  evidence.] — On  an 
appeal  from  tlio  Supreme  Court  of  a  State, 
the  High  Court  has  no  jurisdiction  to  receive 
further  evidence.  Held,  therefore,  that  leave 
to  read  afHdavits  for  the  purpose  of  showing 
that  the  evidence  on  which  an  original  judg- 
ment in  the  Supreme  Court  of  Victoria  had 
been  obtained  was  perjured  should  be  refused. 
Ponald  V.  Harpu:  11  CL.R.  fi3. 

Appeal  from  Supreme  Court  of  State 
Judgment  of  Judge  sitting  as  persona  de- 
signata  -Lands  Clauses  Consolidation  Amend- 
ment Act  1881  (S.A,)  (44  and  45  Vict.  No.  202), 
SS.  5,  6,  7,  8,  9,  10.]— By  the  Lands  Clau.se.s 
Consolidation  Act  1881  (S.A.)  it  is  provided  j 
that,  when  land  is  acquired,  otherwise  than 
by  agreement,  for  public  purposes,  the 
question  of  the  amount  of  compensation, 
which,  under  the  Lands  Clauses  Consolidation 
Act  1847  (S..\.),  wa.s  required  to  be  assessed 
by  a  jury  summoned  by  the  sheriff  and  pre- 
sided over  by  a  Judge,  commissioner  or  the 
-sheriff,  may,  on  application  to  a  Judge  of 
the  Supreme  Court,  be  ordered  to  be  tried 
*■  in  the  Supreme  Court "'  in  one  of  the  modes 
of  trial  prescribed  by  the  Supreme  Court  Act 
1878  (s.  .5)  ;  that  when  an  order  is  made  for 
the  trial  of  a  question  of  compensation 
"  before  the  Court  '"  the  question  shall  be 
stated  in  the  form  of  an  i.ssue  (s.  (5)  ;  that  the 
verdict  and  judgment  thereon  shall  be 
*•  under  and  subject  to  the  control  and 
jurisdiction  of  the  Supreme  Court  as  in 
ordinary  actions  therein  '"  (s.  8)  ;  that  the 
party  claiming  compensation  is  to  be  deemed 
the  plaintiff  and  the  promoters  of  the  under- 
taking the  defendants,  and  that  each  party 
shall  have  "  all  the  rights  and  pii%ileges  of  a 
plaintiff  and  a  defendant  respectively  as  in 
the  case  of  an  ordinary  action  tried  under 
the  provisions  of  the  Supreme  Court  Act  1878 
<a.  9)  ;  and  that  "  the  verdict  and  judgment 
upon  any  issue  tried  under  the  provisions  of 
this  Act  shall,  a.s  recards  costs  and  every 
other  matter  incident  to  and  consequent  ; 
thereon,  have  the  same  operation  and  be  j 
entitled  to  the  same  effect  as  if  that  verdict  i 
and  judgment  had  been  tlie  verdict  of  a  jury  | 
and  the  judgment  a  judgment  of  a  Judge,  I 
commissioner  or  sheriff  upon  an  inquiry  j 
conducted  upon  a  warrant  to  the  sheriff 
issued  by  the  promoters  of  the  imdertaking  | 
under  the  Landa  Clauses  Consolidation  Act.''    \ 


II rid,  tiiat  jurisflictioii  is  by  these  sections 
conferred,  not  upon  the  Supreme  Court,  but 
upon  a  Judge  of  the  Supreme  Court  as  a 
persona  designata  with  a  right  of  appeal  to  the 
Full  Court  of  the  Supremo  Court,  and,  there- 
fore, that  a  decision  of  a  Judge  exercising 
the  jurisdiction  so  conferred  is  not  a  judgment 
of  the  Supreme  Court  within  s.  73  of  the  Con- 
stitution from  which  an  appeal  will  lie  as  of 
right  to  the  High  Court.  C.  A.  McDonald 
Ltd.  V.  South  Australian  Railways  Commis- 
sioner, 12  CL.R.  221. 

(b)  Causk  Remitted  to  Supreme 

COCRT. 

Postponement  of  proceedings  by  Supreme 
Court— Duty  of  Supreme  Court.] — See  Vn\c- 
TICE.    Bayne  v.  Blake,  5  CL.R.  497. 

Stay  of  proceedings  by  Supreme  Court.] — 

See  Pr.^ctice.  Pearock  v.  D.  M.  Osborne  dk 
Co.,  4  CL.R.   l.-,(U. 

Accounts  and  inquiries  directed  by  High 
Court — Determination  of  questions  arising  on 
taking  of  accounts.] — On  appeal  from  the 
Supreme  Court  of  a  State  the  High  Court  re- 
mitted the  cause  to  the  Supreme  Court  with  a 
declaration  of  rights  and  an  order  for  accoimts 
and  inquiries.  Held,  that  the  High  Court  had 
no  jurisdiction  to  determine  questions  arising 
on  the  taking  of  the  accounts  by  the  Chief 
Clerk  of  the  Supreme  Court  as  to  the  extent 
of  the  accounts  and  inquiries  actually 
directed.  (Per  Griffith,  C.J.)  Cock  v.  Smith. 
12  CL.R.    11. 

('■)    Skcvritv   for  Cc^iTS. 

Time  for  giving — After  usual  office  hours.] 
— Security  for  costs  lodged  in  the  proper 
office  of  the  High  Court  on  the  last  day  pre- 
scribed, but  after  the  usual  time  for  closing 
the  office.  Held,  to  comply  with  the  rules. 
Maine  v.  Lyons,  1,5  CL.R.  671. 

id)  Trade  Mark. 
Jurisdiction  —  Application  for  trade   mark 
— Security  for  costs — Matter  pending  before 
Registrar— Residence   out   of  jurisdiction.] — 

See  Trade  .Mark.  In  rr  Applirntiov  of 
Australian  Milk  Ferment  Proprietary,  8  CL.R. 


Jurisdiction     Application    for    trade    mark 
pending  when  Trade  Marks   Act  1905  came 
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into  force— Appeal  referred  to  Supreme 
Court— Appeal  to  High  Court.]— ^ee  Trade 
Mabk.  Lever  Bros.  v.  G.  Mowling  <fc  Son, 
6  C.L.R.   136. 

Costs— Award    by    law    officer— Appeal.] 

See  Trade  Marks.     Alex.  Ferguson  ds  Co. 

V.  Daniel  Crawford  d;  Co.  Ltd.,  10  C'.L.R.  207. 

III.  JURISDICTION. 
(a)  Origiva-l  Jurisdiction. 
The  Constitution  (63  and  64  Vict.,  c.  12), 
s.  75— Matters  between  residents  of  different 
States.]— On  a  motion  for  judgment  in  an 
action  in  the  High  Court  for  foreclosure  of 
an  equitable  mortgage  by  deposit  of  title 
deeds  of  land  in  Western  Australia,  the 
mortgagee  being  a  resident  of  South  Aus- 
traUa  and  the  mortgagor's  place  of  residence 
being  unknown,  held,  that  the  High  Court 
had  no  jurisdiction,  it  not  having  been  estab- 
lished that  the  parties  at  the  time  of  the 
bringing  of  the  action  were  residents  of  dif- 
ferent States.  (ariffith,  C.J.)  Dahitis  v. 
Braudsch.    13    C.L.R.   336. 

"  Matters  between  States  "—Dispute  as  to 
boundary  between  States— Boundary  fixed  by 
Imperial  Statute— The  Constitution  (63  &  64 

Vict.,  C.  12),  S.  75.] — The  ■•  matters  "  between 
States,  in  respect  of  which  original  jurisdiction 
is  by  s.  75  of  the  Constitution  conferred  on 
the  High  Court,  are  matters  which  are  of  a 
like  nature  to  those  which  can  arise  between 
individuals  and  which  are  capable  of  deter- 
mination upon  principles  of  law.  Therefore, 
the  boundary  between  two  States  having 
been  fixed  by  an  Imperial  Act  of  Parliament 
before  federation,  held,  that  the  High  Court 
had  jurisdiction  to  entertain  an  action  by 
one  of  these  States  against  the  other  seeking 
a  declaration  that  certain  land  adjoining 
that  boundary  and  in  the  de  facto  occupation 
of  the  latter  State  formed  part  of  the  territory 
of  the  former  State.  The  State  of  S.  Aus- 
tralia V.  The  State  of  Victoria,  12  C.L.R.  667. 

Avoiding  election.]— ^ee  Elections.   Chan- 
ter V.  Blackxvood,  1  C.L.R.  39. 

Election — Inquiry  as  to  vote — ^Scrutiny.] — 

See  Elections.  Chanter  v.  Blackwood  (No.  2), 
1  C.L.R.   121. 

How   conferred.]— The   jurisdiction   of  the 
High  Court  is  conferred  by  the  Constitution, 


and  not  by  the  Judiciary  Act  1903.    Dalgamo 
V.  Hannah,  1  C.L.R.  1. 

Power  to  vary  decree  of  Supreme  Court — 
Consent  of  parties.]— .SVe  Practice.  Wilson 
V.  Carmichael,  2  C.L.R.  191. 

(b)  Habeas    CoRprs— Mandamus.— Prohi- 
bition. 

Mandamus— Offence      against     Common- 
wealth law— Summary  conviction— Appeal  to 
j    State    Court— Remedy    where    Court     denies 
jurisdiction.] — See  Constitutional  Law.  Ah- 
Yick  V  Lehmert.  2  C  L.R.  593. 

Hab3as  corpus  —  Mandamus —  Discretion 
of  Governor  in  Council  of  State— Prisoner 
under  sentence  of  State  Court— Remis- 
sion of  sentence— Crimes  Act  1890  (Vict. 
(No.  1079),  s.  540.]— Where  a  person  is  de- 
tained in  a  State  gaol  imder  a  sentence  of  a 
State  Court,  the  High  Court  has  no  juris- 
diction to  order  him  to  be  allowed  to  come 
before  the  High  Court  in  order  that  he  may 
personally  apply  for  leave  to  appeal  from  a 
judgment  of  a  Court  of  that  State.  Man- 
damus  will  not  lie  to  the  Governor  in  Council 
1  of  a  State,  and  no' Court  has  jurisdiction  to 
1  review  his  discretion  in  the  exercise  of  the 
prerogative  of  mercy.  Where  a  writ  of 
habeas  corpus,  which  had  been  obtained  by  a 
prisoner  alleging  that  he  was  entitled  to  his 
liberty  vmder  regulations  made  pursuant  to 
8.  540  of  the  Crimes  Act  1890  (Vict.),  had  been 
discharged  by  the  Supreme  Court,  special 
leave  to  appeal  was  refused.  Horwitz  v. 
Connor,  6  C.L.R.  38. 

Prohibition  to  Commonwealth  Court  of  Con- 
ciliation and  Arbitration.]— See  Conciliation 
AND  Arbitration.  R.  v.  Commomoealth 
Court  of  Conciliation  and  Arbitration;  Ex 
parte  Broken  Hill  Proprietary  Co.  Ltd.,  8 
C.L.R.  419. 


Prohibition— Original  or  appellate  jurisdic- 
tion.]— Jurisdiction  to  issue  prohibition  to  a 
tribunal  acting  without  or  in  excess  of  its 
jurisdiction  is  in  its  nature  original  and  not 
appellate.  The  King  v.  The  Commonwealth 
Court  of  Conciliation  and  Arbitration,  etc.  {The 
Tramways  Case,  No.  1),  18  C.L.R.  54. 

"  Officer  of  Commonwealth  "—Judicial 
officer- President    of    Commonwealth    Court 
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of  Conciliation  and  Arbitration — The  Con- 
stitution (63  &  64  Vict.,  c.  12).  ss.  51  (xxxv.), 
71.  73,  75  (V.)  -Commonwealth  Conciliation 
and  Arbitration  Act  1904-1911  (No.  13  of 
1904  No.  6  of  1911),  s.  31.]— The  term 
■  olheer  of  the  Commonwealth  "  in  s.  7.5  (v.) 
of  the  Constitution  includes  judicial  officers 
of  the  Commonwealth  properly  so  called, 
and  therefore  includes  the  President  of  the 
Commionwealth  Court  of  Conciliation  and 
Arbitration.  Held,  therefore,  that  original 
jurisdiction  has  been  conferred  bj'  s.  75  (v.) 
of  the  Constitution  upon  the  High  Court  to 
issue  prohibition  to  the  President  of  the 
Commonwealth  Court  of  Conciliation  and 
Arbitration,  and  that  s.  31  (1)  of  the  Com- 
monwealth Coneiliation  and  Arbitration  Act 
1904-1911,  so  far  as  it  purports  to  take  away 
from  the  High  Court  the  power  to  issue 
prohibition  in  respect  of  an  award  or  order 
of  the  Commonwealth  Court  of  Conciliation 
and  Arbitration,  is  invalid.  R.  v.  Common- 
ivealth  Court  of  Conciliation  and  Arbitration  ; 
Ex  parte  Whybrow  tt  Co.,  11  C.L.R.  1,  upon 
that  point  affirmed.     lb. 


Whether  appellate  jurisdiction  conferrel  on 
State  Court.  J — See  Constitutional  h.wv.  Ah 
Yick  V.  Lehmert,  2  C.L.R.  593. 

IV.   PRACTICE  AXD  PROCEDURE. 

I  f)  .\rDiENCE,  Right  of. 

Case  stated  by  President  of  Commonwealth 
Court  of  Conciliation  and  Arbitration     Right 
of  audience  in  High  Court  of  officer  of  organi- 
sation    Commonwealth  Conciliation  and  Arbi- 
tration Act  1904-1911  (No.  13  of  1904-  No.  6 
I    of  1911),   S.  27.] — On   the   licaring  of  a  case 
j    stated  by  tho  President  of  the  Commonwealth 
I    Court  of  Conciliation  and  Arbitration,  under 
[    s.  31  of  the  Act,  the  secretary  of  an  a.ssocia- 
I    tion  registered  as  an  organisation  under    the 
I    Commonwealth    Conciliation    and    Arbitration 
I    Act  1904-1911  has  not  the  right  of  audience 
I    in  the  High  Court  as  representing  the  associa- 
tion.    So     held    by     Griffith,    C.J.,     Barton 
and  Isaacs,   JJ.      Federated  Em/ine-Driver-s' 
and  Firemen's  Association  of   Australasia    v. 
I    Broken  Hill  Proprietary  Co.  Ltd.,   l(i  C.L.R. 
,    245. 


(c)  Binding  Effect  of  Prior  Decisions. 

Overruling  prior  decision — Prior  decision 
manifestly  wrong.] — By  L'^aacs  and  Higijins, 
JJ. — The  High  Court  i.s  not  bound  by  its  own 
prior  decisions,  and  if  in  the  Courts  opinion 
a  prior  decision  is  manifestly  wrong  it  is  the 
duty  of  the  Court  to  overrule  that  decision. 
Per  Isaacs,  Higgins,  Gavan  Duffy  and  Rich, 
JJ.  (Barton,  A.C.J. .  and  Powers,  J.,  dis- 
senting), that  J.  C.  Williamson  Ltd.  v. 
yiusicians'  Union  of  Australia,  15  C.L.R.  636, 
was  wrongly  decided  and  must  be  over- 
ruled. Australian  Agricultural  Co.  and 
Others  v.  Federated  Engine- Drivers'  and  Fire- 
meyj'.f  Association  of  Au.ttrnhisia,  17  C.L.R. 
2(11. 

Binding  effect  of  prior  decisions.] — The 
Hi^'li  ('f)nrt  is  not  boimd  b_\-  its  previous 
decisions,  but  will  only  re\  iew  a  previous 
decision  when  that  decision  is  manifestly 
wrong.  The  King  v.  The  Commonwealth 
Court  of  Conciliation  and  Arbitration  {The 
Tramways  Case,  No.  1),  18  C.L.R.  54. 

id)    ISFKRIOR    CoT'RTS. 

High  Court,  jurisdiction  of  Authority  of 
Commonwealth  Parliament  to  confer  juris- 
diction   on    Court    other   than    High    Court — 


Judge  of  the  High  Court,  publication  of 
statements  concerning — Contempt  of  Court — 
Nature  of  offence.]— Statements  made  con- 
cerning a  Judge  of  the  High  Court  do  not 
constitute  a  contempt  of  the  High  Court 
unless  they  are  calculated  to  obstruct  oi- 
interfere  with  the  course  of  ju:itice,  or  the 
due  administration  of  the  law.  in  the  Hi<.'ii 
Court.    R.  V.  Nifholh,  12  C.L.R.  280. 

(c)  He.^kiko  in  C.ameua. 
Matrimonial  cause  -  Nullity  Judiciary 
Act  1903-1910  (No.  6  of  1903  No.  34  of 
1910),  S.  15.!  In  tiic  absence  of  .-^atutory 
provision  to  the  contrary  the  jurisdiction 
of  the  High  Court  must  be  exercised  in  open 
Court.     Dirknson  v.  Dicka.^rm.  17  C.L.R.  ."0. 

id)   St.atitk  of  St.vtk. 

Recognition  of  construction  of  Statute  of 
State  by  State  Court.]— .sV»nWr,  Tiie  High 
Court  will  l)e  n  hut  ant  as  a  general  rule 
to  ))Ut  a  different  construction  upon  the 
Statutes  of  a  State  from  that  which  the 
S.ipreme  Court  of  the  Stat*-  it.self  has  declared 
to  be  their  true  construction  ;  at  any  rate, 
urless  its  decision  is  directly  invited  by  way 
i.f    a])|)eal.    cither   from    tlie   same   Court,  or 
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from  the   Court   of    another    State   in  a  ease 
involving     the     construction     of      identical 
words.    Bond  v.  Comtnomwealth,  IC.L.R.   13. 
See  also  St  \.tute5. 


HIGHWAY. 

Bringing  land  under  Real  Property  Act 
1900  (N.S.W.)— Right  of  Municipal  Council 
to  lodge  caveat.] — See  Land.  Concord  Muni- 
cipal District  V.  Coles,  3  C.L.R.  9(3. 

Dedication— Presumption  from  public  user 
— User  attributable  to  agreement.] — An  in- 
tention to  dedicate  land  as  a  higliway  will 
not  be  presumed  from  mei'e  user  if  that  user 
is  exiolained  by  circumstances  negativing  such 
an  intention.  Barraclotigh  v.  Johnson,  8 
A.  &  E.  99,  followed.  If  the  user  is  attri- 
butable to  an  implied  agreement  between 
the  owner  of  the  land  and  the  Crown,  or 
between  the  owner  and  a  public  body  having 
pDwer  to  acqviire  the  land  for  a  highway  on. 
paying  compensation  therefore,  that  the 
owner  would  permit  the  public  to  use  the 
land  as  a  highway  pending  the  exercise  of 
that  power,  the  intention  to  dedicate  is 
negatived.  Under  the  Land  Act  1869  (Vict.), 
A.  selected  land,  and  a  license  was  issued 
to  him  by  the  Crown  in  1877,  containing  a 
condition  that  the  Crown  might  resume  any 
part  of  the  land  for  roads,  jDaying  compensa- 
tion therefor,  and  a  provision  that  the 
i.-ase  to  be  subsequently  issued  should  con- 
tain a  similar  condition.  A  track  w-as  in 
1879  lilazed  through  the  land,  the  cost  of 
which  was  paid  by  subscriptions  from 
neighbouring  settlers.  In  the  same  year,  at 
the  request  of  the  mimicipality  in  whose 
district  the  land  was  situated,  a  surveyor 
was  sent  by  the  DeiDartment  of  Lands  who 
surveyed  a  road  one  chain  wide  following 
tlie  blazed  track.  Thereafter  this  road 
appeared  in  maps  of  the  locality,  and  from 
time  to  time  the  municipality  at  its  own 
cost  cleared,  made  and  repaired  the  road, 
which  was  during  all  that  time  continuously 
used  by  the  pviblic  as  a  highway.  In  1884 
the  municipality  requested  that  the  Crown 
.should  proclaim  as  public  roads  the  roads 
within  the  shire,  including  the  road  so 
surveyed,  and  were  informed  that  no  procla- 
nuition  would  be  made  until  all  the  roads 
were  surveyed.     No  proclamation  was,  how- 


ever, made  of  this  road.  In  the  same  year, 
1884,  a  Crown  lease  of  the  block  of  land, 
through  which  the  road  ran,  was  issued  to 
A.  without  "any  condition  as  to  resumption 
for  roads.  In  1888  A.  mortgaged  his  lease, 
and  in  1889  the  mortgagee,  under  powers 
contained  in  the  mortgage,  sold  and  trans- 
ferred the  land  to  B.,  to  whom  a  Crown 
grant  was  issued  in  the  same  year  without 
any  excision  of  the  road.  Nine  days  after 
the  issue  of  the  Crown  grant  B.  mortgaged 
the  land.  In  1901  B."s  mortgagee  sold  the 
land  to  C,  who  sold  to  the  plaintiff  in  1902. 
C,  having  obstructed  the  road  by  locking  a 
gate  in  a  fence  across  the  road  where  it 
entered  his  land,  the  municipality  removed 
the  fence  and  gate,  whereupon  C.  brought  an 
action  for  trespass.  Held,  that  the  user  of 
the  road-  by  the  public  should,  in  its  in- 
ception, be  attributed  to  an  impled  agreement 
between  the  municipality  and  A.  that  he 
would  permit  the  public  to  use  the  road 
I^ending  its  proclamation  as  a  public  road, 
when  A.  would  be  compensated  ;  that  any 
acts  or  omissions  of  subsequent  owners  or  of 
the  mortgagees,  which  otherwise  might  have 
indicated  an  intention  to  dedicate,  should  be 
attributed  to  that  agreement  ;  and  that  the 
permission  having  been  withdrawn  by  the 
plaintiff,  the  municipality  was  guilty  of  a 
trespass  in  removing  the  obstruction.  Before 
removing  the  fence  and  gate  the  municipality 
had  threatened  to  enforce  penalties  against 
the  plaintiff  for  obstructing  the  road.  The 
plaintiff  did  not  replace  the  fence  for  a  con- 
siderable period,  during  which  cattle  of  the 
plaintiff  strayed  through  the  gap  and  were 
lost.  Held,  that  the  loss  of  the  cattle  was  a 
reasonable  consequence  of  the  unlawful  act 
of  the  municipality  for  which  damages  might 
be  recovered.  Narracan  Shire  v.  Leviston, 
3  C.L.R.   846. 

Qualified  dedication — Dedication  of  streets 
subject  to  reservation  of  pre-existing  rights — 
Railway  lines  laid  on  private  property.]— 
Lines  of  railway,  the  property  .of  the  apel- 
lants,  intersected  five  streets  in  the  respon- 
dent municipality.  The  appellants  had  been 
in  possession  of  the  localities  in  question  since 
1829.  In  1830  the  appellants  ojiened  coal 
mines  and  built  railway  lines  over  portion  of 
their  property,-  which,  upon  the  constitution 
of  the  respondent  municipality  in  1859,  was 
within  that  mvmicipality.  Portions  of  the 
appellants"  land  were  svibsequently  dedicated 
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as  public  streets.  Held,  upon  the  evidence, 
that  in  the  case  of  each  of  the  five  streets  in 
question  the  dedication  was  qualified  only, 
and  was  subject  to  the  appellants'  right  to 
run  their  trains  across  the  streets.  Held, 
also,  that  the  appellants  were  not  liable  to  a 
rental  charge  in  respect  of  their  occupation 
by  their  lines  of  railway  of  the  soil  of  the 
streets,  as  such  occupation  was  begun  and 
continued  in  the  exercise  of  the  appellants' 
proprietary  rights,  and  was  paramount  to  the 
right  of  the  public  to  use  the  surface  of  the 
street  for  traffic.  Australian  Agricultural  Co. 
V.  Municipality,  etc.,  of  Newcastle,  10  C.L.R. 
:59I. 

Maintenance  and  repair  of  highway — 
Breach  of  statutory  duty— Liability  for  non- 
feasance— Municipality  Tramway  Trust  Act 
1906  (S.A.)  (No.  913),  s.  54.]— This  section 
imposes  a  positive  duty  on  the  Trust  to  keep 
in  good  condition  and  repair  so  much  of  the 
roadway  as  is  mentioned  in  the  section, 
notwithstanding  that  no  direction  has  been 
given  by  the  road  authority  to  do  the  work 
or  as  to  the  materials  with  or  the  manner 
in  which  the  work  was  to  be  done,  and  that 
an  action  by  a  member  of  the  public  lies 
against  the  trust  for  injuries  caused  by  a 
breach  of  that  positive  duty.  Held,  also,  by 
the  Court  (Isaacs,  J.,  doubting  whether 
there  is  any  liability  for  non-feasance),  that 
the  trust  was  liable  for  a  non-i-epair  amount- 
ing to  a  breach  of  the  statutory  duty.  Muni- 
cipal Trannvays  Trust  V.  Stephens,  15  C.L.R. 
104. 

Mortgagor,  dedication  by.] — A  mortgagor 
cannot,  without  the  consent  of  his  mortgagee, 
dedicate  as  a  highway  part  of  the  land  the 
subject  of  the  mortgage.  Narracan  Shire  v. 
Leviston,  :i  C.L.R.  840. 

Negligent  construction  —  Liability  of 
Government.  I — "^v*    Xk(;lic;kn<k.      Miller  v.    1 

.MrKro,,.    :{   C.L.R.    .-.(I.  I 

Obstruction — Standing  or  loitering  in  street 
and  not  moving  on  when  requested  Collect- 
ing a  crowd  Interference  with  traffic  — By-  ! 
law— Police  Offences  Act  1890  (Vict.)  (No.  | 
1126),  s.  6.)-  The  term  "  obstruction  "'  as  i 
used  in  s.  0  of  the  Polue  Oj fences  Act  1890  | 
(Vict  ).  includes  any  continuous  physical  I 
occupation  of  portion  of  a  street  which  | 
appreciably   diminishes    the    space    available 


for  pa.ssing  and  repassing,  or  which  renders 
such  passing  and  repassing  less  commodious, 
whether  or  not  any  person  is  in  fact  affected 
thereby,  and  the  lawfulness  or  unlawfulness 
of  the  obstruction,  considered  apart  from 
the  Act,  is  immaterial.  The  two  defendants, 
at  about  half-past  six  on  a  summer's  even- 
ing, stood  in  the  carriage-way  of  a  street 
of  Sale  playing  a  drum  and  a  concertina 
and  singing,  and  thereby  collected  a  crowil 
of  about  80  persons,  and  they  refused  to 
move  on  when  requested  to  do  so  by  a 
police  officer.  The  magistrate  found  that 
there  was  no  actual  interference  with  the 
traffic  and  that  the  defendants  were  not 
making  an  imreasonable  use  of  the  .street, 
but  that  their  acts  brought  together  a 
crowd  which  was  likely  to  cause  an  obstruc- 
tion of  the  street.  Held,  that  the  defendants 
were  properly  convicted  \inder  a  by-law  made 
under  s.  6  of  the  Police  Offences  Act  1890, 
which  provided  that  any  person  obstruct- 
ing any  carriage-way.  etc..  within  the  muni- 
cipality by  standing  or  loitering  therein  or 
thereon,  should,  upon  being  requested  so  to 
do  by  a  member  of  the  police  force,  dis- 
continue such  standing  or  loitering,  and  that 
any  person  committing  a  wilful  breach  of 
that  regulation  should  be  guilty  of  an  offence 
against  the  .section.  Mumford  v.  Haywood. 
(1908)  V.L.R.  308  ;  29  A.L.T.  247,  affirmed. 
Haywood  v.  Mumford,  7  C.L.R.  133. 

Public  Works  Act  1900  (N.S.W.)  (No.  26 
of  1900),  ss.  36-40.  80— Local  Government 
Act  1906  (N.S.W.)  (No.  56  of  1906).  ss.  75. 
83— Public  Roads  Act  1902  (N.S.W.)  (No.  95 
of  1902),  ss.  19.  20  Resumption  of  public 
highway — Substituted  road  Liability  of  con- 
structing authority— Road  wholly  in  resumed 

area.  I — Thi>  (lovemor  has  power,  uuf'er 
ss.  3H  and  .{T  of  the  Public  Tro/7.-s  Act  1900, 
to  resume  a  ]iul)lic  highway,  and  upon 
resumption  tlie  |)ul)lic  rigiit  of  way  over  the 
land  is  extinguished.  Sect.  SO  of  the  Public 
^\'orJ,■s  Art  1000  provides  that,  if  in  carry- 
ing out  tiie  authorized  work  the  Construct- 
ing Authority  interferes  with  any  road  so 
as  to  render  it  impassable,  he  shall,  before 
commencing  ojjerations,  cause  another  sufli- 
cient  road  to  be  made  in  place  of  the  road 
interefered  with.  Held,  tliat  this  .section 
has  no  application  to  roads  which  are 
wholly  within  a  resumed  area,  or  to  the 
resumption  of  ]>ortion  of  a  road,  where 
l>efore   resumption   the   ])ortion   of   the   road 
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resumed  gave  access  only  to  land  vested 
in  tlie  Constructing  Authority,  and  where, 
after  the  resumption,  the  whole  of  the 
frontage  to  the  portion  of  the  road  re- 
sumed is  CroAvn  property.  Held,  also,  that 
s.  83  of  the  Local  Government  Act  1906 
refers  only  to  the  closing  of  roads  in  pur- 
suance of  the  Public  Roads  Act  1902,  and 
does  not  restrict  the  powers  of  resumption 
conferred  hy  the  Public  Works  Act  1900. 
Attorney-General  V.  Chief  Commissioner  for 
Railways  and  Tramways,  9  S.R.  (N.S.W.), 
412;  26  W.X.  (X.S.W.),  79,  reversed  on 
the  first  point,  and  affirmed  on  the  second 
point.  Chief  Commissioner  for  Railways 
and  Tramways  (X.SAV.)  v.  Attorney- 
Gcncrnl  for  y.S'.TT..  9  C.L.R.  .547. 

Water  pipe  fixed  in  surface  of  street- 
Statutory  obligation — ^Liability  of  owner  for 
non-repair — Negligsnc" —  By-law —  Validity.] 
— Se"  XmSAXCE.  Birch  v.  Austral' an  Mutual 
Provident  Society.   4   C  L  R.   324. 

Wheat  left  on  highway — Injury  to  horses — 
Nuisance — Negligence.l — The  defendant  left 
a  waggon  loaded  with  bags  of  wheat,  un- 
attended and  unprotected  except  by  a  dog, 
on  the  side  of  a  country  road  three  chains 
wide.  The  plaintiff's  horses  were  by  his 
direction  turned  out  of  his  yard  on  to  the 
road  to  find  their  way  unattended,  as  they 
were  accustomed  to  do,  to  a  paddock  seven 
miles  away.  The  horses  tore  upon  some  of 
tlie  bags  and  ate  so  much  of  the  wheat  that 
some  of  them  died  and  others  were  injured. 
In  an  action  in  a  County  Court  based  on 
])ublic  nuisance  and  on  negligence,  the 
Judge  found  that  wheat  was  so  strong  an 
allurement  for  horses  that  they  would  break 
through  anything  possible  of  being  broken 
through  to  get  at  it,  and  that  it  was  cus- 
tomary in  country  districts  to  leave  waggon- 
loads  of  wheat  on  the  roadside  vinprotected, 
and  he  gave  judgment  for  the  plaintiff,  but 
on  appeal  the  Supreme  Court  reversed  that 
decision  and  gave  judgment  for  the  defen- 
dant. Held,  that  special  leave  to  appeal  to 
the  High  Court  should  be  refused.  Hannon 
v.  McLarty,  18  C.L.R.  575. 


Store  Sen-ice  Co.  v.   Russell,   Wilkinsd:  Sons 
Ltd.,  4  C.L.R.  672. 


HOLDING  OUT. 

Principal  and  agent — Evidence.] — See  Prin- 
cipal AND  AciENT.  International  Paper  Co~ 
V.  Spicer,  4  C.L.R.  739. 

Proposal  for  fire  insurance — False  state- 
ment in  proposal  filled  in  by  agent — Ratifica- 
tion— Estoppel — Holding  out.] — See  Insur- 
ance. Phoeni.r  A-'^siirance  Co.  v.  Berechree, 
3  C.L.R.  946. 


HOSPITALS. 

Gift  to,  by  will — ^Extrinsic  evidence — In- 
tention of  testator.] — See  Will.  In  re  Pad- 
bury  ;  Home  of  Peace  for  the  Dying  and  In- 
curable v.  Solicitor-General,  7  C.L.R.  680. 


HOTEL. 

See  Licensing. 

Dangerous  state — Injury  to  customer — 
Invitation  by  owner — Scope  of  servant's 
authority — Direction   by   servant — Evidence.} 

— See    Necilkjence.        Mountnry     v.    Smith, 
1  C.L.R.    146. 


HIRING  AGREEMENT. 

Acceleration  of  rent  on  breach — Liquidated 
damages  or  penalty.] — See  Damages.  Lamson 
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1.  Clil.MIXAL   LAW. 

Evidence  Whether  wife  compellable  wit- 
ness against  husband  charged  with  wounding 
her— Crimes  Act  1900  (N.S.W.)  (No,  40), 
s.  407.] — A  wife  is  iKit  a  ooinpoUable  witness 
against  her  husband  in  a  criminal  proceoiling. 
R.  V.  .S7orA-.s-.  5  S.R.  (N.SAV.)  «28,  over- 
ruled on  this  point.  liiiliUr  v.  Tlie  Kht'j.  12 
C.L.k.   G22. 

TI.  DIVORCE. 

{(l)    AnT-LTERV. 

Connivance  —  Corrupt  intention  -    Conduct 
conducing  to   adultery     Matrimonial    Causes 
Act  1899  (N.S.W.)  (N-^.  14  of  189fl>,  s.  18.]— 
A    \vitG«  witlioitt    just    ciuisf.    loft    her    Inis- 
Hi.se.   and   refused   to   return   to   it, 
}\v  liini  to  live  with   lier.      llaviiif^ 
■<usi)('ct    her    of    adultery    with    a 
kiau.   the   ]iusl)aii(l.    for   tlie    ])ur|)()se 
of     ohta^nins;     })roof    of    her    jiuilt.    secretly 
Avatehed  the  house  in  which   she  lived.     On 
<ine  occasion  he  saw  the  man  whom  he  sus- 
]>ected   enter  the  house   in   the  eveninjj  and    ] 
leave  at  an  early  hour  of  the  following  morn-    j 
iiifi.  and,  on  another  occasion,  saw  the  pair    | 
in  the  act  of  adultery.     ITe  did  not  interfere    ! 
on  either  occasion.  Held,  that  in  a  suit  by  the    j 
husljand    for    dissolution     »»f     marriajre     on 
the  {iround  of  adultery,  tiiat  these  facts  did    , 
not  establish  connivance.   Dai  is  v.  Daris  and    ■ 
JIuf/hrs    (l!)04l     4    S.IJ.     (X.S.W.i     .KHi,    re-    j 
versed.       Dnris    v.     Ihnix    mid     Ihujlnn,    2    j 
C.L.K.  ITS.  ! 

Evidence — Prior  acts  of  adultery  Cor-  I 
roboration— Wife  respondent  attending  for 
examination  by  order  of  Judge  -Marriage 
Act  1890  (Vict.)  (No.  1166),  s.  lf>9.1  A  suit  for 
ilivon-c  by  husband  afiainst  wife  on  the 
'ground  (jf  lier  adultery  with  the  co-respon- 
dent wa.s  defended  l)y  the  co-respondent 
alone.  'Ihe  wife  attended  for  I'xamination  ' 
pursuant  to  an  order  nuide  by  the  .Tudge 
under  s.  ion  of  the  MiirrKif/r  Act  1800  j 
(\ict.i.  and  was  examine.l  a((ordinj.dy. 
Jlrld.  that  evidence  ^iven  by  her  of  adul- 
terous relations  between  her  and  the  co- 
respondent was  admissible  as  a<,'ain.st  the 
c(i-respondent  to  show  that  their  relations 
on  a  subseipient  occasion,  the  adulterous 
nature  of  which  would  otherwise  be  improb- 
able, were  adulterous.  Such  evidence  nf  the 
wife  need  not  be  corroborated.  MrConiiUi- 
V.  litiiihi,,   17   <'.T-.i:.  .")(»n. 


('»)    DeSKRTION.   CoNSTKllTIVE    Df:.SEKTI()N. 

Cohabitation— Effect  of  prior  suit  for  de- 
sertion Suspension.]— The  bringing  of  a 
suit  for  divorce  does  not  put  an  end  to  co- 
habitation, but  merely  suspends  it,  and. 
therefore,  that  suit  having  been  dismissed,  a 
subsequent  suit  for  divorce  on  the  ground 
of  desertion  may  be  instituted  without  a 
resumption  of  cohabitation  or  a  decree  for 
restitution  of  conjugal  rights.  Fitzgerald  v. 
Fitzgerald,  L.R.  1  P.  &  M.  694,  explained. 
Fremlin  v.  Frcmlin.   16  CL.R.  212. 

By  husband  Just  cause  or  excuse — Ac- 
quiescence by  wife  Wife's  state  of  mind  not 
disclosed  to  husband  — Consent-  Matrimonial 
Causes  Act  1899  (N.S.W.)  (No,  14  of  1899), 
S.  16  (a).] — DosL^rtion  of  a  wife  by  a  husliand 
involves  an  actual  and  wilful  bringing  to 
an  end  of  an  existing  state  of  cohabitation 
by  tile  liusband  without  the  consent  of  the 
wife,  and  consent  involves  more  than  mere 
as(piiescenee  in  an  existing  separatitm  or 
non-resistance  to  proposed  abandonment:  it 
involves  a  communication  of  the  acquies- 
cence or  non-resistance  to  the  other,  either 
by  express  words  or  by  conduct.  A  mere 
state  of  mind  not  disclosed  to  the  other  is 
not  sullicient  to  constitute  consent.  HchL 
therefore,  in  a  suit  by  a  wife  for  dissolution 
of  marriage  on  the  ground  of  desertion, 
tliat  the  mere  existence  in  the  mind  of  the 
wife  of  a  feeling  of  relief  at  being  freed 
from  her  husband,  owing  to  his  conduct 
prior  to  his  abando^ient  of  her,  does  not 
amount  to  a  coi^g^K  to  the  abandonment. 
Bradf(,rd  v.   Rrnd^d.  7  C.L.l^  470. 

By  husband-  Wife  leaving  home  by  reason 
of  husband's  conduct     Temporary  separation 

Intention  to  desert  formed  by  husband  after 
separation  begun.  |-  A  separation  l)etween 
husband  and  wife  brought  about  by  the  act 
of  the  husband  does  not  constitute  deser- 
tion unless  accompanied  by  an  intention  on 
his  part  to  )»ernninently  i)ut  an  end  to  co- 
habitation. \\  hether  the  husband's  conduct 
does  indicate  sucli  an  intention  is  a  ques- 
tion of  fact.  Where  the  separation  is  begun 
by  the  wile  withdrawing  from  the  matri- 
monial home,  owing  to  conduct  on  the  part 
of  the  husband  which  justilies  her  in  leaving 
him,  it  is  in  elFect  the  act  of  the  hu.sband 
and  not  of  the  wife.  A  separation,  begun 
by  tin'  husbaml  under  circumstances  which 
show   that    a(    the  lime   he   intende.I    it   to  be 
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only  teiiipui;uy.  may  become  desertion  if 
continued  by  the  liusband  with  the  intention 
of  making  it  permanent.  Where  a  separa- 
tion was  begun  by  a  wife  leaving  her  home 
owing  to  conduct  on  the  part  of  her  husband 
which  justified  her  in  withdrawing  herself 
temporarily  from  his  society,  and  the  hus- 
band afterwards,  when  the  wife  desired  to 
return  to  him.  absconded  and  held  no  fur- 
tiier  comunication  with  her.  Held,  that  the 
husband  was  guilty  of  desertion.  M'hite  v. 
117nfr,  7   C.L.Fv.  477. 

Constructive  desertion — Evidence — Matri- 
monial Causes  Act  1899  (N.S.W.)  (No.  14  of 
1899),  s.  16.] — A  husband  having  for  some 
years,  witliout  foundation,  continually  ac- 
cused his  wife  of  impropriety  of  conduct  and 
of  actual  misconduct  with  other  men  so  as 
to  justify  her  in  leaving  him,  she  threatened 
to  leave  him.  He  then  made  overtures  for  a 
reconciliation  which  the  wife  rejected,  but 
for  two  months  afterwards  cohabitation  be- 
tween them  continued,  and  during  that 
time  the  husband  continued  to  make  the 
same  charges  against  his  wife.  She  there- 
upon left  him.  After  the  separation  the 
luisband's  conduct  was  such  as  to  renuer  the 
wife's  return  to  him  practically  impossible. 
On  a  petition  by  the  wife  for  dissolution  of 
the  marriage  on  the  ground  of  desertion  for 
three  years  and  upwards.  Held,  that  an 
intention  to  drive  liis  wife  away  from  liim 
and  to  make  the  separation  between  them 
permanent  should  be  imputed  to  the  hus- 
band, and,  therefore,  that  the  desertion  was 
established.     Moss  x.  Moss.  15  C.L.E.  538. 

Constructive  desertion  by  wife — Matrimonial 
Causes  Act  1899  (N.S.W.)  (No.  14),  s.  13.]— 
Held,  on  the  evidence,  that  the  refusal  of  the 
wife  to  go  and  live  with  her  husl^and  in 
Western  Austraha  was  "  desertion  "'  within 
the  meaning  of  s.  13  of  the  Matrimonial 
Causes  Act  1899.  Fremlin  v.  Fremlin.  16 
C.L.R.  212. 

(c)  Drunkenness. 

Habitual  drunkenness  and  neglect  of  duties 
— Question  of  fact — Appeal — Matrimonial 
Causes  Act  1899  (N.S.W.)  (No.  14  of  1899), 
S.  13(b).  1 — The  question  whether  a  wife  has 
during  three  years  and  upwards  been  a  habi- 
tual drunkard  and  habitually  neglected  her 
domestic  dvities  or  rendered  herself  unfit  to 
C.L.E.D.         13 


discharge  them  within  the  meaning  of  s.  13, 
sub-s.  (h)  of  the  Matrimonial  Causes  Act 
1899  (N.S.W.)  is  a  question  of  fact,  and 
where  in  a  suit  by  the  husband  for  dis- 
solution of  marriage  on  the  ground  of  such 
drunkenness  and  neglect  of  duties  on  the 
part  of  the  wife  there  is  a  conflict  of  evi- 
dence, and  the  evidence  of  the  petitioner, 
if  believed,  is  sufficient  to  establish  his  case, 
a  decision  of  tlie  Judge  in  favour  of  the 
petitioner  will  not  be  disturbed  on  appeal. 
Malonen  v.  Moloney,  7  C.L.R.  61o. 

(d)  Intervention. 

Appointment    of     Crown    Proctor — Matri- 
monial Causes  Act  1867  (S.A.)  (31  Vict.  No.  3), 
SS.    28,    36,    37.] — The    power    conferred    by 
s.  28  of  the   Matrimonial  Causes  Act   1867 
j    to   appoint   a    Crown   Proctor   is   a   judicial 
'    power   and   an   appeal   will    lie   from   a    re- 
'    fusal  to  exercise  it.       Sucli  an  application 
made  at  the  instance  and  under  the  respon- 
1    sibility   of   the   Attorney-General    should   be 
i    granted    almost    of    course.      A    reasonable 
suspicion  entertained  by  the  applicant  is  a 
sufficient    ground    for    making   the    appoint- 
ment.    Dashirnod  v.  Maslin.  9  C.L.R.  4.31. 


(e)  Practice. 

Dismissal  of  petition— Discovery  of  fresh 
evidence — New  trial.] — See  Xew  Trial.  Ryan 
v.  Eyan.  18  C.L.R.  601. 

III.  DOMICIL. 

Domicil  of  origin — Divorce — Acquisition  of 
new  domicil — Burden  of  proof — Evidence.]— 

I  In  a  suit  for  divorce  brought  in  New 
South  Wales  by  a  iuisband.  he  having  given 
sufficient  evidence  to  prove  his  domicil  of 
origin  to  be  in  that  State,  the  burden  is  on 
the  respondent  to  establish  that  ne  has  lost 
that  domicil.  A  husband,  whose  domicil  of 
origin  was  in  New  South  Wales,  married 
I  there,  and  in  1896  went,  with  his  Avife's 
consent,  to  Westein  Australia,  Avhere  he 
worked  at  different  occupations,  and  where 
he  remained  until  1906,  with  the  exception 
of  a  short  visit  to  New  South  Wales  in 
1898.  In  1906  he  instituted  a  suit  for 
divorce  in  New  South  Wales  on  the  ground 
of  desertion  for  three  years  and  upwards, 
based  on  the  refusal  of  bis  wife  to  go  and 
live  with  him  in  Western  Australia.  This 
suit  was  dismissed  on  the  ground  tliat  there 
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liad  Ixcii  no  ilfscitioii.  Ilii'  luisliaiid  in  1!)(1(> 
rotiuiu'il  to  W'fsteni  .\ustialia,  and  in  1008 
bi'canu'  nianajrer  of  a  station  thore,  and  he 
retained  that  position  and  remained  in 
\Ve>*tern  Australia  until  1011.  wlu-n  In- 
instituted  in  New  South  Wales  a  second 
suit  for  divoree  on  tlio  pround  of  desertion 
for  three  years  and  upwards,  based  on  the 
loutiiuial  refusal  of  his  wife  to  go  and  live 
with  him  in  Western  Australia.  At  the 
iiearing  the  husband  denied  that  he  intended 
to  leave  Xew  South  Wales  i)ermanently  and 
to  make  his  home  in  Western  Australia. 
//( Id.  on  the  evidence,  that  tlie  wife  had 
not  discharged  the  onus  of  j)roving  that  the 
husband  had  lost  his  domicil  of  origin. 
rnnnilin    V.    Frrmlin.   If.    C'.L.R.   212. 

Domicil  of  origin — Change  of  domicil — 
Divorce  —  Jurisdiction.  J  —  The  respondent, 
whose  domicil  of  origin  was  in  Victoria, 
where  he  resided  and  carried  on  business, 
was  married  in  that  State,  but  never  lived 
there  openly  with  his  wife.  He  had  a 
branch  office  in  Sydney:  and  a  few  years 
after  his  marriage  he  brought  his  wife 
and  child  from  Melbourne  to  Sydney,  and 
there  made  a  home  for  them  at  which  he 
lived  with  them  for  a  few  months  and  then 
<leserted  them.  Fiom  tliat  time,  thouglv 
in  the  course  of  his  business  he  was  fre- 
quently in  Xew^  South  Wales  for  consider- 
able periods,  he  never  had  any  fixed  resi- 
dence there.  In  a  suit  brought  by  the  wife 
in  the  Supreme  Court  of  Xew  South  Wales 
for  dissolution  of  marriage  on  the  ground  of 
•lesertion.  Hrld,  on  the  evidence,  that  the 
respondent  had  not  acquired  a  domicil  in 
Xew  South  \AaIes,  and  therefore  the  Su- 
]>reme  Ciuirt  had  no  jurisdiction  to  enter- 
tain tile  suit.  In  order  to  establish  a 
change  of  domicil  in  such  a  case  there  must 
be  clear  evidence  of  an  intention  by  the 
hushan<l  to  abandon  his  domicil  of  origin 
and  to  make  a  new  permanent  home  in  the 
State  to  which  he  has  removed.  Parkrr  v. 
I'niL.r.  (1007)  7  S.R.  (X.S.W.i  '^AA. 
itdirmed.     1'nrkrr  v.  I'drkr,-.  r,  C.h.W.  (lOl. 

I\'.  XULLITV   OF  :\IAl^I{lA(iE. 

Prohibited  degrees  — Laws  of  England  intro- 
duced into  colony  on  settlement  28  Henry 
VIII.,  C.  7,  s.  11. 1 — Tho  maiTinge  laws  of 
EnL'laiid  Wire  part  of  the  body  of  English 
law     introduced     into    the    ddonv    of    Xew 


S„utli  Wales  on  tiie  lirst  settlement.  Marri- 
ages within  the  prohibited  degrees  pre- 
scribed in  28  Henry  \'lll  e.  7  are  therefore 
voidable  during  the  lifetime  of  the  parties 
l>y  the  Supreme  Court  of  tliat  State  in  its 
Matrimonial  Causes  Jurisdiction.  Major 
(i.e.  Millrr)  v.  Millrr,  (1006)  6  S.R. 
(X.S.W.I  24.  alHrmcd.  Millrr  v.  Major, 
4  C.F.R.  210. 

V.  .JUDICIAL  Sl-:i'AH.\T10X. 


Suit  for— Married  Women's  Protection  Act 
1896  (S.A.)  (59  &  60  Vict.  No.  664),  ss.  2,  4.]— 
Under  s.  2  of  tho  Married  Women's  Protection 
Act  1800  (S.A.)  an  order  having  the  effect  of  a 
decree  for  judicial  separation  may  be  made 

I  by  a  Court  of  summary  jurisdiction  on  the 
ground  of  cruelty  committed  during  the  six 

I  months  preceding  the  complaint.  Kroehn  v. 
Kroehn,  15  C.L.R.  137. 

VI.  SEPARATIOX  DEED. 

Annuity  payable  to  trustee  for  wife — 
Restraint  on  anticipation — Provision  for  re- 
vocation —  Notice  Condition  precedent  — 
Waiver  —  Equitable  plea.]  —  If  there  be  a 
personal  covenant  for  the  payment  of  an 
annuity  to  a  married  woman  for  her  sepa- 
rate use,  a  restraint  on  anticipation  may 
be  eft'ectually  attached  to  such  separate  use. 
By  a  separation  deed  between  a  husband, 
his  wife  and  a  trustee,  the  husband  agreed 
to  pay  an  annuity  of  £400,  payable  quar- 
terly, to  the  trustee  upon  trust  for  the  wife 
for  her  separate  use  without  power  of 
anticipation.  By  the  deed  it  was  providecl 
that,  in  the  event  of  the  husband,  at  any 
time  after  the  expiration  of  one  .vear,  con- 
sidering the  amount  of  the  annuity  should 
be  reduced,  he  should  give  notice  to  tlie 
trustee,  and  that,  in  the  event  of  no  agree- 
ment being  arrived  at  between  the  parties 
as  to  the  amount  within  one  month  after 
the  notice,  the  arrangement  should  be  at  an 

j  <'nd  and  the  covenants  and  agreements 
should    become    void.      //<  W.     (ll     that    tiie 

!  restraint  on  anticipation  liad  nothing  to 
d(^    with    the    provision    as    to    reduction    of 

j    the   amount   of   the   annuity,   and    (2)    that 

i  tlie  provision  for  notice  being  given  to  the 
trustee  was  directory  and  not  imperative, 
and.  therefore,  that  tlie  wife  might  waive 
the  noti<<..  11,1,1.  further,  even  if  the  pro- 
vision a>  to  notice  Itcing  given  to  tlie  trus- 
tee  were    im|)erative.   th<^    wife   having    pur- 
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ported    to    waive    the    notice    and    having 
thereby    misled    the    husband,    and    induced 
liim    to    alter    his    position    and    to    refrain 
from   taking  the   steps   pointed   out   l)y   tlie    , 
deed,    could    not    claim    payment   under    the 
4eed.    Pafersoii  v.  McXaghten.  2  C.L.R.  615,   j 
ve\eising AlcXaghten.  v.  Patersqn.  (1905)    5 
S.R.    (X.S.W.)    90.  affirmed.     McXa(/hte)i  v.    | 
ratersoiK  P.C.   6    C.L.R.  257 :  1907  A.C.  183. 

VII.  :\IAINTEXAXCE  AND  CUSTODY. 
Leaving  child  without  means  of  support- 
Child  taken  by  wife  from  custody  of  husband 
against  his  will— Refusal  by  Supreme  Court 
to  enforce  father's  right  to  custody— Infants'    > 
Custody  and  Settlements  Act  1899  (N.S.W.)    I 
(No.  39  of  1899),  ss.  5,  6— Deserted  Wives   i 
and  Children's  Act  1901  (N.S.W.)  (No.  17    of   | 
1901),  ss.   4,  7.] — Under  ss.   i   and   7    of  the 
Drsrrted    ^Vives    and    Children's    Act    1901 
( X.S.W. ),    any    justice    may.    in    a    proper 
proceeding  for  that  purpose,  if  satisfied  that 
a  wife  or  child  is  in  fact  left  without  means 
(if    support    by    a    husband,    and    that    the 
husband  is  able  to  contribute  to  their  sup- 
])ort.  make  an  order  against  the  luisband  for 
the  payment  of   a   certain  sum  periodically 
towards  the   support   of   the   wife   or    child.    | 
Sect.  ()  of  the  Infa7its'  Custody  find  Settle- 
ments   Act    1899     (X.S.W.)     provides    that    j 
where  any  parent  of  a  child  apiilies  to  the 
Supreme  Court  for  a  writ  or  order  for  the    j 
l)roduction    of    the    child,    the    Court    may 
decline  to  make  the  order  if  it  is  of  opinion    , 
that  the   parent  has   disentitled  himself   to 
liave   the   custody,    or   that   the   child    is    of 
such  an  age  or  in  such  a  state  of  liealth  as 
to   render   any  change   in   its   custody   inex- 
])pdient.      A    wife,    who    had    deserted    her 
husband,    took    and    kept    away    from    his 
custody  and  against  his  will  a  child  of  the 
marriage,   and  the   Supreme   Court   without 
giving    reasons,    refused    an    application    by 
the  husband  for  an  order  directing  the  wife 
to    deliver   the    child   to    his    custody.      The 
Avife   and    child    had   no    means    of   support, 
and  the  husband.  thoi>gh  willing  and  able  to 
support  the  child  if  returned  to  his  custody, 
refused   to   contribute   to   its   support  while 
it  remained  away  from  him  in  the  ciistody 
of  his  Avife.     Held,  that  the  husband  was  not 
■guilty   of  leaving  the   cliild   without  means 
of  support  within  the  meaning  of  ss.  4  and 
7  of  the  Deserted  Wires  and  Children's  Act 
1901     (X.S.W.).      The   effect   of   the   refusal 


by  the  Supreme  Court  to  grant  the  appli- 
cation of  the  husband  was  not  to  give  the 
wife  the  legal  custody  of  the  child,  but 
merely  to  relegate  the  parties  to  their  legal 
rights  apart  from  the  Infants'  Custody  and 
Settlements  Act  1899  (X'.S.W.).  Chantler 
v.  Chantler,  (1906)  6  S.R.  (X\8.W.)  412, 
reversed.  Chantler  v.  Chantler,  4  C.L.R. 
.585. 

Custody  and  maintenance  of  child  not 
provided  for  in  decree — Undertaking  by  wife 
not  to  apply  for  maintenance — Matrimonial 
Causes  Act  1899  (N.S.W.)  (No.  14  of  1899), 
S.  60.] — The  decree  in  a  suit  for  jiidicinl 
separation  gave  the  husband  custody  of  the 
cliildren  of  the  marriage,  naming  them,  and 
contained  an  undertaking  by  the  wife  not 
to  claim  at  any  time  maintenance  for  her- 
self so  long  as  the  parties  remained  judici- 
ally separated.  Held.  that,  under  the  deci- 
sion in  Broun  v.  Brown,  3  C.L.R.  373,  the 
Divorce  Court  had  jurisdiction  to  entertain, 
and  the  wife  was  not  precluded  by  the  de- 
cree from  making  a  subsequent  application 
to  the  Court  under  s.  60  of  the  Matrimonial 
Causes  Act  1899  for  an  order  against  the 
husband  for  the  custody  and  maintenance 
of  a  child  of  ttie  marriage  born  after  the 
decree,  for  which  no  provision  had  been 
asked  in  the  suit  or  made  in  the  decree. 
Quaere,  whether  an  express  undertaking  by 
the  wife  not  to  make  application  for  main- 
tenance of  the  child  would  have  been  bind- 
ing.    Brown  v.  Brown.  4  C.L.R.  595. 

No  order  as  to  maintenance  of  child — Sub- 
sequent proceedings  for  maintenance  under  De- 
serted Wives  and  Children's  Act  1901  (N.SW.) 
(No.  17  of  1901),  ss.  4.  7 — Jurisdiction  of  in- 
ferior Court  —  Res  judicata  —  Prohibition — 
Matrimonial  Causes  Act  1899  (N.S.W.)  (No.  14 
of  1899),  s.  60.1— By  s.  60  of  the  Matrimonial 
Causes  Act  1899  the  Supreme  Court  in  its 
matrimonial  causes  jurisdiction  has  power, 
in  a  suit  for  judicial  separation,  to  make 
such  orders  as  it  deems  just  for  the  custody 
maintenance  and  education  of  the  children 
of  the  parties  to  the  suit,  either  by  interim 
orders  before  the  final  decree,  tir  by  pro- 
visions in  the  final  decree,  or  after  the  final 
decree,  upon  application  for  that  purpose. 
S'ects.  4  and  7  of  the  Deserted  Wires  and 
Children's  Act  1901  inter  alia,  give  power 
to  justices,  upon  complaint  duly  made,  if 
thev  are  satisfied  that  a  child  is  left  bv  its 
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fathor  witlioiit  iiifiiiis  of  support,  mnl  tliat 
tlio  father  is  able  to  eontrilmte  to  its  suj)- 
port.  to  make  an  order  for  tlie  paymont  hy 
the  father  of  a  certain  sum  weekly  or  other- 
wise for  that  i)urpose.  In  a  suit  by  the 
wife  the  Supreme  C'ourt.  by  consent,  made  a 
decree  for  judicial  separation,  and  jjave  the 
husband  custody  of  the  children,  certain 
rights  of  access  being  reserved  to  the  wife. 
Tlie  wife  was  at  the  time  pregnant,  but  no 
order  was  asked  for  or  made  with  regard 
to  the  iiKiintenan.c  of  the  cliild  about  to  be 
born.  After  tlie  l)irth  of  the  child  the  wife 
took  proceedings  against  her  husband  before 
a  magistrate,  under  the  Deserted  Wires  and 
ChHdre)rs  Aef  1001.  for  maintenance  of  the 
child,  /feld,  that  the  existence  of  the  decree 
of  judicial  separation,  whether  regarded  as 
the  foundation  for  a  plea  of  res  judicata. 
erroneously  rejected  by  the  inferior  Court, 
or  as  ousting  the  jurisdiction  of  the  inferior 
Court,  was  a  bar  to  the  proceedings,  inas- 
much as  the  relief  sought  by  the  wife  was  re- 
lief which  she  might  have  obtained,  and  might 
still  obtain,  from  the  Supreme  Court,  and 
that  a  prolii!)itiou  should  go  to  restrain  the 
inferior  Court  from  further  proceeding  in 
the  matter.  Rule  absolute  for  prohibition. 
Ex  parte  Bindon.  (1004)  4  S.R.  (N.S.W.) 
503.   approved,      lirmrn   v.    firoini.   .•?   C!.L.E. 

Dissolution  of  marriage  and  permanent 
maintenance  -Failure  of  respondent  to  enter 
appearance  in  suit  Right  to  be  heard  on 
question  of  maintenance. 1  In  a  suit  for  dis 
solution  of  maniage  in  wliicli  the  j)eti- 
tioner  asked  for  an  ordei-  for  jjernument 
maintenance,  the  respondent  failed  to  enter 
an  appearance  in  accordance  with  the  rules 
of  Court,  but  at  the  hearing  asked  to  be 
allowed  to  be  heard  by  his  solicitor  on  the 
que.stion  of  maintenamc  only.  The  Jiulge 
refused  to  hear  the  scdiiitoi,  and  made  an 
order  for  the  payment  of  permanent  main- 
teiiiince.  Held.  that,  notwithstanding  the 
failure  to  enter  an  ap])earance  in  the  suit, 
the  respondent,  in  the  abseiice  of  express 
provision  to  the  contrary,  was  entitled  to 
be  heard,  and  the  order  for  maintenance, 
having  been  made  without  bcming  him.  was 
bad.      Itirk  V.   [lirk.  .-)  C.L.i;.    KKI. 

Attachment  Disobedience  of  order  for 
payment  of  maintenance  Order  irregularly 
made     Order  for  maintenance  in  decree  abso- 


lute Matrimonial  Causes  Act  1899  (N.S.W.) 
(No.  14).  ss.  39.  40— Divorce  Rules  of  October 
27,1892.  rr.  119, 135,  136.1- III  Octoh.-r.  1901. 
a  petition  for  divorce  was  filed  against  the 
aj)|)ellant  by  the  respondent,  his  wife.  Thi* 
petition,  which  was  personally  served  upou 
the  appellant,  contained  a  prayer  for  per- 
manent alimony.  The  apjjellant  did  not 
enter  any  appearance  in  the  suit,  and,  iit 
November.  lOOl,  a  decree  nisi  was  granted 
directing  the  appellant  to  pay  a  periodical 
sum  for  maintenance.  'Jhe  decree  nisi  was 
served  upon  the  appellant,  and,  in  Jaiuiary, 
1902,  was  made  absolute.  The  decree  abso- 
lute contained  an  order  for  payment  of 
maintenance  in  the  same  terms  as  had  been 
provided  in  the  decree  nisi.  The  appellant 
sub.se(]uently  married  again.  In  Decemlwr. 
1910,  the  decree  absolute  was  served  upou 
the  appellant,  and  an  order  of  attachment 
was  made  against  liim  for  non-payment  of 
maintenance  due  under  this  decree  since 
tlie  date  of  service.  ITeld.  that  under  s.  40 
of  thr  Matrimonial  Causes  Act  ISOO,  and 
Rule  119  of  27tli  October.  1892,  an  indepen- 
dent application  should  have  been  made  for 
])ermanent  maintenance  by  the  respondent, 
and  that  the  inclusion  of  such  an  order  iit 
the  decree  absolute  was  an  irregularity. 
P.ut,  held.  also,  that  under  all  the  circum- 
stances the  oi'der  so  made  was  within  the- 
jurisdiction  of  tiie  Court  and  was  not  con- 
trary to  natural  justice,  that  it  was  too 
late  to  take  advantage  of  tiie  irregularity, 
and  the  attachment  was  ])roperly  granted 
foi-  di.sobedience  of  the  order.  liuhic  v. 
Riihir.    1.*}   C.L.R.   IJ.-.O. 

Custody      Child  of  marriage— Discretion  of 
Judge-  Matrimonial  Causes  Act  1899  (N.S.W.) 

(No.  14),  s.  4.]— An  order  of  the  Judge  in 
Divorce  under  s.  4  of  tlie  Matrimonial 
Causes  Act  1899,  awarding  tiie  husband,  the 
successful  petitioner  in  a  suit  for  dissolu- 
tion of  marriage,  the  custody  of  a  child  of 
the  marriage  is  not  a  judgment  which  "  af- 
fects the  status  of  any  person  .  .  . 
under  till'  laws  relating  to  divorce"  within 
the  meaning  of  s.  :',.-,.  sub-s.    ia]     (:?).  of  the 

Jlldiri,,,/      \,l     l<t(i;;.        In     the    exercise    of    the 

powers  eonferred  upon  llie  Divorce  Court 
bv  the  Malriinuuinl  (',nis,s  Art  ]S!t!).  witii 
regani  to  \Uv  .iisto.iy  of  eliil.lreii.  the  Court 
lias  ;i  wide  discretion,  wliicli  will  not  be 
reviewrd    l,y    a    Court   of    Appeal    unless   it    is 
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principle.  Principles  to  be  observed  by  the 
Court  in  the  exercise  of  its  discretion,  con- 
sidered. Special  leave  to  appeal  refused. 
Daniel  v.  Daniel,  4   C.L.R.   .563. 

VIII.  COSTS. 

Collusion  —  Intervention  —  Liability  of 
Crown  for  costs — Matrimonial  Causes  Juris- 
diction Act  1864  (Qd.)  (28  Vict.  No.  29),  ss.  22, 
46 — Matrimonial  Causes  Act  1875  (Qd.)  (39 
Vict.  No.  13),  s.  7.]— Sect.  22  of  the  Mntri- 
inonial  Causes  Jurisdiction  Act  1864  (Qd.) 
provides  that  notice  must  be  given  to  the 
Attorney-General  of  the  presentation  of  a 
petition  for  dissolution  of  marriage,  and 
s.  7  of  the  Act  of  1875  (Qd.)  amending 
the  Matrimonial  Causes  Jurisdiction  Act 
1864.  provides  that  any  person  may  at  any 
time  during  the  progress  of  the  cause  or 
before  tlie  decree  is  made  absolute  give  in- 
formation to  the  Attorney-General  of  any 
matter  material  to  the  case,  and  that  the 
Attorney-General  may  thereupon  intervene. 
Sect.  46  of  the  Act  of  1864  provides  that 
*■  The  Court  on  the  hearing  of  any  suit  or 
on  the  hearing  of  any  appeal  may  make 
such  order  as  to  costs  as  to  the  Court 
may  seem  just."  Held  (Isaacs,  J.,  dissent- 
ing), that  the  Attorney-General  intervening 
is  not  liable  to  pay  or  entitled  to  receive 
costs.  The  Attorney-General  of  Queensland 
V.  Holland,  15  C.L.R.  46. 

Costs  of  unsuccessful  wife — Matrimonial 
Causes  Act  1899  (N.S.W.)  (No.  14  of  1899), 
S.  47.] — In  a  suit  for  divorce  by  a  husband 
in  wiiich  he  is  successful,  his  wife  is  entitled 
to  her  costs  which  have  been  reasonably  in- 
cuiTed.  unless  it  is  proved  that  she  has 
sufficient  means  to  pay  them  after  providing 
for  her  reasonable  maintenance,  and  the 
burden  of  proving  that  costs  have  been  im- 
reasonably  incurred  by  her,  and  that  she  has 
sufficient  means,  is  upon  the  husband. 
Fremlin  v.  Fremlin.   16   C.L.R.   212. 

IX. INSOLVENCY. 

Insolvency  of  husband — Separate  property 
of  wife — Savings  of  wife  out  of  housekeeeping 
allowance  by  husband — Deposit  in  Savings 
Bank — Burden  of  proof.] — See  Insolvency. 
Jark  v.  Smail.  2  C.L.R.  684. 

Insolvency  of  married  woman — Whether 
her  property  subject  to  restraint  on  anticipa- 


tion vests  in  trustee.] — See  Insolvency. 
Foster  v.  Shachell,  3  C.L.R.  460. 

X.  GIFT  BY  HUSBAND  TO  WIFE. 
House    used    as    family    home — Purchase 
money  provided  by  husband.] — See  Adminis- 
tration.     Union    Trustee  Co..   etc.  v.   Webb, 
19  C.L.R.   669. 

XI.  WIFE'S  TORTS. 
Liability  of    husband  for   wife's  torts — Ex 
contractu  or    ex  delicto — Married    Women's 
Property  Act  1890  (Qd.)  (54  Vict.  No.  9),  s.  3 

(2).] — Agnes  Brown,  a  married  woman  with 
separate  estate,  leased  a  furnished  house 
from  the  plaintiff.  She  used  it,  as  the 
plaintiff  had  done,  as  a  private  hospital. 
There  was  a  covenant  to  keep  the  premises 
and  furniture  in  a  good  state  of  repair  and 
condition.  During  the  lease  Agnes  Brown, 
in  fumigating  one  of  the  rooms,  set  fire 
to  the  house,  with  the  result  that  it  and 
some  of  the  furniture  were  consumed.  The 
jury,  in  an  action  for  breach  of  the  coven- 
ant and  negligence,  in  Avhich  the  husband 
Duncan  Brown  was  joined  as  a  defendant, 
found  that  the  fire  was  caused  by  the  neg- 
ligence through  ignorance  of  Agnes  Brown. 
Held,  (1)  that  the  action  could  have  been 
brought  against  the  defendant  Agnes  Brown 
either  on  the  express  condition  to  keep  in 
repair,  or  on  the  implied  condition  arising 
from  the  contract  of  demise  not  to  commit 
waste,  or  on  the  duty  not  to  commit  waste. 
(2)  That  the  wife's  negligence  was  not  a 
tort  pure  and  simple,  that  the  action  arose 
essentially  out  of  contract.  (3)  That  since 
the  Married  Women's  Properti/  Act  1882, 
45  Vict.  c.  75  [(Queensland)  54  Vict.  No. 
9].  a  husband  is  not  liable  for  his  wife's 
torts.  Reasoning  of  Fletcher  Moulton,  L.J., 
in  Cuenod  v.  Leslie  (1909)  1  K.B.,  880,  at 
p.  888.  adopted.  Brown  v.  Holloway,  10 
C.L.R.  89. 

XII.  CROWN  LANDS. 

Married  woman  living  with  her  husband — 
Right  to  lease  Crown  lands — Crown  Lands 
Act  1889  (53  Vict.  No.  21),  s.  47.]— ^ee  Crown 
Lands.  Wingadee  Shire  Council  v.  Willis, 
11  C.L.R.    123. 

Married  woman — Right  to  acquire  addi- 
tional conditional  purchase.] — See  Crown 
Lands.    Phillips  v.  Lynch.  5  C.L.R.  12. 
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IMMIGRANT.'  MEANING  OF. 


Australian  citizen — Australian  nationality — 
The  Constitution  (63  &  64  Vict.,  c.  12),  s.  Si- 
Immigration  Restriction  Act  1901  (No.  17  of 
1901).] — Seinhlc.  there  is  no  Aiistralisin 
nationality  as  distinfuii^'l't'd  from  British 
nationality,  so  as  to  limit  tlie  power  of  the 
Commomvealth  under  s.  51  of  the  Constitu- 
tion to  exclude  persons  from  Australia. 
Quaere,  whether  the  power  of  the  Parlia- 
ment under  s.  51  of  the  Constitution,  to 
deal  with  "  immigration, "  extends  to  the 
case  of  Australians  absent  from  Australia 
on  a  visit  animo  revertendi.  Attorney- 
(TPncral  for  the  Common  Health  v.  Ah 
ShriDiff.   4   C.L.P.  949. 

Member  of  Australian  community  returning 
from  abroad — Home  —  Domici!  —  Abandon- 
ment of  home — The  Constitution  (63  &  64 
Vict..  C.  12),  s.  51  (xxvii.).  I — .\  i^erson  \vhos(> 
IK-rniaiK'iit  lioiiir  is  in  Austialia  and  who. 
therefore,  is  a  menilter  of  tlic  Australian 
community,  is  not.  on  arriviuii;  in  Australia 
from  abroad,  an  iniinijirant  in  respect  of 
whose  entry  tiic  Pailianicnt  of  the  Com- 
monwealth can  legislate  under  the  power 
conferred  by  s.  51  (xxvii.)  of  the  Constitu- 
tion to  make  laws  with  respect  to  immigra- 
tion, and,  therefore,  such  a  person  is  not  an 
immigrant  within  the  meaning  of  the  Jmmi- 
gration  Jtestrirtinn  Art  19(il-l<t(l5.  l[rl,l. 
on  the  evidence  i  fstnicn  and  Ifif/ifiiifi.  .T.T.. 
dissenting),  that  tlif  iliigitimatc  son  of  a 
Victorian  woman  who  iiad  his  original  iiomc 
in  \i<toria.  but  at  the  age  of  5  years  was 
taken  liy  his  fatlier.  a  Chinese,  to  China, 
where  he  remained  for  20  years,  iiad  never 
abandoned  that  home.  and.  therefore,  on  his 
return  to  Australia  was  not  an  immigrant 
witliin  the  ftiuffration  Rest  rirf  ion  Arts 
1901-1905.  I'nlfer  v.  .1/i>io/»«m.  7  (  .L.lt. 
277. 


Dictation  test  Immigration  Restriction 
Act  1901  (No.  17  of  1901).  s.  3  Immigration 
Restriction  Act  1905  ( No.  17  of  1905).  ss.  4.  8).  I 
— An  ollicer  of  Customs  intending  to  put 
the  dictation  test  to  the  defendant  as  pro- 
vided by  s.  ;5  (fl)  of  the  Immifiraiion  Ue- 
Htrirtiou  Aet  1901  (as  amended  by  s.  4  of 
the  Immiyrution  Restriction  Amendment 
Act  1905),  told  him  he  would  read  the 
])assage  slowly  and  then,  if  the  defendant 
said  lie  couhl  write  it.  he,  the  officer,  woubl 
r.ad  again  sin\viy.  I'lie  officer  then  \v<u\ 
the  pa.ssage,  slowly,  the  defendant  said  that 
he  could  not  write  it,  the  passage  was  not 
read  again,  and  the  officer  t<dd  the  defen- 
dant lie  was  a  prohibited  immigrant.  Held 
by  tyConnor,  Isaacs,  an<t  lliggins.  .J.J.,  that 
the  dictation  test  was  not  properly  put  so- 
as  to  make  tlie  defendant  a  proliil)ited  ini- 
migrant.      I'oll^  r  v.   Minahan.  7   C.I..1;.  ■ITl. 

Autrefois  acquit— Immigrant  landed  under 
restraint  of  law  Unconstitutional  Prior 
domicil  in  Commonwealth — Immigration  Re- 
striction Act  1901  ( No.  17  of  1901 ),  ss.  3.  5,  7 
Colonial  Laws  Validity  Act  (28  &  29  Vict., 
c.  63),  s.  2.1 — It  is  no  defence  to  a  prosecution 
for  "  being  a  ])rohibited  immigrant  found 
within  the  Commonwealth "  on  2nd  .lune, 
that  the  accused  was  previously  convicted 
on  a  similar  charge  laid  as  of  13th  .Tanuary- 
and  that  such  conviction  was  quashed.^ 
Chin    (!rr.  v.    Martin.   ?^   C.L.T!.    040. 

Education  test  -Language,  by  whom  to  be 
Chosen.l — It  is  for  the  officer,  and  not  the 
immigrant,  to  select  the  European  language 
for  the  purpose  of  applying  the  test  under 
s.  ;}  (a)  of  the  Immigration  Ifestriction  Art 
1901.  Where  prohibited  immigrants  wen- 
discovered  as  stowaways,  arrested  on  board 
ship  at  Fremantle.  and  brought  ashore  in 
custody,  it  is  no  defence  to  a  sulisecpient 
))rosecution  for  being  i»rohibited  immigrants 
foinxl  within  the  Conionwealth.  that  the\ 
were  brouglit  ashore  in  the  custody  of  the 
law.  In  order  to  prove  tliat  a  person  wlu. 
enters  tlic  (oniiiioinvealtli  is  an  ■"  ininii- 
giant  "  within  tlie  meaning  of  tiie  fmmi- 
graiion  Restriction  Aet  1901.  it  is  not  neces- 
sary to  i>rove  that  he  intended  to  remain 
in  the  Commonwealth  for  any  definite 
period.  Under  the  Act  of  1001.  a  person 
fornieily  domieiled  in  the  ( 'oinmonwealtli- 
niiglit  be  convicted  of  I.eiiig  a  prohibited 
immigrant    if   be  did   not   satisfy  the   proper 
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officer  that  he  had  been  so  domiciled.  ChUt 
Gee  V.  Martin:  Choir  Quiit  v.  Martin.  3 
C.L.R.  649. 

II.  PROHIBITED  IMMIGRANT. 

Evidence — Prior  conviction  for  being  a 
prohibited  immigrant — Immigration  Re- 
striction Act  1901-1912  (No.  17  of  1901— No.  38 
of  1912),  ss.  3,  4,  5,  7. — The  fact  that  a  person 
lias  been  cunvieted  under  tlie  Immifiration 
Restriction  Aet  1901-1912  of  being  a  pro- 
liibited  immigrant  is  not,  on  a  subsequent 
prosecution  of  the  same  person  for  being  a 
prohibited  immigrant  found  on  a  subsequent 
occasion  within  the  Commonwealth,  evidence 
tiiat  he  is  then  a  prohibited  immigrant. 
Bnia    V.   .1/;    Kcr.    17    C.L.R.   433. 

Naturalised  subject  —  Evidence  —  Finding 
of  Supreme  Court  of  State  on  habeas  corpus — 
Immigration  Restriction  Act  1901  (No.  17  of 
1901),  s.  7.] — On  the  return  of  a  habeas  corpus 
to  L.  to  produce  the  body  of  A.,  a  Chinese, 
L.  alleged  that  he  held  A.  under  the  autho- 
rity of  the  Commonwealth  Immigi-ation  Re- 
striction Acts  as  being  a  prohibited  immi- 
grant. The  Judge  of  the  Supreme  Court 
of  Victoria  who  heard  the  matter  found  as 
a  fact,  upon  the  affidavits  read  before  him, 
that  A.  was  identical  with  a  naturalized 
Victorian  subject  of  the  King  of  that  name, 
and  was  domiciled  in  Victoria,  and,  holding 
that  such  Acts  did  not  apply  to  him 
ordered  his  release.  On  a  subsequent  pro- 
secution of  A.  under  those  Acts  for  being 
a  prohibited  immigrant  found  within  the 
Commonwealth.  Held,  that  such  judgment 
was  not  admissible  evidence  upon  the  ques- 
tion of  fact  of  the  identity  of  A.  Christie 
v.  Ah  f<heiiu(/.  3  C.L.R.  998. 

III.  MASTER  OF  VESSEL. 

Master  of  vessel  from  which  prohibited 
immigrant  enters  Commonwealth — Formal 
defect  in  conviction — Fine  imposed  without 
alternative  of  imprisonment — Immigration 
Restriction  Act  1901  iNo.  17  of  1901),  s.  9— 
Immigration  Restriction  Amendment  Act  1905 
(No.  17  of  1905),  s.  12— Appeal— Statutory 
prohibition — Amendment — Judiciary  Act  1903 
(No.  6  of  1903),  s.  37.1— Thp  master  of  a  ship 
from  wliicli  a  proliil>ited  immigrant  had 
entered  the  Commonwealth  was  convicted 
in  a  Police  Court,  by  a  magistrate  exercising 
federal  jurisdiction,   of  an   offence  under   s. 


9  of  the  Iinmiyration  Restriction  Act  liMll. 
and  ordered  to  pay  a  fine  of  £100  and  costs. 
On  an  application  to  the  High  Court  for 
a  prohibition.  Held,  that  the  magistrate 
had  the  same  power  as  regards  costs  as 
if  he  had  been  exercising  his  ordinary  juris- 
diction, and  that,  even  if  the  conviction  was 
defective  in  that  it  did  not  impose  a  term 
of  imprisonment  in  default  of  payment  of 
the  fine,  the  High  Court  had  power  under 
s.  37  of  the  Judieiarii  Act  to  amend  it  by 
adding  the  alternative.  The  grounds  of  the 
prohibition  being  statutory,  the  High  Court 
dealt  with  it  as  an  appeal,  and  made  an 
order  dismissing  the  appeal  with  cost's. 
Alexander  v.  Donohoe,  4  C.L.R.  781. 

IV.  STOWAWAY. 

Prohibited  immigrant — Stowaway — Deemed 
to  be — Immigration  Restriction  Act  1901-1908, 
ss.  9a,  9b,  9c,  9d.]— Sect.  9d  of  the  Immigra- 
tion Restriction  Act  1901-1908  does  not 
exhaustively  define  the  term  stowaway  as 
used  in  s.  9a,  but  must  be  construed  as  an 
extension  of  that  term,  and  as  indicating 
that  persons  belonging  to  the  class  men- 
tioned, though  not  in  fact,  apart  from  the 
section,  stowaways,  shall  be  deemed  to  be 
stowaways  for  the  purposes  of  the  Act.  The 
ofl'ence  created  by  s.  9a  is  complete  at  the 
coming  of  the  ship  into  port,  and  cannot 
be  purged  by  subsequent  notice,  even  if  that 
notice  be  given  at  the  earliest  possible  mo- 
ment after  knowledge  of  the  fact.  Mnller 
V.  DaUjety  &  Co.  Ltd..  9  C.L.R.  693. 

Port  of  Fremantle.] — The  word  port  as  used 
in  tlie  Imuilgriition  Restriction  Act  1901- 
1908  is.  in  the  absence  of  any  definition  in 
the  Act  itself,  to  be  regarded  in  the  ordi- 
nary sense  of  a  shipping  or  commercial  port, 
and  as  such  includes,  in  the  case  of  the  Port 
of  Fremantle.  Gage  Roads,  Carnac,  and 
Owen's  Anchorage.  MuUer  v.  Dalgety  & 
Co.  Ltd..  9  C.L.R.  693. 

V.  DOMICIL. 

Prohibited  immigrant — Domicil  in  Australia 
— Evidence — Immigration  Restriction  Act 
1901-1910  (No.  17  of  1901— No.  10  of  1910), 
S3.  3,  7.] — A  Clunese  came  from  China  to 
Australia  in  1898.  leaving  liis  wife  behind 
him.  He  remained  in  Australia  about  six 
years,  not  learning  English,  of  which  he  ac- 
qtiired    only    an    imperfect    knowledge    of    a 
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few  words,  ami  liaviiij;  no  ro.sideiK'o  or 
house  of  his  own.  He  went  back  to  China 
in  1904  at  the  call  of  filial  duty,  remained 
there  for  eight  years,  and  came  back  to 
Australia  in  1912,  still  without  his  wife. 
Hehl.  that  the  evidence  did  not  establish 
that  lie  had  an  Australian  domicil  before  he 
went  to  China  in  1!1()4,  and,  therefore,  tJiat 
he  was  i)roperly  convicted  of  an  oflfence 
under  s.  7  of  the  Immigration  Restriction 
Act  1901-1910  in  respect  of  his  coming  to 
Australia  in  1912.  Ling  Pack  (otherwise 
Ah    Sing)    v.    fileeson,    l.j    C.L.Tt.    72-'). 

VI.  HABEAS  CORPUS.  \ 

Prohibited  immigrant — No  opposition  to  j 
discharge  from  custody — Immigration  Re- 
striction Act  1901  (No.  17  of  1901),  s.  3,  sub-s, 
(n).] — Two  Chinese,  who  alleged  that  they 
had  formerly  resided  for  several  years  in 
Victoria,  and  had  left  that  colony  on  a 
visit  to  China,  were,  on  their  return,  pre- 
vented from  landing  in  Melbourne  by  the 
Commonwealth  officer  appointed  under  the 
Immigration  Restriction  Act  1901  to  ex- 
amine persons  suspected  of  being  prohibited 
immigrants.  They  were  detained  in  custody 
on  l)oard  the  ship  in  which  they  had  ar- 
rived, and  when  the  ship  called  at  the  port 
of  Sydney,  on  its  return  journey  to  China, 
applications  were  made  on  their  l)ehalf  to 
the  High  Court  for  writs  of  habeas  corpus 
directing  the  captain  of  the  ship  to  bring  tlio 
applicants  before  the  Court  to  be  dealt  with 
according  to  law.  The  writs  were  directed 
to  be  issued,  and  on  their  return  by  the 
captain  with  the  bodies  of  the  applicants, 
no  one  appeared  to  oppose  their  discharge. 
Held,  that  prima  facie  they  were  entitled 
to  be  at  liberty,  and  that,  as  no  one  appeared 
to  show  cause  why  they  should  be  kept  in 
custody,  the  Court  was  bound  to  order  their 
<lischarge.  R.  v.  Litulherg:  Ex  parte  Jong 
Ifinff:  I',  v.  Lindherg:  E.r  pnrtr  Jong  AfV. 
:}   (M,.i:.   'X]. 

Vn.  INFANT— DOMH'IL  OF  FVPHER. 
Prohibited  immigrant  Domicil  of  father 
in  Australia  Immigration  Restriction  Act 
1905  'No.  17  of  1905),  s.  4  Immigration 
Restriction  Act  1901  (No.  17  of  1901),  s.  3.1 
Tlir  fact  that  tlii'  fatlicr  of  an  infant,  born 
<;nt  of  Australia,  and  who  has  never  been 
in  Australia,  is  domiciled  in  Australia  is 
irrelevant  to  the  question  wlicthcr  tliat   in- 


fant on  coming  to  Australia  is  a  prohibited 
immigrant  witliin  the  meaning  of  the  Im- 
migration    Restriction   Acts    1901-1905.     Ah 

Yin   V.   rhrlstir.   4   C.L.R.    1428. 

VIU.   MEMBER  OF  SHIPS  CREW. 

Prohibited  immigrant— Desertion—  Absence 
from  muster — Evasion  of  an  officer— Immigra- 
tion Restriction  Act  1901  (No.  17  of  1901), 
SS,   3  (k),  5.] — A  member    of    the    crew    of  Li 

vessel,  not  being  a  public  vessel  of  any 
(;overnment,  who,  in  a  port  in  the  Com- 
monwealtli,  deserts  that  ship  and  is  absent 
from  a  nuister  of  the  crew  made  in  pursu- 
ance of  s.  :i  (A)  of  tlie  Immigration  Restric- 
tion Act  1901,  is  an  immigrant  who  has 
evaded  an  officer,  witliin  tiie  meaning  of  s. 
.")  of  that  Act.  Li  \V<ni  Quni  v.  Christie, 
:]  C.L.R.  112.3. 

Prohibited  immigrant — Member  of  ship's 
crew  absent  from  muster — "  Opinion  of  the 
officer  " — Construction — Immigration  Re- 
striction Act  1901  (No.  17  of  1901),  ss.  3,  9— 
Immigration  Restriction  Amendment  Act 
1905  (No.  17  of  1905),  ss.  4,  12— Form  of  in- 
formation—Defects curable  by  amendment — 
Justices  Act  1902  (N.S.W.)  (No.  27  of  1902), 
ss.  65,  115.] — At  a  muster  of  a  ship's  crew  in 
tlie  presence  of  an  officer  under  the  Im7ni- 
gration  Restriction  Acts  one  of  the  members 
of  the  crew  was  absent,  and  the  officer  upon 
the  evidence  l)efore  him  formed  the  opinion 
that  the  missing  member  of  the  crew  would, 
but  for  the  exception  in  sub-s.  (/.;)  of  s.  -i 
of  the  Act  of  1901,  be  a  prohibited  immi- 
grant under  sub-s.  (a)  of  that  section 
as  amended  by  s.  4  sub-s.  (a)  of  the 
Amending  Act  of  190.3.  The  master  of  tlie 
ship  was  charged  under  s.  9  of  the  Act  of 
1901.  as  amended  by  s.  12  of  the  Act  of 
190.').  witli  being  the  master  of  a  ship  from 
whicii  a  prohibited  immigrant  had  entered 
tlic  C()iiiiiii>ii\\(  alth.  and  was  convicted  and 
liiK-d.  II' hi.  oil  an  ai)plication  for  a  prohi- 
bition, that  tlic  inoviso  in  s.  :^.  sub-s.  (k) 
was  intended  to  apjily  to  a  prosecution 
under  s.  1).  wliether  it  does  or  does  not  apply 
to  a  i)r()se(Ution  against  the  immigrant  him- 
self: and  tliat.  in  the  absence  of  evidence  to 
tlic  contrary,  the  magistrate  was  bound  to 
lind  that  tlie  absent  member  of  the  crew 
was  a  ])roliil)ited  immigrant  who  had  en- 
tered the  Commonwealth  contrary  to  the 
Act.    and    the    conviction    was    right.      The 
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most   natural   grammatical   construction   of 
the    language    of    the    proviso    is    that    the 
officer  is  to  be  of  opinion  that  the  person  in 
question  is  one  who  would,  if  called  upon, 
fail  to  pass  the  dictation  test.    In  any  case 
the   words   are   open   to   that   construction, 
and,  as  any  other  construction  would  defeat 
the  manifest  intention  of  the  legislature,  it 
ought  to  be  adopted.     Hrhl.  also,  that  the 
officer  having  applied  his  mind  to  a  relevant 
question,    his    opinion    could    not    be    ques- 
tioned in  a  prosecution  founded  upon  that 
opinion.     The  information  omitted  to  allege 
that  the  defendant  was  master  of  the  ship 
on   the    day    when    the    immigrant    entered 
the    Commonwealth,    and    also    omitted    to 
specify   the    particular    class    of    prohibited 
immigrant     within     which    the    immigrant 
Avas  alleged  to  fall.  Held,  that  even  if  these 
allegations  were  necessary,  the  omission  of 
them  was  a  defect  which  by  ss.  65  and  115 
of   the  Justices  Act    1902    (N.S.W.)    might 
be  cured  by  an  amendment  of  the  conviction 
•according  to  the  evidence.     The   provisions 
of  s.  9  of  the  Immigration  Restriction  Act 
1901   are  not   in  conflict  with   the  Imperial 
Merchant    Hhippinr/    Act.     Rule    nisi    for    a 
prohibition:  Ex  parte  Gordon,  3  C.L.R.  724, 
discharged.     Preston  v.   Donohoe,   '.i   C.L.R. 
1089. 

IX.  GENERAL  SESSIONS. 
Prohibited  immigrant— ^Appellate   jurisdic- 
tion—Immigration Restriction  Act,  1901  (No. 

17)^    S.  7.] Courts    of    General    Sessions    in 

Tasmania  have  no  jurisdiction  to  hear 
appeals  from  convictions  by  magistrates  of 
persons  for  offences  under  s  7  of  the  Immi- 
<fration  Restriction  Act  1901  as  a  convic- 
tion for  an  ofifence  of  that  nature  is  not 
one  in  respect  of  which  appellate  jurisdic- 
tion has  been  conferred  by  any  statute  on 
such  Courts.  The  King  v.  Whitfield;  Ex 
parte  Qnon  Tat,  15  C.L.R.  689. 
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I.  Taxable  Income,  What  is — 

(a)  Generally  .  -  .  .    402 
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(c)  Judicial  Salaries  .  .    405 

II.  Deductions  ^'^^ 

III.  Companies,  Profits  of  -  •   407 

IV.  Mines     ^. ^^'^ 

I.  T.\XABLE  INCOME,  WHAT  IS. 
(o)  Generally. 
"  By  means  of  "— "  To  be  brought  into  " 
—Liability   of  agent  for  an  absentee— Income 
Tax   Act  1902  (Qd.)  (2  Edw.  VII.  No.  10),  s. 
32,  as  amended  by  4  Edw.  VII.  No.  9,  and 
6  Edw.  VII.  No.  11.1— The  Income.  Tax  Act 
1902      ((^1.).     2     Edw.     VII.    No.    10,    as 
amended  by  4  Edw.  VII.  No.  9  and  6  Edw. 
VII.  No.  11,  prescribes  by  s  32   (1)  :  "When 
a  foreign  company  or  an  absentee,  or  per- 
son absent  from  Queensland,  herein  termed 
■  the    principal, '    by    means    of    a    company 
registered    in    Queensland    or    carrying    on 
business  therein  or  hy  means  of  any  person 
in   Queensland,  herein  termed   'the   agent,' 
sells   or   disposes   of   any   property   for   the 
jjrincipal     whether     such     property     is     in 
Queensland    or    is    hy    the    contract    to    he 
brought   into   Queensland,   and  whether  the 
contract  is   made  by   the  agent   in   Queens- 
land  or   by   or   on   behalf   of   the   principal 
out  of  Queensland,  and  whether  the  moneys 
arising   therefrom   are   paid  to   or   received 
I    by  the  principal   directly  or  otherwise,  the 
I    moneys   arising  therefrom   shall   be   deemed 
I    to  be  income  accruing  to  the  principal  from 
j    a  business  carried  on  by  him  in  Queensland, 
I    and    the    taxable    amount    of    the    income 
I    derived  therefrom  by  the  principal  shall,  if 
I    such   income   cannot  in  the   opinion   of   the 
Commissioner    be    otherwise    satisfactorily 
determined,  be  assessed  at  an  amount  equal 
to   five    pounds    per   centum   upon   the    net 
amount  for  which   such   property  has  been 
sold   or   disposed  of  after  taking  into  con- 
sideration    any     mortgage     thereon.       "In 
everv    case   the   amount   assessed    shall    for 
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tlic  imriKisf?.  (it  olitniiiinji  iiuoinc  ta\  In- 
<l«'<'iuecl  to  Ik-  iiKoiiH!  (U'livcd  liy  tlu'  a<;(iit. 
cJ)  'l"li('  ajii'iit  shall  as  rej^'anls  .sucli  incoiiic 
make  tli.'  rrtunis.  l.c  asscssf.l.  I.c  lial.lc  to 
iiu-onu'  tax.  and  otlicrwisc  he  Miljjfit  to  tlic 
provisions  of  this  Art  and  to  do  all  arts  and 
things  thfirundiT  .as  if  such  iiiconu'  were 
ac-tually  tlio  incomi'  of  the  afj^ent.  "  But 
notliinfr  herein  contained  shall  exempt  or 
dischavjjfc  the  principal  fr()ni  liahilitv  to  pay 
income  tax  upon  such  income."  llchJ.  (1) 
That  the  words  •  hy  means  of  ''  must  he 
taki'u  to  mean  "  liy  the  instrumentality  of" 
or  ••throujrh  the  intervention  of."  ( 2 ) 
That  the  words  "  is  l)y  the  contract  to  he 
hroujrht  into  Qneensiaud  "  apply  to  cases 
in  which  the  contract  of  sale  stipulates. 
either  expressly  or  by  implication,  that  the 
projierty  shall  be  ship])ed  to  Queensland 
so  that  the  contract  is  not  completely  i>er- 
formed  until  that  is  done — and  this  wlietlier 
the  oblijvation  to  ship  to  Queensland  is  on 
the  vendor  or  purchaser.  Per  (Uriffith.  C.J. 
— As  a  rule  of  construction  it  should  be 
assumed  prlinn  facie  that  the  lefjislature  did 
not  intend  to  interfere  witli  matters  wdiolly 
outside  its  territorial  limits,  fir  to  impose 
a  tax  upon  transactions  in  respect  of  pro- 
perty not  either  actually  or  potentially 
within  those  limits.  /»  rr  Mmvn.  1900.  St. 
\\.  (Qd.).  167.  varied.  Ihi<ihrs<  v.  Munn,. 
0   C.L.Pv.  2S0. 

Income  derived  from  trust  estate — Trade 
carried  on  by  trustees  Income  from  personal 
exertion — Income  the  produce  of  property — 
Income  Tax  Act  1895  (Vict.)  (No.  1374).  ss.  2, 
5,  9.  15,  34,  M  Income  Tax  Act  1896  (Vict.) 
(No.  1467),  ss.  4, 12.1 — Under  the  terms  of  his 
will  a  trade  or  business  formerly  carried 
on  by  the  testator  was  carried  on  by  the 
trustees  for  the  benefit  of  certain  benefi- 
ciaries who  under  the  will  were  entitled  to 
share  equally  in  the  residue  of  the  income 
of  the  estate.  Ilrld,  that  the  income  of  each 
of  those  beneficiaries,  so  far  as  it  was  attri- 
butable to  the  trade  or  business  so  carried 
on.  was  "  income  from  personal  exertion  " 
within  the  meaninp  of  that  expression  in  s. 
2  of  the  Inroinr  Tii.r  Art  1805  (Vict.)  as 
amended    by    s.    4    of    the    Incomr    Tar    Art 

ISOf.    (^■i(■t.),  and  was  taxable  accordinfrly. 

Wrhh  V.  Xi/wp.  10  C.L.R..  482.  overruled. 
iS'i/wr    v.    Thr    Cotntnifiinvrr    of    Taxm    for 

yirforia.  V.C.  IS  C.L.r;.  .-,10.  1014  A.r.  lOl.'i. 


Assessment  of  income  No  taxable  income 
for  preceding  year  Land  and  Income  Tax 
Assessment  Act  1895  (N.S.W.)  (59  Vict. 
No.  15),  ss.  15,  17,  27,  28  Land  and  Income 
Tax  (Amendment)  Act  1904  (N.S.W.)  (No.  17 
of  1904),  s.  3  (2)  Local  Government  Act 
1906  (N.S.W.)  (No.  56  of  1906).  s.  150.  |Hy 
s.  1.1  of  the  Land  and  IiicDmc  Tax  Asscss- 
inoil  Art  of  ISO.-,  (X.S.W.)  (the  Principal 
Act)  it  was  provided  that  income  tax  should 
be  charged  at  such  rate  per  pound  as  Par- 
liament might  from  time  to  time  enact,  ou 
all  incomes  exceeding  a  certain  amount, 
arising  "  from  any  kind  of  property,  ex- 
cept fiom  land  subject  to  land  tax  as  here- 
inafter jirovided. "  Sect.  17,  among  other 
e\emi)tions,  specifically  excepted  income  de- 
rived from  the  ownership  or  directly  from 
the  use  of  land  subject  to  land  tax  under 
this  Act.  Sect.  27  provided  that  '"For  the 
purpose  of  ascertaining  the  sum.  hereinafter 
termed  the  '  taxal)le  amount,'  on  which 
(subject  to  the  deductions  hereinafter  men- 
tioned) income  tax  is  ])ayable.  the  following 
directions  and  provisions  shall  be  observed 
and  carried  out:  —  (i.)  The  amount  of  tax- 
able income  from  all  sources  for  the  year 
ininicdiatcly  preceding  the  year  of  assess- 
ment siial!  be  tiikeii  as  the  basis  of  calcu- 
lation. .  .  .  (vi.i  In  all  other  cases 
the  taxable  amount  siiall  be  the  total 
anu)unt  of  taxable  inc(mie  arising  or  accru- 
ing to  any  person  from  all  soirrces  except  to 
the  extent  of  the  exemptions  provided  by  s. 
17."  By  s.  3  (1)  of  the  Land  and  Income 
Tax  (Amendment)  Act  1904  (X.S.W.)  the 
first  of  the  directions  and  provisions  in  s. 
27  above  quoted  was  repealed,  and  by  s.  '.i 
(2)  it  was  jtrovided  that  "  in  assessing  the 
income  tax  for  the  year  100.')  or  any  sub- 
sequent year  the  anunint  of  taxable  inconu- 
from  all  sources  for  the  year  immediately 
preceding  the  year  of  assessment  shall,  sub- 
ject to  the  provisions  of  s.  27  of  the  Prin- 
cipal Act.  be  the  taxable  amount,  for  the 
year  of  assessment. "  The  income  of  a 
company  was  wholly  derived  from  the  use 
of  land  subject  to  the  land  tax  above  re- 
ferred to.  and  the  company  was  exempt  from 
income  tax  until  1st  .Tanuary.  1907.  when, 
by  virtue  of  the  Jjoeal  (lorernment  Act  lOOfi 
(X.S.W.),  the  operations  of  the  enactments 
contained  in  the  Principal  Act  relating  to 
exemi>tion  from  income  tax  in  consequence 
<,f   liabilitv   to   land   tax   became   susi>ended. 
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Held,  that  tlie  company,  not  having  had  a 
taxable  income  in  1U06,  was  chargeable  for 
income  tax  for  the  year  1907  under  the  pro- 
visions of  subs.  VI.  of  s.  27  of  the  Principal 
Act,  subs.  2  of  s.  3  of  the  Act  of  1904  being 
applicable  only  when  the  taxpayer  has  been 
in  receipt  of  "  taxable  income,  "'  that  is, 
income  liable  to  income  tax  in  the  year  pre- 
ceding the  year  of  assessment.  Adams  v. 
Vomniissio)irrfi  of  Taxation.  10  C.L.R.,  180, 
reversed.  Commissioners  of  Taxation 
(X.S.W.i  V.  Adams.  P.C..  10  C.L.Pv.  493. 
1912  A.C.  .384. 

{h)   8.\LARY  OF  Commonwealth  Officer. 

Commonwealth  Salaries  Act  1907  (No.  7 
of  1907),  s.  2.]— The  Commonwealth  Salaries 
Act  1907  is  an  effective  grant  to  the  States 
of  authority  to  impose  upon  Commonwealth 
officers  taxation  in  respect  of  their  salaries 
subject  to  the  conditions  stated  in  that  Act. 
Chaplin  V.  Commissioner  of  Taxes  for  South 
Australia,  12  CL.R.  375.  See  Commissioners 
of  Taxation  (N.S.W.)  v. Baxter.  4 CL.R.  1087; 
Webb  V.  Outtrim.  4  CL.R.  356  ;  Deakin  v. 
Webb.  1  CL.R.  585. 

('•)  Judicial  Salaries. 

Income  tax  on — "  Diminution  " — "  Paid 
and  payable  " — State  laws,  inconsistency  with 
State  Constitution— Powers  of  legislatures 
under  written  Constitutions — Income  Tax 
(Consolidated)  Actsl902-4  (Qd.)  (4  Edw.  VII. 
No.  9),  ss.  3.  7,  12.  58— Income  Tax  Declara- 
tory Act  1905  I  Qd.)  (5  Edw.  VII.  No.  34).  s.2— 
Order  in  Council,  6th  June,  1859,  pars,  ii., 
xv„  xvi.,  xxii.— Constitution  Act  1867  iQd.) 
(31  Vict.  No.  38).  ss.  4,  16,  17— The  Constitu- 
tion (63  &  64  Vict.,  c.  12).  s.  106— Colonial 
Laws  Validity  Act  1865  (28  &  29  Vict.,  c.  63), 
ss.  2,  3,  5.] — The  power  vested  in  a  State 
legislature  by  its  Constitution  to  enact 
constitutional  alterations  must  be  exercised 
by  direct  legislative  provisions.  So  long  as 
the  Constitution  remains  unaltered  any 
enactment  inconsistent  with  its  provisions 
is  invalid.  A  State  law  imposing  a  tax 
generally  upon  the  income  of  each  citizen 
of  the  State  to  the  extent  of  the  general 
balance  of  his  income,  after  allowing  for  all 
sources  of  revenue  and  all  lawful  deductions, 
is  not  inconsistent  with  the  provision  in  the 
Constitution  Act  1867  (Qd.),  that  such 
salaries  as  are  settled  by  law  upon  the 
•Judges  of  the  Suprenu'  Court  for  the  time 


being  shall  in  all  time  coming  he  paid  and 
payable  to  every  sucli  .Judge  for  the  time 
being  so  long  as  the  patents  or  commissions 
of  any  of  them  respectively  shall  continue  in 
force.  In  re  Income  Tax  (Consilidated) 
Acts  1902-1904  and  the  Income  Tax  Decla- 
ratory Act  of  1905.  (1907)  St.  R.,  Qd.,  110 
affirmed.  Cooper  v.  Commissioner  of  In- 
come Tax  for  Qd..  4  CL.R.  1304. 

II.  DEDUCTIONS. 

Pastoral  tenant  from  the  Crown — Owner — 
Business  premises  -  Improvements  —  Land 
and  Income  Tax  Assessment  Act  1907  (W.A.) 
(No.  15  of  1907,.  ss.  2.  29,  30  (1),  .7),  (9),  SI  (8) 
—Land  Act  1898  (W.A.)  (62  Vict.  No.  37).l— 
Sect.  30  (7)  of  the  Land  and  Income  Tax 
Assessmcent  Act  1907  provides: — "Where 
any  taxpayer  occupies  and  actually  usea 
for  the  sole  purposes  of  his  business  any 
business  premises  or  any  portion  thereof 
of  which  he  is  the  owner,  he  shall  be  en- 
titled, in  any  return  of  income  derived  from 
such  business,  to  claim  as  an  outgoing  a 
sum  computed  at  the  rate  of  four  pounds 
per  centum  per  annum  on  tlie  actual  value 
of  his  interest  in  such  business  premises 
or  portion  thereof. "  By  s.  2  the  term 
"  Owner  "'  as  applied  to  any  estate  or  in- 
terest in  land  includes  ""  every  person 
.  entitled  to  land  for  any  leasehold 
estate  or  interest  granted  under  the  Land 
Act  1898.  .  .  with  or  without  the  right 
to  acquire  the  freeheold. "  By  s.  30  (9) 
the  word  "  business "  is  defined  as  includ- 
ing "  any  profession,  trade,  employment,  or 
vocation."  By  s.  31  (8)  it  is  expressly 
provided  that  no  deduction  shall  be  made 
in  respect  of  the  value  of  any  dwelling- 
house  or  domestic  premises.  Held,  that  a 
jiastoral  tenant  from  the  Crown  in  Western 
Au.stra!ia  is  the  "owner"  of  the  premise* 
within  the  meaning  of  s.  30  ( 7 ) .  and  is  en- 
titled to  the  privileges  of  an  owner.  Held, 
also,  that  the  land  of  which  he  is  such 
tenant,  being  occupied  and  used  solely  for 
pastoral  and  agricultural  purposes,  is 
'•  business  premises  "  within  the  meaning  of 
s.  30  (7).  and  that  he  is  entitled  to  the 
deduction  of  4  per  cent  on  the  value  of 
the  land  and  of  all  improvements  erected 
thereon  by  him  for  the  ])urpose  of  carrying 
on  his  business  of  pa.storalist  and  agricul- 
turalist, but  not  on  the  value  of  buildings 
used    solely    as    dwelling-houses    by    himself 
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or  his  »'ini)loyt't't;.  Hurt  v.  Coininissionrr  of 
Taxation.  14  W.A.L.K.  4(».  vari.-l.  Hurt 
V.  Commiis.iionf r  of  Taxation.   ]'i  ('.L.i;.  4ti'.(. 

Deduction  Outgoings  incurred  in  pro- 
duction of  income  Disbursements  or  ex- 
penses wholly  and  exclusively  laid  out  or 
expended  for  purposes  of  trade-  Common- 
wealth land  tax  Income  Tax  Act  1895  (Vict.) 
<No.  1374),  s.  9. 1— Sect.  <>  of  tiio  J»romr  Tax 
Act  189.5  (Vict.)  provides  that  •  11)  Ail 
losses  and  out<;oin<2:s  actually  incurred  in 
Victoria  hy  tuiy  taxjiaycr  in  ])roduction  of 
income  .  .  .  -hall  t>c  deducted  from  the 
<a;ross  amount  of  such  taxpayer's  income. 
(2)  In  efttiniatin<»  tiie  balance  of  the  income 
liable  to  tax  no  sum  shall  be  deducted 
therefrom  for  .  .  .  (g)  Any  disburse- 
ments or  exj)ejises  whatever  not  beinp;  money 
wholly  and  exclusively  laid  out  or  expended 
for  the  purposes  of  such  trade.  "  Held,  that 
land  tax  paid  under  the  Land  Tax  Acts  of 
the  Commonwealth  by  a  person  who  carries 
on  the  business  of  a  grazier,  in  respect  of 
land  in  Victoria  on  which  he  carries  on  that 
business  is  an  "  outjjoinjr  actually  incurred 
by  "  him  "  in  ))roduction  of  income.  "  and 
is  also  a  "  dislmrsement  "  of  "  money  wholly 
and  exclusively  laid  out  or  expended  for  tlie 
purposes  of  such  trade.  "  within  the  mean- 
ing of  s.  9;  and  therefore  that,  for  the 
purpose  of  assessing  the  income  tax  pay- 
able by  him,  he  is  entitled  to  dediijct  the  sum 
paid  for  such  land  tax  from  his  gross  in- 
come. In  assessing  sucli  income  tax,  no 
distinction  can  be  drawn  bet^^■een  land  ac- 
quired for  the  purpose  of  carrying  on  the 
business  of  grazing  thereon,  and  land  al- 
ready in  possession  which  is  applied  to  that 
purpose.  1)1  rr  /hcoiik  Tax  Arts  I  Xo.  1), 
(191.3)  V.L.H..  20:  .',4  A.L.T..  110.  reversed. 
Moffatt  V.    Wrhl,.   Hi  C.L.i;.    120. 

III.  COMI'AXIKS.    I'P.OFITS  OF. 

Dividend  out  of  reserved  funds — Capitalisa- 
tion of  profits  Bonus  Consolidated  Income 
Tax  Acts  1902-4  (Qd.)<2  Edw.  VII.Nos.  10  and 
23;  4  Edw.  VII.  No.  9),  ss.  7  (iv.),  12  (vii.), 
20.] — The  flirectors  of  a  coinpany  which  had 
jKjwer  to  declai-e  and  pay  dividends  only 
"ut  of  profits,  reserved  or  unreserved,  ami 
to  hold  land  as  part  of  the  capital  of  the 
company,  declared  dividends  in  190.')  out 
of  an  aecunuilated  reserve  fund,  and  out  of 
a   sum   representing  jinifits  on   the  sale  of  a 


piece  of  land  which  had  been  hel<l  by  the 
company.  IJrld,  both  dividends  were  liable 
to  be  assessed  for  income  tax  under  s.  7 
(iv. )  of  the  QiicrnsUind  Income  Tax  Acts 
l!t02-4.  Xo  grounds  for  exemption  from 
such  liability  are  afforded  by  the  fact  that 
the  dividend  declared  from  reserve  fund  was 
not  in  fact  paid  in  cash,  but  was  applied, 
in  the  exercise  of  an  option  given  to  the 
shareholders,  in  payment  for  new  shares 
issued  to  them  pro  rata;  nor  by  the  fact 
that  such  dividend  was  declared  from  a 
fund  consisting  of  undistributed  profits 
which  had  accumulated  for  some  years  pre- 
vious to  the  Income  Tax  Act  1902,  and  had 
already  ])aid  income  tax  upon  a  lower  scale 
as  undistributed  profits.  Bouch  v.  !f<proulc 
(12  App.  Cas.  SS.!)  explained  and  distin- 
guished. Commififiioner  of  Income  Tax  v. 
Brisbane  Gas  Co.,  (1907)  St.  R.  (Qd.)  .">7. 
reversed.  Commissioner  of  Income  Tax 
!     {Qd.)    V.  Brisbane  (las  Co..  .■>  C.L.R.  96. 

Assets  taken  over  for  realisation — Valua- 
tion of  assets — Decrease  in  value — Reduction 
of  capital  -  Surplus  above  valuation  on 
realisation — Articles  of  association — Income 
Tax  Act  1903  (Vict.)  (No.  1819),  s.  9— Com- 
panies Act  1896  (Vict.)  (No.  1482),  ss.  48,  88.] 
—Sect.  !t  of  the  Income  Tax  Art  1008  has 
not  the  ert'ect  of  rendering  taxable  as  income 
jiiofits  of  a  coni])any  which  would  not  be 
income  in  the  ordinary  sense  of  that  term. 
The  fact  of  the  reduction  of  the  capital  of 
a  coinpany,  pursuant  to  s.  88  of  the  Com- 
ixniirs  Act  189(5,  is  not  by  itself  decisive 
of  the  question  of  what  are  the  profits  of 
the  company  foi-  the  purposes  of  the  Income 
Tax  Acts.  By  Griffith.  C.J..  and  O'Connor 
and  Iliggins.  .J.T. — The  Articles  of  Associa- 
tion of  a  company  must  be  taken  into  con- 
sideration in  ascertaining  the  profits  of  a 
com])any  within  the  meaning  of  s,  9  of  the 
liironir  Tax  Art  1908.  By  Isaacs,  .7.— 
Internal  regulations  as  to  the  disposal  of 
income  cannot  be  so  taken  into  considera- 
I  tion.  The  A.  comifany  was  formed  for  the 
!  |iuipo>e  of  carrying  on  the  business  of 
I  itanking  and  also  to  take  over,  for  a  certain 
price  paid  in  cash,  shares  and  deposit  re- 
ceipts, and  realise  the  assets  of  another 
company  consisting  of  debts  owing  to  it 
and  real  estate  held  as  security  therefor. 
The  amount  of  the  price  paid  was  the  total 
amount  of  the  debts  so  owing.  The  capital 
of  the  A.  <'onii)any  was  in   190.-)  reduced  pur- 
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siiaiit  to  the  Companies  Act  1896  by  a  sum 
representing  the  difference  between  the  price 
paid  for  the  assets  and  their  estimated 
value  in  1904.  Subsequently  to  the  reduc- 
tion of  the  capital  certain  of  the  assets 
were  realised,  some  of  them  for  sums  less 
than  the  values  placed  on  them  in  1904, 
others  for  greater  sums,  but  all  for  sums  less  I 
than  the  amounts  of  the  debts  for  which  : 
they  were  securities,  with  the  result  that  I 
in  each  of  the  years  1905,  1906,  and  1907  I 
the  total  amount  obtained  by  realisation 
was  greater  than  the  total  valuation  in 
1904  of  the  properties  realised.  By  certain 
of  the  original  Articles  of  Association  pro- 
vision was  made  for  keeping  an  account  of 
the  realisation  of  these  assets,  for  charging 
against  the  sum  realised  the  price  paid  for 
the  assets,  and  for  placing  to  the  ci-edit  of 
the  reserve  fund  any  sum  realised  beyond 
that  price.  On  the  reduction  of  capital 
these  articles  were  replaced  by  an  article 
providing  that  all  surpluses  over  the  paid- 
up  capital  so  reduced  which  might  arise  on 
realisation  should  be  carried  to  the  credit 
of  the  reserve  fund.  Another  of  the  original 
articles  provided  that  the  reserve  fund 
might  be  encroaciied  upon  for  the  purpose 
of  equalising  dividends.  Held,  that  such 
surpluses  of  realisation  in  1905.  1906,  and 
1907  were  not  "  profits  Avitbin  the  mean- 
ing of  s.  9  of  the  Income  Tax  Act  1903  were 
not  chargeable  with  income  tax.  Wehh  v. 
Australian  Deposit  and  Mortyarjc  Banl\ 
Ltd..  11  C.L.R.  223. 

Company  formed  to  realise  assets  of  com- 
panies in  liquidation — Surplus  proceeds  of 
realisation — Business  of  company — Income 
Tax  Act  1903  (Vict.)  (No.  1819),  s.  9.1— Throe 
assets  companies  were  formed  in  England 
in  December.  1897.  to  carry  out  schemes  of 
arrangement  of  the  affairs  of  three  Vic- 
torian banking  companies  then  in  course  of 
liquidation  in  England  arid  Victoria.  In 
each  case  provisional  agreements  had  been 
made  with  the  sanction  of  the  Courts  in 
England  and  Victoria.  The  basis  of  each 
scheme  was  that  the  whole  of  the  assets 
of  the  banking  company  should  be  handed 
over  to  a  company  to  be  formed  for  the 
purpose  of  carrying  it  into  effect.  The 
creditors  of  the  respective  banks  were  to 
accept,  in  full  satisfaction  of  their  claims, 
shares  and  debenture  stock  in  the  respective 
assets  companies.    The  objects  of  each  assets 


company    were    stated    in    its    memorandum 
of  association  to  be  inter  alia  to  carry  out 
the  provisional  agreement;  to  acquire,  take 
over   and    carry    on    the    undertaking,    pro- 
perty and  assets  of   the  banking  company, 
and  to  issue  the  shares  and  debenture  stock 
provided    for    in    the    agreement;    and    '"to 
carry  on  the  business  of  an  assets  company 
in  all   its   branches,  to  nurse,  use,  employ, 
manage,  develop  and  liquidate  for  such  time 
and  to  realise  at  such  time  or  times  and  in 
sucli  manner  as  may  be  deemed  expedient, 
all  property  of  every  description  including 
debts,   claims,  and  demands   which   may   at 
any  time  come  into  the  hands  of  the  com- 
pany. "      The    form    adopted    in    the    provi- 
sional   agreements    embodying    the   schemes 
was  that  the  banking  companies  and  their 
liquidators    should    respectively    "  sell    and 
transfer "   to   the   assets   companies   all   the 
assets   of  the   banking  companies   "in   con- 
sideration   whereof "    the    assets    companies, 
were  to  issue  the  debenture  stock  and  shares. 
The  values  of  the  assets  taken  over  by  the 
respective    assets    companies    were    entered 
in  their  books  according  to  valuations  made, 
by  the  liquidators  of  the  banking  companies- 
respectively.     The  conditions  of  the  issue  of 
the  debenture  stock    of  each  assets  company 
authorised    the    redemption    of    it    by    pur- 
chase  from   the   holders   at   a   discount,    or 
by  distribution  of  money  amongst  the  stock 
holders    pari    passu.      Xo    dividends    were 
payable    until    all    the    stock    had   been   re- 
deemed.    The  three  assets  companies,  which 
under  the  several  schemes   of   arrangement 
were  managed  by  the  .same  body  of  persons. 
])roceeded  to  realise  their  respective  assets. 
and   by   the   l)eginning   of    1903    all    the   de- 
benture   stock    liad    been    redeemed    out    of 
the  proceeds,   and  a   large  quantity  of   pro- 
perty  still    remained   unsold.     In   1903   the 
respondent  company  was  formed  in  England 
with    the    objects,    as    stated    in    its    memo- 
randum of  association,  of  carrying  out  three 
sevei-al   draft  agreements  made  respectively 
Avith   the  three   assets   companies.     Each   of 
those   agreements   provided  that  the   assets 
company  should  "  sell,  "  and  the  respondent 
company  should  '  purchase,"  the  undertak- 
ing   of    the    assets    company    and    all     its 
assets  in  consideration  inter  alia  of  shares- 
and  debenture  stock  of  the  respondent  com- 
pany.    The  memorandum   of  association   of 
the   respondent   company   also   included   the 
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followirifj  puii)Ofl('s :- — "To  iHUM'.  nsf,  ciii- 
plov,  niaiiafic.  dcvilo])  and  liijuidatc  for  siuli 
tiiiu'  and  1o  realiso  at  siich  time  or  times 
4\iid  ill  sucli  miiaiu'r  as  may  be  deemed  ex- 
l)edient.  all  i)i(>]>frty  of  cverv  (icscription, 
iiiciudiiif:  dclits.  claiins  and  demands  wliieli 
may  at  any  time  eome  into  the  hands  of 
the  eompany":  "to  eany  on  the  business 
of  an  estates  develoimient  and  assets  eom- 
|)aiiy  in  all  its  branehes.  "  Ifrld.  that  the 
respondent  eompany  was  a  trading  eomi)any, 
and  tliat  any  surplus  aseertained  and  rea- 
lised of  the  |)roeeeds  of  the  assets  of  the 
assets  eompanies  over  the  consideration  paid 
by  way  of  purchase  money  for  tluni.  after 
making  all  just  deductions,  would  be 
profits  of  the  respondent  company  under 
s.  9  of  the  Income  Tax  Act  1903.  and 
taxable  accordingly.  Melbourne  Trust  Ltd. 
V.  Commissioner  of  Taxes  (Vict.),  lo 
C.L.R.,  274,  reversed.  (Commissioner  of 
Taxes  (Vict.)  v.  Meihourne  Trust  Ltd.. 
P.C..  18  C.L.R.  4i:?.  1914  A.C.  1001. 

Premiums  on  shares  Income  Tax  Act 
1902  ( Qd. )  (2  Edw.  VII.  No.  10).  s.  31— Bank  of 
New  South  Wales  Act  1850  {N.S.W.),  ss.  2, 
8.  16.  23. 1— Sect.  .31  of  the  hirome  Tax  Act 
l!»((2  (gd.).  as  amended  by  s.  11  of  the 
Income  Tax  Act  Amendment  Act  1904, 
provides  that  in  the  case  of  foreign  com- 
panies ■■  if  the  company  caries  on  in  Queens- 
land the  business  of  banking  and  no  other 
Ijiisiness  whatsoever,  its  income  shall  be 
a  sum  whidi  bears  the  same  proportion  to 
the  total  profits  of  the  company  as  the 
nmonnt  of  its  assets  and  liabilities  in 
<^ueensland  bears  to  its  total  assets  and 
liabilities,  not  including  liabilities  to  capi- 
tal or  reserves."  Held,  that  premiums  re- 
c-eived  by  such  a  company  on  shares  issued 
by  it  are  not  "  i)rofits  "  within  the  meaning 
of  tiie  section.  ('ommisHiotxr  of  Incumr 
Tux  v.  /{(in/.-  of  \(ir  South  \\<il(.<<.  {]'.)]:•,) 
^.1!.  M,)d.),  9.S.  aflirmed.  rouunissiourr  of 
liKowf    Tax    (()i\.)    v.    linnk    of   Xnr    South 

Wairs,  i(i  r.L.iJ.  .-.ot. 

Taxable  income  Source  of  income  Busi- 
ness carried  on  partly  in  New  South  Wales — 
Contract  made  abroad  for  sale  of  goods  to  be 
manufactured  and  delivered  in  New  South 
Wales  Mon2y  paid  in  advance  under 
contract  -  Cancellation  of  contract  — 
Money  retained  by  company  Income 
Tax      (Management)      Act      1912     (N.S.W.) 


No.  11  of  1912).  ss.  4,  10.  19  |2)  -Income  Tax 
Management  (Amendment)  Act  1914  (N.S.W.) 
(No.  9  of  1914).  s.  3. 1  A  comimny  incor- 
IKirated  in  Kngland,  and  having  its  regis- 
tered ollice  in  London,  conducted  its  Aus- 
tialian  business  at  ^lelbourne  in  Victoria, 
and  its  practical  operations  of  mining  and 
treating  and  smelting  ore  af  Broken  Hill 
and  Cockle  Creek  in  New  South  Wales.  By 
a  contract  made  in  London  the  company 
agreed  to  sell  to  purchasers  a  large  quantity 
of  concentrates  produced  from  Broken  Hill 
slimes,  delivery  of  which  was  to  be  made 
at  lirokeii  Hill  in  instalments  extendinji 
over  a  peiiod  of  years.  Pursuant  to  the 
contract  the  i)urchasers  paid  a  sum  of 
£63,0(10  ill  advance,  but  before  any  con- 
centrates A\ere  delivered  they  made  default 
in  further  ])aymcnts  which  had  become  due. 
An  agreement  was  then  made  in  London 
by  which  the  original  contract  was  can- 
celled as  from  the  date  of  the  cancelling 
agreement,  and  the  company  were  to  be 
entitled  to  retain  for  their  \ise  all  moneys 
wliich  had  been  paid  under  the  contract. 
Xo  concentrates  or  slimes  were  ever  appro- 
priated, set  apart,  or  treated  by  the  com- 
pany for  the  purchasers.  Of  the  £63,000, 
the  balance  held  by  the  companj',  after 
deduction  of  commisison  and  brokerage,  was 
£61,42.').  Held,  that  for  the  purposes  of  the 
Income  Tax  (Management)  Act  1912 
(X.S.W.)  and  the  Income  Tax  Management 
(Amiuduirut)  Act  1914  (X.S.W.),  the 
£(■)]. 42.")  should  be  treated  as  profits  from 
tlie  business  of  mining  and  treating  and 
smelting  ore  which  was  carried  on  by  the 
company,  mainly,  if  not  altogether,  in  X'ew 
South  Wales,  and  therefore  that  it  should 
be  Iirought  into  account  in  ascertaining  the 
income  of  the  comjiany  taxable  under  tliose 
Acts,  subject,  however,  to  the  right  of  the 
company  to  show  that  portion  of  it  was 
not  attributable  to  the  business  which  was 
.•arried  on  in  New  Soutii  Wales.  In  rr 
Mrehs.  1.-)  S.i;.  ( X.S.W. ).  107,  reversed. 
Thr  Commissioners  of  Taxation  {N.S.\y.) 
V.     l/rr/.-.v.    19   C.L.R.    r)6S. 

I\-.    MIXKS. 

Persons  obliged  to  furnish  returns — De- 
fault assessment  How  far  conclusive — Profits 
arising  from  sale  of  mine  Land  and  Income 
Tax  Assessment  Act  1895  i  N.S.W.)  (59  Vict.  No. 
15),    ss.    30,    39,    56.    57.    58     Regulations 
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1st  December,  1899,  paragraphs  II.,  V.— 
Form  D.] — Where  property  is  sold  by  a  person 
who  does  not  traffic  in  that  kind  of  pro- 
])erty.  the  proceeds  of  such  sale  are  capital 
und  not  income.  By  Regulations  made 
under  the  Land  and  Income  Tax  Assessment 
Act  189.5  (X.S.W.),  (not  brought  to  the 
notice  of  the  Supreme  Court  or  the  High 
Court)  every  person  in  the  enjoyment  of  an 
income,  whatever  the  amount  may  be,  is 
required  to  make  a  return  to  the  Commis- 
sioners of  Income  Tax,  and  a  default  assess- 
ment, not  questioned  in  the  manner  pro- 
vided, becomes  binding  and  conclusive  on 
«uch  person.  Appeal  from  the  decision  of 
tlie  Higt  Court  Mooney  v.  Commissioners  of 
Taxation  (X.S.W.),  3  C.L.R.  221,  reversing 
decision  of  the  Supreme  Court  of  X.S.W. : 
^'ommisioners  of  Taxation  v.  Jlooney, 
( 1905)  .5  S.R.  (X.S.W.)  244.  allowed  on  this 
ground.  Commissioners  of  Taxation 
(X.S.W.)  v.  Mooney.  P.C.  4  C.L.R.  1439, 
1907  A.C  342. 

Income  from  colliery — Ownership  or  use  of 
land — Business  or  trade — Land  subject  to 
income  tax — Land  and  Income  Tax  Assess- 
ment Act  1895  iN.S.W.)  (59  Vict.  No.  15), 
ss.  17,  28.]  —  The  appellant  was  the 
]niblic  officer  of  owners  of  laud  upon  which 
they  carried  on  coal  mining  operations,  and 
their  income  during  the  years  1906  and 
1907  was  derived  from  the  Avorking  of  their 
voal  mines  and  from  the  sale  of  the  coal. 
Held,  that  the  appellants'  income  was  de- 
rived from  the  ownership  or  use  of  land 
Avithin  the  meaning  of  s.  17  (vii.)  (viii.) 
of  the  Land  and  Income  Tax  Assessment 
Act  189.5.  and  tiiat  the  appellants  in  their 
tissessment  of  their  income  for  the  year  1907 
were  not  entitled  to  the  deductions  allowed 
to  persons  deriving  their  income  from  a 
business  under  s.  28  (vi.)  of  that  Act. 
Per  Griffith,  C..J. — A  trade  is  not  a  business 
Avithin  the  meaning  of  s.  28  if  all  the  income 
IS  derived  from  the  OAATiershij)  or  use  of  land. 
Adams  y.  Commissioners  of  Taxation.  10 
C.L.R.    ISO. 


INDEMNITY. 

Implied  contract  of — Act  done  by  one 
person  at  another's  request  injurious  to  a 
third  party.]— In  April.  1907.  H.  cS:  K.. 
general   CDntraotors,  entered   into  a   written 


agreement  with  the  Minister  for  Public 
Works  in  Western  Australia  to  construct 
a  seAver  in  a  public  street.  In  the  course 
of  their  operations  damage  Avas  caused 
to  the  buildings  of  one  C.  C.  thereupon 
brought  an  action  against  the  contractors 
in  respect  of  that  damage.  The  jury  nega- 
tived any  negligence  on  the  part  of  H.  & 
K.,  but  found  that  C.'s  property  had  been 
injured,  and  gave  a  verdict  accordingly. 
In  an  action  by  the  contractors  against  the 
(xovernment  claiming  to  be  indemnified 
against  the  loss  sustained  by  them  in  con- 
sequence of  the  A'erdict.  Held,  that  the 
principle  laid  down  by  Lord  Halsbury,  L.C., 
in  Sheffield  Corporation  v.  Barclay,  (190.5) 
A.C,  392  at  p.  397.  viz.,  that  when  an  act  is 
done  by  one  person  at  the  request  of  an- 
other, AVhich  act  is  not  in  itself  manifestly 
tortious  to  the  knowledge  of  the  person 
doing  it.  and  such  act  turns  out  to  be  in- 
jurious to  the  rights  of  a  third  party,  the 
person  doing  it  is  entitled  to  an  indemnity 
from  him  who  requested  that  it  should  be 
done,  applied,  and  that  this  implied  right 
to  indemnity  AAas  not  excluded  by  the  terms 
of  the  Avritten  agreement.  The  Crovn  v. 
Henrickson  tC-  Knutson,  13  C.L.R.  473. 

Principal  and  agent — Money  received  by 
agent  and  paid  over  to  principal.] — See  Prin- 
cipal AXD  Agent.  Banl-in  x.  Palmer.  10 
C.L.R.  28.5. 

Indemnity  and  release,  mutual,  deed  of — 
Rescission  of  release  by  one  party — Covenants 
by  other  party  performed — Severance  of  re- 
lease.]— See  Covenant.  Ma  nut  1  v.  FhUlips, 
5  C.L.R.  298. 

Indemnity  by  beneficiaries — Administration 
bond — Sureties — Dealing  with  estate — Con- 
sent of  beneficiaries  Public  policy — Solicitor 
and  client — Administration  and  Probate  Act 
1890  (Vict.)  (No.  1060),  ss.  15-17.]— *s>e  Ad- 
ministration.   Blake  v.  Bayne.  6  C.L.R.  179. 

Decree  for  rectification  of  share  register  of 
company — Submission  by  plaintiff  to  idemnify 
company — Interpretation — Intention  of  parties 
and  Court  when  making  decree.] — See  Com- 
pany. McLaughlin  x.  Daily  Telegraph  News- 
paper Co.,  4  C.L.R.  .548. 

Indemnity  out  of  assets,  right  to — Executors 
carrying  on  business  under  terms  of  will.] — 
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See  Insolvency".  .S'arof/f  v.  L'»io»  Bauk  of 
Australia  ;  Whitelaw  v.  l'»ion  Bank  oi 
Australia.  3  CL.K.  1170. 


INFANT. 

See  also  Chii.di'.kn  atid  I.MMrnnATioN 
Kf-striction. 

Duty  of  administrator — Investment  of,  and 
securing  shares — Action  quia  timet — Costs.] 

— -Sec  Admini-stration.  Hohlrn  v.  Blach. 
•1  C.L.R.   7(18. 

Salvage — Mortgage  of  vineyard  for  re- 
stocking and  repairing — Intention  of  settlor.l 
— Tlif  iiMi()\atiuii  (>l  a  vineyard  of  cstah- 
lislied  reputation.  <^iven  by  a  testator  to  liis 
descendant.^  Mitli  the  intention  tliat  it 
should  be  enjoyed  by  them  as  such,  is  sal- 
vage such  as  will  justify  the  Court  of 
Kquity  in  authorising  a  charge  upon  tlie 
inlieritance  for  that  purpose.  By  his  will 
a  testator  devised  an  estate  comprising 
such  a  vineyard  '"  together  with  the  build- 
ings and  working  plant  thereon  and  every- 
thing connected  with  and  used  in  the  stor- 
ing and  manufacturing  of  wine  "  upon  trust 
to  permit  W.  to  have  the  iise  and  enjoynuMit 
and  receive  the  rents  and  profits  for  liis 
life,  and  after  his  death  in  trust  for  his 
children  in  equal  shares  as  tenants  in  com- 
mon. During  the  tenancy  for  life  the  vine- 
yard, owing  to  careless  management,  dete- 
riorated to  such  an  extent  that,  unless 
money  were  expended  upon  it  for  tlie  reno- 
vation of  the  vines,  it  would  shortly  cease 
to  be  of  any  value  as  a  vineyard.  Held, 
on  an  application  by  the  infant  children, 
after  the  death  of  the  tenant  for  life,  that 
the  Court  of  Equity  should  sanction  a  mort- 
gage of  the  land  for  the  purpose  of  rais- 
ing money  to  restore  the  estate  to  a  condi- 
tion in  which  it  might  be  efficiently  worked 
as  a  vineyard  for  the  production  of  wine. 
Cnumns  v.  Cousins  (1006)  6  S.R.  (N.S.W.), 
.'501.  varied,  and  cause  remitted  to  Supreme 
Court.     Cousins  v.  Cousins.  .3  C.L.R.  1198. 

Legitimacy,  presumption  of.] — Held  (Hig- 

ijins.  .J.,  (lissentinfr)  that  no  presumption  of 
legitimacy  arises  in  the  case  of  a  child  born 
in  Victoria  in  1876  to  a  white  woman  and  a 
Chinese  who  lived  together  as  man  and  -wife 
for  .several  years.  Potter  v.  Minahan,  7 
C.L.R.   277. 


INFORMATION. 

Form  of  Defects  curable  by  amendment 
Justices  Act  1902  (N.S.W.)  (No.  27)  ss.  65, 115. 
— An  inforiiiatiou  uixlcr  the  Immigration 
Restriction  Art  1901-190.'>  omitted  to  allege 
that  the  defendant  was  master  of  the  ship 
on  the  day  when  the  immigrant  entered  the 
Conmionwealth,  and  also  omitted  to  specify 
the  particular  class  of  prohibited  immigrant 
within  which  the  immigrant  was  alleged  to 
fall.  Held,  even  if  these  allegations  were 
necessary,  the  omission  of  them  was  a  defect 
which  by  ss.  6.1  and  11.1  of  the  Justices  Act 
1902  (X.S.W.)  miglit  be  cured  by  an  amend- 
mient  of  the  conviction  according  to  the 
evidence.  Preston  v.  Donohoe.  3  C.L.R. 
1089. 

Justices  Act  1890  (Vict.)  iNo.  1105)  ss.  133. 
185. — Appeal  to  Court  of  General  Sessions — 
Power  of  amendment.  I — On  an  appeal  to  a 
Court  of  (u-iicral  Sessions  of  Victoria  from  a 
conviction  by  a  Court  of  Petty  Sessions,  the 
former  Court  has.  under  \.\\e  Justices  Act  1890 
(Vict.),  power  to  make  all  proper  amendment* 
although  the  written  information  is  defective. 
Li  ^Yan  Quai  v.  Christie.  3  C.L.R.  112.5. 

Variance  between  information  and  evidence 
as  to  place — Justices  Act  1886  (Qd.)  (50  Vict. 
No.  17)  s.  48.]— .\n  iufonnation  ought  not  to 
Ije  disuiissod  on  the  ground  of  h  merely 
technical  variance  between  the  information 
and  the  evidence  with  regard  to  the  name  of 
the  place  in  which  an  offence  is  proved  to 
have  been  committed.  Kelly  v.  Wigzell.  5 
C.L.R.   126. 

Ultra  vires  Recovery  of  cab  fare  -  Order 
for  costs,  compensation,  and  imprisonment — 
Civil  or  criminal  proceeding-  Metropolitan 
Traffic  Act  1900  i  N.S.W.)  i  No.  8  of  1900). 
ss.  21,  22— Regulation  50  of  December  17th. 
1900.] — An  information  was  laid  against  the 
appellant,  under  the  Metropolitan  Traffic 
Act  1900.  charging  him  with  not  paving  a  cab 
fare  upon  demand.  An  order  was  made  for 
payment  of  the  fare  and  for  costs  and  com- 
pensation and  in  di'fault  a  months  im- 
prisonment. Held,  that  if  the  magi.strate 
had  made  an  order  under  s.  21  of  the  Act  for 
payment  of  the  fare,  he  had  no  power  to 
order  compensation.  If.  on  tlie  other  hand, 
the  order  was  regarded  as  a  conviction  under 
s.  22  for  breacli  of  the  regulations,  tho  magis- 
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trate  had  no  power  to  order  payment  of  the 
fare.  Held,  also,  that  there  being  no  evi- 
dence of  demand  of  the  fare,  no  order  could 
l)e  made  against  the  appellant  in  either  case. 
Regulation  50,  so  far  as  it  provides  for  pay- 
ment of  compensation,  is  ultra  vires  the 
Metropolitan  Traffic  Act.  Ex  parte  Peterson, 
<)  S.R.  (N.S.W.)  238;  20  W-N.  (N.S.W.)  48, 
<lissented  from  on  this  point.  Bishop  v.  Mac- 
larlxne,  9  C.L.R.  370. 


INJUNCTION. 

Action  against  ehurch  tribunals  and  mem- 
bers thereof.] — See  VoLrNT.\BV  Association. 
Macqueen  v.    Fracjfleton,    8  C.L.R.    673. 

Action  against  municipality — Notice  of 
action.] — See  Local  Government.  Bris- 
bane City  Council  v.  Attorney -General  for 
Queensland,  4  C.L.R.  24 L 

Articles  of  clerkship — Limitation  of  right 
to  practice — Breach — Damages — Injunction — 
Remedy.] — See  Restraint  of  Trade.  Hamil- 
ton V.  Lethbridge,   14  C.L.R.  236. 

Assignment  of  Crown  leasehold— Agree- 
ment by  purchaser  to  allow  vendor  to  retain 
portion  under  sub-lease — Agreement  by  vendor 
to  erect  improvements — Delay  on  part  of 
vendor — Action  by  purchaser  against  vendor 
for  trespass — Right  of  vendor  to  specific 
performance  or  compensation.] — See  Vendor 
AND  Purchaser.  Swan  v.  Rawsthorne,  5 
C.L.R.   765. 

Breach  of  trust — Land  granted  for  specific 
purpose — Us«  for  other  purposes.] — >See  Trus- 
tee. Down  V.  Attorney-General  for  Queens- 
land, 2  C.L.R.  639. 

Specific  performance — Breach  of  agreement 
—Caveat— Real  Property  Act  1900  (N.S.W.) 
(No.  25  of  1900),  s.  72.]— The  fact  that  under 
s.  72  of  the  Real  Property  Act  1900  a  caveat 
may  be  lodged  to  prevent  any  deahng  with 
land  under  the  Act  in  breach  of  an  agreement, 
does  not  oust  the  ordinary  jurisdiction  of  the 
Court  to  grant  an  injunction  to  restrain  such 
breach.     Walsh  v.  Alexander,  16  C.L.R.  293. 

Interlocutory   injunction- Order   made   ex 
parte — Duty    of   full    disclesur* — Dissolution 
of   injunction.] — It  is  the  duty   of   a  party 
C.L.R.D.         14 


asking  for  an  interlocutory  injunction  ex 
parte  to  bring  before  the  Court  all  facts 
material  to  the  determination  of  his  right 
to  that  injunction,  and  omission  to  bring 
any  material  facts  before  the  Court  is  a 
ground  for  dissolving  an  injunction  so 
obtained.  Thomas  A.  Edison  v.  Bullock 
{Isaacs,  J.),  15  C.L.R.  679. 

Possession  of  land — Form  of  injunction.] 
— Observations  respecting  the  form  of  in- 
junction as  to  possession  of  land.  Maiden  v. 
Maiden,  7  C.L.R.  727.    See  Practice. 

Tenancy  at  will — Implied  agreement  for 
exclusive  occupation — Breach — Remedy.] — 
See  Landlord  and  Tenant.  Landale  v. 
Menzies,  9  C.L.R.  89. 

Unsettled  accounts  between  parties — Stay 
of  execution  by  injunction  in  Equity.] — 
Where  a  plaintiff  has  recovered  damages  in 
an  action  for  conversion,  equity  will  not, 
on  the  ground  of  equitable  set-off,  restrain 
the  plaintiff  from  issuing  execution  to  re- 
cover the  amount  of  verdict  merely  because 
there  are  tmsettled  accounts  pending  between 
the  parties,  although  the  subject  matter  of 
the  accounts  consists  of  dealings  and  trans- 
actions affecting  the  property  in  respect  of 
which  the  action  was  brought.  Rawson  v. 
Samuel,  Cr.  &  Ph.  161,  applied.  Hill  v. 
Ziymack,  7  C.L.R.  352. 
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I.  CO.MPULSOHY   SEQIESTRATIOX. 
(a)  Acts  of  Insolvency. 
(i.)  Assitruinont    fov    Hcncfit    df   Creditors. 

Assignment  for  benefit  of  "  creditors 
generally  "  Right  of  creditors  by  assenting 
to  become  parties  to  deed  Trust  for  scheduled 
creditors  and  all  others  of  creditors  who 
satisfy  trustee  that  they  are  creditors  Power 
to  exclude  Deed  of  arrangement  Insolvency 
Act  1890  (Vict.)  (No.  1102).  ss.  c7.  106,  109 
Insolvency  Act  1897  (Vict.)  (No.  1513),  ss. 
79,  81,  82,  83,  106/1  —  By  a  deed,  to  wliich 
tlio  partie.s  were  a  debtor,  of  the  fir.st  part, 
a  trust?o.  of  the  second  part,  and  the  credi- 
tors of  the  debtor  whose  names  and  seals 
appearetl  in  a  schedule  to  the  deed,  or  who 
otherwise  should  assent  to  the  deed,  of 
the  third  part,  the  debtor  assigned  to  the 
trustee  all  his  property  upon  trust,  after  pay- 
ment of  charges  and  expenses,  to  apply  the 
residue  in  payment  of  the  debts  owing  to  the 
creditors  of  the  debtor  whose  names  appeared 
in  the  schedule  and  to  all  others  (if  any)  of 
the  creditors  of  the  debtor  who  should,  bj"^ 
reasonal)le  efforts  in  that  behalf  satisfy  the 
trustee  that  they  were  entitled  at  the  date  of 
the  deed  to  be  included  as  creditors,  without 
any  priority  or  preference  and  in  due  course 
of  administration.  The  deed  also  contained 
a  proviso  that  the  trustee  should  not  be 
precluded  from  inquiring  into,  and  insisting 
on  such  proof  as  he  .should  deem  reasonable 
of,  the  debts  owing  to  creditors  whose  names 
appeared  in  the  schedule,  and  should  not  be 
bound  to  pay  any  di\  idend  on  any  amount 
inserted  in  the  schedule  beyond  what  should 
by  reasonable  efforts  in  that  behalf  be  shown 
to  have  been  owing  at  the  date  of  the  deed. 
Further  it  contained  a  clause  whereby  in 
consideration  of  the  piemises  the  parties 
of  the  third  part  released  the  debtor  from  any 
claims  in  respect  of  their  debts,  provided 
that  the  release  should  l)e  inoperative  if  the 
deed  should  not  be  registered  in  accordance 
with  law,  or  if  the  deed  should  be  set  a.side. 
Held,  that  the  deed  was  a  conveyance  or 
a.s3ignment  for  the  benefit  of  "  creditors 
generally  "'  within  the  meaning  of  s.  106  of 
the  Insolvency  Act  1897,  and  was  therefore 
an  act  of  insolvency  within  s.  .37  (i.)  of  the 
Insolvency  Act  1890,  and  also  that  it  was  a 
dew!  of  arrangement  within  the  meaning  of 
Part  VI.  of  the  Insolvency  Act  1897.  In  re 
Wiedenuiu.  .")  V.L.R.  (I.P.  &  M.),  :V2,  con- 
Hidere<l.      lienlli.    Schiess    d;  Co.    v.    Dobson, 


j    (190.-))   V.L.U.   .-.I;    2()   A.L.T.    lo;i.    nllirm.-d. 
Dobson  v.  Brat/i.  Schiessd:  Co.,  2  C.L.R.  277. 

i  (ii.)   Fraudulent  rrfferoiicc. 

Payment  Good  faith  —  Insolvency  Act 
1874  (Qd.)  (38  Vict.  No.  5),  ss.  107, 108.]  -Tlie 
mere  fact  that  a  debtor,  wliu  is  unable  for 
the  moment  to  pay  all  his  debts  as  they 
become  due,  makes  a  payment  to  a  creditor, 
is  not  conclusive  evidence  that  the  payment 
is  a  fraudulent  preference  within  s.  107  of  the 
I  Insolvency  Act  1874  (Qd.).  Stewart  db  IValkrr 
V.  White,  5  C.L.R.  110,  explained.  Payments 
by  a  debtor  within  six  months  of  his  insol- 
vency of  fortnightly  sums  of  money  in  pur- 
suance of  a  prior  valid  agreement  with  his 
creditor  for  the  compromise  of  an  existing 
debt  :  Held,  upon  the  evidence,  to  have  been 
received  in  good  faith  by  the  creditor,  anil, 
therefore,  that  the  payments  were  not  fraudu- 
lent preferences.  A  creditor  bought  £800 
worth  of  butter  from  his  debtor  for  cash, 
there  being  at  the  time  a  debt  of  £25  due  and 
owing  to  the  creditor  by  the  debtor.  The 
creditor  paid  the  debtor  by  cheque  £77."). 
Held,  that  there  was  not  a  delivery  of  butter 
by  the  debtor  to  the  creditor  in  discharge  of 
a  past  debt  within  the  meaning  of  s.  108  of 
the  Insolvency  Act  1874  (Qd.).  In  re  Spring - 
gall;  Ex  parte  White,  1908  St.  R.  Q.  60. 
reversed,  and  judgment  of  Cooper,  C.J., 
restored.      Ooiv  v.  White,  5  C.L.R.  865. 

Pressure  by  creditor  -"  With  a  view  to  '* 
prefer -Intention  or  motive-  Insolvency  Act 
1874(Qd.),  (38  Vict.  No,  5),  s.  107.1— A  debt.. r. 
who  was  unable  to  pay  his  debts  as  they  be- 
came due  out  of  his  own  moneys,  handed  to 
creditors,  who  were  aware  of  his  financial 
position,  and  had  for  some  time  unsuccess- 
fully used  pressure,  a  series  of  small  cheqiu-n 
payable  at  extende<l  dates  and  representing 
the  amount  of  the  debt.  The  debtor  having 
been  adjudicated  insolvent  within  six  months. 
Held,  the  payments  were  a  fraudulent  prefer- 
ence under  the  Insolvency  Act  1874,  s.  107. 
The  words  "  with  a  view  to  prefer  "'  in  that 
section  1-efer  to  the  intention  or  purpose  of 
the  debtor,  and  not  to  his  motive  bringing 
about  that  result.  Dictum  in  Ruji.sell 
Wilkinsd:  Son.s  Ltd.  v.  Outridge  Printing  Co. 
Ltd.  (1906)  St.  R.  Q.  172,  relating  to  the 
effect  of  pressure  on  the  intention  to  prefer. 
overrule<l.  Stonnrt  d-  Walker  v.  White.  .■> 
C.L.R.    I  1(1. 
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"  With  a  view  to  prefer  " — Disposition 
made  to  carry  out  legal  obligation — Insolvency 
Act  1890  (Vict.)  (No.  1102),  s.  73— Insolvency 
Act  1897  (Vict.)  (No.  1513),  s.  11&— Equitable 
assignment  of  future  fund — Registration — 
Book  Debts  Act  1896  (Vict.)  (No.  1424),  s,  2.]— 
In  order  that  a  disposition  of  property  made 
by  a  debtor  iu  insolvent  circumstances  to  one  ■ 
of  his  creditors  may  be  a  fraudulent  prefer-  '. 
ence  within  the  meaning  of  s.  73  of  the  Insol-  \ 
vency  Act  1890  (Vict.),  the  giving  of  a  prefer-  ' 
ence  must  be  the  substantial  object  which 
the  debtor  desires  to  achieve.  The  motive 
or  reason  which  induces  that  desire  is  irrele- 
vant. The  defendant,  a  cattle  salesman,  on 
behalf  of  a  principal  sold  cattle  to  A.,  ad- 
vancing the  purchase  money  himself  and 
receiving  from  A.  a  promissory  note  for  the 
amount  of  the  advance,  and  also  entering 
into  a  verbal  agreement  with  A.  that  A. 
would  re-sell  the  cattle  through  the  defen- 
dant, who  might  repay  himself  the  amount 
of  the  advance  out  of  the  purcha.s6  money. 
A.  having  come  into  insolvent  circumstances 
instructed  his  solicitor  to  call  a  meeting  of 
liis  creditors.  Two  days  afterwards,  being 
requested  by  other  creditors  to  allow  them 
to  take  some  of  the  cattle  in  payment  of 
their  debts,  he  refused  to  do  so  on  the  ground 
that  it  would  not  be  fair  to  the  other  creditors. 
Eight  days  afterwards  and  within  a  month 
of  his  insolvency,  and  before  the  promissory 
note  became  due,  A.,  at  the  request  of  the 
defendant,  and  believing  that  he  was  thereby 
fulfilhng  his  obligation  to  the  defendant,  and 
that  it  would  be  wrong  to  do  otiierwise,  sold 
the  cattle  through  the  defendant  who  re- 
ceived the  purchase  money  and  applied  it  in 
discharge  of  A."s  liability  to  him.  In  an 
action  by  the  trustee  in  insolvency  of  A. 
against  the  defendant  :  Held  (Isaacs,  J.,  dis- 
senting), that  A.  had  made  a  fraudiilent 
preference  in  favour  of  the  defendant,  and 
that  the  trustee  was  entitled  to  recover  the 
amoxmt  received  by  the  defendant  as  pur- 
chase money  for  the  cattle.  Quaere,  whether  j 
the  agreement  as  to  the  re-sale  of  the  cattle 
through  the  defendant  amounted  to  an  assign- 
ment to  the  defendant  of  the  purchase  money 
which  might  be  paid  on  the  re-sale  of  the 
cattle,  and,  if  so,  whether  the  agreement 
should  have  been  in  writing  and  registered 
under  the  Book  Debts  Act  1896  (Vict.).  Per 
Isaacs,  J. — The  agreement  amounted  to  an 
equitable  assignment,  and  did  not  require 
registration  either  mider  the  Instruments  Act 


1890  or  the  Book  Debts  Act  189(5.  Muntz  v. 
Smail,  29  A.L.T.  223,  reversed.  MujUz  v. 
Smail,  8  C.L.R.  262. 

Protection  of  bona  fide  transaction — 
Preference  —  Payment  of  just  debt — Bank- 
ruptcy Act  1898  (N.S.W.)  (No.  25  of  1898) 
ss.  57,  58.] — The  effect  of  s.  57  of  the  Bank- 
ruptcy Act  1898  is  not  limited  by  the  pro- 
visions of  s.  58,  and,  therefore,  a  payment  by 
a  bankrupt  which  comes  within  the  terms 
of  s.  57  is  protected  by  that  section,  although 
it  is  an  act  of  bankruptcy.  The  words- 
"  distribution  of  property  "  in  s.  58  do  not 
include  an  isolated  payment  of  money  by  a 
debtor  to  a  creditor.  So  held,  per  Griffith, 
C.J.,  Barton,  O'Connor  and  Higgins,  JJ., 
Isaacs.  J.,  dissenting.  Shears  v.  Goddard. 
(1896)  1  Q.B.  406,  foUowed.  In  re  Bond,  16 
N.S.W.  L.R.  (B.  &  P.)  74,  approving  the 
dictum  of  Owen,  J.,  in  In  re  Atlas  Engineering 
Co.,  10  N.S.W.  L.R.  (Eq.),  179,  at  p.  184, 
overruled.  Per  Isaacs,  J.— The  words  "  dis- 
tribution of  property  "  are  wide  enough  to 
include  a  payment  to  a  single  creditor,  and 
have  been  long  used  in  that  sense  by  authori- 
ties on  bankruptcy  law,  and  s.  58,  which  is 
clearly  intendetl  to  be  an  invalidating  section, 
can  only  be  given  independent  effect  by 
construing  those  words  in  that  wider  sense. 
So  construed  s.  58  is  a  qualification  or  modi- 
fication of  s,  57,  invalidating,  as  against  the 
official  assignee,  any  dealing  by  a  bankrupt 
which  is  an  available  act  of  bankruptcy, 
whether  it  comes  within  the  tenns  of  s.  57 
or  not.  Re  William  Dunn,  24  (N.S.W.)  W-N. 
184,  reversed.  Williams  v.  Dunn's  Assignee, 
6  C.L.R.  425. 

(iii.)  Transfer  to  Defeat  Creditors. 

No  proof  that  creditors  were  defeated— 
Pleading.] — See  Contract.  Payne  v.  Mc- 
Donald. 6  C.L.R.  208. 

(iv.)  Failure  to  Satisfy  Judgment. 

Petition  for  sequestration — Act  of  insolvency 
— Demand  for  more  than  is  owing — Notice 
of  objection,  sufficiency  of  —  Insolvency 
Act  1890  (Vict.)  (No.  1102),  ss.  37  (viii.),  45.]— 
Where  judgment  has  been  obtained  against  a 
debtor,  and  he  has  afterwards  paid  part  of  the 
amount  due,  a  subsequent  deiuand  upon  him 
for  the  whole  amount  of  the  judgment  debt 
is  not  a  good  demand  on  the  debtor  to  satisfy 
the  judgment  so  as  to  constitate  an  act  of 
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insolvency  within  the  nit-auing  of  s.  37  (viii.) 
of  the  Insolvency  Act  1890.  On  a  petition 
for  sequestration,  a  notice  having  been  given 
by  the  debtor  that  he  disputes  the  act  of 
insolvency  alleged  in  the  petition  (that  he 
had  been  called  on  to  satisfy  a  judgment, 
and  had  failed  to  do  so),  he  is  entitleci  to 
prove  that  the  demand  on  which  the  act  of 
insolvency  was  based  was  for  a  larger  sum 
than  was  due.  and,  therefore,  to  give  evidence 
that  before  the  issue  of  execution  he  had  paid 
part  of  the  judgment  debt.  Per  Higgins,  J. 
Quaere,  whether  the  sheriff's  officer  is,  for  the 
purpose  of  the  Act  of  insolvency,  to  specify 
the  exact  amount  that  is  owing — whether  he 
may  not,  following  the  rule  of  the  Act,  simply 
call  upon  the  debtor  to  "  satisfy  the  judg- 
ment." In  re  Hamilton  (1907)  V.L.R.  75; 
28  A.L.T.  124.  reversed.  Hamilton  v. 
Warne,  4  CL.R.  1293. 

(It)  Petitioning  Creditor'.s  Debt. 

Current  promissory  note  —  Insolvency 
Act  1890  (Vict.)  (No.  1102),  s.  37 —Insolvency 
Act  1897  (Vict.)  (No.  1513),  s.  106  (2).]— 
Sect.  37  of  the  Insolvency  Act  1890  (Vict.), 
as  amended  by  s.  106  (2)  of  the  Insolvency 
Act  1897  (Vict.),  provides,  in  reference 
to  a  petition  for  the  sequestration  of  a  debtor's 
estate,  that  "  the  debt  of  the  petitioning 
creditor  must  be  a  liquidated  sum  due  at 
law  or  in  equity,  payable  either  immediately 
or  at  some  certain  future  time."  Held, 
that  a  debt  in  respect  of  a  current  promis- 
sory note  made  by  the  debtor  and  of  which 
the  creditor  was  the  holder  at  the  date  of 
the  petition  was  a  good  petitioning  creditor's 
debt.     David  v.  Malouf,  5  CL.R.  749. 

Order  nisi  for  sequestration  based  on  judg- 
ment for  costs  of  prior  action — Appeal  pending 
to  High  Court  from  prior  judgment  Adjourn- 
ment of  insolvency  proceedings.  |  —Aft.r  notice 
«)f  ajipoal  to  the  High  Court  from  a  judgment 
dismissing  an  action  with  costs,  the  defen- 
dants in  the  action,  having  in  a  subsequent 
action  recovered  judgment  for  the  costs, 
presented  a  petition  for  sequestration  of  the 
plaintiff's  astate,  the  act  of  insolvency  being 
failure  to  comply  with  a  debtor's  summons 
founded  on  the  judgment  and  to  satisfy  a 
writ  of  fieri  facias  issued  upon  it.  It  was  not 
suggested  that  the  debtor  had  any  estate, 
or  that  the  judgment  creditor  would  obtain 
any  advantage  from  the  sequestration  other 


than  putting  dinirulti(>.s  in  the  way  of  prosecu- 
ting the  appeal.  Held,  that  an  order  of 
sequestration  ought  not  to  have  boen  made, 
but  that  the  petition  should  have  been  either 
adjourned  until  after  the  hearing  of  the 
appeal  or  dismissed.  An  order  absolute  for 
sequestration  having  been  made  under  these 
circ\unstances,  and  the  prior  judgment  hav- 
ing, on  appeal  to  the  High  Court,  been  dis- 
charged, an  application  was  made  to  the 
Supreme  Court  to  annul  the  sequestration. 
Held,  that  the  application  ought  to  have  been 
granted,  notwithstanding  that  the  judgment 
for  the  costs  was  still  standing.  Judgments 
of  Hood,  J.,  and  of  Hodges,  J.,  reversed. 
Bayne  v.  Baillieu,  5  CL.R.  64. 

Judgment  against  defendant  in  action  for 
defamation— Defendant  made  bankrupt  on 
petition  of  plaintiff  —  Election  of  remedy 
against  goods  of  debtor — Ca.  sa. — Bank- 
ruptcy Act  1898  (N.S.W.)  (No.  25),  s.  10  (3).]— 
See  Arrest.      Fcrri-y  v.  Martin.  2  CL.R.  525. 

Notice  to  pay — Tender  of  payment  of  debt — 
Refusal  to  accept  payment — Annulment  of 
adjudication      of      insolvency.] — A      notice 

under  s.  61  of  the  Insolvency  Act  1861 
(S.A.),  requiring  payment  of  a  judgment 
debt  within  14  days  and  stating  that  in 
default  of  payment  insolvency  pro- 
ceedings would  be  taken,  was  served  on  the 
debtor.  Negotiations  were  going  on  between 
the  solicitors  of  the  parties  for  a  settlement. 
A  tender  of  the  amount  of  the  debt  was  made 
to  the  creditor  personally  but  he  refused  to 
accept  the  money.  The  creditor  having 
obtained  an  adjudication  of  insolvency 
against  the  debtor,  it  was  subsequently 
annulled  by  the  Supreme  Court  of  South 
Australia.  Special  leave  to  appeal  to  the 
High  Court  refused.  Bleeze  v.  Foyrp,  13 
CL.R.  324. 

Sequestration — Petitioning  creditor's  debt 
— Merger.] — In  an  action  >)rought  by  a  plain- 
tiff against)  a  defendant,  the  defendant 
counterclaimed  for  a  judgment  debt  owing 
by  the  plaintiff  to  him.  and  obtained  judg- 
ment on  that  counterclaim.  Held,  that  the 
earlier  debt  was  not  merged  in  the  later 
judgment  debt  so  as  to  prevent  it  from  being 
a  good  petitioning  creditor's  debt  upon  which 
the  defendant  might  have  the  plaintiff's 
estate  sequestrated.  Quaere,  per  Oriffith, 
CJ.,  whether  there  is  a  merger  of  a  debt  in  a 
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judgment  for  the  purposes  of  a  petitioning 
creditor's  debt  in  insolvency  proceedings. 
The  action  was  one  to  recover  damages  for 
personal  injuries,  and  judgment  had  been 
given  for  the  defendant  on  the  claim,  and 
the  plaintiff  had  given  notice  of  appeal  to 
the  High  Court  from  the  judgment.  Held, 
that  insolvencj^  proceedings  based  on  the 
original  jugdment  debt  were  not  an  abuse  of 
the  process  of  the  Court.  Bayne  v.  Blake 
(No.  2),  9  C.L.R.  3G0. 

Sequestration — Debtor  having  no  assets.] — 
The  mere  fact  that  there  are  no  reasons  for 
suspecting  that  a  debtor  has  any  assets  is  not 
a  ground  for  refusing  to  make  a  debtor  in- 
solvent. Baync  v.  Blrtke  (No.  2),  9  C.L.R. 
360. 

II.  CONFLICT  OF  LAWS. 

Effect  of  foreign  insolvency — Notice  to 
trustees — Subsequent  assignment — Priorities 
— Distinction  between  immoveables  and  move- 
ables— Incorporeal  right  with  respect  to  im- 
moveable— Interest  in  trust  estate — Trust  to 
sell— Bankruptcy  Act  1870  (Tas.)  (34  Vict.  No. 
32),  s.  16  Law  No.  47  of  1887  (Natal),  ss.  51, 
52,  53.] — A  riglit  eniorcealjle  witli  respect  to 
an  immoveable  is,  for  the  purposes  of  private 
international  law,  an  immoveable.  A  person 
claiming  in  Tasmania  under  an  assignment 
of  an  equitable  chose  in  action  executed  by  a 
bankrupt  after  sequestration,  who  took  his 
assignment  without  notice  of  tlie  bankrviptcy 
and  has  given  notice  of  his  assignment  to 
the  trustee  of  the  property  to  which  the 
chose  in  action  attached,  is  entitled  to 
priority  over  the  trvistee  in  bankruptcy  who 
lias  not  given  notice.  The  recognition 
offered  by  the  rules  of  private  international 
law  to  an  assignment  to  creditors  of  the 
moveables  of  a  debtor  under  the  law  of  a 
foreign  country  extends  only  to  recognizing  it 
as  having  the  same  vahdity  as  an  assignment 
made  in  accordance  with  the  laws  of  the  situs 
of  the  moveables.  A  testator  bj^  his  will 
devised  land  in  Tasmania  to  trustees  to  pay 
his  widow  out  of  the  income  a  certain  an- 
nuity, and  to  pay  the  residue  of  the  income 
to  his  sons  in  equal  shares,  and  he  directed 
that  upon  the  death  of  his  widow  the  trus- 
tees should  sell  the  land  (with  a  discretionary 
power  to  postpone  the  sale  for  seven  years) 
and  divide  the  proceeds  equally  among  the 
sons.  One  of  the  sons  having  gone  to  the 
Colony  of  Natal,  in  South  Africa,  before  the 


death  of  his  mother,  became  insolvent  there 
and  according  to  the  law  of  Natal  his  trustee 
in  insolvency  would  have  priority  over  sub- 
sequent incumbrancers  of  the  insolvent's 
choses  in  action  without  the  necessity  of 
giving  notice.  The  insolvent,  having  re- 
turned to  Tasmania,  executed  an  assignment 
of  his  interest  in  his  father's  estate  to  an 
assignee  who  had  no  notice  of  the  insolvency 
and  who  gave  notice  to  the  trustee  of  the 
property.  Held,  that  from  the  date  of  the 
testator's  death  imtil  the  date  of  the  sale  of 
the  land  the  intercut  of  each  son  was  an 
immovable  within  the  principle  of  private 
international  law,  and  therefore  that  the 
insolvency  in  Natal  did  not  operate  in  Tas- 
mania as  an  assignment  of  the  insolvent's 
interest  in  his  father's  estate.  Held,  further, 
that  even  if  the  insolvent's  interest  were  a 
moveable,  the  assignee  in  Tasmania  had 
priority  over  the  Natal  trustee  in  insolvency. 
Australian  Mutual  Provident  Society  v. 
Gregory,  5  C.L.R.  615. 

Insolvent's  change  of  domicil  —  After 
acquired  property  —  Subsequent  insolvency 
in  another  country  —  Bankruptcy  Act  1883 
(46  &  47  Vict.  C.  S2),  s.  118.]— Although  the 
assignment  of  a  bankrupt's  property  to 
the  representative  of  his  creditors  under 
the  law  of  a  country  which  hag  jurisdiction 
over  his  person  operates  as  an  assignment 
of  the  inoveables  of  the  bankrupt  where- 
ever  locally  situate,  this  rule  does  not  ex- 
tend to  after-acquired  property  situate  in 
another  country  and  which  is  acquired  by 
the  bankrupt  when  he  is  not  domiciled  in 
the  country  where  the  assignment  was  made. 
A  law,  therefore,  of  the  country  where  the 
assignment  was  made,  that  all  property 
acquired  by  the  bankrupt  before  he  obtains 
a  certificate  of  discharge  shall  pass  to  the 
trustee  under  the  bankruptcy,  has  no  opera- 
tion upon  such  after-acquired  property. 
Sect.  118  of  the  Imperial  Act,  46  &  47  Vict, 
c-  52,  does  not  create  new  rights,  but  only  new 
remedies  for  enforcing  existing  rights.  Hall 
V.  Woolf,  7  C.L.R.  207. 

III.  PARTNERS— TRUSTEES. 
Sequestration  of  estate  of  one  —  Security 
over  joint  estate  —  Petition  —  Offer  to  give 
up  or  value  security  —  Partnership  —  Ex- 
ecutors carrying  on  business  «nder  terms 
of  will  —  Right  to  indemnity  out  of  assets 
—  Lien  over  assets  —  Insolvency  Act  1890 
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(Vict.)  (No.  1102).  ss.  37,  41  —  Insolvency 
Act  1897  (Vict.)  (No.  1513).  s.  109  Registra- 
tion of  Firms  Act  1892  (Vict.)  (No.  1256),  s.  4— 
Partnership  Act  1891  (Vict.)  (No.  1222),  s.  5.] 
— A  cretlitor  potitioning  for  tlio  S'V[uostration 
of  tiio  ostate  of  ouo  of  several  partners  must, 
under  s.  37  of  tlie  I)tf<olvcm'i/  Act  1890  (Vict.). 
in  his  petition  ofTer  to  give  up  or  value  any 
security,  held  by  liim  (the  creditor)  upon  the 
joint  estate  ;  the  rule  that  a  creditor  need 
not  give  up  his  security  over  the  joint  estate 
only  applying  after  sequestration  in  the  ad- 
ministration of  the  joint  and  separate  estates. 
In  re  Stevenson. '19  V.L.R.  660;  15  A.L.T. 
119.  overruled.  Several  executors  carrying 
on  the  business  of  tlioir  testator  pursuant  to 
the  terms  of  the  will  in  the  firm  name  used 
by  him  are  not  necessarily  partners,  not- 
withstanding s.  5  of  the  Partnership  Act 
1891  (Vict.),  even  although  the  executors 
have  registered  themselves  as  a  firm  under 
the  Registration  of  Finns  Act  1892.  Each  of 
several  executors  carrying  on  business  as 
above  mentioned  has  a  right  of  indemnity 
against  the  assets  of  the  testator,  including 
a  lien  over  those  assets,  for  liabilities  pro- 
perly incurred,  and  anj'  security  held  by  a 
creditor  which  interferes  with  that  right  is  a 
.security  the  giving  up  of  which  will  go  to 
augment  the  estate  of  each  executor,  and 
therefore  the  creditor  must  offer  to  give  up 
or  value  that  security  when  petitioning  to 
sequestrate  the  estate  of  one  of  the  executors. 
In  re  Whitelaw  ( 190G)  V.L.R.  265;  27 
A.L.T.  187,  reversed.  Savage  v.  Union  Bank 
of  Australia  Ltd.  ;  Whitelaw  v.  I'nion  Bank 
of  Australia  Ltd..  .3  C.L.R.    1170. 

Jurisdiction  Application  to  declare  trustee 
entitled  to  property  adversely  claimed — In- 
solvency Act  1897  (Vict.)  (No.  1513)  s.  5.]— 
Tlie  (.'oviit  of  lnsol\i^uc\'  lia.s  jurisdiction 
under  the  Insolvency  Act  1897  (Vict.)  to  en- 
tertain an  application  by  the  trustee  of  an 
insolvent  estate  for  a  declaration  that  pro- 
perty claimed  by  a  third  person  to  which 
the  trustee  sots  up  a  title  paramount  is  part 
of  the  insolv-ent  estate.  In  re  Jack  (1905) 
V.L.R.  27.-):  2()  A.L.T.  172.  on  this  point 
adiriMwl.     .Iwk-  V.  Swail.  2  C.L.R.  684. 

I\.   PHOI'KHTY    DIVISIRLE    AM()X(5ST 

CREDITORS. 

Goods  in  possession,  order,  or  disposition 

of    the    bankrupt  Dairy    cattle    used    by 

bankrupt  Custom  Bankruptcy    Act 


1898  (N.S.W.)  (No.  25  of  1898),  s.  52,  sub-s. 
(e).]  —  By  a.  52,  sub-s.  (e)  of  the  Bayik- 
ruptcy  Act  1898  the  property  of  a  bank- 
rupt divisible  amongst  his  creditors  includes. 
i)Uer  alia,  all  goods  at  the  commencement  of 
the  bankruptcy  in  the  possession,  order,  or 
disposition  of  the  bankrupt  by  the  consent 
of  the  true  owner,  under  such  circumstances 
that  the  bankrupt  is  the  reputed  owner 
thereof.  In  order  to  bring  a  case  within  the 
operation  of  that  sub-section  the  circum- 
stances of  the  bankrupt's  pos.session  of  the 
goods  must  be  such  that  the  owner,  in  allow- 
ing the  goods  to  remain  in  the  bankrupt's 
po.ssession  must  be  taken  to  have  consente<l 
to  a  state  of  things  from  which  the  inferences 
of  ownership  in  the  bankrupt  must  (not 
might  or  might  not)  arise.  If  the  conditions 
on  which  an  industry  is  carried  on  arc  such 
that  it  is  notorious  to  persons  conversant 
with  it  tliat  the  stock  used  in  the  industry 
may  or  may  not  be  the  property  of  the  person 
carrying  it  on,  an  owner  who  consents  to 
his  chattels  being  used  by  another  in  the 
industry  cannot  ))o  said  to  have  known  that 
the  inference  of  ownership  must  arise.  A 
bankrupt  engaged  in  business  as  a  dairy 
fanner  in  a  district  which  was  mainly  devoted 
to  that  industry,  was  at  the  commencement 
of  his  bankriiptcy  in  possession  of  dairy 
cattle  which  he  used  in  his  business,  and  which 
had  been  leased  to  him  for  that  purpose  by 
the  owner.  On  a  motion  by  the  Official 
Assignee  to  have  the  cattle  handed  over  to 
him  under  s.  52,  sub-s.  (e).  evidence  was  given 
on  behalf  of  the  person  opposing  the  claim  of 
the  assignee  of  the  widespread  prevalence 
in  New  South  Wales  of  systems  of  dairy 
farming  in  which  the  farmer  was  not  the 
owner  of  the  dairy  stock  u.sed  by  him  on  his 
farm.  There  was  also  evidence  of  the  exis- 
tence of  a  practice  of  farmers  taking  in  dair> 
stock  for  agi.stment.  Tiie  Judge  hold  that 
the  existence  of  the  agistment  practice  could 
not  affect  the  case  of  dairy  cattle  used  on  a 
dairy  farm,  and  foimd  that  none  of  the  other 
systems  had  been  generally  practiced  in  the 
particular  district,  and  not  to  such  an  extent 
in  New  South  Wales  generally  as  to  amount 
to  a  notorious  practice  or  custom  negativing 
reputation  of  ownership.  His  decision  was 
affirmed  on  appeal  by  the  Full  Court.  On 
appeal  to  the  High  Court :  Held  (by  Griffith. 
C..J.,  and  O'Connor,  J.  ;  Isaacs,  J.,  dissent- 
ing), that  the  Judge  of  fir.st  in.stanco,  although 
ho    corroftly    stated    lhi<    ))rinfiplcs    of    law 
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applicable  to  such  cases,  yet  in  dealing  with  , 
the  facts  had  in  effect  misdirected  himself 
in  that  he  attached  imdue  weight  to  the  fact 
that  in  the  majority  of  cases  in  the  particular 
district  dairy  farmers  were  the  owners 
<if  the  cattle  they  used,  and  in  that  he  erron- 
eously treated  the  question  rather  as  one  of 
reputation  in  that  particular  district  than  as 
on^  of  general  reputation  from  the  point  of 
\iew  of  an  owner  who  allowed  his  cattle 
to  be  taken  to  that  district  for  use  on  a  dairy 
farm  without  having  reason  to  suppose  that 
the  practice  in  that  district  was  exceptional ; 
and.  further,  that  on  the  evidence  it  was 
■established  that  the  practice  of  agisting  cattle 
was  common  and  well  known,  that  the  exist- 
f-nce  of  several  common  systems  of  dairy 
farming  in  which  the  farmer  carries  on  busi- 
jiess  with  cattle  of  which  he  is  not  the  owner 
was  notorious  to  persons  conversant  with 
the  industry  over  the  whole  State,  and  that, 
«s  there  was  no  evidence  that  the  particular 
district  was  notoriously  an  exception  in  that 
respect,  the  possession  and  user  of  the  cattle 
by  the  bankrupt  were  equally  consistent 
with  his  being  the  owner  or  with  his  holding 
them  under  one  of  the  systems  proved,  and, 
therefore,  the  cattle  were  not  in  the  reputed 
ownership  of  the  banlcrupt  within  the  mean- 
ing of  s.  52.  Per  Griffith,  C.J.,  and  O'Connor, 
J.— It  is  not  necessary  to  show  that  the 
practice  relied  upon  to  displace  the  reputation 
of  ownership  is  the  practice  most  commonly 
iollowed  ;  it  is  sufficient  to  show  that  it  is 
generally  known  to  exist  and  not  infre- 
quently followed,  so  as  to  make  the  pos- 
session of  the  particular  goods  ambiguous. 
Setnble,  per  Griffith,  C.J.- — The  mere  posses- 
■sion  and  use  of  dairy  cattle  in  New  South 
Wales  are  not  sufficient  to  raise  a  presump- 
tion of  ownership.  Per  Griffith,  C.J.,  and. 
fiemble,  per  O'Connor,  J. — Admissions  made 
by  the  official  assignee  after  vesting  of  the 
estate  in  him  as  to  the  notoriety  of  a  system 
by  which  the  farnier  held  the  stock  under  a 
lease  from  the  owner  were  admissible  to 
prove  existence  of  that  system.  Per  Isaacs, 
J. — If  the  official  assignee  proves  posses- 
sion by  the  bankrupt  under  such  circuin- 
■stances  as,  according  to  the  ordinary  habits 
of  mankind,  only  exist  in  the  case  of  pos- 
-session  by  the  owner,  he  has  established 
-a  prima  facie  case  of  reputation  of  owner- 
sship,  which  can  only  be  displaced  by  proof 
•of  the  existence  of  some  custom  to  the  con- 
trary, whether  universal  or  limited,  so  notori- 


ous that  the  Court  will  take  judicial  notice 
of  it  as  part  of  the  common  knowledge.  Such 
a  custom  must  be  general,  clear  and  precise, 
certain,  existing  in  or  extending  to  the  place 
where  the  goods  are,  known  to  persons  likely 
to  give  credit  to  the  bankrupt,  and  such  as 
to  make  it  reasonably  possible  that  the  goods 
in  the  position  of  those  under  consideration 
are  not  owned  by  the  possessor.  The  Judge 
of  first  instance  laid  down  the  proper  prin- 
ciple of  law,  and  applied  it  properly  to  the 
facts ;  and  his  findings,  that  there  was  a 
prima  facie  case  of  reputation  of  ownership, 
and  that  there  was  not  sufficient  evidence  of 
a  practice  to  displace  it,  should  not  be  dis- 
turbed. Admissions  by  the  official  assignee, 
though  in  the  particular  case  they  were  evi- 
dence of  this  intention  to  abandon  his 
claim  to  the  property  under  his  statutory 
powers,  were  not  admissible  to  prove  the 
existence  of  a  custom,  inasmuch  as  he  was 
only  a  trustee  for  the  creditors,  and  had  no 
authority  to  make  admissions  against  their 
interest.  Re  Gillespie  ;  Ex  parte  Official 
Assignee  (1908)  8  S.R.  (N.S.W.)  192,  affirming 
Re  Gillespie,  24  N.S.W.W-N.  169,  reversed 
by  a  majority.  Maxwell  v.  Official  Assignee, 
8  C.L.R.  553. 

(a)  Reputed    Ownership 

"  Goods  and  chattels  " — Grocer's  License 
—Licensing  Act  1890  (Vict.)  (No.  1111),  ss. 
5,  10— Insolvency  Act  1890  (Vict.)  (No.  1102), 
s.  70  (v.).] — A  grocer's  hcense  issued  under 
the  Licensing  Act  1890  is  not  "  goods  and 
chattels "  so  as  to  be  subject  to  reputed 
ownership  within  the  meaning  of  s.  70  (v.) 
of  the  Insolvency  Act  1890.  Anthoyiess  v. 
Anderson,  14  V.L.R.  127  ;  9  A.L.T.  175. 
followed.     Jack  v.  Smail,  2  C.L.R.  684. 

(6)  Married  Womax. 

Whether  her  property  subject  to  restraint  on 
anticipation  vests  in  her  trustee  in  insolvency 
—Married  Women's  Property  Act  1890  (Vict.) 
(No.  1116),  ss.  4  (5),  22— Insolvency  Act  1897 
(Vict.)  (No.  1513),  s.  119.]— The  effect  of  s.  119 
of  the  Insolvency  Act  1897  (Vict.)  is  that,  so  far 
as  her  property  is  concerned,  a  married 
woman  is  in  the  same  position  as  she  was  be- 
fore the  Act,  but,  so  far  as  she  is  personally 
concerned,  she  is  subject  to  all  the  provisions 
of  that  Act  as  if  she  were  a  feme  sole.  There- 
fore, mider  s.  22  of  the  Married  Women's 
Property    Act    1890,    property    of   a  married 


431 


INSOLVENCY. 


432 


woman,  wliith  she  is  restrained  from  antici- 
pating, does  not,  on  her  insolvency,  form 
part  of  her  estate  divisible  among  her  credi- 
tors,  notwithstanding  s.  119  of  the  Insol- 
vency Act  1897.  In  re  Fon-iter  (1900)  V.L.R. 
182  ;  27  A.L.T.  129,  reversed.  Forster  v. 
Shackell.  li  C.L.Il.  4(J0. 

((■)  Settlement. 
Burden  of  proof— Savings  of  wife  out  of 
housekeeping  allowance  by  husband-  Deposit 
in  Savings  Bank-  Settlement— Insolvency  Act 
1890  (Vict.)  (No.  1102).  s.  72  —  Married 
Women's  Property  Act  1890  (Vict.),  (No. 
1116),  ss.  10.  13.]— Moneys  saved  by  a  wife 
out  of  an  allowance  made  to  her  by  hor 
husband  for  housekeeping  purposes,  and 
deposited  by  her  from  time  to  time  in  a 
Savings  Bank  in  her  own  name,  are  within 
s.  10  of  the  Married  Wometrs  Property  Act 
1890  (Vict.),  and  are  therefore  to  be  deemed 
to  be  her  separate  property  imtil  the  contrary 
is  proved.  Moneys  so  saved  by  a  wife,  and 
with  the  husband's  consent  invested  by  the 
wife  as  her  own.  are  not  a  "  settlement  of 
property  ""  within  s.  72  of  the  Insolvency  Act 
1890  (Vict.).  To  constitute  a  "  settlement  " 
within  that  section  it  is  necessary  to  show 
that  the  gift  was  intended  by  the  donor  to  be 
kept  in  its  original  form,  or  in  the  form  of  an 
investment,  for  the  benefit  of  the  donee. 
I}i  re  Plummer  (1900)  2  Q.B.  790,  followed. 
Held,  on  the  evidence,  that  the  respondents, 
the  trustees  of  the  husband's  insolvent  estate, 
had  not  proved  that  money  standing  to  his 
wife's  credit  in  a  Savings  Bank  was  not  her 
separate  property,  and  that  no  case  of  fraud 
on  creditors  had  been  estabhshed.  Jack  v. 
Smail  2  CL.R.   684. 

Settlement  by  woman  who  afterwards  be- 
comes insolvent — Insolvency  Act  1897  (Vict.) 
(No.  1513),  s.  100. 1— Scft.  100  of  the  Insolvency 
Art  IMt?  (Vict.)  provides  that  -Every 
settlement  of  property  on  or  for  the  wife  or 
children  or  both  wife  and  children  of  the 
settlor  made  after  the  commencement  of  this 
Act  not  being  a  .settlement  before  or  in  con- 
sideration of  marriage  or  a  settlement  made 
on  or  for  the  wife  or  children  or  both  wife  and 
children  of  the  settlor  of  property  which  has 
accrued  to  the  settlor  after  marriage  in  right 
of  his  wife  shall  in  case  of  the  insolvency  of 
the  settlor  at  any  time  thereafter  be  abso- 
lutely void  and  of  no  effect  again.st  the 
assignee  or  trustee  in  insolvency  imless  such 


settlement  be  in  writing  and  "  registered  in 
the  mode  prescribed.  Held,  that  the  section 
does  not  apply  to  settlements  made  by  women 
In  re  Lorimer  (1911)  V.L.R.  108;  32  A.L.T. 
172,  reversed.  Lorimer  v.  Smail,  12  C.L.R. 
504. 

id)  Bill  of  S.^le. 

Registration  —  Assignment  of  chattels    - 

Maker  in  insolvent  circumstances     Subsequent 

!    insolvency — Want  of  consideration.] — A  l)ill 

(if  sale  was  executotl  on  :{(ith  May  for  a  thiu 

j    present    advance    of    money,    but    was    not 

j    registered  imtil  18th    August,  at  which  date 


the  maker  was  alleged  to  have  been  in  in- 
solvent circum.stances.  He  was  adjudicated 
insolvent  within  six  months.  Held,  that 
as  against  the  trustee  in  the  insolvency,  the 
bill  of  sale  was  liable  to  be  avoided  as  not 
having  been  made  for  a  reasonable  or  sufli- 
cient  consideration  given  at  the  time  of 
execution.  Ex  parte  Dixon ;  In  re  Todd 
(1904)  Qd.  S.R.  128.  reversed.  Dixon  v. 
Todd,    1  CL.R.  320. 

V.  CERTIFICATE  OF  DISCHARGE. 

Application  for — Misdemeanour  not  charged 
in  Official  Assignee's  report  or  referred  to  in 
examination  before  Registrar — R  fusal  of  c  r- 
tificate — Onus  of  proof — ^Bankruptcy  Act  1898 
(N.S.W.)  (No.  25),  s.  39— Bankruptcy  rule  301.1 
— Sect.  39  of  the  Bajikruptcy  Ac'  1808  pro- 
vides that  an  application  by  a  bankrupt  for 
a  certificate  of  discharge  shall  be  refused  in 
all  cases  where  the  Court  is  satisfied  that 
the  bankrupt  has  been  guilty  of  a  misdemean- 
our under  the  Act,  and  that  the  certificate 
may  be  refused  or  suspended  if  the  bankrupt 
has  been  guilty  of  certain  specified  acts  of 
misconduct.  Rule  130  requires  that  on  an 
application  for  a  certificate  the  OHicial 
Assignee's  report  shall  afford  the  fullest 
po.s.sible  information  with  regard  to  the  bank- 
rupt's conduct  and  affairs,  and  the  cause  of 
his  bankruptcy,  and  that  it  shall  be  the 
duty  of  the  Official  Assignee  to  bring  under 
the  notice  of  the  Court  all  facts  which  the 
Court  ought  to  have  in  mind  in  considering 
whether  a  certificate  should  or  should  not  be 
granted. 

An  application  by  a  banlcrupt  for  a  cer- 
tificate of  discharge  cannot  be  refused  upon 
the  ground  that  the  bankrupt  has  been  guilty 
of  a  mi.sdemeanour  under  the  Act,  unless 
the   evidence  is  .sufficient   to  justify   a  con- 
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viction  of  the  bankrupt  by  a  jury  for  the 
same  offence  in  a  Criminal  Court. 

In  dealing  with  the  application  for 
a  certificate  the  Court  is  not  restricted 
to  the  specific  charges  made  in  the 
Official  Assignee's  report.  If  upon  the 
examination  of  the  bankrupt  there  .is  evidonco 
that  he  has  been  guilty  of  any  ofTence.  it  is 
the  duty  of  the  Court  to  investigate  the  facts. 
But  before  doing  so  the  bankrupt  should  be 
clearly  informed  of  the  charge  made  against 
him  which  it  is  proposed  to  investigate,  and 
should  be  given  a  fair  opportunity  of  answer- 
ing it.     ScoU  Fell  V.  Lloyd,  13  C.L.R.  230. 

Objections  to — Prior  bankruptcy  or  in- 
solvency outside  New  South  Wales — Bank- 
ruptcy Act  1898  (N.S.W.)  (No.  25  of  1898), 

SS.  39,  40  (h),  (r).] — Sect.  40  of  the  Bankruptcy 
Act  1898  sets  out  a  number  of  facts  on  proof 
of  any  one  of  which  the  Court  may,  under  s. 
39,  either  refuse,  or  suspend  the  operation 
of,  an  order  of  discharge  from  bankruptcy, 
amongst  them  being  : — "  (h)  That  the  bank- 
rupt   has    on    any    previous    occasion    been 

adjudged  bankrupt  or  insolvent unless 

his  estate  then  produced  ten  shillings  in  the 
pound,  or  a  majority  in  number  and  value 
of  the  creditors  in  that  estate  certify  that 
in  their  opinion  the  banlcruptcy  or  insolvency 
was  the  result  of  misfortune  only."  "  (/•) 
That  the  bankrupt  has  while  an  imcertifi- 
cated  bankrujjt  or  insolvent  obtained  credit 
to  the  amount  of  £20  or  upwards  from  any 
person  without  having  first  informed  such 
person  that  he  was  an  micertificated  bank- 
rupt or  insolvent."  Held,  that  the  prior 
adjudication  of  bankruptcy  or  insolvency 
referred  to  i.s  an  adjudication  in  New  South 
Walos,  and  does  not  include  an  adjudication 
of  bankruptcy  in  Western  Australian.  Re 
H.  A.  Morgan,  12  S.R.  (N.S.W.)  9,  reversed. 
Morgan  v.   White,   15  C.L.R.   1. 

VI.  GENERAL. 
Vacancy  in  office  of  Judge  in  Bankruptcy — 
Delegation  of  powers  of  Judge  to  Registrar  in 
Bankruptcy — Act  of  Bankruptcy — Notice  of 
intention  to  suspend  payment  of  debts — Bank- 
ruptcy Act  1898  (N.S.W.)  (No.  25  of  1898),  ss. 
4, 133, 137 — Supreme  Court  and  Circuit  Courts 
Act  1900  (N.S.W.)  (No.  35  of  1900),  s.  15.]— 
The  Bankruptcy  Act  1898  (N.S.W.),  s.  133. 
provides  that  the  bankruptcy  jurisdiction  of 
the  Supreme  Court  shall  be  exercised  by  the 
.Tudge  of  that  Court  duly  appointed  under 


the  title  of  Judge  in  Bankruptcy.  Th^ 
Supreme  Court  and  Circuit  Courts  Act  1900- 
(N.S.W.),  s.  1.5,  provides  that  where  under 
any  Act  any  jurisdiction,  power  or  authority 
of  tlie  Supreme  Court  is  to  be  exercised  by  any 
one  Judge,  any  other  Judge  may  for  any 
reasonable  cause  exercise  such  jurisdiction, 
power  or  authority  in  all  respects  as  the 
Judge  designated  might  have  exercised  it. 
During  a  short  interval  which  elapsed  between 
the  resignation  of  the  titular  Judge  in  Bank- 
ruptcy and  the  appointment  of  his  successor, 
one  of  the  other  Judges  of  the  Supreme  Court 
purported  to  exercise  the  power  of  delegation 
conferred  by  s.  137  of  the  Bankruptcy  Act, 
which  provides  that  the  Judge  (defined  in 
s.  1  as  the  Judge  having  jurisdiction  in  Bank- 
ruptcy or  any  Judge  acting  as  such)  may 
delegate  to  the  Registrar  such  of  the  power* 
vested  in  the  Court  as  may  be  expedient. 
Held,  that  the  delegation  was  valid?  notwith- 
standing that  there  was  at  tlie  time  no  titular 
Judge  in  Bankruptcy.  A  statement  by  a 
debtor  to  the  agent  of  a  creditor,  in  answer 
to  a  demand  by  the  creditor  for  the  payment 
of  a  debt,  that  he  has  placed  his  affairs  in 
the  hands  of  acco\mtants  to  prepare  a  state- 
ment of  his  accounts  for  him,  and  that  in  the 
meantime  he  had  been  advised  not  to  pay 
any  accounts,  amounts  to  a  notice  that  the 
debtor  has  suspended  or  is  about  to  suspend 
payment  of  his  debts,  within  the  meaning  of 
s.  2  of  the  Bankruptcy  Act  1898,  and  is  there- 
fore an  available  act  of  bankruptcy.  Rule 
laid  down  by  Bowen,  L.J.,  in  In  re  Lamb  ; 
Ex  parte  Gibson,  4  Morr.  25,  at  p.  32,  applied. 
Re  Moy  ;  Ex  parte  Briscoe  &  Co.,  Ltd.  (1907) 
7  S.R.  (N.S.W.)  164.  affirmed.  Moy  v- 
Bri.'coe  d;  Co.  Ltd..  5  C.L.R.  r^'o. 

Proceedings  in  insolvency  taken  to  stifle 
litigation — Non-trader — Proof  of  damage — 
Abuse  of  process  of  Court.] — See  Practice- 

Baync  v.  BaiUiru  ;  Bayne  v.  Riggall,  6 
C.L.R.  382. 

Assault  —  Justification  —  Writ  of  habere 
facias— Issue  without  special  order — Nullity 
or  irregularity  of  writ— Bankruptcy  Act  1898 
(N.S.W.)  (No.  25  of  1898),  s.  134— Bankruptcy 
Rules  1896  (N.S.W.),  rr.  200,  201— Consoli- 
dated Equity  Rules  of  1902  (N.S.W.),  rr.  210, 
214. — Sect.  134  of  the  Bankruptcy  Act  1898 
(N.S.W.)  provides  that  "  (4)  Whenever  the 
official  assignee  or  trustee  claims  any  property 
as  part  of  the  bankrupfs  estate,  or  claims  any 
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right  against  any  person,  whetlier  such  person 
is  or  is  not  a  party  to  the  bankruptcy,  the 
Court  niaj-  upon  motion  by  the  assignee  or 
trustee  .  .  .  hear  and  determine  .  .  .  the 
question  raised  by  such  claim,  and  make  such 
order  thereupon  as  he  may  deem  expedient 
or  necessary,  for  the  purpose  of  doing  com- 
l)lete  justice  between  all  the  parties  in- 
terested." ■'  (6)  Every  order  of  the  Court 
made  under  this  Act  in  any  cause  or  matter 
may  be  enforced  against  all  persons  bound 
thereby  in  the  same  manner  as  a  judgment 
of  the  Supreme  Court  to  the  same  effect." 
Rule  200  of  the  Bankruptcy  Rules  1896 
provides  that  "  Non-compliance  with  any 
of  these  Rules  ...  or  with  any  rule  of 
practice  for  the  time  being  in  force,  shall  not 
render  any  proceeding  void  imless  the  Judge 
shall  so  direct  ;  but  such  proceeding  may  be 
.set  aside,  either  wholly  or  in  part,  as  irregular, 
or  amended  or  otherwise  dealt  with,  in  such 
manner  and  upon  such  terms,  as  the  Judge 
may  think  fit.""  Rule  201  of  those  Rules 
provides  that  save  as  provided  by  those 
Rules  "  the  Rules  of  the  Supreme  Court  in 
Equity  shall  apply  to  any  proceeding  in  bank- 
ruptcy." Rule  210  of  the  Consolidated 
Equity  Rules  of  1902  provides  that  "  Xo 
writ  of  .  .  .  habere  facias  shall  be  issued 
Avithout  special  order,  to  be  obtained  on 
motion  with  affidavit  of  the  circumstances 
of  the  case  ;  and  the  person  against  whom 
auch  writ  is  sought  to  be  issued  shall  be 
served  with  notice  of  the  motion,  unless  the 
Court  otherwise  orders.""  Rule  214  of  the 
last  mentioned  Rules  provides  that  "  When 
imy  party  who  by  any  order  or  decree  is 
ordered  to  deliver  possession  of  any  lands 
.  .  .  within  a  limited  time,  refuses  or  neglects, 
after  due  service  of  such  decree  or  order, 
to  obey  the  same,  the  party  prosecuting  such 
order  or  decree  shall  be  entitled  to  a  writ  of 
assistance  or  of  habere  facias.''  The  Supreme 
Court  in  its  bankruptcy  jurisdiction  having 
made  an  order  under  the  authority  of  s.  134 
<4)  of  the  Bankruptcy  Act  1898  directing 
delivery  of  pos.session  of  certain  land  to  the 
official  a8.signee  of  a  bankrupt,  the  fact  that 
a  writ  of  habere  facias  is  issued  without  a 
special  order  under  rule  210  of  the  Consoli- 
dated Equity  Rules  of  1902  having  been  first 
obtained  does  not  render  the  writ  a  nullity, 
but  it  i.s  merely  an  irregularity.  Held,  there- 
fore, that  the  person  by  whose  authority  the 
writ  was  i.ssued  might  justify  imder  it  in  an 
action  for  assault   by  a  person  who  was  re- 


moved from  the  land  by  tlie  sheriff  acting 
pursuant  to  the  writ.  Ploivman  v.  Palmer, 
18  C.L.R.  339. 

Security  given  over  property  of  debtor 
for  advances  Insolvency  Act  1874  (Qd.) 
(38  Vict.  No.  5),  ss.  107,  108,  109,  112,  113, 
140  Ability   to   pay   "  debts   as  they   be- 

come due  "  from  his  own  moneys  "  Reason- 
able and  sufficient  consideration  given  at 
the   time  "   —  "  Good   faith  "   —   Debts.) 

— Wher(>  the  validity  of  a  conveyance  by  a 
debtor  to  a  creditor  is  questioned  under  the 
Insolvency  Act  1874  (Qd).  the  words  in  .ss. 
107  and  108,  '"  unable  to  pay  his  debts  as 
they  become  due  from  his  own  moneys," 
mean  that  the  debtor  must  at  the  time  in 
question  have  had  sufficient  cash  in  hand  or 
been  able  to  obtain,  by  sale  or  pledge  of  his 
available  a.ssets,  command  of  sufficient 
money  to  satisfy  all  debts  that  were  antici- 
pated to  fall  due  and  become  ascertained  in 
the  reasonably  immediate  future.  Held,  per 
Curiam  (Higgins,  J.,  dissenting). —  "  Debts  "' 
in  the  above  sections  include  any  habilities 
that  would  have  been  provable  in  insolvency 
if  the  debtor  had  been  adjudicated  insolvent 
at  the  time  in  question.  Under  s.  108  the 
words  "  reasonable  and  sufficient  considera- 
tion "  require  that  the  debtor  shall,  in  return 
for  the  property  conveyed  or  pledged,  receive 
from  the  creditor  such  consideration  in 
money  or  realizable  value  as  will  make  up 
to  his  estate  substantially  w  hat  the  convey- 
ance or  pledge  has  taken  from  it.  Under 
s.  109,  the  words  "  in  good  faith  "  mean  that 
the  creditor  taking  a  conveyance  or  security 
from  the  debtor  must  prove  that  ho  took 
without  knowing,  or  being  put  upon  inquire' 
which  would  disclose,  that  the  conveyance  or 
security  taken  would  or  might  defeat  the 
claims  of  other  creditors.  R.  on  7th  July, 
1905,  being  in  need  of  money  to  pay  wages 
to  the  miners  in  his  colliery,  applied  for  an 
advance  from  the  A.  Bank,  which  had 
financed  him  for  some  years,  and  the  manager 
whereof  was  famiUar  with  all  his  affairs. 
The  bank  made  him  an  advance  of  £937,  and 
took  a  security  for  an  amount  comprising 
that  sum  and  an  old  overdraft  of  £9.')4.  This, 
with  a  further  ad\ance  of  about  £200  which 
was  contemplated,  but  not  stipulated  for, 
wovild,  it  was  stated,  have  been  a  full  advaneo 
upon  the  a.ssets  assigned,  .stated  as  worth 
£4800.  At  that  time  R.  had  other  asset-s. 
including  book  deV)ts  worth  £12.')0.  and  fur- 
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niture,  au  office,  and  small  allotments  of  land, 
worth  £350  in  all ;  and  there  were  debts  then 
due  of  £450  and  other  debts  soon  accruing 
due  of  £000.  In  August  a  further  sum  of 
about  £200  would  fall  due  for  current  wages. 
Be.oides  these  assets  R.  was  conducting  a 
colliery  business  at  a  slight  profit,  -and  had  a 
claim  against  P.  for  £1800  as  balance  of 
purchase  money  of  a  ship,  which,  however, 
had  since  March,  1905,  been  the  subject  of  an 
action  by  P.  against  R.  The  action  resulted 
in  August,  1905,  in  a  judgment  against  R.  for 
the  rescission  of  the  sale,  the  repaymei  t  of 
£700  deposit  of  purchase  money,  and  the 
payment  of  damages  and  costs  amounting  to 
over  £1500.  R.  then  presented  a  petition 
for  liquidation.  Held,  per  curiam  (Higgins, 
J.,  di.ssenting),  that  the  security  given  to  the 
bank  was  invahd  imder  .ss.  108  and  109  of  the 
Insolvency  Act  1874  (Qd.)  ;  that  the  debtor 
at  the  time  of  giving  the  security  was  unable 
to  pay  his  debts  as  they  become  due  out  of 
his  own  moneys,  and  did  not  obtain  a  reason- 
able and  sufficient  consideration  ;  and  that 
the  bank  did  not  take  the  security  in  good 
faith.  Per  Higgins,  J.  : — The  word  '■  debts  " 
in  ss.  107  and  108,  in  the  expression  "'  unable 
to  pay  his  debts  as  they  become  due  from  his 
own  moneys,"  does  not  include  contingent 
or  other  mere  liabiUties,  but  means  debts  in 
the  ordinary  commercial  and  legal  sense, 
whether  payable  presently  or  in  the  future. 
The  words  in  s.  108,  requiring  for  the  validity 
of  a  deahng  before  insolvency  "  a  reasonable 
and  sufficient  consideration  given  at  the  time" 
do  not,  as  apphed  to  a  security  given  by  the 
insolvent,  mean  that  the  present  advance 
nuist  be  equal,  or  nearly  equal,  or  equivalent, 
or  nearlj^  equivalent,  in  amount  to  the  amount 
secured.  The  object  of  the  section  was  to 
prevent  the  favouring  of  certain  creditors 
at  the  expense  of  the  others.  The  test  is, 
M-as  the  dealing  a  true  bargain,  each  of  the 
parties  straining  for  his  own  benefit.  On  the 
facts,  the  trustee  has  not  satisfied  the  burden 
of  proof  by  showing  that  on  the  7th  and  8th 
July,  R.  was  unable  to  pay  his  debts.  In  re 
Robertson  ;  Ex  parte  Hall.  1907  St.  R.  (Qd.) 
76.  affirmed.  Bank  of  Australasia  v.  Hall, 
4  C.L.R.  1514. 
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I.  FIRE. 

Assignment  of  policy  to  mortgagee — ^In- 
surable interest  of  mortgagee.] — A  mortgagee, 
whether  legal  or  equitable,  has  an  insurable 
interest  in  the  mortgaged  property.  Western 
Australian  Bank  v.  Royal  Insurance  Co., 
5  C.L.R.   533. 

New  contract  with  mortgagee — Conditions 
precedent  to  action — Subsequent  insurance 
by  mortgagor.] — The  owners  of  certain  pro- 
perty effected  a  policy  of  fire  insurance 
No.  7213012  for  £650  over  the  property, 
and  being  indebted  to  their  bank,  they, 
in  addition  to  depositing  the  deeds  of  the 
property  and  the  policy  with  the  bank,  exe- 
cuted a  memorandum  indorsed  upon  the 
policy  by  which  thej'  purported  to  assign 
all  their  right,  title  and  interest  in  and  to 
the  policy  and  every  renewal  thereof  and 
the  moneys  thereby  assured  unto  the  bank 
for  and  on  behalf  of  the  bank  to  the  extent 
of  their  then  present  and  future  indebted- 
ness to  the  bank,  and  subject  thereto  for  the 
benefit  of  themselves.  The  insurance  com- 
pany also  executed  a  memorandum  in- 
dorsed on  the  policy  to  the  effect  that  the 
transfer  by  the  owners  to  the  bank  con- 
ferred on  the  bank  whatever  rights  might 
accrue  to  the  owners  luider  the  policy  sub- 
ject nevertheless  to  all  the  obligations  and 
conditions  of  the  policy.  The  next  renewal 
premium  was  not  paid  when  due,  and  ac- 
cording to  its  terms  the  policy  thereupon 
expired.  Subsequently  the  premium  ^sls 
paid  and  the  agent  of  the  insurance  cohi- 
pany  executed  a  document  whereby  he  ac- 
knowledged that  he  liad  received  from  the 
owners  and  the  bank  as  mortgagees  the  sum 
of  for  premium  deposit  for  the  in- 
surance of  £650  "  on  property  as  per  pro- 
posal in  consideration  of  which  such  insur- 
ance is  held  in  force  for  a  period  not  ex- 
ceeding   fourteen    days    from    issue    of    this 
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receipt  sultjoct  to  tlu'  terms  ami  conditions 
of  tlie  companiea'  policies  and  to  the  con- 
dition that  tiie  company  reserves  the  right 
of  rejection  or  alteratit)n  in  the  terms  of 
the  insurance  by  notice  to  that  effect  de- 
livered or  posted  but  the  insurance  is  held 
in  force  peiidinf,'  any  sucli  notice. "  This 
receipt  was  followed  by  another  by  which 
the  a^ent  of  the  insurance  company  ac- 
knowledged that  he  had  received  the  pre- 
mium for  "  continuance  of  policy  No. 
7213012  of  this  company  in  the  name  of" 
the  bank,  and  a  similar  receipt  was  given 
for  the  premium  due  the  next  year.  Held, 
that  a  new  contract  of  insurance  was  created 
between  the  bank  and  tlie  insurance  com- 
pany upon  the  terms  of  the  original  policy 
so  far  as  applicable,  and  upon  which  the 
bank  was  entitled  to  sue  in  its  own  name. 
One  of  the  conditions  of  the  policy  was: 
'•'  The  insured  must  give  notice  to  the  com- 
pany of  any  insurance  or  insurances  made 
elsewhere  on  the  property  hereby  insured 
or  on  any  part  thereof  tlie  particulars  of 
which  must  be  indorsed  on  the  policy  and 
unless  such  notice  be  given  and  indorse- 
ment be  made  the  insured  Avill  not  be  en- 
titled to  any  benefit  under  this  policy.  " 
After  the  assignment  of  the  policy  to  the 
bank,  and  after  the  receipts  hereinbefore 
mentioned  had  been  given,  the  owners  in- 
sured the  property  with  another  company. 
In  an  action  by  the  bank  against  the  first 
Tnentioned  insurance  company:  Held,  that 
the  bank  was  not  bound  to  give  notice  of 
the  second  insurance  to  the  company  as  a 
condition  precedent  to  recoverj-.  By  Grif- 
fith, C.J.,  Barton  and  O'Connor,  JJ.,  on  the 
ground  that  the  second  insurance  was  not 
"  on  the  property "  insured  by  the  bank. 
By  Uigpinft,  J.,  on  tlie  ground  that  the  con- 
dition required  notice  to  be  given  only  of 
insurances  effected  by  the  insured.  By 
(hiffith,  C..T.,  on  both  grounds.  ^Velitcrn 
Aufitrnlian    linnh    v.    Roi/al    Insiiranrc    Co.. 

r,  r,.L.K.  rm. 

Notice  of  loss  Suspension  of  right  of 
action. 1  -Another  con-'itioii  <if  tiie  i)olicy 
provided  that: — "On  the  happening  of  any 
loss  or  damage  by  fire  to  any  of  the  ])ro- 
perty  insured  by  this  policy  the  insured 
must  forthwith  give  notice  in  writing 
thereof  to  the  company  or  its  agents  and 
within  fifteen  days  at  the  latest  deliver  to 
the  company  or  its  agents  at     his  own  ex- 


pi'iLse  as  particiiliir  ii  statement  and  ac- 
count as  may  be  reasonably  practicable  of 
the  property  and  the  several  articles  and 
matters  damaged  or  destroyed  by  fire  .  .  . 
and  in  default  of  compliance  with  the 
terms  of  this  condition  or  any  of  them  no 
claim  in  respect  of  any  such  loss  or  damage 
shall  be  payable  or  sustainable  unless  and 
until  such  notice  statement  account  proofs 
and  explanations  and  evidence  respectively 
shall  have  been  delivered  i)roduced  and  given 
as  aforesaid  and  such  statutory  declaration 
if  required  shall  have  been  made."  Held, 
that  there  was  no  obligation  on  Ihe  insured 
to  give  the  notice,  statement  and  account, 
«S:c.,  therein  referred  to  within  15  days, 
but  that  the  condition  merely  suspended 
the  right  of  action  until  the  notice,  state- 
ment and  account,  &c.,  had  been  given.  Com- 
ments by  Higgins,  .1.,  on  the  maxim  Verba 
cJiartdniin  fortius  aecipiuntur  contra  pro- 
ferentem. The  West  AustraUan  Bank  v. 
The  Royal  Insurance  Co.,  9  W.A.L.R.  78, 
reversed.  Western  Anstralian  Bnvk  v. 
Roi/(tl  Tiisurntice  Co..  T,  C.L.R.  533. 

j        Extension    of    covenant    to    insure    under 

;    Real  Property   Act   1861    (Qd.)    to    buildings 

erected  in   excess   of  value  agreed  upon.]^ 

!    See  Landlord  and  Tknant.    Reid  v.  Smith. 
I    3  C.L.R.   656. 

Marine  insurance  company  insuring  against 
fire  on  land  Fire  insurance  incidental  to 
marine  insurance— Premium  covering  both 
insurances -Contribution  to  expenses  of  Fire 
{  Brigades  Board-  Ascertainment  of  propor- 
tion of  contribution.! — See  Vini-:  Biuc;ai)i:s. 
York-shin  Firr  cC-  Life  Insurance  Co.  v. 
British  dc  Foreign  Marine  In.siiranre  Co.,  3 
C.L.R.    1!»(). 

Policy     Condition  for  avoidance  if  untrue 
statements     made-  Proposal     Fire     claim  — 
False  statement  in  proposal  filled  in  by  agent 
—  Agency  —  Estoppel  —  Ratification  —  Hold- 
ing   out.  I — B.    effccteil    a    policv    of    fire    iii- 
'    surance  with   the  a])peliants   through   their 
,    local   agent.      The  policy  made  the  proposal 
the   basis    of    tiie    insurance,    and    its    incor- 
I    rectncss  or  untruth  in  any  respect,  material 
or  not,  was  to  exonerate   ,the  company  from 
all  liability;  and  fraud  or  falsehood  in  the 
notice  of  claim  for  loss  under  the  policy  was 
to   work    a    forfeiture   of   all    lienefits    there- 


441 


INSURANCE. 


442 


under.  On  signing  the  proposal  B.  received 
from  the  agent  a  coA'ernote  signed  by  him 
and  containing  the  words  "  Accepted  by 
the  company  subject  to  the  approval  of  the 
manager  (&c.)."  Across  the  document  were 
written  the  words :  "  Fourteen  days  cover 
t)nly. "  In  the  proposal  which  was  filled 
up  by  the  agent,  and  in  the  notice  after  the 
lire,  B.'s  interest  in  the  premises  was  falsely 
described  to  a  material  extent.  In  an  action 
on  the  policy  against  the  company,  the 
jury  found  that  the  false  description  liad 
lieen  inserted  by  the  company's  local  agent 
in  the  proposal  after  it  had  been  signed 
by  B.  The  jury  also  found  that  the  false 
description  in  the  claim  was  not  wilfully 
and  intentionally  untrue,  and  that  the  local 
agent  in  falsifying  the  proposal  was  acting 
as  the  agent  of  the  company,  not  of  B.  Held 
that  the  authority  of  the  local  agent  was 
limited  to  transmitting  the  proposal  to  the 
company,  and  issuing  to  the  proponent  an 
interim  receipt,  giving  temporary  cover; 
that  of  this  limitation  B.  had  express  notice, 
and  that  the  company  was  therefore  not 
estopped  from  setting  up  the  excess  of  avi- 
thority  of  the  agent.  Held,  also,  that,  on 
the  facts,  the  local  agent  could  not  be  con- 
sidered as  the  agent  of  the  company  in 
filling  in  the  answers  to  the  questions  in 
the  proposal  form.  Biggar  v.  Rock  Life  As- 
surance Co.,  (1902)  1  K.B.  516,  followed. 
Held,  further,  that  if  the  proposal  as 
transmitted  was  afiirmed  by  B..  the  policy 
was  vitiated  by  reason  of  the  falsity  of  its 
basis;  and,  on  the  other  hand,  if  the  pro- 
posal as  transmitted  was  denied,  the  parties 
were  never  ad  idem,  and  there  was  therefore 
uever  any  completed  contract  between  them. 
The  plaintiff"'s  right  could,  at  most,  only 
extend  to  recovering  the  premium  in  an 
action  not  founded  on  the  policy.  Berechree 
V.  Phoenix  Assurance  Co..  Ltd..  1  Tas.  L.R. 
119,  reversed.  Phoenix  Assurance  Co.,  Ltd. 
V.  Berechree.  3  C.L.R.  946. 

Policy  of  fire  insurance — Agreement  to  pay 
for  loss  by  fire  after  payment  of  premium — 
Premium  not  paid  prior  to  loss — Interim 
receipt  given  for  premium  before  payment — 
Waiver  —  Estoppel  —  Fraudulent  device  to 
obtain  benefit  under  policy — Evidence  that 
cheques  and  letters  were  not  written  on  day 
thev  were  dated.l — The  defendants,  by  a 
policy  of  fire  insurance,  dated  7th  Septem- 
ber,   1909,   agreed   to   pay   the   plaintiff   for 


losses  caused  to  his  property  by  fire  after 
payment  of  the  premium.  The  policy  pro- 
vided that  if  any  fraudulent  device  should 
be  used  by  the  plaintiff  to  obtain  any  benefit 
under  the  policy,  the  policy  should  be  for- 
feited. On  6tli  September  the  plaintiff 
signed  and  handed  to  H.,  an  insurance 
agent,  a  proposal  for  the  insurance.  The 
plaintiff  subsequently  received  a  recipt  from 
the  defendants,  dated  6th  September,  for 
the  premium  which  he  had  not  in  fact  paid. 
The  policy  stated  that  the  plaintiff  having 
paid  the  defendants  the  premium,  the  de- 
fendants agreed  with  the  plaintiff'  that  if 
the  property  insured  should  be  destroyed  by 
fire  after  payment  of  the  pi-emium,  the 
defendants  would  make  good  the  loss.  On 
6th  September  the  defendants  sent  to  the 
plaintiff  a  demand  for  payment  of  the  pre- 
mium, and  renewed  their  demand  by  letter 
on  10th  Xovember  and  9th  December,  En- 
closing the  account.  On  14th  December  the 
property  was  destroyed  by  fire.  On  15th 
December  the  plaintiff*  gave  H.  a  cheque 
dated  1.3th  December  for  the  amount  of  the 
premium,  which  H.  handed  to  the  defen- 
dants on  the  same  day,  and  which  the  de- 
fendants then  refused  to  accept.  Held,  that 
the  defendants  were  not  estopped  from  show- 
ing that  the  premium  had  not  been  paid 
before  the  fire;  that  under  the  contract 
payment  of  the  premium  before  the  fire 
occurred  was  a  condition  precedent  to  the 
plaintiff's  right  to  recover;  and  that  the 
loss  having  occurred  before  the  premium 
was  paid,  the  defendants  were  not  liable 
under  the  policy.  Held,  also,  upon  the 
whole  of  the  evidence,  that,  there  being 
evidence  that  the  cheque  was  not  drawn  on 
the  day  it  was  dated,  the  jury  were  justified 
in  finding  that  the  plaintiff  had  adopted  a 
fraudulent  device  to  obtain  a  benefit  under 
the  policy.  Neicis  v.  General  Accident  Fire 
and  Life  Assurance  Corporation,  10  S.K. 
(N.S.W.),  413;  27  W.N.  (N.S.W.),  104, 
varied.  Neicis  v.  General  Accident  Fire  and 
Life  Assurance  Corporation,  11.  C.L.R.  620. 

II.  LIFE. 

Equitable  mortgage  of  policy — Evidence- 
Pleading — Amendment.]-In  an  action  against 
the  widow,  who  was  also  the  executrix  of 
A.,  to  enforce  an  equitable  mortgage  of  a 
policy  of  life  assurance  which  had  been 
effected  bv  A.  on  his  own  life,  and  legallv 
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t lansf enoil  to  tlu-  <lefi'iidant,  and  then  de- 
posited by  A.  with  the  plaintifTs  as  security 
for  Iiis  indebtedness  to  them;  the  pleadings 
raised  a  case  of  a  mortgage  of  the  policy 
by  the  defendant  acting  tlirough  A.  as  her 
agent.  The  Court  of  first  instance  found 
that  her  authority  to  A.  to  make  the  mort- 
gage was  not  ]>roved.  On  appeal  to  the 
High  Court:  Held,  that  the  finding  was  sup- 
ported by  the  evidence,  and  that  the  plain- 
tiffs should  not  be  allowed  to  amend  their 
pleadings  so  as  to  raise  a  case  of  a  mortgage 
by  A.  anterior  to,  and  having  priority  over, 
the  transfer  to  .  the  defendant.  .Judgment 
of  the  Supreme  Court  of  Victoria  affirmed. 
II.  Trengrouse  &  Co.  v.  Sfonj,  6  C.L.R.  10. 

Policy  of  re-insurance — Insurable  interest 
— Untrue  statements  made  by  original  as- 
sured— Rights  and  liabilities  as  between 
insurer  and  re-insurer.] — A.,  a  life  assurance 
company,  issued  a  policy  of  assurance  for  a 
certain  sum  with  bonuses  on  the  life  of  M., 
by  which  it  was  provided  that  the  policy 
should  be  void  if  inter  alia  any  document 
upon  the  faith  of  which  the  policy  was 
granted  should  contain  any  untrue  state- 
ment. One  of  those  documents  was  a  per- 
sonal statement  by  M.  On  the  same  day 
that  this  policy  was  executed  A.  made  a 
"  proposal  for  re-insurance  "  to  B.,  another 
life  assurancf  company,  for  the  same  sum, 
but  without  bonuses,  in  respect  of  the  life 
of  M.  The  proposal  contained  a  statement 
that  "  For  all  particulars  in  regard  to 
liealth,  habits,  age,  and  other  information 
relative  to  the  life  above  described,  refer- 
ence is  ma3e  to "  a  number  of  documents, 
including  the  personal  statement  of  M. 
above  referred  to,  "  and  it  is  understood 
that  in  accepting  the  risk  under  this  re- 
assurance "  B.  '■  does  so  on  the  same  terms 
and  conditions  as  those  on  which  "  A.  has 
"granted  a  policy,  and  bj*  whom,  in  the 
event  of  claim,  the  settlement  will  be  made.  " 
B.  accepted  the  proposal  and  issued  to  A. 
a  policy  which  recited  inter  alia  that  "the 
statements  contained  in,  and  in  fact  appear- 
ing upon  "  certain  documents,  including  the 
j)ropo8al  by  B.  and  the  personal  statement 
of  M.  above  referred  to,  "  are  the  basis  of 
this  contract,  and  are  to  be  deemed  part 
hereof  and  to  be  incorporated  herewith. " 
The  policy  then  witnessed  "that  in  the 
event  of  the  death  of  "  M.  "  while  the  pre- 
miums as  aforesaid  are  duly  paid  "  B.  "  will 


])ay    to  ■■   A.   tiic   sum   assured    "  within   one 
calendar  month  after  sucli  evidence  as  the 
Board  of  Directors  may  consider  necessary 
to  establish  the  age,  identity,  and  death  of  " 
M.   "  lias   been   supplied   to "'   B.,   subject   to 
a   proviso   tliat   tlic   amount   i)ayable   by   B. 
should    not    exceed    that    paid    by    A.   under 
the  original  policy.    M.  having  died  a  claim 
was  made  by  liis  representative  against  A., 
and,  investigation  having  failed  to  disclose 
evidence  upon  which  in  A.'s  judgment  a  suc- 
j    cessful  defence  could  be  founded,  A.  paid  to 
I    M.'s  representative  the  whole  amount  pay- 
j    able    under    the    original    policy.      A.    then 
I    brought    an    action    against    B.    to    recover 
I    the  sum   assured  by  B.,   in  which   the  jury 
found   that    some    of    the   statements   made 
1)\    M.  in  liis  personal  .statement  were  false, 
but  tiiat  A.  in  becoming  satisfied  of  the  vali- 
dity of  the  claim  of  M.'s  representative,  and 
in   paying  the   same,   acted  reasonably   and 
'    in  good  faith.     Held,  that,   even   assuming 
1    that  all  the  terms  of  the  proposal   for  re- 
insurance were  incorporated   in   the   policy, 
that    policy    was    nevertheless    conditional 
upon  the  statements  in  the  personal   state- 
ment  of   M.   being   true,   and    that    on    tiie 
facts   found   by   the   jury   B.   was   never   at 
any  time  laible  on  the  policy.     Decision  of 
,    the  High  Court:   Australian  Widons'  Fund 
'    Life    Assurance    Society    Ltd    v.    Xational 
I    Mutual    Life    Assoiciation    of    A  ustralasia 
!   Ltd..    14    C.L.R.,    141,    reversed.      The   Aus- 
tralian  Widoics'   Fund   Life  Assurance  f>o- 
I    cieti/    TAd.  v.  The  "National  Mutual  Life  As- 
\    sociation     of     Australasia    Ltd.,    P.C..     17 
i    C.L.R.  657.  ini4  A.C.  6.34. 

Policy — Surrender     value —Loan     value 
:    Forfeiture    on    non-payment    of    premium 
i    Contracting    out     of    benefit    conferred     by 
statute  —Life  Assurance  Companies  Act  1901 
(Qd.)(l  Edw.  VIL  No.  20).  s.  22.  |— A  policy  of 
j    life  asi^uranre.   issued   by  the  appellants   to 
!    one    Bogie,    contained    a    condition    of    for- 
feiture on  non-payment  of  premiums  when 
due    and    also    the    following    provision:  — 
I    '"This  policy  shall  lapse  and  together  witli 
'    all   premiums  paid   thereon   shall   forfeit  to 
1    the  society  on  the  non-payment  of  any  pre- 
mium when   due:    excepting  that  upon   due 
surrender  of  this   jjolicy  within  six  months 
after   said   lapse   providing   premiums   have 
been  duly  paid  for  at  least  three  full  years 
of  assurance,  the  Societj'  will  give  the  as- 
sured  the   choice  of  either  a   cash   value  or 
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non-participating  paid-up  life  policy,,  at  the 
date  of  lapse,  as  fixed  in  the  following  table 
of  surrender  values.  ...  In  considera- 
tion of  the  premises  it  is  understood  and 
agreed  that  all  right  or  claim  for  tem- 
porary assurance  or  any  other  surrender 
value  than  that  provided  in  this  contract 
is  hereby  waived  and  relinquished  whether 
required  by  the  Statute  of  any  State  or 
not. "  It  contained  also  a  further  provi- 
sion that  "  in  consideration  of  the  premises 
.  .  .  all  right  or  olaim  for  temporary 
assurance,  or  any  other  surrender  value 
than  that  provided  in  this  contract  is 
liereby  waived  and  relinquished,  whether  re- 
quired by  the  Statute  of  any  State  or 
not.  "  Sect.  22  of  the  Life  Assurance  Com- 
panies Act  1901  (Qd.)  provides  that  no 
policy  shall  be  forfeited  for  non-payment 
of  premiums,  so  long  as  the  premiums  and 
interest  in  arrear  are  not  in  excess  of  the 
surrender  value.  Xegotiations  were  com- 
menced before  the  due  date  of  a  certain 
premium  and  continued  till  after  that  date, 
re^sulting  in  an  agreement  that  the  Society 
should  lend  £29  10s.  on  the  security  of  the 
policy,  and  that  the  Society  should  retain 
thereout  a  certain  sum  in  payment  of  the 
premiums  in  arrear,  and  thus  keep  the 
policy  on  foot.  The  assured  executed  an 
assignment  of  the  policy  to  the  Society:  but 
they  refused  to  grant  the  loan  until  Bogie's 
title  to  the  policy,  which  had  been  pre- 
viously asigned  by  him,  had  been  cleared. 
Meanwhile  Bogie  died,  but  his  title  was 
subsequently  cleared.  Held,  that,  under  the 
circumstances,  there  was  no  such  default 
made  within  the  terms  and  conditions  of 
the  policy  as  to  cause  a  lapse.  Held,  fur- 
ther, that  the  policy  was  subject  to  the 
provisions  of  s.  22  of  the  Life  Assurance 
Companies  Act  1901  (Qd.) ,  and  therefore  did 
not  become  forfeited  for  non-payment  of  pre- 
miums, so  long  as  the  premiums  and  interest 
in  arrear  were  not,  at  the  time,  in  excess 
of  the  surrender  value.  Held,  further,  that 
the  provisions  of  s.  22  of  the  Life  Assur- 
ance Companies  Act  1901  (Qd.)  were  not 
excluded  by  the  terms  of  the  contract  in 
question,  for  the  reasons  (1)  that  the  Act 
was  2iot  in  existence  at  the  time  the  con- 
tract was  made,  and  (2)  that  the  legislature 
intended,  in  the  interests  of  the  general 
public,  that  the  protection  given  by  the 
section   in  question  was  to  be  absolute  and 


incapable  of  being  bargained  away.  Efjii it- 
able  Life  Assurance  of  the  United  i^tatcn 
v.  Bogie,  3  C.L.R.  878. 


Policy  for  the  benefit  of  wife  and  children 
of  insured — Surrender  before  maturity— Right 
of  insurer  to  recover  surrender  value — 
Trustee — Power  to  give  receipt — Life,  Fire 
and  Marine  Insurance  Act  1902  (N.S.W.) 
(No.  49  of  1902),  ss.  8,  9.]— The  Life,  Fire 
and  Marine  Insurance  Act  1902  (N.S.W.) 
(Xo.  49  of  1902),  s.  8  protects  from  credi- 
tors the  moneys  payable  under  a  policy 
of  insurance  effected  by  a  husband  for  the 
benefit  of  his  wife  and  children,  and  provide* 
that  such  a  policy  shall  create  a  trust  in 
favour  of  the  objects  named  therein.  Sect. 
9  provides  inter  alia  that  the  insured  may 
appoint  a  trustee  or  trustees  of  the  policy, 
and  that,  in  default,  of  such  appointment 
the  policy  shall  vest  in  the  insured  in  trust 
for  the  purposes  mentioned,  and  that  the 
receipt  of  a  trustee  or  trustees  duly  ap- 
pointed, or  in  default  of  appointment,  the 
receipt  of  the  legal  personal  representative 
of  the  insured  shall  be  a  discharge  to  the 
insurers  for-  the  sum  secured  by  the  policy. 
A  husband  efl'ected  such  a  policy  to  secure 
the  payment  of  £300  to  his  wife  and  child- 
ren at  the  end  of  20  years,  subject  to  a 
provision  that  the  policy  might  be  sur- 
rendered after  the  payment  of  three  yearly 
premiums.  Held,  that  the  insured  was  en- 
titled by  the  terms  of  the  contract  of  insur- 
ance to  surrender  the  policy,  and  to  sue 
for  and  recover  the  surrender  value  and  that 
the  Act  had  not  the  effect  of  taking  away 
this  right,  or  of  imposing  on  the  insurers 
any  obligation  to  see  to  the  application  of 
the  moneys  payable  under  the  policy.  The 
latter  part  of  s.  9  merely  protects  the  in- 
surers from  claims  by  the  insured,  when 
they  have  paid  the  trustees  duly  appointed 
under  the  Act.  It  docs  not  exclude  the 
implication  that  the  insured  has  power  to 
give  a  valid  discharge  for  the  moneys  pay- 
able under  the  policy,  either  as  legal  owner 
or  as  trustee  under  the  Act.  Soicarsby  v. 
Lacy,  4  Madd.  142,  and  Ford  v.  Ryan,  4  Ir. 
Ch.  R.  342,  applied.  Pechotsch  Y.  Mutual 
Life  Insurance  Company  of  New  York, 
(1905)  5  S.R.  (N.S.W.)  252,  affirmed. 
Mutual  Life  Insuranace  Co.  of  Hfexo  Yorh 
V.  Pechotsch,  2  C.L.E.  823, 
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Protection  given  to  policies  Payment  of 
debts  of  insured     Executor  and  administrator 

Next  of  kin  Life  Assurance  Companies 
Act  1889  (W.A.)  (53  Vict.  No.  12).  s.  33.1— 
I'ndiT  tlic  /w'/c  AssKidiici'  Companies  Act 
18S!)  (W.A.).  .s.  :V.i,  tilt'  proceeds  of  a  policy 
*)f  life  assurance,  in  the  hands  of  an  execu- 
tor or  administrator,  are  exempt  from  lia- 
bility for  payment  of  testator's  debts.  The 
relatioiisliij)  of  the  beneficiaries  under  the 
will  to  the  testator  is  immaterial.  King 
V.  Tait,  10  N.8.W.  L.R.  (Eq.)  232,  approved. 
In  re  Adams,  1.3  N.S.W.L.R.  (B.  &  P.)  135, 
<lissented  from.  Ef/an  V.  Anderson,  8 
W.A.L..H.  :W.  reversed.  Anderson  V.  Egan, 
:i  C.L.K.  2ti'.t. 

Transfer  of  policy— Right  to  policy  moneys.  1 
— A  policy  of  life  assurance  was  taken  out 
by  A.  on  liis  own  life  and  was  transferred 
to  B.  to  secure  the  money  invested  by  B. 
in  a  j)artnership  business  of  which  A.  was 
manafi:er.  The  partnership  was  afterwards 
dissolved  and  B.'s  share  of  the  partnership 
assets  was  paid  to  him.  A.  subsequently 
<lied.  Ileld.  on  the  evidence,  that  B.  was 
^•ntitled  to  the  policy  monevs.  Cauljield  v. 
4'fnilfirld,  ()  C.L.K.  202. 

Warranty  "  Good  health,"  meaning  of 
Verdict  against  evidence-  Entering  judgment 
on  application  for  new  trial.l  Tho  ro- 
r^pondent  .sued,  as  administrator  of  the 
t-state  of  his  deceased  wife,  to  recover  £600 
l)ayable  under  a  policy  of  insurance  effected 
upon  her  life.  The  original  policy,  having 
lapsed,  was  renewed  upon  a  declaration  by 
deceased,  which  was  agreed  to  be  taken  as 
the  basis  for  such  renewal,  that  she  was 
then  "  in  good  health. "  The  declaration 
was  made  on  14th  September,  1902,  and 
handed  in  to  the  company  on  the  17th.  On 
the  16th,  following  the  directions  of  her 
medical  adviser,  she  had  gone  into  a  private 
hospital  to  undergo  an  operation  for  an 
ovarian  disorder.  The  operation  was  per- 
formed a  few  days  afterwards  and  resulted 
in  hoj  death.  During  the  previous  year 
she  had  been  informed  several  times  by 
her  medical  adviser  that  she  was  suffering 
from  an  ovarian  tumour,  and  that  an 
operation  would  be  necessary.  The  jury 
found  that  she  was  "  in  good  health,  "  and 
judgment  was  entered  for  the  plaintiff. 
Held,  reversing  Kidman  V.  National  Mutual 
FAfe  Association  of  Australasia.  7  W..\.L.R. 


fi4.  disniissiiig  ;ui  a|)i)licatiun  for  a  new 
trial  t.r  for  judgniciit  for  defendant. 
tliat  tlic  term  "good  licaltli  '"  meant 
that  the  person  was  free  from  any  ap- 
parent sensililc  disease  or  syinj)tom  of 
discasi',  and  was  unconscious  of  any  de- 
rangement of  tlu'  bodily  functions  by  which 
health  can  be  tested,  and  tliat  the  verdict 
of  the  jury,  not  licing  such  as  reasonable 
incii  apjilyin;:  their  minds  to  the  actual 
point  for  decision  couhl  liiid.  judgment 
should  be  entered  foi-  (Icfcmlaiit.  \ational 
.\futua1  Life  Asso'jiatiun  of  A  ustralasia 
Lt<l.  V.  Kidman,  3  C.L.K.  16(t. 

Warranty  not  to  die  by  own  hand,  sane  or 
insane — Circumstantial  evidence  Suicide — 
Motive,  evidence  of,  when  admissible.! — In 
considering  the  conduct  of  a  man,  regard 
nmst  be  had  to  the  ordinary  course  of 
biiiiiaii  affairs;  and  when  the  question  for 
consideration  is  whether  an  extraordinary 
and  a  wicked  act  is  intejitional  or  not,  it  is 
of  importance  to  consider  whether  the  per- 
son in  question,  in  the  circumstances  in 
which  he  was  jjlaced,  had  any  inducement 
to  form  sucli  an  intention.  In  an  action 
upon  a  policy  of  life  assurance  in  which 
tlie  (juestion  was  whether  the  assured  died 
by  liis  own  hand  or  by  accident,  the  facts 
being  otherwise  consistent  with  either  view, 
evidence  was  given  to  show  that  he  had  a 
strong  motive  to  commit  suicide.  Held,  that 
the  jury  had  been  proi)erly  directed  to  re- 
gard such  evidence.  In  such  a  case  the 
function  of  evidence  of  motive  is  two- 
fold: first,  to  rebut  the  presumption  that 
a  man  in  a  sane  state  of  mind  will  not 
commit  suicide;  and,  secondly,  there  being 
evidence  from  which  the  jury  might  legi- 
timately find  either  that  the  death  occurred 
accidentally  or  by  design,  to  assist  them  in 
arriving  at  a  conclusion  as  to  whether  it 
was  accidental  or  self-infiicted.  Moss  v. 
Mutual  Life  Insurance  Co.  of  New  York,  0 
W.A.L.R.  12  reversed.  Mutual  Life  In- 
surance Co.  of  Neir  York  v.  .1/oss,  4  C.L.R. 
311. 

III.  MAKINK. 
Marine  insurance  company  insuring  against 
fire  on  land  Fire  insurance  incidental  to 
marine  insurance  Premium  covering  both 
insurances  Contribution  to  expenses  of  Fire 
Brigades  Board  Ascertainment  of  proportion 
of  contribution.] — '^V<'  Finr.  HtutJAnKS.    York- 
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hire  Fired;  Life  Insurance  Co.  v.   British d; 
Foreign  Marine  Insurance  Co.,  3  C.L.R.  196. 

Warranty — Proposal  for  insurance — De- 
scription of  subject  matter — Misstatement — 
Declaration  as  to  truth  of  statements — Policy 
issued  thereon — Validity  of  policy — Marine 
Insurance  Act  1909  (No.  11  of  1909),  ss.  32, 
39,  41.] — A  policy  of  marine  insurance  on  a 
racehorse  was  issued  upon  a  proposal 
signed  by  the  assured,  which  was  the  basis 
of  and  incorporated  in  the  policy,  and  which 
amongst  the  words  giving  the  description 
of  the  horse  included  a  reference  to  its 
pedigree.  In  a  subsequent  part  of  the 
proposal  there  was  a  declaration  by  the 
proposer  in  the  following  terms: — "I  the 
undersigned  do  hereby  warrant  and  declare 
the  truth  of  all  the  above  statements.  "  The 
horse  died,  and  in  an  action  brought  on 
tlie  policy  it  was  found  on  the  evidence  that 
the  pedigree  was  not  truly  stated.  Held,  by 
(1(1  can  Duffy  and  Rich,  JJ.  (Barton,  J., 
dissenting),  that  the  warranty  contained  in 
the  declaration  did  not  include  the  state- 
ment as  to  the  pedigree:  and  that  the  state- 
ment as  to  the  pedigree  was  merely  part 
of  the  words  designating  the  subject  matter 
insured  under  s.  32  (1)  of  the  Marine  In- 
surance Act  1909,  and  was  not  a  warranty 
within  the  meaning  of  ss.  39  and  41  (1) 
of  that  Act:  and  that  therefore  the  policy 
was  not  rendered  void  by  the  statement. 
Campbell  v.  TJie  YorJxslire  lusurancc  Co. 
Ltd..    19   C.L.E.    166. 

IV.  GENERAL. 

(a)  "  Insurance  Company." 
Mefining  of.] — See  Fire  Brigades.    York- 
shire Fired  Life  Insurance  Co.  v.   British d: 
Foreign  Marine  Insurance  Co.,  3  C.L.R.  196. 

(6)  Employer's  Indemnity. 
Employer's  indemnity  policy — Business 
actually  engaged  in  —  Negligence  —  All 
reasonable  precaution.]  —  The  defendants 
agreed  by  an  employee's  indemnity  policy 
of  insurance  to  indemnify  the  plaintiffs 
against  their  liability,  inter  alia,  under  the 
Workers'  Compensation  Art  lOO.'i  in  re- 
spect of  any  ])ersonal  injury  which  should, 
during  a  certain  period,  happen  to  any 
worker  in  the  plaintiffs'  employ  and  whilst 
actually  engaged  in  the  business  of  tram- 
way construction.  Tlie  tramway  was  in 
C.L.Pv.T).         lo 


the  course  of  construction  in  Rockhampton, 
and  before  its  completion  the  plaintiff^ 
commenced  to  run  a  car  for  passenger 
traffic.  A  workman  was  run  over  and  kill-ed. 
It  was  a  condition  of  the  policy  that  the 
plaintiffs  should  take  all  reasonable  pre- 
cautions to  prevent  accidents.  The  plain- 
tiffs having  been  ordered  to  pay  compen- 
sation to  the  dependents  of  the  deceased, 
sought  to  be  indemnified  by  the  defendants. 
Real,  J.,  found,  inter  alia,  that  the  acci- 
dent was  caused  by  want  of  due  care  in 
the  running  of  the  tramway.  Held,  that 
the  accident  having  been  caused  by  the  neg- 
ligence and  want  of  care  on  the  part  of 
the  plaintiffs  they  were  not  entitled  to 
succeed.  Per  O'Connor,  J. — That  the  run- 
ning of  the  tramcars  was  not  independent 
of  the  business  of  trannvay  construction. 
Council,  de..  of  Rockhampton  v.  Yorkshire 
In.ruu ranee  Co.  Ltd.,  11  C.L.R.  594. 

(c)  Construction  of  Policy. 

Alteration  of  risk. — See  Practice.  Wilshire 
V.  Guardian  Assurance  Co.  Ltd.,  15  C.L.R.  516. 

(d)  Re-insurance. 

Life  assurance — Policy  of  re-insurance^ 
Insurable  interest — Rights  and  liabilities  as 
between  insurer  and  re-insurer.] — See  In- 
surance (Life).  The  Australian  Widoivs' 
Fund  Life  Assurance  Society  Ltd.  \.  The 
National  Mutual  Life  As.'^ociation  of  Aus- 
tralasia Ltd.,  P.C,  17  C.L.Pv.  657.  1914  A.C. 
634. 


INTEREST. 

.SVf  Will. 

Agent  entrusted  with  money  to  invest — 
Failure  to  account.] — See  Principal  and 
Agent.    Bayne  v.  Stephens,  8  C.L.R.  1. 

Continuing  guarantee — Liabilty  of  principal 
debtor  to  pay  portion  of  debt  on  demand — - 
Liability  of  surety — Statute  of  Limitations.]— 

See  Principal  and  Surety.  Commercial 
Bank  of  Australia  v.  Colonial  Finance,  Mort- 
gage, Investment  and  Guarantee  Corporation, 
4  C.L.R.  57. 

Excessive — Re-opening  transaction — Action 
to    enforce    agreement — Promissory    note— 
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Retrospective  effect.J — Srr  Money  Lender.  Arrest   by   constable    without    warrant   on 


Wilson  V.  Moss.  8  C.L.R.  14(5 

New  beneficial.] — See  Stamp  Dtty.  David- 
son V.  Chi  nisi, Ir.  7  C.L.R.  324. 

On  compensation  moneys -Resumption  of 
land  by  Crown.] — Stc  Land.  Ji-nmii  v. 
Minister  for  Public  Works  {N.S.W.),  7  C.L.R. 
372. 


suspicion  of  felony  committed  in  foreign 
country.) — A  rfuisonahio  su.s])icion  that  a  per- 
son has  in  a  foreign  country  or  in  another 
part  of  the  British  Dominions  committed  an 
oflence  which  if  committed  in  Victoria 
would  be  a  felony  does  not  justify  a  con- 
stable in  arresting  such  person  in  Victoria 
without  a  warrant.  Brown  v.  Lizars,  2  C.L.R. 
837. 


On  judgments — Judgment  with  costs.] — 
See.  Practice.   Reis  v.  CarUnrj,  .5  C.L.R.  673. 

Resumption  of  land  by  Crown — Compensa- 
tion—Claim by  lessors— Basis  of  assessment 
— Deductions.] — See  Land.  Railway  Com- 
missioners of  y.S.W-  V.  Perpetual  Trustee 
Co.,  3  C.L.R.  27. 


INTERLOCUTORY  JUDGMENT. 

.^<'    also  PRAI  TK  i: 

Appeal  to  High   Court,  without  leave.]— 

Quaere,  wliether  an  order  of  the  Supreme 
Court  refusing  to  grant  a  rule  nisi  for  a  new 
trial  on  certain  groimds  but  granting  it  on 
others,  is  quoad  the  refusal,  an  interlocutory 
judgment.  See  Arrest.  Nolan  v.  Clifford, 
1  C.L.R.  429. 


INTERNAL  TRADE. 

Internal  trade  and  commerce  of  States, 
interference  with,  by  Commonwealth-Con- 
trol of  corporations,  their  status,  capacities 
and  contracts  —  Inquiry  by  Comptroller- 
General  of  Customs — Compulsory  answers.] — 
See  Constitutional  Law.  Huddart,  Parker 
<fc  Co.  V.  Moorehead ;  Appleton  v.  Moore- 
head,  8  C.L.R.  3.30. 


Conflict  of  laws — Act  of  sovereignty — 
Grant  of  letters  patent  Patent  granted  in 
one  State  of  Commonwealth— Action  brought 
in  another  State  of  Commonwealth.] — A  grant 
of  ])atent  rights  Viy  the  Covernment  of  New 
Soutli  Wales  is  an  act  done  in  the  exercise 
of  the  Sovereign  or  quasi-Sovereign  powers 
of  the  State,  and,  therefore,  it  is  not  com- 
petent for  the  Courts  of  another  State  to 
examine  into  the  vaUdity  of  such  grant. 
Potter  V.  Broken  Hill  Proprietary  Co.,  3 
C.L.R.  47fl. 

Conflict  of  laws  -  Effect  of  foreign  in- 
solvency— Notice  to  trustees — Subsequent 
assignment  -  -  Priorities  —  Distinction  be- 
tween immovables  and  movables — Incorporeal 
right  with  respect  to  immovable — Interest  in 
trust  estate — Trust  to  sell.] — sv*  Insolvency. 
Australian  Mutual  Provident  Society  v.  Gre- 
gory, 5  C.L.R.  615. 

Conflict  of  laws — Insolvent's  change  of 
domicil — After  acquired  property — Subse- 
quent insolvency   in   another   country.] — .See 

rNSOLVKN(  v.    Hal!  V.   Wooli.  -  C.L.R.  207. 

Domicil  —  Divorce  —  Change  of  domicil  — 
Jurisdiction  of  State  Court.] — See  Husband 
AND  Wii  K.    Parker  v.  Parker,  5  C.L.R.  69 L 


INTERPLEADER. 


INTERNATIONAL  LAW. 

Admission    of    aliens    as    residents    upon 
terms— Right   to    expel    alien    friends.]— .sv» 

Con.stitutional  I..a\\'.    Robtihni  ■<  v.  Brennan. 
4  C.L.R.  .395. 


Decision  of  Supreme  Court  on  interpleader 
summons — Appeal  to  High  Court  Juris- 
diction Rules  of  the  Supreme  Court  (Vic.) 
1906,  Order  LVII.j-An  appoal  lies  to  tl..- 
iligh  Court  from  a  decision  of  a  Judge  of 
the  Supreme  Court  of  Victoria  on  an  inter- 
pleader summons  under  O.  LVII.  O'Connor 
v.  Quinn.  12  C.L.R.  2.39. 
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INTERROGATORIES. 

See  Discovery — Practice. 


INTER-STATE  COMIVIISSION. 

Inquiry    authorised    by    s.    15    (b)    of    the 
Australian  Industries  Preservation  Act  1906.] 

See  Constitutional  Law.  Huddart  Parker  d; 
Co.  V.  Moorehead  ;  Appleton  v.  Moorehead. 
8  C.L.R.   330. 


INTESTACY. 

Land  tax  —  Liability  —  Intestate  estate—  < 
Statute  of  Distributions — Deceased  Persons' 
Estate  Act  1874  (Tas.).]— The  next  of  kin 
taking  luider  the  intestacy  of  a  person  who 
died  before  the  1st  July,  1910,  cannot  claim 
the  benefit  of  the  proviso  in  s.  38a  of  the 
Land  Tax  Assessment  Act  1910-1912.  Hart 
V.  Federal  Commissioner  of  Land  Tax,  15 
C.L.R.  54.5. 

Married  woman  —  Distribution  —  Husband 
— No  children  or  next  of  kin— Married 
Women's  Property  Act  1890  (Vict.)  (No.  1116), 
ss.  4,  25.] — Where  a  woman  dies  intestate. 
leaving  her  surviving  her  husband  but  no 
children,  the  share  of  the  husband  is  the  same 
as  that  which  his  widow  wovild  have  taken  if 
he  had  died  intestate  leaving  no  children, 
that  is,  one  half  and  no  more,  and  that  in  the 
event  of  their  being  no  next  of  kin  of  the 
woman,  the  other  half  goes  to  the  Crown  as 
bona  vacuntia.  Att.-Gen.  {Vict.)  v.  Equity 
Trustees,  etc.,  Co.  Ltd.,  19  C.L.R.  404. 

Married  woman— Estate  less  than  £1,000— 
Rights  of  husband  and  next  of  kin.] — See 
Husband  and  Wife.  .Jamieson  v.  Christen- 
.sen,  4  C.L.R.    1489. 

Partial — Provision  in  will  for  widow — 
*'  In  lieu  of  dower  and  thirds  " — Rights  of 
widow — Election — Absolute  gift — Condition.] 
— See  Will.   Penny  v.  Milligan,  5  C.L.R.  349. 


JUDGE. 

Conditional  promise  by  Court.] — Per  Grif- 
fith, CJ. — A  Judge  is  not  entitled  to  bind 


himself  or  his  successor  by  a  promise  as  to 
future  action  on  problematical  facts.  Incor- 
porated Law  Institute  (N.S.W.)  v.  Meagher, 
9  C.L.R.  6.55. 

Judge  in  Bankruptcy — Vacancy  in  office — 
Delegation  of  powers  of  Judge  to  Registrar 
in  Bankruptcy.] — See  Insolvency.  May  v. 
Briscoe  d;  Co.,  5  C.L.R.  56. 

Judge,  salary  of,  income  tax  on.] — See 
Income  Tax.  Cooper  v.  Commissioner  of 
Income  Tax  {Qd.),  4  C.L.R.  1304. 

Negligence  —  Contributory  negligence  — 
Functions  of  Judge  and  jury.] — In  an  action 
for  negligence,  if  it  appears  on  the  plaintiff's 
case  that  he  has  been  guilty  of  contributory 
negligence,  the  Court  should  grant  a  non- 
suit or  direct  judgment  for  the  defendant, 
unless  there  is  also  evidence  fit  for  the  jury 
that,  notwithstanding  the  plaintiff's  con- 
tributory negUgence,  the  defendant  by  the 
exercise  of  reasonable  care,  could  have 
averted  the  injury.  Commissioner  of  Pail- 
ivays  V.  Leahy,  2  C.L.R.  54. 


JUDGMENT. 

See  also  Practice. 

Against  defendant  in  action  for  defamation 
—Defendant  made  bankrupt  on  petition  of 
plaintiff— Election  of  remedy  against  goods  of 
debtor — Joinder  of  other  causes  of  action  with 
one  for  defamation.] — See  Arrest.  Ferris  v. 
Martin,  2  C.L.R.  525. 

Amendment  of— Supreme  Court  of  Wes- 
tern Australia.] — See  ^Master  and  Servant. 
Ivanhoe  Gold  Corporation  v.  Symonds.  4 
C.L.R.  642. 


JUDICIAL  SEPARATION. 

See  Husband  and  Wife. 


JURISDICTION. 

See   Practice   —   Patent   —   Constitu- 
tional Law  —  General   Headings. 
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JURY. 

County  Court  of  Victoria  Verdict  of  jury^ 
Judgment  —  Misdirection  —  Application  for 
new  trial — Appeal.] — .Sre  Praitk  k.  Brmm 
V.  L(:o/-.s-.  2  C.L.R.  837. 

Indictable  offence — Appeal  from  Central 
Court  of  Papua.] — See  Constititional  J-iaw. 
The  King  v.  Bernasconi.  19  C.L.R.  G29. 

Judge  and.  functions  of — Negligence — 
Contributory  negligence.]— .sVc  Jvdge.  Com- 
missiotier  of  Bailways  v.  Leahy,  2  C.L.R.  54. 

Misconduct   of   juryman— New   trial — Evi- 
dence    Discharge    of    jury— Withdrawal    of 
discharge— Juries  Act  1895  (Vict.)  (No.  1391), 
S.    4    (2).]— Duiiu-    tlu-    heariu-    of    a    trial 
before   a  jury   counsel   for  the   plaintiff   in- 
formed  the   Court,    in   the   presence   of   the 
jury,  that  he  had  been  told  by  counsel  for 
the    defendants    that    a    conversation    had 
taken    place    between    one    of    the    jurymen 
and  a  clerk  of  the  defendants'  solicitor.     At 
the    instance   of   the   Judge    the   clerk    was 
.sworn,   and   deposed  to   a  certain   conversa- 
tion  having  taken   place  between   him   and 
a     particular     juryman.      The    defendants' 
counsel    thereupon   applied   for   a   discharge 
of  the  jury.     Before  dealing  with  the  appli- 
cation the  .Judge  then  told  the  juryman  he 
iniglit  make  a  statement  if  lie  desired,  and 
the  juryman,  not  upon  oath,  admitted  that 
a  conversation  had  taken  place,  but  denied 
the   suijstantial    portion   of   it.      The  Judffp 
tlien  ordered  the  trial  to  proceed.    He  after- 
wards   gave    his    reasons,    stating    that    he 
did    not    I)elieve   the    evidence   of   the    clerk. 
Jlchf.   on   the   evidence    (Isaacs,   J.,   dissent- 
ing),  that   the  .Judge   had   not  acted    upon 
unswoin  evidence,  the  statement  of  the  jury- 
man being  only  in  the  nature  of  a  plea  of 
not  guilty,     ffrlfl.   further    {Isaacs,  J.,  dis- 
senting),  that   even    if   tlie   .Judge   had   ad- 
mitte.l  the  un.sworn  statement  as  evidence, 
tlie  defendants,  not   having  at  tiie  time  ob- 
jected, had  waived  the  objection,  and  could 
not  rely  upon  the  admission  of  tliat  evidence 
as  a  ground  for  a  new  trial.     Sect.  4  of  the 
Juries  Art   IS!).",    (Vict.),   jnovides  that  the 
I)arty   who   asks    for   a    jury    shall    pay    the 
jury  fees  to  the  sheriflT  each  day  before  the 
Court   sits,   and    if   he   does    not   the   other 
party  may  pay  tlieni.  and  that  if  the  other 
)>arty  does  not   pay  them  the  jurv   is  to  )>e 


discharged,    and    tlie    trial    is    to    proceed 
before   the   Judge.      The   defendants    having 
withdrawn    from    the    case,    did    not    on    a 
subseciuent  day  pay  the  jury  fees.     Counsel 
for   the   plaintiff  e.vpressed   the   vvillingnesa 
of  the  plaintiff  to  pay  the  fees  if  the  Judge 
siionld    think    it   fairest   to   do   so,' but   the 
•hidge,  being  under  the  erroneous  belief  that 
the  result  of  nonpayment  of  the  fees  wouM 
be  that  the  trial  would  come  to  an  end,  ex- 
pressed no  opinion  as  to  the  payment  of  the 
fees  by  tiie  plaintiff,  the  plaintiff's  counsel 
.said  that  the  plaintiff  would  not  pay  them. 
Thereupon  tlie  .Judge  anominced  to  the  jury 
tliat  they  were  discharged  and  .said  that  the 
trial  was  at  an  end.     Counsel  for  the  plain- 
tiff immediately  drew  the  Judge's  attention 
:    to  the  provision  of  s.  4,  and  the  Judge  .sai<l 
j    that   he   would   prefer   the   case  to  be   tried 
with  a  jury  ratlier  than  by  himself.     Coun- 
[    sel   for  the  ijlaintiff  then  said  the  plaintiff 
would  pay  tlie  jury  fees.     The  jury  had  not 
left   the   box   and   the   case   proceeded   to  a 
I    determination   before  them.     Held    (Isaacs. 
I    J.,  dissenting),  that  the  jury  had  not  been 
j    effectualy    discharged,    and    that    the    trial 
properly  ])roceeded.     Siiinburne  V.  Syme  if- 
Co..    finoO)    ^'.L.R.   .-,.-,0.   .31    A.T..T.   si,   af- 
firmed,      f^i/mr    d-    Co.    V.    Sniubiinic.     10 
C.L.R.  4.3. 

Misconduct  of  juryman— New  trial.]— A 
conversation  between  a  juryman  and  one 
of  the  parties  or  his  representatives  is  not  of 
itself  a  groimd  for  a  new  trial  unless  there  is 
reasonable  ground  for  behoving  that  tin- 
course  of  justice  has  been,  or  was  likely  to  he. 
sub.stantially  affected. — Syme  dr  Co.  v.  Swin- 
burne. 10  C.L.R.  4.3. 


Question  for — Construction  of  contract 
partly  oral  and  partly  in  writing.]— .SVe  Cox- 

TRACT.       Dean    v.    City    Bank   of   Sydney,    2 
C.L.R.    19S. 

Trial  by— Appeal  to  High  Court  from  judg- 
ment founded  on  verdict  Impeaching 
verdict— New  trial.] — See  .Appkal.  Bris- 
bnni  Shipu-rit/hts  Provident  I'nion  v.  Heggie. 
.3  C  L.R.    (isc. 


Appeal  to  High  Court  from  judgment 
founded  on  verdict — Impeaching  verdict — 
New  Trial.] — S,,  Hmu  (orRT.  Musgrore  v. 
McDonald.  :!  C.L.R.  l:!2. 
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Trial  by — Causes  "  heretofore  within  the 
cognisance  of  the  Court  in  its  equitable 
jurisdiction  " — Action  for  damages  for  breach 
of  covenant  in  mortgage  deed.] — See  Prac- 
tice.   Haij  V.  Dalgetyd:  Co..  4  C.L.R.  913. 

Trial  by — General  verdict — Misdirection — 
New  trial.] — See  Practice.  Rich  v.  Strelitz 
Bros,  d;  Moss,  4  C.L.R.  601. 

Trial  by— Inquiry  by  Comptroller-General 
of       Customs — Compulsory      answers.! — See 

CossTiTrTioxAi.  Law.  Huddart  Parker d; 
Co.  V.  Mooreliead  ;  Appleton  v.  Moorehead, 
S  C.L.R.   330. 

Trial  before  jury— Setting  aside  verdict.]— 

"Where  there  has  been  a  trial  before  a  jury. 
a  Court  of  Appeal  ought  not  to  disturb  their 
verdict  on  the  ground  that  it  is  against  the 
weight  of  evidence  unless  there  is  such  a 
preponderance  of  evidence  as  to  make  the 
verdict  unreasonable  in  the  sense  that  the 
jury  have  not  really  performed  their  judicial 
duty.  Middleton  v.  Melbourne  Tramway  and 
Omnibus  Co.  Ltd.,  16  C.L.R.  .572. 

Trial  by — Supreme  Court  of  State  exercising 
Federal  jurisdiction — Verdict  of  jury — Motion 
lor  new  trial.] — See  Appeal.  Baume  v. 
Commonwealth,  4  C.L.R.  97. 

Trial    by    jury— Validity    of    findings.]— A 

wrong  finding  by  a  jury  on  one  issue  does 
not  necessarily  vitiate  their  findings  on  other 
issues.    Ronald  v.  Harper,  11  C.L.R.  63. 

Verdict  of,  conclusive — Question  of  fact — 
Conflict  of  evidence.] — .See  Evidence.  Hill  v. 
Ziymack,  3  C.L.R.  726. 

Verdict  of,  in  Court  exercising  Federal 
jurisdiction— New  trial — Power  of  High  Court 
to  reduce  damages.] — '^Ve  Practice.  Baume 
V.  Commonwealth.  4  C.L.R.  97. 

Verdict  of — Judgment  set  aside — Appeal  to 
High  Court.] — .See  Practice.  Cameron  v. 
Irwin,  r,  C.L.R.  8.)6. 

Verdict  of — Recommendation  to  mercy — 
Ambiguous  expression  in  rider — Meaning  of 
jury's  finding.] — See  Criminal  L.\w.  Myer- 
.son  V.  The  Kiny,  5  C.L.R.  596. 


JUSTICES  OF  THE  PEACE. 

Appeal  from — Order  for  rehearing — Aban- 
donment of  charge— Proof  of  charge  de  novo 
— Absence  of  accused.] — tS'ec  Practice., 3/rt/(H 
V.  Doo  Wee,  5  C.L.R.  592. 

Appeal  from,  to  Supreme  Court  of  State — 
Hearing  by  Judge  in  Chambers — Appeal  to 
High  Court  —  Jurisdiction.]  —  .See  Appeal. 
Saunders  v.  Borfhistle,  1  C.L.R.  379. 

Information— ^Authority  to  prosecute.]— A 

prosecution  for  an  offence  against  the  pro- 
visions of  the  Pure  Food  Act  1908  (X.S.W-) 
may  be  instituted  by  any  person  vmder  the 
general  authority  given  by  s.  4  of  the  Fines 
and  Penalties  Act  1901,  the  right  to  prosecute 
not  having  been  expressly  given  by  s.  9  of 
the  Pure  Food  Act  1908  to  any  officer  or 
person  by  name  or  designation.  R.  v.  Stewart, 
(1896)  1  Q.B.  300,  followed.  Bedingfeld  v. 
Keogh,  13  C.L.R.  601. 

Information  disclosing  more  than  one 
offence  —  Election  —  Duty  of  magistrate  — 
Magistrate's  Summary  Procedure  Act  1885 
iTas.)  (19  Vict.  No.  8),  ss.  1,  10.]— .Se/«6/e. 
When  an  information  charges  two  offences 
it  is  the  duty  of  the  magistrate  to  tell  the 
Informant  of  his  right  of  election  to  proceed 
on  either  charge.  Hedberrj  v.  Woodhall,  15 
C.L.R.  531. 

Jurisdiction  of— Nearest  Court  of  Petty 
Sessions — Judicial  notice.] — .See  Practice. 
Carberry  v.  Cook.  3  C.L.R.  995. 

Offence  against  laws  of  the  Commonwealth 
-Recognisance,  authority  of  Justice  of  the 
Peace  to  take— Judiciary  Act  1903  (No.  6  of 
1903),  S.  68.] — Where  a  person  is  cliarged 
with  an  offence  against  the  laws  of  the  Com- 
monwealth committed  witliin  a  State,  the 
taldng  of  a  recognisance  is  a  matter  of  pro- 
cedure within  s.  68  (1)  of  the  Judiciary  Act 
1903,  in  the  execution  of  which  a  Justice  of 
the  Peace  may  act,  and  is  not  a  jvidicial 
exercise  of  jurisdiction  within  s.  68  (3). 
The  King  and  the  Commonwealth  v.  Thorn 
Sing.  (Griff ith.%  C.J.),  13  C.L.R.  32. 

Proceedings  before — Lotteries — Law  of  New 
South  Wales— Imperial  Acts  in  force.]— See 

(Iaming  and  Wagering.  Quan  Yich  v. 
Hinds,  2  C.L.R.  345. 
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Rates  —  Assessment  —  Decision  final.  | 
See  Local  Government.     Ghbc  lioroui/h  v. 
Ltikey,  1  CL.R.  158. 


LACHES. 


Option  of  re-purchase.] — Held,  that  th( 
transaction  botwciMi  the  parties  constituted 
a  sale  with  an  option  of  re-purchase  and  not 
a  mortgage,  and  that  appellant  not  having 
exercised  his  option  within  a  reasonable  time 
could  not  niaintain  the  action.  Bouh'  v. 
Oades.  3  C.L.R.  73. 


LAND. 
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I.    PiEGISTRATIOK 

(a)  Real       Property       Act 
(X.S.W.) 459 

(b)  Transfer    of    Land    Act 
(Vic.)         461 

(c)  Transfer    of    Land    Act 
(W.A.) 463 

II.  Resumption    and    Acqiisition 
Bv  Crown — 

(a)  Compensation    .  .  .  .    463 

(f>)  General  .  .  .  .  .  .    469 

III.  Lands,    Crown.        .SVp    Crown 

Land.s. 

IV.  Rates         473 

V.  Gener.vl — 

(a)  Imperfect  Gift  .  .  .  .  473 

(6)  Devise 473 

(c)  Sale  473 

(d)  Trust 474 

(e)  Valuation                         .  .  474 
(/)  General 474 

I.  REGISTRATION'. 
(rt)  Real  Tkopertv  A(  t  (X.S.W) 
Attestation  of  instruments  Proof  of  in- 
struments— Attestation  by  solicitor  -  Real  Pro- 
perty Act  1900  (N.S.W.),  ss.  107,  108.]— Bv 
Grijfith,  C.J..  and  Barton.  J. — The  pro- 
visions of  8.  107  of  the  Bcul  Property  Act 
1900  as  to  attestation  of  instr\nnents  are 
facultative,  and  not  mandatory,  and  an  in- 
strument the  execution  of  which  is  attested 
by  a  solicitor,  may.  notwithstanding  the 
provisions  of  ss.  107  and  108,  be  registered 
without  further  proof  of  execution.  Barn/  v. 
Heider,   19  CL.R.   197. 


Caveat  Right  of  solicitor  to  authorise  - 
Real  Property  Act  1900  (N.S.W.).  s.  72.]  — 
Hrld.  by  Urilllth.  C.J..  and  Barton.  J. 
(Inaact<,  J.,  dissenting),  that  a  solicitor  who 
is  authorised  to  lodge  a  caveat  on  behalf  of  a 
client  has,  prima  facie,  aa  regards  the  Regis- 
trar-General, authority  under  s.  72  to  with- 
di-aw  it,  at  least  until  the  caveat  has  been 
noted  on  the  title,  and,  scmble.  also  as  against 
a  person  not  put  upon  inquiry.  Barry  v. 
Heider,  19  CL.R.  197. 

Application  to  bring  land  under  the  Act 
—  Public  road  Right  of  municipal  council 
to  lodge  caveat  Estate  or  interest  in  land 
—Real  Property  Act  1900  (N.S.W.)  (No.  25 
of  1900),  s.  24— Municipalities  Act  (N.S.W.) 
(No.  23  of  1897),  s.  175.]— It  is  only  a  person 
who  lias  or  cluims  a  legal  or  equitable 
interest  in  land,  partaking  of  the  character 
of  an  estate  or  equitable  claim,  who  can 
lodge  a  caveat  under  s.  24  of  Real  Propcrti/ 
Act  1900  (X.S.W.) .  A  municipal  council 
has  not  such  an  estate  or  interest  in  lan<l 
dedicated  to  the  public  as  a  road  as  will 
entitle  it  to  lodge  a  caveat  under  that 
section.  Tieniey  v.  Loxton,  12  X.S.W.L.K. 
308.  approved.  In  re  Coles;  Muuiciput 
District,  of  Concord  (Caveators),  (1905)  5 
S.R.  (X.S.W.)  259,  affirmed.  Concord  Muni- 
cipal   District   v.    Coles.    3    CL.R.    96. 

Transfer  obtained  by  fraud  Transfer  not 
registered — Equitable  interest  created  by 
transferee — Mortgage  Rights  of  mortgagee 
— Caveat  Right  of  solicitor  to  withdraw 
Real  Property  Act  1900  (N.S.W.)  (No.  25  of 
1900),  ss.  2  (4),  41.] — Xotwithstandinc  the 
provisions  of  ss.  2  (4)  and  41  of  the  Real 
Property  Act  1900  an  unregistered  transfer 
of  land  confers  upon  the  transferee  an  equit- 
able claim  or  right  to  the  land  which  is 
assignable  by  any  appropriate  means,  and 
it  also  operates  as  a  representation,  ad- 
dressed to  any  person  into  whose  hands  it 
may  lawfully  come  ■without  notice  of  any 
right  of  the  transferor  lo  have  it  set  aside, 
that  the  transferee  has  such  an  assignable 
interest.  The  proi)rietor  of  land  had  exe- 
cuted a  transfer  of  it  to  S.,  which  was  not 
registered  and  which  was  voidable  by  him 
on  the  groun<l  of  fraud  on  the  part  of  the 
transferee.  S..  to  whom  the  transfer  had 
been  delivered,  apjdied  to  11. ,  who  had  no 
notice  of  the  fraud,  for  a  loan  on  the  secu- 
rity  of   till'   land.      He   produced   to   U.   the 
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transfer,  which  purported  to  be  duly  exe- 
cuted and  attested,  together  with  an  order 
from  the  transferor  to  the  Registrar-General 
to  deliver  to  H.'s  solicitors  the  certificate  of 
title  which  was  lying  in  the  Registrar-Gene- 
ral's office.  On  the  faith  of  these  documents, 
and  of  an  instrument  of  mortgage  executed 
by  S..  H.  made  the  loan.  HchL  that  H.  was 
entitled  as  against  the  proprietor  to  a 
charge  on  the  land  in  terms  of  mortgage. 
Subsequently  a  caveat  was  lodged  by  a  soli- 
citor on  behalf  of  .the  proprietor  stating 
that  the  purchase  money  had  not  been  paid. 
During  the  course  of  negotiations  for  a 
second  mortgage  by  the  transferee  to  G., 
the  solicitor  withdrew  the  caveat,  although 
in  fact  the  purchase  money  had  not  been 
paid.  G.,  who  kncAV  of  the  caveat  and  of 
its  withdrawal,  and  also  that  the  solicitor 
acted  for  the  transferee  as  well  as  for  the 
proprietor,  lent  money  on  a  second  mortgage 
of  the  land.  Held,  that  G.'s  mortgage  should 
be  postponed  to  the  proprietor's  lien  for 
the  unpaid  purchase  money.  Barry  v. 
Schmidt,  13  S.R.  (X.S.W.).  639  affirmed  with 
a  variation.     Barri/  v.  Heidrr.  19  C.L.R.  197. 

(6)  Transfer  of  Land  Act  (Vic).  j 

Registration — Annuity  charged  on  land  to  se-  ] 
cure  performance  of  a  contract — Annuity  ceas-  { 
ing  to  be  payable  in  certain  events — Transfer  of 
Land  Act  1890  (Vict.)  (No.  1149),  ss.  4,  113, 
240  ;  13th  Schedule."! — By  an  instrument  in 
w  riting  A.  purported  to  charge  certain  land 
with  an  annuity  of  £150  a  year  for  three 
years  payable  by  equal  monthly  instalments 
in  favour  of  B.  The  instrument  contained  a 
provision  whereby  it  was  expressly  agreed 
as  to  any  instalment  of  the  annuity  that,  if 
througliout  the  month  immediately  preced- 
ing the  due  date  for  payment  of  such  instal- 
ment the  whole  of  the  covenants  of  A.  with 
B.  should  have  been  duly  observed  and 
performed,  B.  should  give  A.  a  release  in 
respect  of  that  instalment.  The  instrument 
then  contained  several  covenants  on  the  part 
of  A.  including  covenants  to  use  the  pre- 
mises on  the  land  as  a  hotel  only,  to  keep 
in  force  the  license  for  the  hotel,  to  perform 
and  observe  all  the  provisions  of  the  Licen- 
sing Acts,  and  to  purchase  from  B.  at  cer- 
tain prices  all  colonial  beer,  &c.,  sold  in 
the  hotel.  ffrJd,  that  that  which  was  called 
an  annuity  in  tlie  instrument  was  an  an- 
nuitv    within    the    meaning   of    s.    4    of    the 


Transfer  of  Land  Act  1890,  and  that  the  in- 
strument was  a  charge  within  s.  113  and 
the  13th  Schedule  of  that  Aot,  and  there- 
fore that  the  Registrar  was  no1  justified  in 
refusing  to  register  the  instrument  as  a 
charge.  Perpetual  Executors  and  Trustees 
Association  of  Australia  Ltd.  v.  Hosken,  14 
C.L.R.  286,  followed.  In  re  a  Charge  from 
Mahony  to  Carlton  and  United  Breweries 
Proprietary  Ltd.,  (1912)  V.L.R.  65,  re- 
versed. Mahoney  v.  Hosken  (Registrar  of 
Titles),  14  C.L.R.  379. 


Registration — Lease — Variation  of  lease  from 
prescribed  form — Matter  of  substance — Trans- 
fer of  Land  Act  1890  (Vict.)  (No.  1149),  ss.  3,  4, 
99,112,  137,  240:  9th  Schedule.l-Sect.  99  of 
the  Transfer  of  Land  Act  ISOO  provides  that 
"  the  proprietor  of  any  freehold  land  under 
the  operation  of  this  Act  may  lease  the  same 
for  any  term  exceeding  three  years  by  sign- 
ing a  lease  thereof  in  the  form  in  the  Ninth 
Schedule  hereto.  "  Held,  that  a  lease  for 
more  than  three  years  of  land  under  the 
operation  of  the  Act,  must,  in  order  to 
entitle  it  to  registration  under  the  Act,  be 
in  the  form  set  out  in  the  Ninth  Schedule 
to  the  Act  or  a  variation  of  that  form  not 
being  matter  of  substance.  A  lease  for  five 
years  of  land  which  was  under  the  Transfer 
of  Land  Act  1890  began  with  the  w-ords 
'•  This  instrument.  "  and  was  under  seal.  It 
did  not  recite  that  the  lessor  was  the  regis- 
tered proprietor  of  the  land.  It  did  not 
refer  to  any  encumbrances  upon  the  land, 
except  that  in  indorsements  upon  it  refer- 
ence was  made  to  certain  mortgages.  It  did 
not  adopt  the  covenants  implied  under  the 
Transfer  of  Land  Act  1890.  but  did  adopt 
certain  covenants  set  out  in  the  Landlord 
and  Tenant  Act  1890.  and  it  did  not  negative 
by  express  declaration  the  covenants  implied 
under  the  Transfer  of  Land  Act.  It  in- 
cluded furnifure  in  a  house  on  the  land. 
Held,  that  the  variation  from  the  form  of 
lease  prescribed  by  the  Ninth  Schedule  to 
the  Transfer  of  Land  Act  1890  was  "  matter 
of  substance "  within  the  meaning  of  s. 
240  of  that  Act.  and,  therefore,  that  the 
Registrar  was  justified  in  refusing  to  re- 
gister the  lease.  ./»  re  Crowley  and  Btirns's 
Lease.  (1913  V.L.R.  266:  34  A.L.T.  201 
affirmed.  Crowley  v.  Templeton,  17  C.L.R. 
4.57. 
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(c)  Transfer  of  Land  Act  (W.A.). 

Wrongful  registration  -  Life  tenant  Re- 
mainderman —  Measure  of  damages — Trade 
fixtures— Transfer  of  Land  Act  1893  (Western 
Australia),  s.  207.]  —  Tlu>  rul(>  in  ///  /> 
Hul.s,,  (190,'))  1  Cli.  4tl().  api)liecl  in  estimating 
damages  undor  s.  207  of  tlie  Transfer  of 
Land  Act  1893  (Western  Australia)  in  a 
case  where,  by  the  wrongful  issue  of  a  cer- 
tificate by  the  Registrar  of  Titles,  a  pur- 
chaser from  a  tenant  for  life  was  regis- 
tered as  owner  in  fee  simple  and  afterwards 
placed  trade  fixtures  on  the  land.  In  such 
a  case  the  measure  of  damages  is  full  com- 
pensation for  the  loss  actually  sustained. 
The  person  deprived  of  the  land  is  to  be 
put  in  the  same  position,  so  far  as  money 
will  do  it,  as  if  the  wrongful  act  had  not 
been  done,  but  not  in  a  better  position. 
Hpencer  v.  Registrar  of  Titles,  9  W.A.L.R. 
25,  reversed.  Registrar  of  Titles  r,  Spencer, 
9   C.L.E.  641. 

II.      RESUMPTION   AND   ACQUISITION 
BY  CROWN. 

{(i)  Compensation. 

Person  in  exclusive  possession — Rightful 
owner  unknown — Lands  for  Public  Purposes 
Acquisition  Act  1880  ( N.S  W. )  1 44  Vict.  No.  16), 
ss.  12,  13  (consolidated  in  Public  Works  Act 
1900,  ss.  95,  96. 1— Whcio  land  in  the  exclusive 
j«oss('ssi(tn  of  a  jioison  under  a  holding 
title  is  resumed  by  the  Crown  under  the 
Lands  for  Public  Purposes  Acquisition  Act 
(1880)  (N.S.W.),  a  pritna  facie  case  for 
compensation  under  the  Act  is  disclosed. 
A  case  for  compensation  is  not  necessarily 
excluded  by  the  circumstance  that  under 
the  Act  tlie  Minister  acquired  not  merely 
the  title  of  the  person  in  possession  as 
owner,  but  also  the  title,  wiiatever  it  might 
be,  of  the  unknown  rightful  owner  out  of 
possession  who  never  came  forward  to  claim 
the  land  or  the  compensation  y)ayable  in 
respect  of  it.  Dor  v.  Jiarnanr:  1.3  Q.B.  94.5. 
disapproved.  Decision  of  High  Court  {Clis- 
sold  V.  Perry.  1  C.L.R.  .363).  reversing  de- 
cision of  Supreme  Court  of  N.S.W.:  E.r 
parte  riissohl  (1903)  3  S.R.  (N.S.W.) 
63.5.  affirmed.  J'erri/  v.  riissohl,  P.C,  4 
('.r,.R.  374.   1007  A.C.  73. 

Coal    mines  -  Prohibition    of    work     Claim 

by  lessors     Basis  of  assessment     Deductions 

Interest -Public  Works  Act  1900  'N.S.W.) 


(No.  26  of  1900),  s.  135.1  Wluu  hmd  under 
lease  for  coal  mining  ])urposes  has  been  re- 
sumed for  an  autiiorised  work  under  tlie 
ritbliv  Works  Act,  1900,  and  the  working 
of  the  mines  has  been  prohibited,  the  lessees, 
altliougli  they  may  be  the  only  persons  de- 
sirous of  working  the  mines,  and  entitled 
to  give  notice  of  their  intention  to  do  so 
under    s.    13.")    of   that  Act,   are   not   neces- 

I    sarily    tlic    only    persons    entitled    to    com- 

i  pensatioii.  If  the  lessors  are  able  to  show 
that,  over  iiiul  alxnc  tlic  interest  which 
they    have    conveyed    to    the    lessees,    they 

[  retain  an  ulterior  interest,  which  is  imme- 
diately and  injuriously  affected  by  the  pro- 
hibition, and  in  respect  of  which  they  may 
receive  compensation,  they  have  a  claim 
to  compensation  under  s.  95  and  the  fol- 
lowing sections  of  the  Act.     The  principles 

j  governing  the  rights  of  lessors  and  lessees 
to  compensation  in  such  cases,  as  stated  in 
Smith  V.  Great  Western  Railway  Co.,  3 
App.  Cas.  165,  applied.  Coal-bearing  land 
was  leased  by  the  owners  to  a  colliery 
company    for    a    term    of    which    about    30 

j  years  had  still  to  run.  The  lessees  were 
at   liberty  to  mine   under  any   part  of  the 

1  land,  and  to  ])ay  a  "  fixed  rent "  of  £700, 
and  •■  lent  or  royalty "  at  a  specified  rate 
on  all  coal.  &c.,  over  and  above  such  quan- 
tity as  might  be  worked  in  respect  of  the 
fixed  rent,  and  might  work  such  quantity 
of  coal,  &c.,  as  should,  at  the  specified  rate 
of  royalty,  jjroduce  £700  without  i)aying 
rent  or  royalty  in  respect  of  it,  with  per- 
mission to  make  up  any  deficiency  in  the 
amount  workcnl  in  any  year  in  the  succeed- 
ing year.  A  strip  of  tlic  land  was  resumed 
by  tlic  Kaihvay  Comniissioiiers.  and  tlic 
lessors  and  lessees  gave  notice  of  llieir  in- 
tention to  work  the  coal  under  and  within 
forty  yards  of  the  boundary  of  the  strip. 
The  Commissioners  forbade  such  workinji 
except  so  far  as  might  be  necessary  to  con- 
nect the  workings  on  either  side  of  the 
strip.  The  lessors  brought  an  action  for 
the  assesment  of  compensation  for  loss  and 
injury  caused  by  the  prohibition.  The 
.Tudge  who  tried  the  case,  having  estimated 
the  (pnintity  of  coal  wilhiii  the  inhibited 
area,  and  the  nniiilier  of  years  that  it  would 
take  to  work    it    out.   liaving  regard   to  the 


f)tlicr  proliahle  work  of  the  mine,  divided 
the  royalty  ])ayablc  on  that  quantity  of  coal 
into  eciual  annual   instalments,  and  awarded 
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as  compensation  a  sum  equal  to  the  pre- 
sent value  of  these  calculated  as  of  the  day 
when  the  first  would  have  been  payable, 
together  with  interest  from  the  date  of 
the  notice  of  the  judgment.  His  decision 
was  affirmed  l)y  the  Full  Court,  on  appeal. 
Held,  that  the  lessors  were  entitled  to  com- 
pensation as  for  a  present  interference  with 
a  present  proprietary  right,  and  that  there- 
fore the  basis  of  assessment  was  right  so 
far  as  it  proceeded  upon  the  present  value 
of  the  profits  to  be  derived  from  the  coal 
which  was  about  to  be  worked  immediately, 
and  not  upon  the  reversionary  value  of 
that  coal  at  the  expiration  of  the  lease: 
bat  that  the  present  value  should  have  been 
calculated  as  at  the  date  when  the  notice 
not  to  work  was  given;  and  a  deduction 
made  from  each  annual  instalment  of  a  sum 
bearing  the  same  proportion  to  £700,  as 
the  probable  output  from  the  inhibted  area 
would  have  borne  to  the  total  output  from 
the  mine:  and  (following  ///  re  Richard 
and  (ireat  Western  Raihray  (190.>)  1  K.B. 
fiS),  that  interest  should  not  have  been 
awarded  in  respect  of  the  period  between 
the  giving  of  the  notice  and  the  making  of 
the  assessment.  Decision  of  the  Supreme 
Court  (unreported),  varied,  and  a  new 
trial  ordered  for  re-assessment  of  damages, 
on  these  principles,  unless  the  respondents 
consent  to  a  reduction  of  the  verdict.  Rail- 
irai/  Commissioners  of  -A'.''^'.Tr.  v.  Perpetual 
Trustee  Co.  Ltd..  .3  'c.L.K.  27. 


Valuation — Weight  of  evidence — Procedure 
— Pleading — Plea  of  payment  into  Court — 
Admission  of  value  pro  tanto — Costs — Pro- 
perty for  Public  Purposes  Acquisition  Act 
1901  (No.  13  of  1901),  ss.  14, 15, 16, 17— Rules 
of  High  Court,  Order  XVH.,  r.  3 :  Order 
XVni.,  r.  5.] — Where,  in  an  action  for  com- 
pensation under  the  Property  for  Public 
Purposes  Acquisition  Act  1901,  issue  has 
been  joined  upon  a  plea  of  payment  into 
Court  without  denial  of  liability,  the  only 
issue  is  whether  the  amount  paid  in  is 
sufficient,  and  the  plaintiff  is  entitled  to 
that  sum  in  any  event.  In  assessing  the 
value  of  land  resumed  under  the  Act,  the 
basis  of  valuation  should  be  the  price  that 
a  willing  purchaser  would  at  the  date  in 
question  have  had  to  pay  to  a  vendor  not 
unwilling,  but  not  anxious,  to  sell.  Spencer 
V.   Commonirealth.  5   C.L.E.  418. 


Distribution  of  compensation  money — 
Tenancy  in  common — Improvements  effected 
by  predecessor  in  title  of  one  of  tenants  in 
common — Equitable  right  of  such  tenant  to 
compensation  for  improvements  on  distribu- 
tion— Defensive  equity — Effect  when  Court 
not  administering  whole  fund — Public  Works 
Act  1900  (N.S.W.)  (No.  26  of  1900),  ss.  39,  47, 
48.] — The  equitable  right  of  a  tenant  in 
common  of  real  estate,  who  has  made  per- 
manent improvements  upon  it  while  in  sole 
occupation,  to  be  compensated  for  his  ex- 
penditure to  the  extent  to  which  the  value 
of  the  land  has  been  increased  thereby,  is 
one  which  attaches  to  the  land  and  passes 
\^■itll  it  to  a  purchaser,  but  is  enforceable 
only  as  a  defensive  equity,  in  the  event  of 
a  partition,  or  a  distribution,  amongst  ten- 
ants in  common,  by  the  Court  of  Equity, 
of  the  proceeds  of  sale  of  the  land.  The 
fact  that  the  tenant  in  common  has  already 
received  M-ithout  objection  a  portion  of  the 
fund  does  not  necessarily  prevent  the  appli- 
cation of  this  principle.  The  appellant  was 
for  several  years  in  exclusive  possession  and 
enjoyment  of  the  rents  and  profits  of  cer- 
tain land,  of  which  he  believed  himself  to 
luive  purchased  the  fee  simple,  whereas  in 
fact  he  had  acquired  only  an  estate  pur 
autre  vie  of  the  entirety,  with  an  equitable 
tenancy  in  common  with  certain  of  the  re- 
spondents in  remainder,  his  share  being 
one  fourth.  Permanent  improvements  had 
been  erected  upon  the  land  by  one  of  the 
appellant's  predecessors  in  title.  After  the 
death  of  the  cestui  que  rie  the  land  was 
resumed  by  the  ilinister  for  Public  Works, 
under  the'Puhlic  Works  Act  (X.S.W.)  1900. 
Tlie  Minister  paid  the  appellant  one  fourth 
of  tlie  compensation  moneys,  and,  at  the 
request  of  tlie  appellant,  paid  the  balance 
into  Court.  The  appellant  accepted  the 
amount  paid  to  him,  without  prejudice  to 
any  claim  he  might  have  in  respect  of  the 
balance.  Held,  that  on  a  i)etition  by  the 
other  tenants  in  common  for  payment  out. 
under  s.  48  of  the  Public  Works  Act 
(X.S.W.)  1900,  the  appellant  was  in  the 
position  of  a  defendant,  and  was  entitled 
to  assert  an  equitable  lien  upon  the  fund 
in  Court  to  an  amount  equal  to  three 
fourths  of  the  increase  in  the  value  of  the 
land  attributable  to  the  imjirovements,  but 
that  before  being  allowed  the  benefit  of  this 
equity,  he  should  be  required  to  account  for 
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till"  ri'iits  ami  prolit-  wliii-li  lie  had  received 
while  in  exehi«ive  possession  after  the 
death  of  the  cestui  <{ur  rie.  in  order  that 
tlie  amount  to  whioli  tiie  other  tenants  were 
entitled  in  respect  of  them  might  be  set  otT 
against  the  amount  due  to  him  in  respect  of 
the  improvements.  In  re  Young;  Brick- 
irnnd  V.  Young.  (1904)  4  S.R.  (N.S.W.)  743. 
on  tliis  point  reversed.  lirick-uood  v.  Young. 
2  C.L.R.  :?S7. 

Interest  on  compensation  moneys  -Effect 
of  consolidating  Statute  upon  intervening 
amending  Statute  Lands  for  Public  Pur- 
poses Acquisition  Act  1880  (N.S.W.)  (44  Vict. 
No.  16).  s.  16-  Darling  Harbour  Wharves 
Resumption  Act  1900  (N.S.W.)  (No.  10  of 
1900).  s.  13— Public  Works  Act  1900  (N.S.W.) 
(No.  26  of  1900),  s.  119  (2)  Interpretation 
Act  1897  (N.S.W.)  (No.  4  of  1897),  s.  25.1— 
Sect.  2.5  of  the  Interpretation  Act  (N.S.W.) , 
1897  which  provides  tliat.  where  an  Act  re- 
peals and  re-enacts  with  or  without  modifi- 
cation any  provisions  of  a  former  Act,  re- 
ferences in  any  other  Act  to  the  provisions 
so  repealed  shall,  unless  the  contrary  in- 
tention appears,  be  construed  as  references 
to  the  {provisions  so  re-enacted,  does  not 
apply  to  a  case  wliere  the  Act  which  refers 
to  the  repealed  Act  refers  to  it  not  for  the 
purpose  of  embodying  any  of  its  provisions, 
but  merely  by  way  of  amending  or  repeal- 
ing some  of  them.  Sect.  16  of  the  Lands 
for  Puhlie  Purposes!  Aequisition  Act  1880 
(X.S.W.)  (44  Vict.  No.  16),  provided  that 
the  interest  ])ayable  on  compensation  moneys 
should  be  at  the  rate  of  6  i)er  cent  per 
annum.  The  Darling  Harbour  Wharves 
Ursumption  Art  1000  ( X.S.W. ),  assented  to 
on  4tli  September  of  that  year,  by  s.  13 
provided  that  after  the  commencement  of 
that  Act  interest  payable  under  s.  16  of 
44  Vict.  No  16  should  be  at  the  rate  of  4 
per  cent.  '"'  instead  of  6  per  cent,  per  annum 
as  in  the  said  section  mentioned.  "  On  the 
22nd  of  the  same  month  the  Public  Works 
Act  1900  (N.S.W.).  which  purported  to  be 
merely  a  consolidating  Act.  by  s.  110  re- 
pealed and  re-enacted  practically  without 
modification  the  jirovisions  of  s.  16  of  the 
44  Vict.  No.  16.  Held,  that  s.  2",  of  the 
Interpretation  Act  1807  did  not  apply.  The 
Public  iro»/,S'  Art  1000.  being  the  latest 
Act  dealing  with  the  subject  must  be  re- 
garded as  the  final  expression  of  the  legis- 
lative   will.    and.    therefore,    effect    must    be 


given  to  the  plain  words  of  ».  110  fixing  tiie 
rate  of  interest  at  6  per  cent.,  notwithstand- 
ing the  recent  enactment  of  s.  13  of  the 
Darling  Harbour  Wharies  Resumption  Act 
1900.  Moris.se  v.  lioyal  British  Hank.  1 
C.B.N.S.  67;  26  L..J.C.P.  62,  distinguished. 
Bennett  v.  The  Minister  (1907)  7  S.R. 
(N.S.W.)  219,  reversed.  Bennett  v.  Mini- 
ster for  Public  Works  (X.S.W.) .  7  C.L.R. 
372. 

Compensation  for  land  taken  Special 
adaptability  of  land — Intention  of  owner  to 
use  land  for  special  purpose.  1 — In  assessing 
the  value  of  laud  eoiiii)uIsorily  taken,  the 
intention  of  the  owner  to  put  it  to  a  use 
wliicli  would  bring  in  a  large  profit  to  him 
is,  if  relevant  at  all.  only  an  element  in 
determining  whether  the  land  has  a  special 
value  by  reason  of  its  special  adaptability 
to  such  use.  Held,  that  the  evidence  sui>- 
ported  the  finding  of  the  Judge  that  the 
land  taken  had  not  a  special  value  l)y  reason 
of  its  special  adaptability  to  a  special  use, 
and  that,  even  it  it  was  specially  adaptable 
to  that  use,  the  probability  of  the  owner 
obtaining  the  necessary  license  to  use  it  for 
that  special  purpose  was  so  remote  as  to 
be  negligible.  C.  A.  MacDonald  Ltd.  r. 
South  Australian  Railirai/  Co»i  mi  iss/onfr, 
12  C.L.R.  221. 


Valuation — Land    held    in 
terests — Separate     valuation 


successive  in- 
of  interests — 
Land  vested  in  executors — Life  tenant  and 
remainderman— Public  Works  Act  1912 
(N.S.W.)  (No.  45  of  1912),  ss.  42,  43,  45,  102. 
103.  i— When  land  which  is  taken  by  the 
frown  for  pxddic  purposes  under  the  Public 
Works  Act  1012  is  held  by  ditlerent  persons 
for  successive  estates,  or  the  total  interest 
is  otherwise  divided,  the  compensation  pay- 
able by  the  Crown  in  respect  of  the  land 
taken  is  to  be  assessed  once  for  all.  and  the 
individual  owners  of  estates  or  interests  in 
the  land  are  not  entitled  to  separate  assess- 
ments of  the  value  of  their  indivdual  estates 
or  interests.  So  held  l)y  Griffith.  C.J..  and 
Barton.  .J..  Isaacs.  J.,  dissenting.  The  legal 
e.state  in  a  block  of  land  which  was  com- 
pulsorily  acquired  by  the  Crown  by  notifi- 
cation in  the  (lazctte  |)ursuant  to  s.  42  of 
the  Puhlie  Works  Act  1012.  was  vested  in 
the  executors  of  a  will  by  which  one  jiortion 
of  the  block  was  devised  to  a  life  tenant 
and  a   remainderman  an<l  the  other  jjortion 
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was  devised  to  trustees  upon  certain  trusts. 
Separate  claims  for  compensation  were  made 
— by  the  executors  in  respect  of  tlie  whole 
block,  by  the  life  tenant  in  respect  of  her 
interest,  and  by  the  remainderman,  in  re- 
spect of  his  interest:  and  the  Crown  made 
one  valuation  of  the  whole  block.  Held. 
that  mandamus  should  not  go  to  compel 
a  separate  valuation  of  the  interest  of  the 
trustees,  the  life  tenant,  or  the  remainder- 
man: By  Griffith,  C.J..  and  Barton,  J.,  on 
tlie  ground  that  under  the  Act  the  Crown 
was  only  concerned  with  the  A-alue  of  the 
physical  object  taken  and  that  that  value 
was  to  be  ascertained  once  for  all,  as  had 
been  done:  By  Isaacs,  J.,  on  the  ground 
that  a  claim  in  respect  of  the  whole  block 
having  been  made  by  the  owners  of  the  legal 
estate  with  the  authority  of  the  trustees,  the 
life  tenant  and  the  remainderman,  and  a 
valuation  of  the  whole  block  having  accord- 
ingly been  made  by  the  Crown,  tlie  Crown 
was  under  no  duty  to  make  any  valuation 
of  the  separate  interests.  Harris  v.  Mini- 
ster of  Pithlic  Works  {N.S.W.).  19  C.L.R. 
180. 

Compulsory  acquisition  —  Valuation  — 
Evidence — Lands  Acquisition  Act  1906  (No.  13 
of  1906),  ss.  15,  16,  28,  29,  36.  38.]— In  deter 
mining  tlie  amount  of  compensation  payable 
under  the  Lands  Acquisition  Act  1006,  the 
Court  should  consider  the  most  advanta- 
geous purpose  for  which  the  land  was 
adapted  at  the  date  in  question  in  so  far 
as  such  purpose  would  increase  its  value 
to  the  claimant,  and  assess  the  compensation  i 
on  that  basis.  Spencer  v.  The  Common-  \ 
vealth,  5  C.L.R.  418,  and  In  re  Lucas  and 
Chesterfield  Gas  and  Water  Board,  (1909) 
1  K.B.  16,  applied.  Minister  of  State  for 
Home  Affairs  v.  Rostroti  {Isaacs.  J.),  18 
C.L.R.  634. 

(6)  General. 

Action  to  determine  value — City  property — 
Evidence  of  value — Valuations  made  several 
years  before  resumption — Sales  of  similar 
land — Lands  for  Public  Purposes  Acquisition 
Act  1880  (N.S.W.)  (44  Vict.  No.  16.)— In  an 
action  to  determine  the  value  of  certain 
land  resumed  by  the  Crown  in  1910  under 
the  Lands  for  Public  Purposes  Acquisition 
Act  1880.  an  affidavit  .sworn  by  the 
plaintiff    in    1807.    containing    a    statement 


of  the  value  at  that  time,  was  tendered  in 
evidence  by  the  defendant  and  rejected.  The 
Full  Court  having  ordered  a  new  trial  on 
the  ground  that  the  evidence  was  wrongly 
rejected.  Held,  tliat  a  new  trial  should  not 
have  been  granted.  By  Griffith,  C.J.,  and 
Barton,  J.,  on  the  ground  that  the  evidence 
was  properly  rejected,  there  being  no  suffi- 
cient evidence  to  connect  the  value  in  1807 
with  that  in  1910:  and,  by  Isaacs,  J.,  on  the 
ground  that,  although  the  evidence  was  ad- 
missible, if  it  had  been  admitted  a  verdict 
based  on  it  would,  in  view  of  the  other  evi- 
dence, iiave  been  such  as  no  reasonable  jury 
could  have  found.  Held,  also,  that  evidence 
of  the  price  realised  by  voluntary  sales  of 
similar  land  in  the  same  locality  was  pro- 
perly rejected  in  the  absence  of  evidence 
showing  that  the  conditions  attending  those 
sales  were  so  nearly  like  the  transaction  in 
question  as  to  throw  light  on  the  matter. 
Harris  v.  The  Minister  for  Puhlic  WorJcs 
(X.S.W.),   14  C.L.R.   721. 

Notification  of  resumption — Resumption  of 
part  of  property — Refusal  by  owner  to  sell 
part — Option  of  Crown  —  Election  —  Implied 
contract — Lapse  of  time— Compensation  for 
injury  to  land — Public  Works  Act  (N.S.W.) 
1900  (No.  26  of  1900).  ss.  37.  131.1— The 
Government,  by  notification  of  resumption 
under  the  Public  Works  Act  1900,  resumed 
portion  of  a  residential  property  of  the 
respondents  for  the  purpose  of  certain  public 
works.  When  the  works  were  nearly  com- 
pleted the  respondents,  relying  upon  s.  131 
of  the  Act,  gave  notice  that  they  objected 
to  selling  a  portion  of  the  property,  and 
called  upon  the  Government  to  resume  the 
whole.  The  Government  refused  to  resume 
the  whole,  and  claimed  to  retain  the  por- 
tion. In  a  suit  by  the  respondents  against 
the  Government  a  d^ci-ee  was  made  in  Sep- 
tember, 1902,  that  the  Government  was  not 
entitled  to  resume  the  portion  without  tak- 
ing the  whole,  and  that  if  they  refused  to 
resume  the  whole  they  held  the  portion  in 
trust  for  the  respondents  and  must  reconvey 
it  to  them.  While  the  suit  was  pending  the 
works  were  completed,  and  the  resumed 
land  vested  in  the  Harbour  Trust  Commis- 
sioners. A  series  of  appeals  which  extended 
over  several  years  resulted  in  the  Privy  . 
Council  affirming  the  decree  of  the  Supreme 
Court  in  INfarch.  1006.     Durinor  the  interval 
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tilt'  (tovenniuiit  cniitiinuil  in  occupation  of 
the  portion  resumed,  and  no  change  in  the 
position  took  phue  until  January,  1907, 
wlien  tlie  Government,  in  reply  to  a  demand 
made  by  the  resjtondents  in  August,  1906, 
refused  to  resume  the  wjiole  property  and 
offered  to  reconvey  the  portion  resumed. 
In  a  second  suit  by  the  respondents,  in 
which  they  contended  that,  in  the  events 
wliich  had  happened,  the  Government  was 
bound  to  resume  the  whole,  and  claimed 
in  the  alternative  that  the  Government  was 
not  entitled  to  revest  the  portion  without 
restoring  it  to  its  original  condition  and 
jiaying  compensation  for  use  and  occupation 
iind  loss  by  deprivation,  or,  if  the  land  could 
not  l)e  -so  restored,  making  in  addition  com- 
l)ensation  for  the  deterioration  in  its  value; 
JlrUl.  that  tlie  Govermnent  was  not  bound 
to  take  the  whole  property,  but  that  liaving 
under  the  original  decree  an  option  to  take 
the  whole  or  to  take  none,  and  not  having 
done  anything  whicli  amounted  to  an  elec- 
tion to  take  the  whole,  as  soon  as  they  had 
definitely  asserted  their  intention  not  to 
resume  the  wliole,  they  became  trustees  for 
the  res])ondents  of  the  portion  resumed: 
and  that,  though  the  respondents  were  en- 
titled in  some  form  of  proceeding  to  obtain 
compensation  from  the  Government  as  trus- 
tee for  any  injury  in  the  nature  of  waste 
done  l)y  it  during  its  occupation,  and  for  use 
and  occupation  and  other  damage,  yet  they 
could  not  obtain  such  relief  in  the  present 
suit,  as  it  was  wliolly  inconsistent  with  the 
case  made  by  the  statement  of  claim:  and 
there  was  no  material  before  the  Court  upon 
which  an  inquiry  as  to  such  damage  could 
be  ordered.  Mere  delay  on  the  part  of  the 
officers  of  the  Government  in  the  exercise 
of  their  option  was  not  sufficient  to  fix  the 
Government  with  an  obligation  to  take  the 
whole  property.  If  the  respondents  wished 
t<i  prevent  delay  they  should  have  applied 
under  the  liberty  to  apply  in  the  original 
suit  for  an  order  fixing  a  date  for  the  exer- 
cise of  the  option.  Scd  quaere,  wliether  the 
Government  could  by  order  of  the  Court  be 
compelled  to  exercise  a  power  vested  in  the 
Governor  in  Council,  inasmuch  as  any  order 
Intended  to  have  that  effect,  though  in  form 
a  decree  in  a  suit  in  equity,  would  be  in 
substance  a  mandamus  to  the  Crown.  The 
Government  is  not  b<mnd.  under  s.  131  of 
the  PiihJIr  iro)7.-.<f  Alt.  to  resume  the  whole 


of  a  property  unless  tliey  liave  done  some- 
thing from  which  a  contract  to  take  the 
whole  will  be  implied.  But  semble,  that 
though  such  a  contract  might  be  implied 
with  respect  to  ])roceedings  for  the  resump- 
tion of  land  by  notice  to  the  parties,  it 
could  not  in  the  case  of  resumption  by  noti- 
fication in  the  Cazette.  McQuade  v.  Whit- 
f'ld  (1908)  8  S.R.  (X.S.W.)  320,  reversed. 
Whit f rid   v.   ^fc()unde.  7   C.L.R.   710. 

Private  land  compulsorily  taken  under 
statutory  power  for  railway—  Proviso  for  re- 
verter on  non-user  What  amounts  to  non- 
user  Conveyance  of  land  for  purposes  of  Act 
— Effect  on  proviso  for  reverter — Victorian 
Coal  Mining  Company's  Act  1884  (N.S.W.) 
(48  Vict.),  ss.  1,  3,  22.] — Tru.stees  were  held 
not  to  be  debarred  by  an  indenture  from 
taking  advantage  of  the  proviso  for  reverter 
contained  in  s.  1  of  the  Act  above  in  the  case 
of  Williams  v.  Perpetual  Trustee  Co.  Ltd., 
17  C.L.R.  469. 

Public  highway — Substituted  road — Liability 
of  constructing  authority — Road  wholly  in  re- 
sumed area.] — See  Highway.  C/uV/  Commis- 
sioner for  Raihvays  and  Tramways  (N.S-W-) 
V.  Att.-Gen.  for  X.S.W..  9  C.L.R.  .147. 

Crown  grant — Restrictions  on  alienation 
and  user  of  land — Resumption  for  public 
purposes  -Value  of  land  to  grantee — Basis  of 
valuation.] — The  Acclimatisation  Society  of 
',>U(oii>!and  were  the  grantees  of  land  sub- 
ject to  conditions  and  reservations  and  to 
extensive  restrictions  on  the  use  and  alien- 
ation of  it,  and  to  a  right  in  the  Crown  to 
resume  the  land  or  any  i)art  of  it  which 
might  be  required  at  any  time  for  any 
public  jnirpose — the  value  of  the  land  re- 
sumed to  be  paid  to  the  party  entitled 
thereto  at  a  valuation  to  l)e  fixed  by  arbi- 
tration. Held,  that  the  value  to  be  so  fixed 
and  paid  on  tlie  resumption  of  the  land 
by  the  Crown  under  the  grant  was  the 
value  to  tiie  Society  of  their  interest  in  the 
land  and  not  its  value  to  the  Crown  or  to 
those  for  whom  the  Crown  was  acquiring  the 
land:  and  that  in  ascertaining  such  value 
the  conditions,  reservations  and  restrictions 
should  be  taken  into  consideration  as  affect- 
ing the  Society's  market.  Strhhing  V.  Metro- 
poUlon  linard  of  Wnrlcs.  L.R.  0  Q.B..  .37, 
and  Hill  out  V.  A  rrhhishop.t  of  Cnnterhtiri/ 
inid  York.  10  C.B..  327.  explained.     Decision 
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of  the  High  Court:  MucDermott  r.  C'orrie, 
17  C.L.R.  223,  affirmed.  C'orrie  v.  MacDer- 
mott,  P.C.   (1914)   A.C.  1056,  18  C.L.R.  511. 

III.    LANDS,    CROWX. 
See  Crown  Lands. 

IV.    RATES. 
Land  belonging  to   public   body — Rates — 
Exemption.] — See  Local  Government.  South 
Perth  Municipality  v.  Hackett,  8  C.L.R.  44. 

Land  occupied  by  gas  mains — Rates — 
Assessment — Appeal — Decision  of  justices.] 
— See  Local  Government.  Glebe  Boroucjh 
V.  Lukey,  1  C.L.R.  158. 

"  Land  vested  in  trustees  for  the  purposes  of 
public  recreation,  health  or  enjoyment  " — 
Exemption  from  rates.] — See  Local  Govern- 
ment. Sydney  Municipal  Council  v.  Royal 
Agricultural  Society  of  N.S.W.,  3  C.L.R.  298. 

V.  GENERAL. 
(a)  Imperfect  Gift. 
Gift  of  land  in  Victoria — Imperfect  gift — 
Donee  an  executor  of  donor — Intention — 
Administration  and  Probate  Act  1890  (Vict.), 
SS,  6,  8,  9,  12.] — Quaere,  whether  the  doctrine 
of  Strong  v.  Bird  applies  to  land  in  Victoria. 
Matthews  v.  Matthews,  17  C.L.R.  8. 

(h)  Devise. 
Devise  of  real  estate — Land  subject  to 
option  of  purchase — Exercise  of  option  after 
death  of  testator — Conversion  into  personalty 
— Contrary  intention  expressed  in  will.] — See 
Will.    Nicol  v.  Chant,  7  C.L.R.  569. 

(C)    S-ALE. 

Contract  for  sale  of — Breach — Reasonable 
time  for  performance — Payment  on  transfer 
and  delivery  of  title  deeds — Waiver.] — ^V« 
Contract.    Canning  v.  Temby.  3  C.L.R.  419. 

Contract  for  sale  of — Concealment  of 
material  fact — Property  subject  to  mortgage — 
Refusal  by  vendor  to  discharge  mortgage — 
Rescission — Vendor  and  purchaser  summons.  | 
— See  Vendor  and  Purchaser.  Ryan  v. 
Fergerson,  8  C.L.R.  731. 

Interest  in  Land  Contract — Statute  of 
Frauds.]  —  See  Princip.a.l  and  Agent. 
Leipner  v.   McLean,    8  C.L.R.  306. 


Transfer  or  conveyance  of,  on  sale — Land 
used  as  racecourse — Duty  payable  on  con- 
sideration.]— »SVe  Stamp  Duty.  Rosehill  Race- 
course Co.  V.  Cotnmissio)ier  of  Stamp  Duties 
{N.S.W.).  3  C.L.R.  393. 

(d)  Trust. 

Trust  for  special  purpose — Use  for  other 
purposes — Breach  of  trust — Injunction.] — See 
Trustee.  Douni  v.  Attorney-General  for 
Queensland,  2  C.L.R.  639. 

(e)  Valuation. 

Mode  of  ascertainment — Racecourse — Most 
suitable  purpose.] — The  ordinary  principle  of 
ascertaining  the  value  of  land  on  a  given  date, 
stated  by  Isaacs,  J.,  in  his  judgment  in 
Spencer  v.  The  Commonwealth,  5  C.L.R.  418, 
at  p.  441,  applies  to  the  ascertainment  of  the 
value  of  land  at  that  date  for  the  purposes  of 
the  Land  Tax  Assessment  Act  1910-1911. 
Commissioner  of  Land  Tax  v.  Nathan,  IG 
C.L.R.  6.54. 

(/)  General. 

Highway  —  Dedication  —  Presumption 
from  public  user — User  attributable  to  agree- 
ment— Dedication  by  mortgagor.] — See  High- 
way. Narracftn  Shire  v.  Leviston.  3  C.L.R. 
846. 

Land  acquired  by  Commonwealth  for 
public  purposes — Stamp  duty  on  transfer  of 
property — Taxation  of  Commonwealth  in- 
strumentality by  State.] — See  Constitutional 
Law.  Commonwealth  v.  New  South  Wales. 
3  C.L.R.  807. 

Land  alienated  from  the  Crown  in  fee  simple 
—  License  —  Lease  —  Selection  —  Water 
race.]— .S'fc  Mines.  Hegarty  v.  Ellis,  6  C.L.R. 
264. 

Recovery  of  possession — Common  law 
relief  in  equity  suit— Separation  of  equitable 
and  common  law  jurisdiction — Jurisdiction  of 
Equity  Court — Form  of  injunction  as  to 
possession  of  land.] — See  Pr.\ctice.  Maiden 
V.  Maiden,  7  C.L.R.  727. 

Transfer  of,  to  defeat  creditors — No  proof 
that    creditors    were    defeated — Pleading.]^ 

;S'ee  CoNTR-^CT.    Payne  v.  McDonald.  6  C.L.R. 
208. 
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Trespass  to     Mesne  profits— Limitation  of 
action     Construction  of  statutes — Preamble — 

Ambiguity.! — ^n  Tkksi-ass.    Iioa-tiU\.  Goldx- 
browjh,  Mortd:  Co..  :?  (".L.K.  444. 
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II. 

Conditions — 

(o)  Forfeiture 
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(6)  Re-entry 
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III. 

Covenants — 

(a)  General  .  . 
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(6)  Breach 
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(iv.)  Commencement    . 
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(x.)   Liability  of  Lessee 

492 

I.  CROWN  LANDS. 
Action  for  rent — Plea  of  eviction  by  title 
paramount  from  portion  of  land  demised — 
Apportionment — Equitable  replication — Right 
of  adjoining  owner  to  foreshore — Crown 
Lands  Act  1884,  ss.  63,  68,  90.] — In  an  action 
for  rent  duo  undi-r  a  lease  of  land  fronting 
the  sea  shore  the  defendants  pleaded  eviction 
by  title  paramount  of  the  Crown  from  a 
portion  of  the  land  demised,  consisting  of  a 
strip  100  feet  wide  above  high  water  mark, 
and  claimed  apj)orti()nmcnt  of  rent  in  con- 
sequence. Tlie  jjiaintiffs  replied,  on  equit- 
able grounds,  that  their  predecessors  in  title 
had  been  in  possession  of  the  whole  of  the 
lands  demised,  and  by  virtue  of  their  posses- 
sion had  a  certain  interest  in  the  strip,  and 
liad  title  to  the  residue  of  the  land.s,  which 
title  and  possession  entitled  them  to  a  pre- 
ferential right  appurtenant  to  lease  the  strip 
from  tlie  Crown,  and  tliat  by  the  lease  to  the 
defendants  tliis  interest  and  right  passed 
to  them,  as  well  as  the  benefit  of  a  restric- 
tive covenant  as  to  other  adjacent  lands  of 
the  lessors,  and  that  the  defendants  always 
had    pos.-*ession    of   the   lands   demised,    first 


by  virtue  of  the  lease,  and  afterwards  by 
virtue  of  the  lease  and  of  a  lease  obtained 
from  the  Crown  of  the  strip  by  virtue  of 
their  title  to  and  jiossession  of  tiie  residue, 
and  paid  the  plaintiffs  full  rent  after  the 
alleged  eviction.  e.\ce|)ting  the  rent  claimed 
ill  the  action,  and  tliat  tiie  plaintiffs,  relying 
upon  tlie  performance  by  the  defendants  of 
tlie  covenant  to  pay  rent,  had  observed  the 
restrictive  covenant,  and  given  tiie  defen- 
dants the  benefit  of  the  preferential  right 
of  lease  of  the  strip,  and  that  the  appor- 
tionment claimed  was  therefore  inequitable. 
ffeld,  that,  assuming  that  the  plaintiffs 
iiad  a  preferential  right  of  some  kind  over 
the  strip  under  the  Crown  Lands  Acts  by 
virtue  of  their  title  to  the  adjoining  land, 
they  were  not  entitled  to  an  unconditional 
and  perpetual  injunction  against  the  defen- 
dants setting  up  the  eviction,  and  the  re- 
plication was  therefore  bad.  Held,  also, 
that  the  facts  alleged  did  not  amount  to  an 
argumentative  traverse  of  the  eviction.  The 
])laintiffs  claimed  title  under  a  Crown  grant 
which  described  the  land  granted  as  Iiounded 
by  tiie  waters  of  Port  Hunter  with  the  fol- 
lowing exception  "  saving  and  reserving  to 
His  Majesty  all  such. part  of  the  land  as 
may  be  within  100  feet  of  high  water  mark.  " 
Srmble,  that  though  under  s.  63  of  the 
Crown  Lands  Act  1884,  the  grantees  had 
some  rights  over  the  foreshore  by  virtue 
of  their  title  to  the  adjoining  land,  and 
j  the  power  of  the  Crown  to  grant  the  fore- 
,  shore  to  persons  other  than  the  grantees 
I  was  to  that  extent  limited,  at  any  rate 
until  the  conditions  stated  in  s.  68  should 
have  liappened,  the  Crown  had  power,  under 
I  s.  00.  to  grant  a  lease  of  the  foreshore  for 
the  purposes  mentioned  in  that  section  to 
persons  other  than  the  grantees.  Avithout 
I  obtaining  their  concurrence.  Perpetual 
Trustee  Co.  Lid.  \.  Orr  HOOr,)  6  S.R. 
(N.S.W.)  070.  afTirmed.  Perpetual  Trunfee 
'    Co.  Ltd.  v.  Orr.  4  C.L.T5.  1.30.i. 


Assignment  of  Crown  leasehold — Agreement 
by  purchaser  to  allow  vendor  to  retain  portion 
under  sub-lease  Agreement  by  vendor  to 
erect  improvements     Delay  on  part  of  vendor 

Right  of  vendor  to  specific  performance  or 
compensation  Action  by  purchaser  against 
vendor  for  trespass  Injunction.! — ^Vv  Ven- 
dor AND  IMki  liAsKK.  .Si/vn/  V.  EawMhome, 
.-•  C.L.R.   70.5. 
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Conditional  lease  under  Crown  Lands  Acts 
of  New  South  Wales — Breach  of  condition — 
Agreement  for  sub-lease  for  other  than  grazing 
purposes — Specific  performance.] — See  Con- 
tract-   Langlcy  v.  Foster,  4  C.L.R.  1. 

Perpetual  lease  from  Crown — Sub-lease — 
Action  for  holding  over — Damages — Com- 
pensation paid  to  purchaser  for  non-delivery 
of  possession — Prohibition  against  transfer 
without  permission — Crown  Lands  Amend- 
ment Act  1898  (S.A.)  (No.  705),  s.  17.]— The 
jjlaintiff  was  the  holder  of  a  perpetual  lease 
from  the  Crown  of  certain  land  under  the 
])rovisions  of  the  Crown  Lands  Amend- 
ment Act  1898  (S.A.).  One  of  the  condi- 
tions of  the  lease  was  that  the  lessee  should 
not  transfer,  sublet,  encumber  or  mortgage 
witliout  the  consent  of  the  Commissioner  of 
<;')own  Lands  first  had.  The  plaintiff  sub- 
let tiie  land  with  such  permission  to  the 
tlefendant.  At  the  termination  of  the  sub- 
lease the  plaintiff  agreed  to  sell  the  land 
to  G.  for  a  certain  sum  to  be  paid  on  transfer 
for  delivery  of  possession  to  be  made  on 
payment  of  a  deposit  of  £100.  The  deposit 
Avas  paid.  In  an  action  by  the  plaintiff 
against  the  defendant  for  wrongfully  holding 
over,  the  plaintiff  claimed  as  damages  a 
sum  paid  by  her  to  G.  as  compensation 
for  the  loss  of  the  beneficial  use  of  the 
land  from  the  time  when  the  deposit  was 
paid  until  G.  actually  obtained  possession. 
Held,  that  to  entitle  the  plaintiff  to  re- 
cover those  damages  she  was  bound  to 
]>rove  that  during  tliat  period  G.  was  con- 
tinuosly  entitled  to  the  possession  of  the 
land,  and,  therefore,  that  he  was  ready 
and  willing  to  pay  the  balance  of  the  pur- 
chase money.  Held,  also,  that  notwith- 
standing the  provision  in  perpetual  leases  of 
Crown  lands  against  transferring,  &c.,  with- 
out the  prior  consent  of  the  Commissioner, 
the  lessee  may  put  a  jnirchaser  from  Kim 
into  possession  of  the  land  before  such  con- 
sent is  given.  Hensleii  v.  Reschke,  18  C.L.R. 
452. 

Resumption  of  land  by  Crown — Compensa 
tion  —  Claim  by  lessors  —  Basis  of  assess 
ment  —  Deductions  —  Interest.]  —  See  Land 

Railway    Coinmis.sioners   of    N.S.W.    v.    Per 
petital  Trustee  Co..  3  CJ..R.  27. 

Tenancy  in  common — Resumption  of  land 
by    Crown — Improvements    effected    by    pre- 


decessor in  title  of  one  of  the  tenants  in 
common — Distribution  of  compensation  money 
—Equitable  right  of  such  tenant  to  com- 
pensation for  improvements  on  distribution.] 
— See  Land.     Brickivood  v.    Young,  2  C.L.R. 

i    387. 

I 

I  II.  CONDITIONS. 

I  (a)  Forfeiture. 

Lease  —  Mortgage  —  Rights  of  equitable 
mortgagee  of  lease  as  against  lessor  to  mort- 
gagor —  Estoppel  —  Fraud  —  Lying-by  — 
Practice  —  Jurisdiction  —  Originating  sum- 
mons— Equity  Procedure  Act  (No.  4)  (Tas,) 
(57  Vict.  No.  13),  ss.  3,  4.]— In  pursuance  of  a 
prior  agroemcnt,  appellant  in  consideration 
of  a  sum  of  £600  paid  in  advance  to  her 
l^y  ^-i  granted  a  lease  of  an  hotel  to  S. 
for  four  years  at  a  rent  reserved.  Accord- 
ing to  the  agreement,  the  lease  was  to  con- 
tain tlie  usual  covenants  and  provisoes  in 
leases  of  public  houses.  The  lease  contained 
a  covenant  by  S.  not  to  assign  or  sublet 
without  leave  and  a  proviso  for  re-entry 
I  on  default  in  payment  of  rent,  or  on  the 
bankruptcy  of  the  lessee,  but  there  was  no 
evidence  whether  or  not  such  covenants  or 
provisoes  were  usual  in  leases  of  public 
houses  in  Tasmania.  In  order  to  enable 
S.  to  make  the  payment  of  £600  to  the 
appellant,  he  to  the  knowledge  of  the  appel- 
land  borrowed  £400  from  respondents,  and  in 
consideration  thereof  agreed  to  execute  a 
mortgage  to  the  respondents  of  the  lease 
when  executed.  Xo  legal  mortgage  of  the 
lease  was  executed,  but  respondents  became 
equitable  mortgagees  by  deposit  of  the  lease 
with  a  memorandum.  Subsequently  S.  made 
default  both  in  payment  of  his  rent  under 
the  lease,  and  in  repayment  of  the  £400  and 
interest  due  to  respondents.  Appellant  re- 
fused to  accept  rent  from  repondents,  and 
S.  was  adjudicated  bankrupt.  On  an  ori- 
ginating summons  taken  out  by  respondents 
and  directed  to  S.  and  appellant,  asking 
f 01'  an  order  for  possession  of  the  hotel : 
Held,  reversing  the  decision  of  the  Supreme 
Court  of  Tasmania,  that,  on  the  bankruptcy 
of  S.,  the  appellant  was  entitled  to  enforce 
the  proviso  for  forfeiture  not  only  as  against 
S.  the  lessee,  but  also  as  against  respon- 
dents the  eqiritable  mortgagees,  and  that  the 
mere  fact  of  knowledge  by  the  appellant 
that  the  lessee  intended  to  mortgage  the 
term  when  created  did  not  of  itself  impose 
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any  oblijration  upon  Iut  to  protect  the  future 
inortfiapee's  interests,  nor  act  by  way  ot 
estoppel  to  prevent  the  operation  of  any 
proviso  for  forfeiture  to  their  prejudice. 
Held,  further,  that  the  Equity  Procedure 
Act  (No.  4)  (Tasmania),  (57  Vict..  No.  13) 
applies  only  to  cases  where  the  rijrhts  of 
tile  ])arties.  or  of  those  in  possession  under 
tiieni.  are  regulated  Ity  a  mortgage  either 
legal  or  eqviitable.  and.  therefore,  that  the 
legal  right  of  a  lessor  to  re-enter  under  the 
conditiojis  of  a  lease  cannot  be  litigated 
either  on  equitable  or  legal  grounds  on  an 
originating  simimons  by  a  mortgagee  of 
the  term  for  foreclosure  against  the  lessee. 
r<iin).'<  V.  Burgess.  2  C.L.R.  298. 

(b)  Re-extrv. 
Severance  of  reversionary  estate — Appor- 
tionment of  condition— Conveyancing  Actl904 
(Viet.)  (No.  1953),  15.]— Sec.  l.J  of  the  Conviy- 
oncing  Act  1904  (Vict.)  provides  that  ♦'Not- 
withstanding the  severance  by  conveyance 
surrender  or  otherwise  of  the  reversionary 
estate  of  any  land  comprised  in  a  lease  .  .  . 
every  condition  or  right  of  re-entry  .  .  . 
contained  in  the  lease  shall  be  apportioned 
and  >ball  remain  annexed  to  the  severed 
paits  of  tlie  reversionary  estate  as  severed 
.  .  .  in  like  manner  as  if  the  land  com- 
]»ris(«l  in  each  severed  part  .  .  .  had 
alone  originally  been  comjuised  in  the 
lease."  //('/(/,  by  Griffith.  C.J.,  and  Barton 
and  Isiiacs,  JJ..  that  the  section  applies 
where  tlie  severance  has  taken  place  since 
the  Act  came  into  operation,  although  the 
lease  was  created  before  that  Act.  Gerraty 
v.  McGuriu.   18  C.L.R.   l.")2. 

Til.  COVENANTS. 

{(i)  CIen'erai.. 
Construction  —  Lease  —  Covenant  by 
lessee  to  pay  all  rates,  taxes,  etc..  ••  except 
land  tax  "  Rate  on  unimproved  capital 
value  Rate  in  lieu  of  land  tax  Sydney  Cor- 
poration (Amendment)  Act  1908  (N.S.W.) 
I  No.  27  of  19081.  ss.  4.  5.  11.1— Bv  a  l^nso  of 
hind  witliin  the  city  of  Sydney  e.xecuted 
after  the  passing  of  the  Sydney  Corporation 
{Ainriiilinrnt)  Act  1908  the  lessees  coven- 
anted that  they  would  ])ay  all  taxes,  rates, 
charges.  assessments.  impositions,  both 
municipal  and  Government,  which  then  were 
or  which  should  thereafter  be  as.sessed  or 
imposed    either    u])nn    the    demised    ]ii-emises 


or  upon  tlie  lessors  in  icspcct  tiierof,  '"  ex- 
cept land  tax."  II,  Id.  that  the  words 
■■  land  tax  "  should  not  be  construed  so 
as  to  includi'  a  late  assessed  ujion  the 
iui.imi)rove(l  value  of  tiie  land  pursuant 
to  s.  4  of  the  Sydney  Corporation  {Amend- 
tnent)  Act  1908,  and,  therefore,  that  the 
lessees  were  bo\ind  under  the  covenant  to 
pay  the  rate,  and  that  their  assignee,  who 
had  covenanted  to  perform  all  the  cove- 
nants in  the  lease,  was  bound  to  indemnify 
them.  AVfc  South  Wales  Sports  Club  Ltd. 
v.  Solomon.  14  S.R.  (X.S.W.),  340,  affirmed. 
Solinnon  v.  The  Vrir  South  Wales  Sport.t 
Chth.  Lid..  l!i  C.L.R.  G98. 

Covenant  to  repair  internal  parts  of  pre- 
mises— Application  to  dividing  fences.] — Upon 
leased  land  were  a  hotel,  a  bakehouse  and 
other  buildings,  and  saloyards.  Held,  that  a 
covenant  by  the  lessee  to  keep  in  repair  "  the 
internal  part  of  the  premises  "  did  not  impose* 
upon  him  a  duty  to  keep  in  repair  the  internal 
dividing  fences  of  the  saleyards.  Gerraty  v- 
McGairn,  18  C.L.R.  152. 

(6)  Breach. 

Surrender  by  operation  of  law — Abandon- 
ment of  premises — Remedy  of  landlord.] — 
To  establish  that  a  lease  has  been  sur- 
rendered by  operation  of  law,  it  is  neces- 
sary to  prove  acts  from  which  that  infer- 
ence follows,  and  which  are  unequivocally 
referable  to  an  agreement  between  lessor 
and  lessee  that  the  respective  abandonment 
and  resumption  of  possession  shall  termi- 
nate the  lease.  In  an  action  for  damages 
for  breaclies  of  covenants  contained  in  a 
lease,  it  is  no  defence  to  show  that  after 
breach  the  lease  was  surrendered  by  opera- 
tion of  law.  Where  a  tenant,  in  breach  of 
liJN  covenants,  abandons  the  demised  pre- 
mises and  throws  possession  upon  the  lessor, 
the  latter  is  entitled  to  lake  such  steps, 
as  may  be  necessary  to  protect  the  interests 
of  all  ])arti<'s  interested.  Whether  if  such 
steps  amount  to  couiitlete  resum|>tion  of 
possession,  they  will  necessarily  be  taken 
to  prove  a  surrendei  by  operation  of  law. 
quaere.  Burh<ni<in  v.  Byrne.<>.  (lOOfi)  St. 
R.  (.)<\.  92,  reversed.  Ihichannn  v.  Byrnes, 
.•]  C.L.R.  704. 

,        Notice    to    remedy     Requisites    of.]— Sect. 
19    (1)    of   the   Conreyiinelnfi     [ef    1904   pro- 
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vides  that  '"  A  right  of  re-entry  or  forfeitui'e 
under  any  proviso  or  stipulation  in  a  lease 
for  a  breach  of  any  covenant  or  condition 
in  the  lease  shall  not  be  enforceable  by 
action  or  otherwise  unless  and  until  the 
lessor  serves  on  tlie  lessee  a  notice  specify- 
ing the  particular  breach  complained  of 
and  if  the  l)reach  is  capable  of  remedy  re- 
quiring the  lessee  to  remedy  the  breach 
.  .  .  .  and  the  lessee  fails  within  a 
reasonable  time  thereafter  ....  to 
remedy  the  breach  if  it  is  capable  of 
remedy  .  .  .  ."  Held,  that  the  notice 
must  in  the  case  of  a  covenant  to  keep 
in  repair  state  the  particular  condition  of 
the  premises  which  the  tenant  is  required 
to  remedy  and  not  merely  that  there  has 
been  a  failure  to  comply  with  the  covenant. 
Gerraiy  v.  McClavin.   18  C.L.R.   152. 

Performance  impossible  by  law — Bake- 
house— Factories  and  Shops  Act  1905  (Vict. 
(No.  1975),  ss.  11,12,  14,  151.  154.]— A  lease  of 
land  and  premises  including  a  bakehouse 
contained  a  covenant  that  the  lessee  would 
"  cause  the  baking  business  now  carried  on 
to  be  still  carried  on  and  kept  alive.  "  That 
business  having  been  discontinued,  the 
lessor  with  knowledge  of  the  discontinuance 
accepted  rent  for  some  time  but  subse- 
quently gave  notice  to  the  lessee  requiring 
him  to  re-establish  the  carrying  on  of  the 
baking  business.  The  construction  of  the 
bakehouse  was  such  that  under  the  provi- 
sions of  the  Factories  and  Shops  Act  1905 
the  carrying  on  of  that  business  there 
would 'at  the  date  of  the  notice  have  been 
unlawful  unless  a  practically  new  bake- 
house were  erected.  Held,  that  the  lessor 
could  not  rely  on  the  failure  by  the  lessee 
to  re-establish  the  business  of  baking  as  a 
breach  of  the  covenant  so  as  to  entitle  him 
to  re-enter.  Gcrraty  V.  McGavin,  18  C.L.R. 
152. 

Disturbance  of  possession  of  lessee  by 
assignee  of  lessor. — A  disturbance  of  the 
possession  of  tlie  lessee  by  an  assignee  of 
the  lessor  claiming  under  an  assignment 
subsequent  to  the  lease  is  a  breach  of  the 
lessor's  implied  covenant  for  quiet  enjoy- 
ment. Per  Griffith,  C.J. — If  the  plaintiffs' 
testator  were  regarded  as  being  in  law  in 
possession  of  the  land  during  the  period 
in  question,  the  Crown  would  not  be  en- 
C.L.R.D.         16 


titled  to  retain  as  against  them  the  rent 
received  for  the  use  of  the  land  from  Ma- 
lone.  Per  Higgins,  J. — ^As  against  the 
Crown  no  covenant  for  quiet  enjoyment  is 
to  be  implied  from  the  license,  and  there 
was  in  fact  no  breach  on  the  part  of  the 
Crown  of  any  duty  not  to  derogate  from 
the  grant.  It  is  not  derogation  from  a  grant 
to  issue  another  grant  which  is  invalid — 
although  it  may  be  a  breach  of  covenant 
for  quiet  enjoyment.  O'Keefc  v.  Williams, 
11  C.L.R.   171." 

Transfer  of  land — Breach  of  covenant  by 
lessee — Right  of  transferee  of  land  to  sue 
lessee  for  breach  of  covenant  in  lease  which 
is  complete  before  transfer — Covenant  to 
erect  and  complete  alterations  forthwith — 
Meaning  of  "forthwith" — Real  Property 
Act  1900  (N.S.W.)  (No.  25),  ss.  51,  52.1— A 
riglit  to  sue  for  damages  for  a  breach  of 
covenant,  not  being  a  continuing  breach, 
which  is  complete  before  transfer,  does  not 
pass  to  the  transferee  of  land  under  ss.  51 
and  52  of  the  Real  Property  Act  1900.  The 
object  of  the  Act  was  to  ti'ansfer  the  estate 
or  interest  of  the  transferror  in  the  land 
with  all  the  rights  incidental  to  present  and 
future  possession,  but  not  mere  choses  in 
action  in  respect  of  past  and  completed 
breaches  of  covenant.  A  lessee  covenanted 
to  erect  and  complete  alterations  and  addi- 
tions of  the  value  of  £500  upon  the  demised 
premises,  and  to  execute,  perform  and 
carry  out  such  alterations  and  additions 
"  forthwith.  "  Held,  that  the  word  "  forth- 
with "  in  this  covenant  could  not  be  ex- 
tended to  include  a  period  of  21  months  after 
the  date  of  lease.  McFadyen  v.  Mea- 
sures, 10  S.R.  (N.S.W.),  190,  reversed. 
Measures  v.  McFadyen,  11  C.L.R.  723. 

IV.  FIXTURES. 

Annexation  of  freehold — House  resting  by 
its  own  weight  on  piers — Principle  for  deter- 
mining whether  chattel  or  part  of  freehold — 
Intention — Degree  and  object  of  annexation — 
Extension  of  covenants  to  insure  under  Real 
Property  Act  1881  (Qd.)  to  buildings  erected  on 
the  land  in  excess  of  the  value  agreed  upon — 
Real  Property  Act  1861  (Qd.)  (25  Vict.  No.  14), 
s.  73.] — The  fact  that  a  house  erected  by  a 
lessee  rests  by  its  own  weight  upon  piers 
or  piles  fixed  into  the  ground,  and  is  not 
otherwise   affixed   to   the  freehold,   does   not 
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necessarily  constitute  it  a  chattel  remov- 
able at  the  will  of  the  lessee.  Whether  such 
a  building  does  or  does  not  form  part  of 
the  freehold  depends  upon  intention,  in 
deterniininp  which  regard  must  be  had  to 
the  object,  as  well  as  the  degree,  of  annexa- 
tion. The  respondent  was  the  transferee 
of  a  lease,  granted  by  the  uppollant's  pre- 
decessor in  title,  which  contained  a  covenant 
by  the  lessees  to  erect  on  the  land  a  build- 
ing of  a  value  not  less  than  £50.  In  pur- 
suance of  this  covenant  the  les.see  had  al- 
ready erected  on  the  land  a  small  wooden 
building,  actually  affixed  to  the  soil,  before 
the  respondent  became  the  transferee.  To 
this  he  attached  another  wooden  building 
which  he  used  as  a  dwelling-house,  and  on 
another  part  of  the  land  he  erected  another 
wooden  building,  also  used  as  a  dwelling- 
house.  Both  these  dwelling-houses  rested 
by  their  own  weight  on  piers  or  piles.  A 
flight  of  steps  was  nailed  to  the  verandah 
of  each  building,  the  bottom  tread  of  which 
rested  on  a  piece  of  timber  sunk  into  the 
ground.  In  order  to  check  the  ravages  of 
white  ants  it  is  the  practice  in  Xorthern 
<;^ueensland  to  build  houses  upon  piers  or 
piles,  with  iron  plates  to  break  the  con- 
tinuity between  the  superstructure  and  the 
ground.  The  lease  contained  a  covenant 
to  insure  against  fire  all  buildings  to  be 
erected  upon  the  land.  In  a  suit  for  an 
injunction  by  the  appellant  to  restrain  the 
respondent  from  removing  the  buildings  at 
the  termination  6f  the  tenancy:  Held,  re- 
versing the  decision  of  the  Supreme  Court 
of  Queensland  {Vhuhh,  J.),  that,  having 
regard  to  the  intention  of  the  parties  as 
manifested  by  the  degree  and  object  of  the 
annexation,  the  buildings  in  question  had 
become  part  of  the  freehold,  and  that  the 
injunction  should  be  grant<'d.  RrUl  v. 
Hmith,  3  C.L.R.  056. 

V.  LAND  TAX. 

Rent  to  equal  one-third  of  Covenant  to 
pay  as  rent  sum  equal  to  one  third  ol 
land  tax  —  Validity  —  Altering  incidence  of 
taxation — Land  and  Income  Tax  Assess- 
ment Act  1895  (N.S.W.)  (59  Vict.  No.  15),  s. 
63 -Land  Tax  (Leases)  Act  1902  (N.S.W.), 
(No.  115  of  1902),  s.  5  (I)  Evidence- Ad- 
missibility—  Action  on  covenant  to  pay  rent 
— Plea  on  equitable  grounds  Prior  agree- 
ment  to   accept   less   rent     Facts   alleged   in 


plea  available  as  a  defence  at  law — Plea  good 
as  a  plea  of  payment  of  balance  on  accounts 
stated.] — In  an  action  at  common  law  to 
recover  a  balance  of  rent  due  under  a 
lovenant  in  an  indenture  of  lease,  the  de- 
fendants pleaded,  as  a  plea  on  equitable 
grounds,  that  j)rior  to  the  execution  of  the 
lease  it  was  agreed  that  tlie  plaintiff  should' 
allow  the  defendants  certain  deductions  from 
the  rent  for  the  lirst  six  months  of  the 
term:  that  the  defendants  executed  the  lease 
upon  the  faitli  of  that  agreement;  that  the 
plaintiff  in  accordance  witii  the  agreement 
allowed  the  defendants  the  deductions  agreed 
upon  :  that  the  defendants  paid  the  plaintiff 
tlie  remainder  of  the  rent  due  under  the 
covenant,  and  the  plaintiff  accepted  it  in 
satisfaction  and  discharge  of  the  whole 
of  the  rent  due  under  the  covenant:  and 
that  the  plaintiff  was  suing  for  the  rent 
agreed  to  be  allowed  off  to  the  defendants, 
in  fraud  of  the  agreement.  At  the  trial 
letters  which  passed  between  the  parties 
prior  to  the  execution  of  the  lease  were 
tendered  in  support  of  this  plea  and  re- 
jected. Held,  that,  whether  the  alleged 
agreement  was  or  was  not  collateral  to 
the  lease,  the  plea  was  in  effect  an  allegation 
of  the  allowance  of  cross  demands  between 
the  parties  upon  an  account  stated,  and  pay- 
ment of  the  balance,  and  afforded  substan- 
tially a  good  defence  at  common  law,  and 
that  the  letters  were  admissible  in  evidence 
in  support  of  it.  Callatider  v  Houard,  10 
C.B.  290,  followed.  The  lease  contained 
a  covenant  by  the  lessee  to  pay  "  such  fur- 
tlier  sums  as  rent  shall  represent  one-third 
of  the  annual  sum  payable  .  .  .  from 
time  to  time  during  tlic  said  term  by  the 
said  lessor  ...  as  land  tax  to  the 
Commissioners  of  Taxation  under  the  Laud 
and  Ineome  Tax  Assesment  Act  1895,  or 
any  amendment  thereof  in  respect  of  the 
land  demised.  "  Subsequently  to  the  execu- 
tion of  the  lease,  the  Land  Tax  (Leases) 
Act,  1902,  was  passed.  Held,  that  the  cove- 
nant was  void.  Per  Griffith,  C.J.,  and  Bar- 
ton, J.:  The  intention  of  the  parties,  as 
disclosed  by  the  lease,  was  that  the  stipu- 
lation in  the  covenant  should  be  in  sub- 
stitution for  tlie  statutory  provision  then 
in  force,  and  for  any  statutory  provision 
that  might  thereafter  bo  made  in  place  of 
it.  and  was  therefore  void  under  the  Land 
mid     Income     Assessment     Act    1895.    and 
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inoperative  under  the  Land  Tax  (Lease) 
Act  1902:  and  further,  that,  even  if  the 
parties  intended  it  to  be  cumulative,  it  was 
void  under  the  Land  and  Income  Tax  As- 
sessment Act  1895  and  that  the  original 
quality  of  sterility  imposed  by  that  Act 
upon  the  stipulation  Avlien  it  was. made  still 
attached  to  it.  Per  O'Connor.  J.:— The  sti- 
pulation, being  a  violation  of  the  provisions 
of  s.  6.3  of  the  Land  and  Income  Tax  Assess- 
ment Act  1S95  was  void  from  its  inception, 
and  therefore,  whatever  the  effect  of  the 
stipulation  might  have  been,  if  it  had  been 
made  after  the  passing  of  the  Land  Tax 
[Leases)  Act  1902,  it  could  not  be  made 
effectual  for  the  purpose  of  making  good 
the  claim  for  rent  alleged  to  have  ac- 
crued due  under  it  after  the  commencement 
of  the  latter  Act.  Harris  v.  Sydney  Glass 
nnd  Tile  Co..  (1904)  4  S.R.  (X.S.W.)  454, 
affirmed.  Harris  v.  S^ydney  Glass  and  Tile 
Co..  2  C.L.R.  227. 

Incidence  of —  Agreement  by  lessee  prior 
to  November  1908  —  Lease  executed  in 
January  1909  ^  Alteration  of  law — Re- 
servation of  existing  rights  —  Construc- 
tion of  remedial  Act^  Sydney  Corporation 
(Amendment)  Act  1908  (N.S.W.)  (No.  27), 
s.  11. — Bv  ss.  4  and  11  of  the  Sydney 
Corporation  {Amendment)  Act  1908,  which 
came  into  operation  on  22nd  December  1908, 
a  tax  on  unimproved  capital  value  is  pay- 
able by  the  owner  of  rateable  property.  But 
by  sub-s.  (2)  of  s.  11  where  the  lessee  before 
1st  Xovember  1908  has  agreed  with  the 
•owner  or  mesne  lessee  from  whom  he  holds 
to  pay  municipal  taxes,  notwithstanding 
such  agreement  and  during  its  currency  an 
adjustment  of  the  rate  may  be  made  by  the 
Commissioner  as  between  the  owner  and  the 
lessee.  In  April.  1908,  an  agreement  was 
made  between  the  plaintiffs,  who  were 
owners  of  rateable  land,  and  R.,  by  which  it 
was  agreed  that  R.  should  erect  a  shop  on 
the  land  before  1st  January.  1909,  that, 
upon  the  shop  being  erected  within  the  time 
limited,  the  plaintiffs  should  grant  and  R. 
should  accept  a  lease  of  the  land  for  30 
years  from  1st  January,  1909,  that  the 
lease  should  contain  a  covenant  by  the 
tenant  to  pay  all  existing  and  future  taxes 
•of  every  description  payable  by  the  landlord 
or  tenant  in  respect  of  the  premises,  and 
that  the  plaintiffs,  if  requested  by  R.,  would 
<}xecute  the  lease  to  the  defendants.     It  was 


also    provided   that    the    document    was    in- 
tended to  operate  as  an  agreement  only,  and 
not  as  an  actual  demise,  or  to  give  R.  any 
legal  interest  therein  until  the  lease  should 
be    executed.      The     shop     being    completed 
within  the  time  specified,  the  plaintiffs,  on 
12th  January,  1909,  at  R.'s  request,  executed 
a   lease   of   the   land   to   the   defendants   for 
30    years    from    1st    January.     1909.      The 
lease  was  made  between  the   plaintiffs,   R., 
and  the   defendants.     It   recited  the   agree- 
ment  of   24th   April   between   the   plaintiffs 
and  R.,  the  request  by  R.  to  the  plaintiffs 
to  grant  the   lease  to  the   defendants,   and 
witnessed   that   in   pursuance   of   the  agree- 
ment and  in  consideration  of  the  covenants 
by     the     lessee     thereinafter    contained    the 
plaintiffs  at  the  request  of  R.  demised  the 
land   to   the   defendants.      The   covenant   to 
pay  taxes  followed  the  words  of  the  agree- 
ment   of    24th    April.      A    rate   was    subse- 
quently imposed  and  the  Commissioners  of 
Taxation  upon  the  application  of  the  defen- 
dants made  an  adjustment.     Held,  by  Grif- 
fith, C.J.,  Barton  and  O'Connor,  JJ.  (IsoM-es, 
J.,  dissenting),  that  it  was  the  intention  of 
the  parties  that,   if  R.  required  a  lease  to 
be  granted   to  the   defendants,   they   should 
succeed  to  all  the  benefits  to  which  R.  was 
entitled  under  the  agreement  of  24th  April; 
that  the  words  "  where  the  lessee  has  agreed 
with  the  owner  before  1st  Xovember,  1908  " 
include  the  case  of  a  lessee  to  whom  a  lease 
lias  been  granted  after  1st  Xovember,  1908, 
I   in   pursuance   of  an   agreement  made   prior 
i   to  1st  Xovember,  1908,  by  the  owner  to  grant 
!    it    either   to    the    actual    contracting   party 
or   his    nominee    specially    mentioned:    and 
'   that  the  defendants  were  entitled  to  an  ad- 
,    justment   of   the   rate  under   s.   11   of   1908 
!   Xo.  27.     Per  Isaacs,  J. — That  as  the  defen- 
I   dants'    only    contractual    relation    with    the 
plaintiffs  was  by  the  deed  of  12th  January, 
1909,    and   consequently   outside   the   provi- 
sions of  s.   11    (2)    of  the  Act,  and  as  the 
defendants  by  that  deed  by  their  express  and 
unqualified  covenant  agreed  to  pay  all  exist- 
ing and   future   taxes   of   every   description 
payable  by  the  landlord  or  tenant  in  respect 
of  the  premises,  they  were  on  the  principles 
affirmed   by   Legott   v.   Barrett,    15    Ch.   D. 
306,   at  p.   309,  and  Mackenzie  v.  Duke  of 
Devonshire.    (1896)    A.C.   400.   at   pp.   405, 
409,  bound  to  pay  the  municipal  tax  with- 
out adjustment.     Macintosh  v.  Bcbarfald  & 
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Co..   10  s.i;.    (X.s.w.).  .-.:.-,  ifvfisi-d.     B. 

lirharfald   d-    Co.    I. id.    V.    Marinlnsh    d    Co., 
Ltd..    \2    e.L.K.    \:i[). 


VI. 


lEXKU.VL. 


(a)  Breach    or   Trust. 

Tenancy  Right  to  recover  possession — 
Landlord  and  Tenant  Act  of  1899  (N.S.W.) 
(No.  18  of  1899).  s.  23.— A  buikliiiK  was  erected 
on  la  ml  wliicl]  was  vested  in  trustees  upon 
certain  trusts  ijy  a  Crown  grant  which  con- 
tained a  provision  that,  if  the  trustees 
should  alienate  or  attempt  to  alienate  the 
land,  whether  in  fee  simple  or  for  any 
lesser  estate  or  interest,  the  grant  should 
Become  void.  A  building  was  erected  on 
the  land  in  accordance  with  the  trusts,  and 
a  room  in  it  was  let  to  a  certain  tenant. 
The  Supreme  Court  of  New  South  Wales 
having  held  that  possession  of  the  room 
might  be  recovered  under  s.  23  of  the  Land- 
lord and  Tenant  Act  of  1899:  Ileld,  that 
special  leave  to  appeal  to  the  High  Court 
should  be  refused.  Special  leave  to  appeal 
from,  Ex  parte  Palmer.  12  S.R.  (X.S.W.) , 
756,  refused.  Palmer  v.  Rutter,  15  C.L.R. 
729. 


(/))  Fkn-ck. 

"  Give  and  take  "  fence  along  common 
boundary— Implied  agreement  for  exclusive 
occupation — Reasonable  notice  of  intention 
to  determine — Breach  of  agreement  by  lessor 
effect  of — Remedy  of  tenant.] — Holders  of 
two  large  pastoral  properties  separated  by 
a  watercourse  along  wliich  a  "  give  and 
take  "  fence  had  been  erected  in  such  a  way 
as  to  secure  a  more  convenient  position  for 
the  fence  both  in  respect  of  erection  and 
maintenance,  and  to  give  each  side  a  fair 
share  of  the  water,  maintained  and  im- 
proved the  fence  by  contribution  for  a  num- 
ber of  years,  until  the  owner  of  tlie  land  on 
one  side  of  the  boundary,  after  giving  a  few 
days'  notice  of  his  intention,  but  without 
the  consent  of  the  other  owner,  cut  the  fence 
at  a  point  where  it  was  on  his  side  of  the 
watercourse,  and  extended  it  so  as  to  take 
in  a  .strip  of  land  and  portion  of  a  water- 
hole  which  had  been  wholly  on  the  other 
side  of  the  fence,  and  thereby  interfered 
with  the  use  of  the  water  by  the  other 
ftwncr.     and     caused    damage    to    his    stock. 


There  was  no  record  of  tli<-  agreement  made 
when  the  fence  was  originally  erected,  and. 
except  for  an  agreement  in  1895  between 
the  holders  for  the  time  being  to  adopt 
the  fence  as  a  working  boundary  and  make 
it  rabbit-proof,  the  arrangement  depended 
wholly  on  implication  from  the  conduct  of 
the  parties  and  the  nature  of  the  subject 
matter.  In  a  suit  by  the  other  owner  for 
a  declaration  that  he  was  entitled  to  the 
i  exclusive  occupation  of  the  land  on  his 
side  of  the  fence,  either  during  the  life  of 
I  the  fence  or  under  a  tenancy  from  year  to 
year  terminable  in  the  ordinary  way  by  six 
months'  notice  expiring  at  the  end  of  a  year, 
and  for  an  injunction  and  damages:  Held, 
on  the  evidence,  per  iotam  curiam,  that 
there  was  an  implied  agreement  that  each 
I  party  should  have  exclusive  occupation  of 
I  the  land  and  water  lying  on  his  side  of 
j  the  fence,  so  long  as  the  parties  or  their 
successors  siumld  be  in  occupation  of  the 
land,  under  whatever  title,  unless  the  agree- 
ment should  he  sooner  terminated  by  rea- 
'  sonable  notice:  and  tliat  the  occupation  by 
j  each  party  of  land  belonging  to  the  other 
under  such  an  agreement  constituted  a  ten- 
ancy at  will.  Held,  further,  per  Griffith, 
C.J.,  Barton  and  O'Connor,  JJ.  (Isaacs,  ,7.. 
dissenting),  that  the  tenancy,  although  a 
tenancy  at  will,  could  not  be  determined  by 
either  party  e.Kcept  in  accordance  with  the 
agreement,  i.e.,  by  reasonable  notice;  that 
the  action  of  removing  the  fence  under  the 
circumstances  was  not  intended  to  be  and 
could  not  be  regarded  as  a  notice  of  inten- 
tion to  determine  the  agreement;  that,  even 
if  it  could  be  so  regarded,  it  was  not  a  rea- 
sonable notice;  and  that  consequently  the 
agreement  and  the  tenancy  were  still  sub- 
sisting, and  the  plaintiff  was  entitled  to  an 
injunction  and  an  inquiry  as  to  damages 
as  for  trespass.  Per  I.<iaacs,  J. — The  act  of 
the  lessor,  whatever  his  intention  may  have 
been,  was  one  for  which  he  would  otherwise 

have  1 II  lialile  for  trespass  at  the  suit  of 

the  tenant,  and.  therefore,  ipso  facto  deter- 
mined the  tenancy.  In  any  view  the  defen- 
dants by  their  pleadings  showed  their  inten- 
tion to  deteimine  the  arrangement  as  to 
the  particular  i)iece  of  land  and  water  in 
question.  There  was,  therefore,  no  ground 
for  an  injunction  but  only  for  an  inquiry 
as  to  the  damages  for  breach  of  agreement. 
Landalr  v.  Hfrnrics.  9  C.L.K.  89. 
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(c)  Renewal,  Option  of. 

Exercise  of  option  after  passing  of  the 
Conveyancing  Act  1904  (Vict.) — Conveyancing 
Act  1904  (Vict.)  (No.  1953)  s.  15.]— A  lease  of 
laud  under  tlie  Transfer  of  Land  Act  1890 
(Vict.)  wliicli  was  made  before  the  Convey- 
Kincing  Act  1904  came  into  operation  and 
which  was  not  registered  in  accordance  with 
the  former  Act.  contained  an  option  of  re- 
newal by  the  lessee  which  was  exercised 
after  the  latter  Act  came  into  operation. 
Held,  that  the  assignee  of  the  reversion  in 
]mrt  of  the  land  was  under  s.  15  of  the 
Conveyancing  Act  1904  entitled  to  take 
advantage  of  the  condition  of  re-entry  con- 
tained in  the  lease.  Gcrraty  v.  McGavin, 
IS  C.L.R.  1.52. 


{d)    Surrender. 

Agreement  by  Tenant  to  surrender  leasehold 
— Executed  agreement — Surrender  by  opera- 
tion of  law — Admissibility  of  parol  evidence — 
Special  leave  to  appeal — Difficult  question  of 
law — Case  involving  small  amount — Rescis- 
sion of  special  leave — Statute  of  Frauds  (29   I 
Car.  II.  c.  3),  ss.  3,  4.]— The  appellant  brought    j 
an   action    in   a   District   Court    (which   has 
no  equitable  jurisdiction)   to  recover  a  sum    j 
■of  money  which  he  alleged  that  the  respon-    j 
dent  had  agreed  to  pay  him  upon  a  contract 
for   the   surrender   of    a   lease    of   land   and 
goods   held   by   the   appellant   from   the   re-    ' 
spondent.     The   appellant's   evidence   estab- 
lished a  case  of  surrender  by  operation  of 
law,  and,  according  to  the  appellant,  there   j 
Avas    also    a    verbal    agreement    by    the    re- 
spondent  to   pay   the   sum   claimed    in    con- 
sideration  of  the  surrender.     Objection  be- 
ing   taken    that    the    action    could    not    be 
brought  because  the  agreement  alleged  came 
witliin  the  words  of  the  4th  section  of  the 
Statute  of  Frauds,  and  was  not  in  writing:    i 
Held,   that  the   principle  which   allows   evi- 
dence to  be  given  of  the  terms  of  a  verbal    1 
lease  was  not  applicable  to  the  case  where 
a    surrender    might    take    effect    without    a 
wi-iting  under  s.  3  of  the  Statute  of  Frauds :    { 
but  quaere,  whether  the  4th   section  of  the    j 
Statute  does  or  does  not  apply  to  the  case 
of   an   executed   contract   for   the   surrender 
of  a  lease.     The  Supreme  Court  having  held 
that,  though   the  plaintiflf  might  recover  in    [ 
a  suit  in  Equity,  he  could  not  in  an  action 
at   law,   the   High    Court,   having   regard   to    l 
the  difficulty  of  the  question  arising  under    [ 


tlie  Statute  of  Frauds,  the  fact  that  the 
immediate  question  for  determination  was 
one  of  procedure  only,  and  the  smallness 
of  the  amount  involved,  rescinded  special 
leave  to  appeal.  Dalgarno  v.  Hannah,  1 
C.L.R.  1,  followed.  Special  leave  to  appeal 
from     Bafjnall    v.    White,     (1906)     6    S.R. 

(N.S.W.).  67,  rescinded.     BaynaU  v.White, 

4  C.L.R.  89. 

(e)  Tenancy. 
(i.)  Monthly. 
Evidence  of  Payment  of  rent^ — Notice  to  quit 
— Length  of  notice. — A.  had  been  in  possession 
of  land  as  a  monthly  tenant,  but  there  was  no 
evidence  as  to  who  was  then  the  owner. 
Subsequently  B.  became  the  owner,  and  A. 
continued  in  possession,  and,  on  rent  being 
demanded  from  her,  promised  B.  to  pay  it 
and  asked  for  time.     Held,  that  there  was 

evidence  of  a  tenancy  between  A.  and  B. 
One  month  before  one  of  the  monthly  periods 
a  notice  in  writing  was  given  by  B.  to  A. 
demanding  payment  of  rent  then  alleged  to 
be  due,  and,  in  default  of  payment,  that 
A.  should  immediately  quit,  and  stating 
that,  in  the  event  of  A.  paying  the  sum 
demanded,  the  tenancy  would  be  determined 
as  from  the  end  of  the  particular  monthly 
period.      A.   paid   no   rent.     Held,   that   the 

tenanc\^  was  properly  determined.  Judg- 
ment   of    the    Supreme    Court    of    Victoria 

{Cussen,  J.)  affirmed.  Bayne  v.  Love, 
1  C.L.R.  748. 

(ii.)  Year  to  Year. 
Holding  over — Statute  of  Frauds — Part 
performance — Ratification  —  Agreement  for 
lease  by  subordinate  officer  of  Government — 
New  trial — Surprise.] — The  implication  of  a 
tenancy  from  year  to  year  from  the  accept- 
ance of  rent  by  a  landlord  from  a  tenant 
holding  over  after  the  expiration  of  his 
tenancy  may  be  excluded  by  the  other  cir- 
cumstances of  the  case.  The  defendant  was 
the  lessee  of  the  Perth  City  Markets  from 
the  Crown  for  a  period  of  three  years,  with 
a  right  of  extension  for  a  further  period 
of  one  year  and  fourteen  days.  The  defen- 
dant alleged  that  before  the  expiration  of 
the  three  years  it  was  verbally  agreed  be- 
tween him  and  one  Cowen  (then  Director 
of  Agriculture)  that  in  consideration  of 
defendant  alloMing  cei-tain  structural  altera- 
tions   in    the    markets    to    be    made,    and 
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paying:,  in  addition  to  tlie  runt,  the  sum  of 
six  per  cent,  upon  tlie  outlay,  lie  was  to 
liave  a  furtlier  lease  of  seven  years.  Evi- 
dence was  given  of  a  conversation  between 
defendant  and  the  Minister,  after  the  death 
of  Cowen  in  which  the  terms  of  the  agree- 
ment with  Cowen  were  alleged  to  have 
been  stated  to  the  Minister.  After  this 
conversation  the  defendant  wrote  to  the 
Minister  asking  for  favourable  consideration 
of  the  agreement,  but  the  Minister  refused  to 
confirm  it.  Tl\e  defendant  remained  in 
possession  after  the  three  years  had  ex- 
pired until  the  expiration  of  the  year  and 
fourteen  days,  and  paid  interest  at  6  per 
cent,  on  the  value  of  certain  improvements, 
but  it  appeared  tiiat  he  had  agreed  in 
writing  to  do  so  before  making  the  alleged 
agreement  with  Cowen.  The  Crown  then 
brought  this  action  for  recovery  of  posses- 
sion of  the  land.  The  defendant  set  up  the 
verbal  agreement  with  Cowen,  ratification 
by  the  Minister,  and  part  performance.  The 
jury  found  that  the  alleged  agreement  was 
made  in  fact,  and  the  Judge  held  that  the 
acceptance  of  the  rent  and  interest  amounted 
to  ratification  of  the  agreement  and  also 
to  part  performance.  The  Full  Court 
granted  a  new  trial  on  the  ground  of  sur- 
prise in  the  admission  of  the  evidence  of 
the  conversation  with  the  Minister.  Held, 
1st — That  the  agreement  between  the  defen- 
dant and  Cowen  did  not  bind  the  Crown, 
as  Cowen  had  no  authority  to  make  it.  2nd 
— That  as  the  payment  and  receipt  of  rent 
and  interest  were  equally  referable  to  exist- 
ing obligations  they  did  not  establish  either 
ratification  or  part-performance  of  the  al- 
leged agreement  for  a  new  lease  for  seven 
years.  3rd — That  the  evidence  of  the  con- 
versation with  the  Minister  was  immaterial, 
and  therefore  a  new  trial  should  not  have 
been  granted  on  the  ground  of  surprise.  The 
Ci'iini  V.  Thomiis.  C.  W.A.L.R.  91,  varied, 
iind  judgment  ordered  to  be  entered  for  the 
plaiiititV.  Thonnis  v.  TJir  fmir,,.  2  C.L.K. 
1-27. 

(iii.)  Tenancy  nt  Will. 
How  created  —  Determination  -  Reason- 
able notice.l — A  tenancy  at  will  may  he 
subject  to  a  stipulation  that  it  shall  not  be 
determined  without  reasonable  notice,  and  in 
such  a  case  a  notice  by  the  lessor  of  liis 
intention  to  determine  the  will  does  not 
determine  tlie   tenancy   until   the  expiration 


of  tile  ])eriod  of  reasonable  notice.  So  hild, 
per  (Iriffitli,  C.J.,  Barton,  and  O'Connor,  J,T. 

{Isaacs,  J.,  dissenting).  I'cr  IsaacSf  J. — 
The  tenancy,  being  at  will,  was  necessarily 
terminable  instanter  at  the  will  of  either 
party;  the  efl'ect  of  the  implied  agreement 
not  to  terminate  it  without  giving  reason- 
able notice  was  not  to  preserve  the  tenancy 
after  the  determination  of  the  will,  but  to 
render  the  j)aity  wlio  determined  it  without 
such  notice  liable  for  damages  for  a  breach 

of  the  agreement.  Observations  on  the 
nature  of  tenancies  at  will  and  tenancies 
from  year  to  year,  the  circiunstances  in 
which  they  may  l)e  implied,  and  the  mode 
of  determining  tliem.  Landale  V.  Menzies,  9 
C.L.R.  8!). 

(iv.)  Time  of  Commencement  of  Lease. 

See    Arbitration.     Jopling    v.    Jopling, 
8  C.L.R.  33. 

(\.)  Liability  of  Lessee. 
Dangerous  condition  of  staircase  on  business 
premises— Effect  of  covenant  to  keep  in  repair 
— Invitation  to  customers  to  use  staircase — 
Insufficient  lighting.  —  .^>p  Negligence. 
aormcni    v.    H'(V/.s\    4   C.L.R.  764. 
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12),  ss.  51,  55,  99,  114— Land  Tax  Act 
1910  (No.  21  of  1910),  s.  2— Land  Tax  Assess- 
ment Act  1910  (No.  22  of  1910).]— The  in- 
corporation into  the  Ijond  Tax  Act  1910  by 
s.  2  of  that  Act  of  the  Land  Tax  Assessment 
Act  1910,  whicli  was  not  assented  to  until 
the  following  day.  is  effectual  and  the  Land 
Tax  Act  1910  witli  that  incorporation  is  in 
substance  and  in  form  an  Act  imposing  taxa- 
tion and  not  an  Act  to  prevent  the  holding 
of  large  quantities  of  land  by  single  persons. 
Per  Griffith,  C.J..  Barton  and  Isaacs,  JJ. — 
The  Land  Tax  Assessment  Act  1910  is  not 
an  Act  imposing  taxation  within  the  mean- 
ing of  s.  55  of  the  Constitution.  Per  tot  am 
curiam. — The  Land  Tax  Act  1910  does  not 
deal  witli  any  otlier  subject  of  taxation  than 
land,  and  does  not  in  that  respect  infringe 
s.  55  of  the  Consitution.  Semble,  the  effect 
of  the  second  clause  of  s.  55  of  the  Constitu- 
tion is  to  render  invalid  an  Act  imposing 
taxation  which  deals  with  more  than  one 
subject  of  taxation.  Per  Higgins,  J. — Sect. 
55  of  the  Constitution  permits  as  many 
objects  of  taxation — persons  to  be  taxed — as 
Parliament  chooses  to  tax.  and  allows  the 
insertion  of  any  provision  which  is  fairly 
relevant  or  incidental  to  the  imposition  of 
a  tax  on  one  siibject  of  taxation.  The  Land 
Tax  Act  1910  re*ad  with  the  incorporated 
Act  does  not  contain  any  provisions  which, 
if  they  are  invalid  as  being  beyond  the  power 
of  the  Commonwealtli  Parliament  to  enact, 
are  not  severable  from  tlie  rest  of  the  Act 
under  the  rule  laid  down  in  Rex  v.  Com- 
monwealth Court  of  Conciliation  and  Arhi- 
t ration;  Ex  parte  Whijhroic  d-  Co.,  11  C.L.R. 
1,  at  p.  27,  and  the  Act  as  a  whole  is  valid. 
Quaere  per  Higgins,  J. — Whether  an  Act 
is  void  if  it  deal  with  more  than  one  subject 
of  taxation.  Osborne  v.  The  Commonwealth 
and  McKay  (Commissioner  of  Land  Tax), 
12  C.L.R.  321. 

Power  of  taxation — Subject  of  taxation — 
Company — Taxation  of  shareholders  in  re- 
spect of  land  of  company — The  Constitution 
(63  &  64  Vict.  c.  12),  ss.  51  (ii.),  55.— Land 
Tax  Assessment  Act  1910-1911  (No.  22  of  1910 
—No.  12  of  1911),  s.  39.]— Tn  the  exercise  of 
the  power  of  taxation  conferred  by  s.  51 
(ii.)  of  the  Constitution,  the  Parliament  of 
the  Commonwealtli  in  selecting  subjects  of  ! 
taxation  is  entitled  to  take  things  as  it  finds 
them  in  reru^n  natura.  irrespective  of  any  I 
positive  laws  of  the  States  prescribing  rules 


to  be  observed  with  regard  to  the  acquisition 
or  devolution  of  formal  title  to  property, 
or  the  institution  of  judicial  proceedings 
with  regard  to  it.  Held,  therefore,  that  the 
tax  imposed  by  the  Commonwealth  Parlia- 
ment by  s.  39  of  the  Land  Tax  Assessment 
Act  1910-1911  upon  the  shareholders  of  a 
company  in  respect  of  land  owned  by  the 
company,  is  land  taxation,  and  is  not  in- 
valid by  reason  of  s.  55  of  the  Constitution. 
Morgan  v.  The  Deputy  Federal  Commis- 
sioner of  Land  Tax  (X.S'.ir.).  15  C.L.R. 
661. 

Power  of  taxation — Subject  of  taxation — 
Joint  owners — Transfers  between  husband 
and  wife— The  Constitution  (63  &  64  Vict.  c. 
12),  ss.  51,  55,  107— Land  Tax  Act  1910  (No. 
21  of  1910),  3.  2— Land  Tax  Assessment  Act 
1910-1911  (No.  22  of  1910— No.  12  of  1911), 
s.  38.]— Sect.  36  (2)  of  the  Land  Tax  Assess, 
ment  Act  1910-1911  is  invalid  as  being 
beyond  tiie  power  of  the  Parliament  of  the 
Commonwealtli  to  enact.  Waterhouse  v. 
Deputy  Federal  Commissioner  of  Land  Tax 
(8.A.),  17  C.L.R.  665. 


II.  ASSESSMENT, 
(rt)  Amendment  of. 

Income  tax — Default  assessment— Prior 
return  acted  on  by  Commissioners — Alteration 
of  assessment  books — Land  and  Income  Tax 
Assessment  Act  1895  (N.S.W.)  (59  Vict.  No. 
15),  ss.  23,  27,  28,  30,  31,  32,  39— Land  and 
Income  Tax  Income  Tax  (Amendment)  Act 
1897  (N.S.W.)  (No.  21),  s.  6— Land  and  Income 
Tax  (Amendment)  Act  1904  (N.S.W.)  (No.  17), 
s.  3  (1).] — After  a  return  of  income  tax 
has  been  furnished  by  a  taxpayer  under  s. 
30  of  the  Land  and  Income  Tax  Assessment 
Act  1895,  and  the  assessment  book  has  been 
made  up  by  the  Commissioners  under  s.  31, 
and  the  tax  as  assessed  has  been  paid  by  the 
taxpayer,  the  Commissioners  are  not  en- 
titled, upon  subsequently  becoming  dissatis- 
fied wuth  the  correctness  of  the  return,  to 
make  a  fresh  assessment  under  s.  39,  with- 
out requiring  a  further  return  from  the  tax- 
payer under  s.  30.  Sect.  6  of  the  Land  and 
Income  Tax  {Amendment)  Act  1897  which 
provides  that,  after  the  Commissioners  have 
certified  that  the  assessment  book  is  com- 
plete, they  may  add  to  the  book  the  assess- 
ment and  other  particulars  in  respect  of 
land  or   income   which   niav.   after   so   certi- 
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fyiiig,  hi-  astiTtaiiu'.l  to  hv  liaMc  to  land  or 
income  tax,  did  not  introduce  any  new 
metliod  of  eoneetinj?  errors,  but  merely 
authorised  tlie  eorreetion  of  tlie  assessment 
l)ook  by  tiie  Comniissioiu-rs  wben  the  assess- 
ment had  been  otiierwise  lawfully  altered. 
Sects.  32  to  38  of  the  Act  of  1895,  which 
give  i)OAver  to  the  Commissioners  to  add  to 
and  amend  assessment  books,  relate  to  land 
tax  only,  and  have  no  application  to  income 
tax.  Da  vies  V.  The  Commissinitrr  nf  Taxa- 
tion   (N.S.W.),  13.C.L.K.   197. 

(b)  Trustees. 

Land  vested  in  trustees— Trusts  created  by 
will — Trust  for  sale  Life  tenants  and  re- 
maindermen— Interests  of  beneficiaries  prior 
to  sale — Trust  "  for  the  benefit  of  a  number 
of  persons  " — Deductions  Shares  into  which 
the  land  is  "  in  the  first  instance  "  distri- 
buted Land  Tax  Assessment  Act  1910  (No.  22 
of  1910),  s.  33.1 — Under  a  codicil  to  the  will 
of  a  testatrix  who  died  before  1st  June,  1910, 
trustees  were  directed  to  hold  land  upon 
trust  for  sale,  and  to  stand  possessed  of 
the  proceeds  of  sale  ujjon  trust  for  her  child- 
ren living  at  her  decease,  except  her  daugliter 
A.,  and  the  two  named  children  of  A.  in 
substitution  for  A.,  and  such  of  the  issue 
then  living  of  the  children  of  the  testatrix 
dying  in  her  lifetime,  who,  being  sons, 
should  attain  21  years,  or,  being  daughters, 
should  attain  that  age  or  marry,  as  tenants 
in  common  in  a  course  of  distribution  ac- 
cording to  stocks,  tlie  cliildren  of  A.  taking 
one  share  between  them.  The  share  of  each 
child  was  directed  to  be  held  by  the  trustees 
upon  trust  to  invest  and  to  pay  tlic  annual 
income  to  sucli  cliibi  for  ]if.\  and  ..n  tlie 
death  of  Mi.-li  cliibl  tlicn.  in  .1. 'fault  of 
appointment  innlci-  a  power  wliich  was  in- 
effectually given,  for  the  cliiblren  of  sucii 
eliild  as,  l)eing  .sons,  should  attain  21.  or. 
being  daughters,  should  attain  tliat  age  or 
marry,  in  equal  shares,  as  tenants  in  com- 
mon. The  truste«'s  were  given  a  power  of 
postponement  of  sale,  and  they  were  di- 
rected that  until  sale  they  sliould  hold 
tlie  land  in  trust  for  tlie  jier.sons  entitled 
to  the  |)roeeeds.  The  testatrix  left  seven 
cliildren  of  whom  three  died  unmarried.  The 
land,  which  was  still  unconverted,  was  as- 
sessed f.pi-  land  tax  in  tli-  lian.ls  ..f  the 
trustees,  and  at  that  time  one  cbibl  of  tlie 
testatrix    was    living:    and    there    weic    also 


living,  ami  of  the  age  of  21  years,  the  two 
children  of  A.,  one  child  of  tiie  tliird  daugh- 
ter, and  six  cliildren  of  the  fourth  daughter 
of  the  testatrix.  Held,  that  the  trustees 
held  the  land  upon  trust  '"  for  the  benelit  of 
a  number  of  jiersons  "  within  the  meaning 
of  the  third  proviso  to  s.  :53  (1)  of  the 
Jjaud  Tax  Asacssmrnt  Ad  1910.  Held,  also, 
tnat  the  shares  of  tlie  nine  grandchildren 
of  the  testatrix  were  "  shares  into  which  the 
land  is  in  the  lirst  instance  distributed  " 
under  the  codicil,  within  the  meaning  of  the 
tliird  proviso  to  s.  33  (1).  Held,  there- 
fore, that  the  trustees  were  entitled,  under 
s.  33  (1),  to  ten  deduction.s — one  in  respect 
of  the  share  of  A.,  and  one  in  respect  of  each 
of  the  .shares  of  the  nine  grandchildren  of 
the  testatrix — of  £5,000,  or  the  unimproved 
value  of  the  share,  whichever  should  be  the 
less.  Archer  v.  The  Federal  Commissioner 
of  Land  Tax,  13  C.L.R.  557. 

(f)  Tenant  for  Life. 

"  Legal  tenant  for  life  "  under  will  of 
testator  who  died  before  1st  July,  1910 — 
Tenant  for  life  not  registered  as  proprietor — 
Gift  to  uses  Land  Tax  Assessment  Act  1910- 
1911  (No.  22  of  1910 -No.  12  of  1911),  s.  25  - 
Real  Property  Act  1900  (N.S.W.)  (No.  25  of 
1900),  ss.  39.  41.|— liy  his  will  a  testator, 
who  died  before  the  1st  Julj',  1910,  devised 
certain  laud  to  trustees  to  the  use  of  his 
sou  for  his  life  without  inijieachment  of 
waste  with  remainder  to  the  use  of  his  eldest 
grandson,  the  appellant,  for  his  life  without 
impeachment  of  waste  with  remainders  in 
tail  male.  The  land  was  under  the  Uval 
l'rop<rlii  Arl  I'.tOd  I  \. S.W.I.  The  testator's 
son  was  de;id.  but  the  appellant  had  not 
procured  liiniself  to  l)e  registered  as  pro- 
prietor nf  the  life  estate  ^ivell  to  hilll  1>y 
the  will.  //'/,/.  tiiat  tile  aiipeliant  was  a 
"legal  teiianl  for  life  "'  of  the  land  within 
th.'  meaning  of  tlu'  proviso  to  s.  2.1  of  the 
lAind  Ta.r  Assrs.smnil  Ad  lOlO-lOll.  The 
lirovisions  of  the  L'ral  J'roprrtj/  Act  1900  re- 
(|iiiring  registration  of  instruments  and  pro- 
hibiting them  from  passing  an  estate  unless 
registered,  do  not  apply  to  wills.  Tfolt  v. 
Jh-piii/i  Federal  Commissioner  of  Jjand  Tax 
(A.^'.ir.),    17    C.L.n.   720. 

Amendment     Invalidity     Land  Tax  payable 

by  trustee     Tenant   for  life-  Remainderman 

Land  Tax  Assessment  Act  1910  (No.  22  of 
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1910),  ss.  25,  33,  62— Land  Tax  Regulations 
1911,  reg.  No.  51.]— Sect.  25  of  the  Land 
Tax  Assessment  Act  1910  provides  that  the 
owner  of  any  freehold  estate  less  than  the 
fee  simple  shall  he  deemed  to  he  the  owner 
-of  the  fee  simple,  to  the  exclusion  of  any 
person  entitled  in  reversion  or  remainder, 
and  that  for  the  purpose  of  the  assessment 
of  a  tenant  for  life  of  land,  without  power 
to  sell,  under  a  settlement  made  before  1st 
July,  1910,  or  under  the  will  of  a  testator 
who  died  before  that  date,  the  unimproved 
value  of  the  land  shall  be  calculated  upon 
tlie  basis  prescribed  by  that  section. 
■■  Tenant  for  life  ''  includes  a  person  entitled 
to  the  income  of  land  under  a  trust  or  direc- 
tion for  payment  thereof  to  him  during  his 
own  or  any  other  life.  By  s.  33  (1)  any 
person  in  whom  land  is  vested  as  a  trustee 
sliall  be  assessed  and  liable  in  respect  of 
land  tax  as  if  he  were  beneficially  entitled  to 
tlie  land.  Held,  that  s.  2o  applies  both  to 
a  legal  and  equitable  tenant  for  life.  Under 
tliis  section  the  tenant  for  life  is  the  only 
owner  of  the  land  for  the  purposes  of  taxa- 
tion, and  owners  of  estates  in  remainder  are 
not  liable  to  taxation.  The  appellants  in 
*ach  case  were  the  trustees  under  the  will 
of  a  testator  who  died  before  1st  July.  1910, 
liaving  by  his  will  devised  all  his  real  estate 
to  his  trustees,  upon  trust  for  his  widow  for 
life,  with  remainder  to  his  children.  Held, 
that  the  appellants  were  only  liable  to  be 
assessed  for  the  amount  of  tax  payable  by 
the  widow  as  life  tenant.  Per  Griffith,  C.J. 
— Semhle,  under  s.  2.5  the  expectancy  of 
life  of  the  tenant  for  life  is  not  a  material 
■element  for  consideration  upon  the  question 
of  the  value  of  the  life  interest  for  the  pur- 
pose of  taxation.  (Kendall  v.  The  Federal 
f'ommissioner  of  Land  Tax  and  f'raer  v. 
The  same.  12  C.L.R.  653. 

Equitable  tenant  for  life  without  power  to 
sell  under  will  taking  effect  before  July,  1910^ 
Right  to  be  assessed  as  legal  tenant — Land 
Tax  Assessment  Act  1910  (No.  22  of  1910), 
ss.  25,  35 — Land  Tax  Assessment  Act  1911 
(No.  12  of  1911),  ss.  3,  13— Land  Tax  Assess- 
ment Act  1912  (No.  37  of  1912),  ss.  7,  12.]— 
Althougli  uiiiler  the  Laud  Tax  Assessment 
Art  1010  an  equitable  tenant  for  life  of 
land,  without  power  to  sell,  under  the  will 
of  a  testator  wlio  died  before  1st  .July.  1910. 
was.  in  respect  of  liis  assessment  for  the 
year  I>eginning  1st  July.  1911.  entitled  to  the 


benetit  conferred  by  tlie  proviso  to  s.  25 
of  that  Act,  the  effect   of  the   amendments 

of  that  section  made  by  s.  3  and  of  s.  13 
of  the  Land  Tax  Assessment  Act  1911  was 
to  deprive  him  of  that  benefit,  notwithstand- 
ing the  provisions  of  s.  35  of  the  Principal 
Act.  The  amendment  of  s.  35  by  s.  7  of  the 
Land  Tax  Assessment  Act  1912  is  a  declara- 
tion in  clear  terms  that  the  law  is  what 
it  really  was  before,  and,  therefore,  does 
not  affect  that  result.  So  held  by  Griffith, 
C.J.,    and     Barton     and     Garan    Duffy,    JJ. 

{Isaacs,  J.,  dissenting).  Heddenriek  v.  The 
Federal  Commissioner  of  Land  Tax.  16 
C.L.R.  27. 

Claim  to  deduction  —  Appeal  —  Compro- 
mise— Subsequent  assessment  re-asserting 
former  claim — Effect  of  settlement  of  prior 
proceedings — Estate  for  life — Land  Tax  Assess- 
ment Act  1910  (No.  22  of  1910),  ss.  20,  25,  27, 
28.] — The  trustees  of  a  will  having  made  a 
return  for  the  purpose  of  the  Land  Tax 
Assessment  Act  of  the  land  held  by  them, 
in  which  they  claimed  a  deduction  in  respect 
of  the  interest  of  one  of  the  beneficiaries 
on  the  ground  that  she  was  a  life  tenant  and 
was  entitled  to  the  benefit  of  s.  25  of  the  Act, 
the  Commissioner  of  Land  Tax  refused  to 
accede  to  the  claim,  and  made  an  assessment 
accordingly.  The  trustees  paid  the  amount 
of  land  tax  alleged  to  be  due,  and  gave 
notice  of  appeal  to  the  High  Court  on  the 
ground  that  the  beneficiary  was  entitled  to 
the  benefit  of  s.  25.  The  appeal  was  set 
down  for  hearing,  but  before  it  could  come 
on  for  hearing  the  Commissioner  gave  notice 
that  he  submitted  to  the  contention  of  the 
trustees,  who  thereupon  gave  notice  tO  the 
Registrar  tliat  the  appeal  was  withdrawn, 
and  the  Commissioner  paid  them  their  costs 
of  the  appeal,  and  refunded  to  them  the 
excess  amount  which  they  had  paid.  Held. 
that  the  Commissioner  was  precluded  by  the 
proceedings  which  took  place  on  the  appeal 
from  subsequently  making  an  amended  as- 
sessment re-asserting  his  former  claim.  By 
his  will  a  testator  gave  all  his  real  and 
])ersonal  property  to  trustees  directing  them 
to  cariy  on  a  certain  business  on  his  real 
estate  until  his  eldest  surviving  son  should 
attain  the  age  of  21  years  and  to  pay  the 
net  profits  arising  therefrom  to  his  widow 
until  that  time.  He  further  directed  that 
the  estate  should  be  held  upon  trust  for  his 
eldest  surviving  son  who  should  attain  that 
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a*,'*',  with  a  ;.ntt  ovor  in  tlio  ovent  of  none 
of  his  sons  attaining  that  age.  He  also 
directed  that,  until  his  eldest  .surviving  son 
should  attain  that  age,  his  widow  should  bo 
entitled  to  reside  in  and  occupy  the  dwelling- 
house  on  his  real  estate.  The  testator  left 
him  surviving  his  widow  and  two  sons. 
Semhic.  per  Griffith,  C.J.,  and  Barton,  J., 
that  the  widow  had  an  equitable  estate  for 
years  in  the  land,  and  was  not  a  tenant  for 
life  within  the  meaning  of  s.  25  of  the  Land 
Tax  Assessment  Art  1910.  Cox  v.  Deputy 
Federal  Commissioner  of  Land  Tar  {Tas.), 
17  C.L.R.  450. 


(f/)  DKDrcTioxs. 

Annuity  —  Uncertain  sum — Land  Tax 
Assessment  Act  1910  (No.  22  of  1910),  s.  34.1— 
A  testator  who  died  in  lOOS  directed  his 
trustees  to  j)ay  to  tlie  guardian  of  his 
children  "  a  fair  and  reasonable  allowance 
for  their  maintenance  education  and  sup- 
port not  exceeding  in  the  whole  the  annual 
sum  of  £200.  "  Held,  by  Barton  and  Isaacs, 
JJ. {Griffith.  C.J..  dissenting!,  that  this 
provision  for  the  children's  maintenance, 
&c.,  was  not  an  "  annuity  "  within  the  mean- 
ing  of  s.  34  of  the  Land  Tax  Assessment 
Act  1910,  and  that  the  word  ''annuity"  in 
that  section  was  iised  in  its  technical  sense 
as  meaning  a  certain  sum  payable  periodi- 
cally. Deputy  Federal  Commissioner  of 
Land  Tax,  Sydney,  v.  Hindmarsh,  14  C.L.R. 
334. 

Commonwealth  Land  Tax — IiTcome  Tax 
Act  1895  (Vict.)  No.  1374,  s.  9.]  — Land 
tax  paid  under  the  Land  Tax  Acts  of 
the  Commonwealth  by  a  person  who  carries 
on  the  business  of  a  grazier,  in  respect  of  land 
in  Victoria  on  which  he  carries  on  that  busi- 
ness, is  an  '■  outgoing  actually  incurre<l  Vjy  " 
him  "  in  production  of  income."  and  is  also  a 
"disbursement"  of  '"  money  wholly  and  exclu- 
sively laid  out  or  expended  for  the  purposes  of 
such  trade,"  within  the  meaning  of  s.  9  of  the 
Income  Tax  Act  1895  (Vict.)  ;  and  therefore, 
for  the  purpose  of  asse.ssing  the  income  tax 
payable  by  him,  he  is  entitled  to  deduct  the 
sum  paid  for  such  land  tax  from  his  gross 
income.  In  as.sessing  such  income  tax.  no 
distinction  can  be  drawn  between  land  ac- 
quired for  the  purpose  of  carrying  on  the 
business  of  grazing  thereon,  and  land  already 


in  possession  which  is  applied  to  that  pur- 
pose.    Moflatt  V.    Webb,    Hi  C.L.R.   120- 

Trustees — Trusts  under  settlement  or  will 
taking  effect  before  ist  July  19ia— Benefici- 
aries— Relatives  ol  original  settlor  or  testator 
—Land  Tax  Assessment  Act  1910-1912  (No. 
22  of  1910— No.  37  of  1912),  ss.  38  (7),  38a.  1— 
In  order  that  the  benefits  conferred  by  s.  '3H^ 
(7)  and  s.  38.^.  of  the  La)id  Tax  Assessment 
Act  1910-1912  may  accrue,  all  the  joint  owners 
at  the  time  of  the  assessment  must  be  re- 
latives by  blood,  marriage,  or  adoption  of 
the  original  settlor  or  testator.  Parker  atid 
Another  v.  Deputy  Federal  Commissioner  of 
Land  Tax  (Tas.),  17  C.L.R.  438. 

Trustees — Trusts  under  settlement  or  will 
taking  effect  before  1st  July  1910— Original 
share  held  by  several  persons — Land  Tax 
Assessment  Act  1910-1912  (No.  22  of 
1910— No.  37  of  1912),  s.  38a. )— Where  an 
'■  original  share  in  the  laud,"  as  defined  in  a. 
38a  of  the  Land  Tax  Assessment  Act  1910- 
1912,  is,  under  the  circumstances  mentioned 
in  the  section,  held  for  the  benefit  of  several 
persons  each  of  whom  is  a  relative  by  blood, 
marriage,  or  adoption  of  the  original  testator, 
the  deduction  mentioned  in  that  section  may 
be  made  in  respect  of  them  as  if  the  share  were 
held  by  one  person  only.  Archer  and  Another 
V.  Deputy  Federal  Commissioner  of  Land  Tax 
(Tas.).    17  C.L.R.   444. 

Trustee — Land   Tax   Assessment   Act  1910 

(No.  22  of  1910),  s,  33.]— The  3rd  proviso  to  s. 
33  of  the  La),d  Tax  Assessment  Act  of  1910 
provides  "  that  in  the  case  of  lands  vested 
in  a  trustee  under  a  settlement  made  before- 
the  first  day  of  July,  1910,  or  under  the  will  of 
a  testator  who  died  before  that  day,  upon 
trust  to  stand  possessed  thereof  for  the 
benefit  of  a  number  of  persons  who  are 
relatives  of  the  settlor  or  testator,  then,  for 
the  purposes  of  ascertaining  the  taxable 
value  of  the  land  owned  by  him  as  such 
tru.stee.  there  may  be  deducted  ...  in 
respect  of  each  share  into  which  the  land  is 
in  the  first  instance  distributed  under  the 
settlement  or  will  amongst  such  beneficiaries, 
the  sum  of  fi\o  thousand  pounds  or  the 
unimproved  value  of  the  share,  whichever 
is  the  less.'"  Held,  that  the  words  "  is  in 
the  fir.st  instance  divided  "  extend  to  con- 
tingent interests.  A  testator  devised  all  his 
real  and  personal  property  including  certain 
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land  to  trustees  upon  trust  after  payment  of 
certain  annuities  for  such  of  the  children  of 
his  daughter  as  being  born  in  his  lifetime 
should  attain  the  age  of  25  years,  or.  if  a 
female,  marry,  or  being  bom  after  his  death, 
attained  the  age  of  2 1  years  or,  being  a  female, 
married.  The  daughter  married  subse- 
quently to  the  testator's  death  and,  at  the 
time  when  the  land  was  assessed  in  the  hands 
of  the  trustees,  had  four  children,  the  eldest 
of  whom  was  9  years  of  age.  Held,  that  the 
trustees  were  entitled  to  claim  the  statutory 
deduction  in  respect  of  each  of  the  four 
children.  Neill  v.  Federal  Commissioner  of 
Land  Tax,  14C.L.R.  207. 

Number  of  deductions  of  £5,000 — Owner  of 
several  parcels  of  land — Secondary  taxpayer- 
One  of  several  joint  owners — Deduction  to 
prevent  double  taxation— Land  Tax  Assess- 
ment Act  1910  (No.  22  of  1910),  ss.  11,  33,  35, 
38,  43.] — Under  s.  11  (2)  (a)  of  the  Land  Tax 
Assessment  Act  1910  a  taxpayer  who  owns 
several  parcels  of  land  is  not  entitled  to  a 
deduction  of  £.5,000  from  the  value  of  each 
parcel,  but  to  one  deduction  of  £5,000  from 
the  sum  of  the  value  of  the  several  parcels. 
Where  one  of  several  joint  owners  is  also 
the  owner  in  severalty  of  other  land,  the 
amount  described  in  s.  38  as  "  the  tax  pay- 
able, in  respect  of  his  interest  in  the  land,  '" 
i.e.,  the  land  held  in  severalty,  and  from 
wliich  that  section  directs  that  an  amount 
is  to  be  deducted  to  prevent  double  taxation, 
which  amount  is  to  be  ascertained  in  the 
mode  prescribed  by  s.  43,  is  the  whole 
amount  payable  by  him  as  a  secondary 
taxpayer  in  respect  of  that  land,  and  not 
a  part  of  that  amount  proportional  to  the 
value  of  his  joint  interest  as  compared  with 
the  value  of  the  land  owned  by  him  in  seve- 
ralty. Bailey  v.  The  Federal  Commissioner 
of  Land  Tax,  13  C.L.R.  302. 

Vested  remainders — Land  Tax  Assessment 
Act  1910,  ss.  33,  46.]— R.  left  real  estate  to 
trustees  upon  trust  to  pay  tlie  income  therof 
to  his  wife  during  the  minority  of  his 
children,  and  upon  trusts  for  their  benefit 
(subject  to  certain  other  trusts)  thereafter. 
All  the  children  had  attained  majority  at 
time  of  the  assessment.  Held,  that  on  con- 
struction of  proviso  to  s.  33,  the  trustees 
were  entitled  to  the  statutory  deduction  in 
respect  of  each  of  the  children's  shares. 
Archer    v.    Federal    Commissioner    of    Land 


Tax,  (13  C.L.R.,  557),  followed.  Reading 
V.  Federal  Commissioner  of  Land  Tax,  14 
C.L.R.  217. 


(f)  Joint  Owners. 

Trustee — Equitable  tenant  for  life — Land 
Tax  Assessment  Act  1910  (No.  22)  ss.  25,  33,. 
38.] — For  the  purpose  of  assessment  of  land 
tax,  a  joint  owner,  who  liolds  as  a  trustee, 
is  entitled  to  the  benefit  of  the  third  proviso 
to  s.  33.  If  the  trustee  is  also  equitable 
tenant  for  life  of  the  land  he  is  also  entitled 
to  the  benefit  of  s.  25.  Sect.  38  is  not  an 
over-riding  provision.  Isles  v.  The  Federal 
Commissioner  of  Land  Tax,  14  C.L.R.  372. 

Taxable  value  — Liability  —  Deductions 
Settlement  —  Intestate  estate  —  Administra- 
tion decree — Land  Tax  Assessment  Act  1910- 
1912  (No.  22  of  1910— No.  37  of  1912),  ss.  11 
(2)  (b),  38a.— Statute  of  Distributions— De- 
ceased Persons'  Estates  Act  1874  (Tas.).] — 
The  next  of  kin  taking  under  the  intestacy 
of  a  person  who  died  before  the  1st  July, 
1910,  cannot  claim  the  benefit  of  the  provi- 
sion in  s.  38a  of  tlie  Jjand  Tax  Assessment 
Act  1910-1912,  relating  to  deductions  in 
cases  where,  under  a  settlement  made,  or 
the  will  of  a  testator  who  died,  before  that 
date,  the  beneficial  interest  in  any  land  or 
in  the  income  therefrom  is  for  the  time 
being  shai-ed  among  a  number  of  persona 
who  are  relatives  by  blood  or  marriage  of 
the  settlor  or  testator  in  such  a  way  that 
they  are  taxable  as  joint  owners  under  the 
Land  Tax  Assessment  Act  1910-1911.  Hart 
v.  Federal  Commissioner  of  Land  Tax,  15 
C.L.R.  545. 

Trustee — Deductions — Interest  of  benefic- 
iaries— "  Original  share  " — Land  Tax  As- 
sessment Act  1910-1911  (No.  22  of  1910— No. 
12  of  1911),  s.  38  (7),  (8).]— By  his  will  a 
testator  who  died  before  1st  .July,  1910. 
gave  certain  land  to  trustees  for  the  benefit 
of  his  daugliter  for  life  witli  remainder  to 
the  children  of  that  daughter  in  equal  shares. 
On  30tli  .June,  1911,  the  testator's  daughter 
being  then  dead,  the  trustees  held  the  land 
for  the  daughter's  children.  Held,  that  those 
children  were  not  holders  of  original  shares 
in  the  land  within  the  meaning  of  s.  38 
(8)  of  the  Land  Tax  Assessment  Act  1910- 
1911.  and,  therefore,  that  in  assessing  the 
land  as  on  the  iast-mentioned  date  the  trus- 
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toes  Wfii'  iKit  I'lititU'tl  in  rt'8i)eit  of  tho  intt-r- 
vsts  of  those  cliilthen  to  the  benefit  of  s.  38 
(7)  of  tlu'  Aft.  Lriris  v.  Federal  Commi.i- 
-vioHO-  of  l.nnd  Ta.r.  17  C.L.'R.  50(1. 

Beneficial  interest  under  will  of  testator 
who  died  before  1st  July  1910  Conveyance  of 
legal  estate  by  trustees  to  beneficiaries — 
Land  Tax  Assessment  Act  1910-1911  (No.  22 
of  1910— No.  12  of  1911),  s.  38  (7).]— Under 
the  will  of  a  testator  who  died  before  1st 
-.July,  1910,  land  was  devised  to  trustees  on 
trust  for  such  of  his  sons  as  should  attain 
twentj-five  years  of  their  issue,  with  jiower 
in  the  trustees  to  apportion  it  among  those 
"who  attained  that  age  in  such  manner  as 
the  trustees  in  their  uncontrolled  discretion 
should  think  fair  and  reasonable.  All  the 
sons  having  attained  that  age,  the  trustees, 
conveyed  the  land  to  tliem  as  tenants  in 
common  in  fee.  Held,  that  the  beneficial 
interest  in  the  land  was  no  longer  shared 
among  the  sons  under  the  will,  and,  there- 
fore, that  they  were  not  entitled  to  the 
benefit  of  s.  38  (7)  of  the  Land  Tax  Assess- 
ment  A'et  1910-1911.  Thomson  v.  Deputy 
Federal  Commissioner  of  Land  Tax  {Tas.), 
m  C.L.R.  .351. 

Beneficial  interest  in  land  under  will — 
Trust  for  conversion  Land  still  held  by 
trustees  Interest  in  land  under  intestacy — 
Aggregation  of  interests  Statutory  deductions 
-  Land  Tax  Assessment  Act  1910  (No.  22  of 
1910),  ss.  3,  33,  35,  38.]— By  tlie  will  of  a 
testator  who  died  before  1st  July  1910  his 
real  and  personal  estate,  including  certain 
land,  was  given  to  trustees  upon  trust  for 
realisation  with  ])()wers  of  po.stponement 
and  management,  and  to  hold  the  proceeds 
of  realisation  ui)on  trust  for  his  children, 
who  at  his  death  were  six  in  number.  On 
30th  .Tune.  1010.  the  trustees  still  held 
the  land.  IT  rid.  that  under  the  Land  Tax 
Assessment  .\>t  U'lO  the  six  children  were 
as  of  30th  .lime.  1010.  ''joint  owners"  of 
the  land.  On  the  death  of  their  mother, 
who  died  intestate  before  1st  .July.  1010.  the 
six  children  as  her  next  of  kin  beeaine  jointly 
entitled  to  certain  other  land  forming  ]iart 
of  her  estate.  Held,  that  under  the  Land 
Tar  Assessment  Art  1010  the  six  children 
were  as  of  30th  .luiie.  1010. '•  joint  owners" 
■oi  that  other  land.  ffeUL  further,  that  the 
?;ix  children  were  liable  under  the  Act 
to    be    assessed    as    of    30th    .Tune.    1010.    as 


joint  owners  of  an  estate  comprising  the 
aggregate  of  the  land  held  by  the  trustees 
of  their  father's  will  and  that  in  which 
they  were  interested  as  next  of  kin  of  their 
mother;  and  that  on  such  assessment  they 
were  entitled  under  s.  33  of  the  Act  to  six 
.leductions  of  £5,000.  Baird  v.  The  Federal 
I'ommisxidner  of  Land  Tax,  10  C.L.R.  400. 

Deductions-  Trustees  of  deceased  partners 
— Wills  of  testators  who  died  before  1st  July 
1910 — Beneficiaries  not  relatives  of  testators 
by  blood,  &c. — Land  Tax  Assessment  Act 
1910-1912  (No.  22  of  1910  -No.  37  of  1912), 
S.  38  (7).] — Certain  lanrls  were  held  as  to  one 
undivided  moiety  by  trustees  in  fee  under 
the  will  of  A.  as  joint  tenants,  and  as 
to  the  other  undivided  moiety  by  other 
trustees  in  fee  under  the  will  of  B.  as 
tenants  in  common,  so  that  the  trustees  of 
A.  and  those  of  B.  were  joint  owners  within 
tlie  meaning  of  the  Land  Tax  Assessment 
Aei  1010-1012.  Both  A.  and  B.  had  died 
before  1st  July.  1910.  The  trustees  of  A. 
held  on  behalf  of  the  children  of  A.  equally, 
and  the  trustees  of  B.  on  behalf  of  the 
children  of  B.  equally;  the  children  of  A. 
were  not  related  to  B.,  nor  the  children 
of  B.  to  A.  Held  by  Isaaes,  Gaian  Duffy 
and  Rirh.  -TJ.  {Griffith,  C.J.,  and  Barton, 
J.,  dissenting),  that  the  trustees,  as  repre- 
senting the  beneficiaries  under  the  above- 
mentioned  wills,  were  not  entitled  to  the 
beneHt  of  s.  38  (7)  of  the  Land  Tax  As- 
I  sessment  Act  1910-1912.  Isles  v.  Federal 
Commissioner  of  Land  Tax,  14  C.L.R.  372, 
distinguished.  Baird  v.  Federal  Commis- 
sioner of  Land  Tax,  10  C.L.R.  490,  dis- 
cussed. Clifford  and  others  v.  The  Deputy 
Federal  Commissioner  of  Land  Tax  for 
X.S.W.,  10  C.L.R.  593. 

(/)  Lk.ases. 

Land  subject  to  lease — Building  lease- 
Assessment  of  Lessee  Unimproved  value  of 
lease  —  Deductions  Rates  and  Taxes  — 
Repairs — Land  Tax  Assessment  Act  1910-1911 
(No.  22  of  1910  No.  12  of  1911),  s.  28.1— 
rniinj. roved  land  was  leased  before  1st  July. 
1010  for  a  term  of  4(i%  years  by  a  lease 
under  which  the  les.<5ee  covenanted  to  pay 
an  annual  rent,  to  jiay  rates  and  taxes 
in  respect  of  the  premi.ses,  to  erect  at  a 
certain  cost  buildings  on  the  land,  to  keep 
such    linildings    in    good    repair,    and    to   de- 
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liver  tliem  up  to  the  lessor  in  good  i-epair 
at  the  end  of  the  term.  Held,  that  in  ap- 
portioning the  unimproved  value  of  the 
land  between  the  lessor  and  the  lessee  the 
lessee  was  not,  under  s.  28  of  the  Land 
Tax  Assessment  Act  1910-1911,  entitled  to 
have  either  the  amount  expended,  for  rates 
and  taxes  or  for  repairs  added  to  the  re- 
served rent  or  allowed  as  a  deduction. 
Apperh/  v.  The  Federal  Commissioner  of 
Land   Tax.    17    C.L.R.   535. 

Leases  granted  before  commencement  of 
Act — Assessment  of  lessee — Sub-lease — Un- 
improved value — Basis  of  calculation — Regu- 
lations, validity  of — Land  Tax  Assessment  Act 
1910-1911  (No.  22  of  1910— No.  12  of  1911),  s. 
28 — Land  Tax  Regulations  1911  (Statutory 
Rules  1911,  Nos.  8.  23.  83.  176),  reg.  51.]— 
Regulation  51  of  the  Land  Tax  Regulations 
1911,  whicli  provides  inter  alia  that  for 
tne  purposes  of  s.  28  of  the  Land  Tax  As- 
sessment Act  1910-1911  the  unimproved 
value  of  a  leasehold  estate  in  land  under 
a  lease  made  before  17th  November,  1910. 
shall  be  calculated  on  a  4^^  per  cent,  basis, 
is  valid.  Metliod  of  ascertaining  the  un- 
improved value  of  the  estate  of  a  lessee 
of  land  leased  before  the  commencement 
of  the  Land  Tax  Assessment  Act  and  of 
which  sub-leases  were  granted  by  the  lessee 
before  that  date,  discussed.  Heydon  v. 
Deputy  Federal  Commissioner  of  Land  Tax 
(.A'.-S'.TT.i,   17   C.L.R.  727. 

{g)  Unimproved  Value.. 

"  Value  of  Improvements  " — ^What  are  im- 
provements— Land  Tax  Assessment  Act  1910- 
1912  (No.  22  of  1910— No.  37  of  1912),  s.  3.]— 

The  term  '"  value  of  improvements "  in  re- 
lation to  land,  as  defined  in  s.  3  of  the 
Land  Tax  Assessment  Act  1910-1912,  in- 
cludes the  present  enhancement  of  the  value 
of  the  land  attributable  to  the  operations 
of  man  upon  the  land  effected  since  the  land 
had  ceased  to  be  Crown  land,  the  benefit 
of  which  continues  at  the  date  of  valua- 
tion, and  also  inchules  the  present  enhance- 
ment of  value  attributable  to  those  opera- 
tions of  nature  wliicli  are  only  eflfectual  by 
reason  of  what  man  has  done.  The  word 
'■  improvements "  in  the  definition  of  the 
term  '"  unimproved  value  "  of  land  in  that 
section  includes  such  of  the  above-mentioned 
operations  of  man  and  nature  as  have  con- 


tributed to  bring  about  the  present  enhance- 
ment of  the  value  of  the  land.  Morrison 
V.  Federal  Commissioner  of  Land  Tux.  17 
C.L.R.  498. 

Evidence — Subsequent  subdivisional  sale 
of  land — Conditions  of  sale — Valuations  of 
land  by  State— Land  Tax  Assessment  Act  1910 
(No.  22  of  1910),  ss.  3,  17.]— In  estimating  the 
unimproved  value  of  land  under  the  Land 
Tax  Assessment  Act  1910  the  probability 
of  the  land  bringing  a  higlier  price  if  sub- 
divided before  sale  than  if  sold  in  one  block 
is  an  element  to  be  taken  into  consideration,, 
but  is  no  more.  Although  the  Commis- 
sioner of  Land  Tax  is  entitled  under  s.  17 
of  the  Land  Tax  Assessment  Act  1910  to- 
haA'e  regard  to  the  valuation  of  land  for 
the  purpose  of  State  land  tax,  on  an  appeal 
from  an  assessment  of  land  that  valuation 
is  not  evidence  of  the  value  of  the  land.  The 
Federal  Commissioner  of  Land  Tax  w 
!   Duncan,  19  C.L.R.  551. 

Taxable  value^ — Unimproved  value — Im- 
proved value — Value  of  improvements — Land 
used  as  racecourse — Most  suitable  purpose  to 
which  property  can  be  applied — Deduction — 
Evidence — Land  Tax  Assessment  Act  1910- 
1911  (No.  22  of  1910— No.  12  of  1911),  ss.  3,  15, 
17,  18,  23  (1),  46,  48.]— The  term  'Walue  of 

I  improvements  "  in  the  Land  Tax  Assess- 
ment  Act  1910-1911,  as  defined  by  s.  3, 
means  the  added  value  Avhich  the  existing 
improvements  give  to  the  land  at  the  date 
of  valuation  irrespective  of  the  cost  of  the 
improvements — not  the  value  which  they 
gave  from  their  creation  up  to  that  date^ 
nor  the  value  which  past  improvements 
have  given.  To  arrive  at  the  "  unimproved 
value  ■'  of  land  for  the  purposes  of  the  Act. 
the  improvements  existing  at  the  time  of 
valuation  upon  the  land  itself  or  legally 
incident  to  its  enjoyment  are  to  be  as- 
sumed  as   not   made;    but   the   existence   of 

I  past  improvements,  and  the  eff"eet  whicli 
they  or  their  use  have  had  in  bringing- 
the  land  up  to  its  then  value,  are  not 
to  be  ignored.  The  ordinary  principle  of 
ascertaining  the  value  of  land  on  a  given 
date  stated  by  Isaacs.  J.,  in  his  judgment 
in  Spencer  v.  The  Commonioealth.  5  C.L.R.. 
418,  at  p.  441,  applies  to  the  ascertainment 
of  the  value  of  land  at  that  date  for  the 
purposes  of  the  Land  Tax  A.-isessment  1910- 
1011.     Land,  which  in  its  original  state  was 
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of  till-  vininiprovi'd  value  of  loss  than  £4.800, 
was  improved  for  certain  purposes  which 
<lid  not  turn  out  to  be  successful.  It  was 
subsequently  purchased  and  equipped  and 
u.sed  as  a  rececourse.  for  whicli  purpose 
it  was  peculiarly  adapted:  and  after  being 
used  as  such  was  sold  for  £;n,000.  The 
value  of  the  land  as  a  racecourse  depended 
\ipon  its  registration  by  license  from  the 
<Jueensland  Turf  Club,  which  had  already 
for  some  years  granted  the  same  to  the 
•owner  for  the  time  being  of  the  land.  Held, 
(1)  that  for  the  jnirposc  of  ascertaining 
the  taxable  value  under  the  La)id  Tax  As- 
,srssment  Act  1910-1911,  the  land  must  be 
valued  as  a  registered  racecourse,  and.  in 
the  circumstances,  with  tiie  likelihood  of 
the  registration  not  being  refused  in  the 
future,  and  as  such  the  evidence  showed  it 
to  be  of  an  improved  value  of  £31,000;  (2) 
that  to  ascertain  the  unimproved  value  it 
was  only  necessary  to  deduct  the  value  of 
the  improvements,  which  were  to  be  valued 
according  to  the  sense  given  to  the  term 
"  value  of  imjjrovements  "  by  the  definition 
in  s.  3  of  the  Act.  X  a  than  v.  Commis- 
moncr  of  Land  Tax,  (1912)  S.R.  (Qd.), 
191,  reversed.  Commissioner  of  Land  Tax  V. 
ynthan,    10   C.L.R.   0.54. 

(7()    Conversion-. 

Land — Taxation.] — For  fiscal  purposes  the 
Crown  takes  land  as  it  finds  it,  and  the 
■equitable  doctrine  of  notional  conversion  is 
not  applicable.  In  re  de  Larcey's  l^uceession 
L.R.  .")  Ex.  102,  followed.  Archer  v.  Federal 
i'ommissionrr  of  Land  Tax.  13  C.L.R.  557. 

III.  APPORTIONMENT. 

Provision  for  apportionment  of  federal  land 
tax — Validity— Interpretation  —Land  Tax  As- 
sessment Act  1910  ( No.  22  of  1910)  ss.  37,  63.1— 
The  owner  of  certain  land,  sold  it  shortly 
before  the  coming  into  operation  of  the 
Land  Tax  Assesment  Art  1910.  and  the 
purchaser  entered  into  possession  shortly 
tiftcr  that  date.  One  of  the  conditions  of 
the  contract  of  sale  provided  that  the  pur- 
<'haser  should  be  liable  for  "all  rates  and 
taxes  and  insurance  premiums  accruing  or 
falling  ihie  from  and  after  the  date  of 
possession  "  but  that  "  all  annual  out- 
goings and  insurance  premiums  in  respect 
of  the  property  sold  '  should  be '  appor- 
tioned   between    th::^    vendor    and    purchaser 


u])    lo    such    date."    The    vendor,    who    also 
owned   other   land,   having  paid   the  federal 
land  tax  in  respect  of  the  whole  of  his  land 
including    the    land    so    sold    for    the    year 
during  which   the  purchaser  went  into  pos- 
session.     Held,    that    the    federal    land    tax 
was  an  aniuial  outgoing  within  the  meaning 
of   the   condition ;    that   the   agreement   that 
I   the   land  tax   for   that  year   should    he   ap- 
I   portioned  was  not  affected  by  s.  63  of  the 
j   Act;    and,    therefore,    that   the    vendor   was 
I   entitled    to    recover    from    the    purchaser    a 
I  sum    which    would    represent    a    portion    of 
I  the  federal   land  tax  payable   in   respect   of 
i   land    whose   unimproved    value    was    equiva- 
lent to  that  of  the  land  sold   proportionate 
to  the  period  of  the  year  during  Mhich  the 
I   purchaser    had    been    in    possession.      Held, 
further,  that  the  purchaser  was   not  liable 
to    pay    at    the    higher    rate    at    which    the 
vendor    was    liable    to    pay    because    of    his 
owning    other    land.      Paterson    v.    Farrell, 
(1912)    V.L.R.  17:   33  A.L.T.  149,  reversed. 
Patterson   v.  Farrcll.   14  C.L.R.  348. 

IV.  VALUATION. 
Landed  estate — Classification  and  valuation 
— Duty  of  classifiers  to  include  all  separate 
areas  "  not  more  than  five  miles  apart  " 
—  Sale  of  portion  of  landed  estate  — 
Subsequent  sale  of  balance — Whether  original 
classification  stands  good — Land  Tax  Act 
1877  (Vict.)  (Ne.  575),  ss.  2. 14, 18.  21,  40,  44— 
Land  Tax  Act  1890  (Vict.)  (No.  1107),  ss.  3, 
4,  14,  15,  18,  22,  34,  35,  39,  40,  41.]— The 
classification  of  a  landed  estate  under  s.  3 
of  the  Land  Tax  Art  1890  (Vict.)  is  not 
invalidated  by  the  omission  to  include  in 
the  estate  as  classified  a  separate  piece  of 
land  of  the  same  owner  not  more  than  five 
miles  distant  from  the  land  classified.  An 
objection  by  the  owner  to  such  omission 
must  be  taken  at  the  time  of  the  classifi- 
cation by  appeal  under  s.  22  or  otherwise. 
Where  the  owner  of  a  landed  estate  sells 
])ortion  of  it,  retaining  a  quantity  sufficient 
in  area  and  value  to  constitute  a  landed 
estate  within  the  meaning  of  the  Act,  and 
suh.seciuently  sells  the  ])ortion  so  retained, 
and  the  proper  notices  under  the  Act  are 
given,  the  land  last  sold  remains  a  landed 
estate  in  resi)ect  of  which  the  purchaser  is 
liable  to  pay  land  tax  without  any  fresh 
classification  or  valuation.  The  King  v. 
Atkinson.     (190."))     V.L.R.    098:     27    A.L.T. 
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S6,  reversed.  The  first  proposition  in  The 
King  v.  Chlrnside,  (1905)  V.L.R.  522;  27 
A.L.T.  52,  overruled.  The  King  v.  Atkin- 
son, 3  C.L.R.  632. 

V.    RENT. 

Covenant  to  pay  as  rent  a  sum  equal  to 
■one-third  of  land  tax — Validity — Altering 
incidence  of  taxation,] — See  Landlord  and 
Tenant.  Harris  v.  Sydney  Glass  and  Tile  Co. 
2  C.L.R.  227. 


LARCENY. 

See  Criminal  Law. 

Recent  possession  of  stolen  goods— Evidence 
to  go  to  jury.] — Schijfman  v.  The  King,  11 
C.L.R.  255. 


LEASE. 

Crown  lands.] — See  Landlord  and  Ten- 
ant— Mines. 

Leave    to    appeal.] — See    High    Court- 
Practice. 


LICENSE. 

Fees,  Brewers' — Police  power  of  States — 
Duties  of  Excise.] — See  CoNSTiTX7rioN.4.L  L.-vw. 
Peterswald  v.    Bartley,    1   C.L.R.   497. 

Grocer's — "  Goods  and  chattels  " — Repu- 
ted ownership.] — See  Insolvency.  Jack  v. 
Smail,  2  C.L.R.  684. 

Lease  —  Selection  —  Land  alienated  from 
the  Crown  in  fee  simple — Water  race.] — See 
Mines.     Hegarty  v.  Ellis,  6  C.L.R.  264. 

Liquor  —  Discrimination  against  wine 
produced  in  another  State — Validity  of  State 
legislation.]  —  See  Constitutional  Law. 
Fox  V.  Bobbins,  8  C.L.R.  115. 

Mining  tribute  —  Revocation  of  license.] — 
Specific  performance.] — An  oral  license  to 
mine  on  tribute  is  revocable  unless  the 
facts  are  such  that  a  Court  of  Equity  will 
enforce  specific  performance.  Moffat  v. 
Sheppard,  9  C.L.R.  265. 

Whether  personal  or  not.] — Licenses  to 

mine  on  tribute  are  not  personal,  hut 
authorize  the  employment  of  a  reasonable 
number  of  men.     lb. 


Registration  —  Prescribed  form  • —  Varia- 
tion —  Matter  of  substance  —  Transfer  of 
Land  Act  1890  (Vict.)  (No.  1149),  ss.  99,  240, 
Ninth  Schedule.] — See  Lajid.  Crowley  v. 
Templeton,  17  C.L.R.  457. 


Legislative  power.] 
Law. 


LEGISLATION. 

.See  Constitutional 


LEGITIMACY. 

Presumption  of  —  Infant.]  —  See  Immi- 
chation  Restriction.  Potter  v.  Minahan, 
7  C.L.R.  277. 


LIBEL, 

See  Defamation. 


Occupation  —  Relationship  between  Crown 
and  licensee — Agreement  by  Crown  not  to 
disturb  licensee — Implication  of  covenant  for 
quite  enjoyment.]  —  See  Crown  Lands. 
G'Keefe  v.   Williams,  5  C.L.R.  217. 
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1.  Al'l'LlCATlON  KOlt  CElVriFlCATE. 
License  -  Procedure  before  Licensing 
Bench— Evidence  —  Counsel  Appeal 
Case  stated  Jurisdiction  of  the  Supreme 
Court  Review  of  findings  of  fact  Licensing 
Act  1902  (Tas.)  (2  Edw.  VU.  No.  32  ),  ss.  31, 
72.  85.1 — On  an  application  to  a  Licensing 
Hcncli  for  a  certilicate  for  a  license  uuder 
s.  :51  of  the  Liccnsiufi  Act  1002  (Tiis.). 
tlie  Bench  may  take  evidence  and  allow 
counsel  to  examine  witnesses  for  the  pur- 
pose of  informing  tiiemselves  as  to  the 
locality  of  the  house  in  respect  of  which  a 
license  is  sought  and  the  necessity  for  sucli 
a  licensed  house  in  tiie  locality,  notwith- 
standing that  there  has  been  an  attempted 
opposition  under  s.  72  which  has  failed. 
Semblc.  on  the  liearing  of  a  case  stated  by 
a  Licensing  Bench  under  s.  85  of  the  Act 
the  Supreme  Court  has  no  jurfsdiction  to 
review  the  findings  of  fact  by  the  Licensing 
Bench.  Deegan  v.  Licensing  Bench  of  ffo- 
hart.    8   C.L.R.   72o. 

IT.  CLUB.  RE<iISTRATIOX. 
Appeal  to  Quarter  Sessions  from  an  order 
of  Licensing  Court  Rehearing  —  Liquor 
Act  (N.S.W.)  (No.  18  of  1898).  s.  108-  Liquor 
(Amendment)  Act  (N.S.W.)  (No.  40  of  1905). 
ss.  46-52.1 — The  Liquor  (Amendment)  Act 
lon.'i  (X.S.W.).  which  was  passed  for  the 
purposes,  amongst  otliers,  of  making  fresh 
provision  for  the  control  of  the  sale  of 
liquor  in  houses  .licensed  under  the  Prin- 
cipal Act.  and  also  for  placing  clubs  in 
which  liquor  was  sold  on  a  footing  analo- 
gous to  that  of  licensed  houses,  gives  the 
Licensing  Courts  jurisdiction  to  deal  witli 
the  registration  of  such  clubs,  and  to  make 
orders  in  respect  thereof.  Sect.  1  provides 
that  the  Act  shall  be  "  construed  with  the 
Lifjiior  Art  1808"  (N.S.W.)  thereinafter 
referred  to  as  the  Principal  Act.  Sect.  108 
of  the  Liquor  Act  1898  provided  that  "Any 
person  aggrieved  by  any  adjudication  of  a 
Licensing  Court  .  .  .  made  under  this 
Act,  "  subject  to  certain  exceptions  may  ap- 
peal to  the  Court  of  Quarter  Sessions, 
which  "  shall  have  power  to  hear  and  de- 
termine the  matter  of  the  appeal  in  a 
stimmary  way,  and  shall  and  may  exercise 
all  the  powers  conferred  by  s.  3  of  the  Art 
.5  Wm.  IV.  No.  22.  "  and  the  Jnferprrtntion 
Art    1S07     (X.SAV.  I.    s.    12.    provided    that 


every  Act  ann'nding  an  Act  should  be  con- 
strued witii  tiic  amended  Act  and  as  ])art 
thereof,  unless  the  contrary  intention 
should  appear  in  the  amending  Act.  HrUt. 
that  the  Liquor  [Amendinent)  Act  19()."> 
sli<mld  be  construed  as  part  of  the  Liquor 
Act  1898,  and  therefore,  by  s.  108  of  the 
latter  Act,  an  appeal  lies  to  Quarter  Ses- 
sions from  an  order  made  by  a  Licensing 
Court  under  tlie  former  Act,  granting  re- 
gistration to  a  club.  The  omission  of  the 
words  "  and  as  part  thereof "  from  s.  1 
of  tlic  Aincmling  Act  is  not  sufficient  tO' 
sliow  a  ••  contraiy  intention"  within  the 
meaning  of  s.  12  of  the  Interpretation  Act 
1807.  Held,  further,  that  such  an  appeal 
should  be  by  way  of  rehearing,  and,  there- 
fore, the  reception  of  fresh  evidence  by  the 
Court  of  Quarter  Sessions  is  not  objection- 
able provided  that  it  is  restricted  to  the 
issues  raised  before  the  Licensing  Court. 
I  The  legislature  having  given  the  Court  of 
I  Quarter  Sessions  a  new  appellate  jurisdic- 
tion must  be  taken  to  have  intended  that 
that  jurisdiction  should  be  exercised  ac- 
cording to  the  established  mode  of  proce- 
dure in  appeals  before  that  Court.  Ex- 
parte  Hirccney.  (1906)  6  S.R.  (N.S.W.), 
146.  affirmed.  Sirceney  v.  Fitshardinge,  4 
C.L.R.   716. 

III.  LOCAL  OPTION. 

Licensed  victualler's  license  —  Renewal  — 

Resolution    existing    that    no    new    licenses 

should  be  granted     Additions  to  premises — 

Licensing  Act  1885  (Qd.)  (49  Vict.  No.  18). 

ss.  29,  32. 115. 124.1  -  Soot.  1 24  of  the  Liren.oimi 

Act     ISS.j     K^il.).    provides    that     "if    the 

i    third    resolution"     (that    no    new    licenses 

:    shall  be  granted)    "is  adopted,  it  shall  not 

;    he     lawfnl     for     tlie     Licensing     Authority 

to     grant     a     certificate     for     a 

licensed  victualler's  license     ...     to  any 

person   for  the  sale  of  liquor   in   any   house 

or   premises  within   the  area   unless  at   the 

time  of  the  adoption   of  .such    resolution   a 

license   was    current    and    in    force    for    the 

sale  of  liquor  in  such   house  or  premises.  '* 

Held,  tliat  a   renewal   of  a  license  can  only 

be  granted    in    respect    of    substantially   the 

same   premises    as    those    in    existence   when 

I    the  third    resolntion.  was   adopted.      Special 

leave  to  appeal:    /?.  V.   Lircn-iing  Authority 

of   l^oiitli    Hrifihnnr   and    Brnf^nnn :    Er   parte 
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Moore,     (1912)     S.R.     (Qd.),    220,    refused. 
Brosnan  v  The  King,  15  C.L.R.  466. 

Local  option  vote — Resolution  for  reduction 
carried — Subsequent  resolution  for  continu- 
ance of  "  existing  licenses,"  effect  of — Liquor 
(Amendment)  Act  1905  (N.S.W.)  (No.  40  of 
1905),  ss.  67,  69.] — Sect.  67  of  the  Liquor 
(Amendment)  Act  1905  (X.S.W.)  pro- 
vides that  "  (1)  E.xcept  where  resolution 
C  of  this  section  has  previously  been  car- 
ried and  is  in  force  in  an  electorate,  the 
following  resolutions  shall  be  submitted  to 
the  vote  of  the  electors: — "  (a)  That  the 
number  of  licenses  existing  in  tlie  elec- 
torate continue  (Resolution  A.).  "  (h) 
That  the  number  of  licenses  existing  in  the 
electora'te  be  i-educed  ( Resolution  B. ) . 
'•  (c)  That  no  licenses  be  granted  in  the 
electorate  (Resolution  C.)  .  .  .""(«) 
If  resolution  A  is  carried,  the  number  of 
licenses  (within  the  electorate)  of  the  re- 
spective descriptions  shall  not  exceed  the 
number  at  the  time  of  the  taking  of  the 
vote."  Held,  that  where  a  resolution  for 
continuance  has  been  carried  after  a  pre- 
vious resolution  for  reduction,  the  number 
of  licenses  wiiich  are  to  continue  is  exclu- 
sive of  tliose  licenses  already  extinguished 
or  in  process  of  extinction  pursuant  to  the 
previous  resolution  for  reduction.  Special 
leave  to  appeal:  Ex  parte  Hey,  11  S.R. 
(X.S.W.),  234,  refused.  Hey  v.  Brookes, 
13  C.L.R.  219. 

IV.  OFFENCES. 
(a)  Being  Foltnd  on  Licensed  Premises. 
Person  found  on  licensed  premises  during 
prohibited  hours — Liability  of  licensee — "Law- 
ful purpose  " — Mens  rea — Liquor  (Amend, 
ment)  Act  1905  (N.S.W.)  (No.  40  of  1905),  ss, 
17,  19.] — Tlae  Liquor  (Amcndnunt)  Art  1905. 
by  s.  17  provides  that  any  person  found  on 
licensed  premises  at  any  time  when  the 
premises  should  not  be  open  for  the  sale  of 
liquor  shall  be  liable  to  a  penalty  unless 
he  was  at  the  time  a  lona  fide  lodger,  ser- 
vant, inmate,  or  traveller,  or  was  not  on 
the  premises  "  in  contravention  of  the  pro- 
visions of  this  Act. "  Sect  19,  by  sub-ss. 
(1),  (2)  and  (3),  empowers  a  police  officer 
to  make  enquiries  of  any  person  found  on 
licensed  premises  at  such  a  time  as  to  his 
name  and  address,  and  in  certain  cases  to 
C.L.R.D.  17 


arrest  him  without  warrant,  and  sub-e.  <4> 
provides  that  a  licensee  upon  whose  pre- 
mises any  person  is  so  found  shall,  unless 
he  proves  that  such  person  was  there  "  for 
a  lawful  purpose,  "  be  liable  to  a  penalty. 
A  person  who  was  not  a  lodger,  servant, 
inmate  or  traveller,  was  found  by  the  police 
on  licensed  premises  during  prohibited 
hours  playing  cards  with  a  lodger  for 
money.  The  onh'  prohibition  in  either  the 
Principal  Liquor  Act  1898  or  the  Amending 
Act  of  1905  with  reference  to  card  playing 
is  in  s.  46  of  the  former  Act,  which  makes 
it  an  offence  for  a  licensee  to  suffer  gaming 
for  stakes  or  any  unlawful  game  to  be 
carried  on  on  his  premises.  In  a  prosecu- 
tion of  the  licensee  for  an  offence  under  s. 
19,  sub-s.  (4),  it  was  proved  that  the 
licensee  had  no  knowledge  of  the  presence 
of  the  stranger  on  his  premises.  Held, 
that  the  licensee  Avas  not  guilty  of  an 
offence  under  the  section.  The  words  "  law- 
ful purpose "  in  that  section  mean  a  pur- 
pose not  made  unlawful  by  the  Liquor  Acts, 
and  there  is  nothing  in  those  Acts  making 
the  mere  act  of  gaming  for  stakes  on 
licensed  premises  irrespective  of  the  know- 
ledge of  the  licensee  an  unlawful  act.  Per 
Griffith,  C.J. — Sect.  17  is  expressly  limited, 
so  far  as  the  test  of  lawfulness  is  con- 
cerned, to  the  provisions  of  the  Amending 
Act,  but,  quaere,  whether  s.  19,  sub-s.  (4), 
is  so  limited.  Quaere,  also,  whether  know- 
ledge or  mens  rea  on  the  part  of  the  licensee 
is  necessary  in  order  to  render  him  liable 
under  s.  19.  Per  O'Connor  and  Isaacs,  JJ. 
— The  doctrine  of  tnens  rea  has  no  applica- 
j  tion,  the  offence  being  constituted  in  such 
!  terms  as  to  render  the  licensee's  knowledge 
i  of  the  person's  presence  on  his  premises,  or 
purpose  in  being  there,  immaterial.  Ex 
parte  Lynch,  (1908)  8  S.R.  (N.S.W.),  636, 
affirmed.     Bear  v.  Lynch,  8   C.L.R.   592. 

Presence  on  licensed  premises  in  '•  con- 
travention of  '•  provisions  of  the  Act  — 
Purpose  of  presence  —  Licensing  Act  1906 
(Vict.)  (No.  2068),  s.  76.]  —  The  words 
"  in  contravention  of  the  provisions  of 
this  Act "  in  s.  76  (2)  of  the  Licensing 
Act,  1906,  mean,  "  in  prosecution  of  a 
purpose  inconsistent  with  obserA-ance  of 
the  provisions  of  this  Act."  So  held  by 
the  Court  {O'Connor,  J.,  dissenting). 
Therefore,    where    a    person    went    into    a 
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hott'l  oil  a  Sumlav  (wlu'ii  tlu'  sale  of  liquor 
is  prohibiUHl )  with  the  ohjret  of  obtaining 
liquor,  but  was  iinsucce.ssful,  his  presence 
there  was  in  contravention  of  the  pro- 
visions of  the  Act,  and  he  was  proi)erly 
convicted  of  having  been  found  on  licensed 
premises  at  a  time  when  such  premises 
should  not  be  open  for  the  sale  of  liquor 
to  the  public.  Charles  v.  Crierson,  (1908) 
V.L.R.  234;  29  A.L.T.  222,  reversed.  Charles 
v.  Griersoti,  7  C.L.R.  18. 

(6)    .ArsTKAi.iAN  Wink  I.icknsk. 

'•  ("ol.oNIAl,.'" 

Rights  and  obligations  of  licensee — Per- 
mitting liquor  other  than  wine,  &c.,  to  be 
brought  on  premises  Liquor  purchased  for 
customer  Licensing  Act  1906  (Vict.)  (No. 
2068).  ss.  31,  32-Licensing  Act  1890  (Vict.) 
(No.  1111),  ss.  5.  12.]— Sect.  32  (1)  of  the 
l.ie<nsi)ig  Art  1906  (Vict.)  is  not  limited 
to  liquor  (other  than  wines,  <S:c.),  brought 
on  the  licensed  premises  for  the  purpose  of 
.sale  by  the  licensee,  or  which  is  the  pro- 
perty of  the  licensee.  The  effect  of  s.  31 
( 1 )  of  the  Licensing  Act  1906  is  to  change 
the  name  of  a  colonial  wine  license  to  an 
Australian  wine  license.  Sect.  32  imposes 
the  same  restrictions  upon  the  holders  of 
all  such  licenses,  wiiether  tliey  were  origi- 
nally granted  as  colonial  wine  licenses  or 
as  Australian  wine  licenses.  Held,  there- 
fore, that  a  person  who,  before  the  Licen- 
sing Act  1906  came  into  force,  obtained 
pursuant  to  the  Licensing  Act  1890  a  re- 
newal of  his  colonial  wine  license,  and  w-ho 
in  1907  permitted  stout  bought  on  behalf  of 
a  customer  to  be  brought  on  his  licensed 
premises,  was  proiu-rly  convicted  of  an 
tiflfence  under  s.  .T2  ( 1 )  of  tlie  Licensing  Act 
1906.  wliich  forbids  the  bringing  of  liquor 
other  than  Australian  wine  on  i)remises  for 
which  an  Australian  wine  license  is  in 
force.  flraham  v.  Lucas,  (1907)  V.L.R. 
478;  29  A.L.T.  100.  afTirmod.  Lucas  v. 
fjraham,  r,  C.L.R.   188. 

fc)     MAKINfi    BkEK   W  ITHOI  T   A    LICENSE- 

Liquor  below  dutiable  standard  when 
brewed  Subsequent  increase  in  alcoholic 
strength— Not  part  of  process  of  making.  |— 

Srr  Beer.      Wilcox  v.  Doiwhor,  3  C.L.R.  83. 

(d)      PRO-SEfTTION,    XOTKE    or 

Licensing  —  Notice  of  prosecution  —  "  In- 


stitution ol  proceedings  "  —  Notice  given 
after  lodging  complaint  —  Licensing  Act 
1885  (Qd.)  (49  Vict.  No.  18),  s.  75  (2)— Liquor 
Act  1886  (Qd.)  (50  Vict.  No.  30),  s.  25- 
Justices  Act  1886  (Qd.)  (50  Vict.  No.  17),  ss. 
42,  52.] — In  a  i)ros(Huti(>n  under  the  Queens- 
land Liquor  Act  1886  for  any  of  the  offences 
named  in  s.  2;)  of  that  Act,  the  provisions 
of  that  section — tiiat  notice  in  writing  of 
the  intended  prosecution  shall  be  given  to 
tlie  person  intended  to  be  ])rosecuted,  speci- 
fying the  section  of  the  Act  for  breach  of 
which  the  prosecution  is  intended  to  be 
instituted — are  not  satisfied  by  the  service 
of  a  notice  of  prosecution  after  the  infor- 
mation for  ilic  otTence  in  question,  had 
already  bt'cii  laid.  A  prosecution  has  been 
■'  instituted "  as  soon  as  the  complaint  is 
j  lodged  and  the  summons  issued.  Doherty 
V.  Walsh;  Ex  parte  Walsh,  (1907)  St.  R. 
(Qd.)  180.  reversed.  Walsh  v.  Unhrrf,/.  .") 
C.L.R.   197. 

V.  PERMIT   TO   SELL   LIQUOR   AFTER 
HOURS. 

Special  permit — Premises  "  in  the  neigh- 
bourhood of  "  railway  station — Permit  neces- 
sary for  "  the  public  convenience  " — Licen- 
sing Act  1890  (Vict.)  (No.  1111),  s.  7.1— Sect.  7 
of  tlie  Licensing  Act  1890  (Vict.)  provides 
that  in  respect  of  licensed  premises  "  in  the 
neighbourhood  of"  (amongst  other  places) 
])laces  at  which  coaches  or  trains  arrive,  or 
from  which  they  depart,  at  an  hour  earlier 
tiian  6  a.m.  or  later  than  11.30  p.m.,  the 
licensee  may  .sell  liquor  earlier  than  6  a.m. 
or  later  than  11.30  p.m.  on  obtaining  a  spe- 
cial permit  so  to  do  from  the  Licensing 
Court,  provided  that  the  Court  shall  satisfy 
itself  by  evidence  that  such  permit  "  is 
necessary  for  the  public  convenience. " 
Ueld,  that  tlie  tiucstion  wiiether  licensed 
premises  are  in  the  neighbourhood  of  a  rail- 
way station  within  the  meaning  of  that 
section  is  a  question  of  fact,  which  maj'  be 
answered  in  the  affirmative  if  they  are  con- 
veniently available  foi-  use  liv  persons  de- 
siring to  use  tlic  railway  station.  Held, 
therefore,  that  tlie  Licensing  Court  might 
properly  liiid  tliat  licen.sed  premises  in 
Collins  Street,  Melbourne,  distant  about  350 
yards  from  tlie  Flinders  Street  Railway 
Station,  were  in  the  neighbourhood  of  that 
raihvav   station   within  the  meaninj;  of  the 
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section.  Held,  also,  thai  tlie  fact  tliat  a 
considerable  number  of  persons  wlio  use 
railway  trains  after  11.30  p.m.  makes  it  a 
practice  to  use  certain  licensed  premises 
for  the  purpose  of  having  supper  there 
after  11.30  p.m.  and  desire  to  have  liquor 
with  their  suppers  is  evidence  from  which 
the  Licensing  Court  may  properly  find  in 
respect  of  those  premises  that  a  special 
permit  is  necessary  for  the  public  conveni- 
ence within  the  meaning  of  the  section. 
Mooneye.  Lucas,  1909  V-L-R.  333  ;  31  A  L.T. 
3,  reversed.  Lncas  v.  Mooney,  9  C.L.R."  231. 

VI.  WAYSIDE  HOUSE  LICENSE. 

Removal  of  license  to  other  premises- 
Jurisdiction  of  Licensing  Court — Licensing 
Act  1911  ( W.A.)  (No.  32  of  1911),  ss,  30,  57.]— 
Sect.  30  of  the  Licensing  Act  1911  (W.A.) 
provides  (inter  alia)  that  '"no  license  for 
a  wayside  house  shall  be  granted  or  re- 
newed for  any  house  or  premises  situated 
within  a  distance  of  ten  miles  from  any 
municipal  district  or  townsite  in  which  the 
])opulation  exceeds  one  hundred  persons. " 
Sect.  .57  provides  that  "  ( 1 )  Xo  removal 
of  a  license  from  one  district  to  another 
shall  be  lawful  but  if  any  licensee  desires 
to  remove  his  license  from  his  licensed 
premises  to  any  other  premises  in  the  same 
district    he    shall    give    and    piiblish    notice 

of  his  intended  application 
(4) The  Licensing  Court  shall  not  make  an 
jrder   of   removal   unless    satisfied   that   no   \ 
?^alid    objection    to    such    removal    is    made 
i)y  the   owner   of   the   premises   to  which  a 
license  is  attached  but  subject  thereto  may, 
in  its  discretion,  grant  or  refuse  the  appli- 
cation. "        Held,     by     Griffith,     C.J.,     and 
iPoirrrs.    .J.     (Garan    Duffy.    J.,    doubting), 
that  the  effect  of  removal  is  that  the  license 
[applies   to   the   new   premises,   and,   having 
[regard  to  the  provisions  of  the  Act  as  to 
the   character   of   a    license,    operates    as    a 
rant  of  a  license  in  respect  of  those  pre- 
lises,    and    consequently   that    a    Licensing 
3urt  has  no  jurisdiction  to  make  an  order 
for    the    removal    of    a    wayside    license    to 
jther   premises   in   the   same   district   which 
ire  within  ten  miles  of  a  municipal  district 
townsite    in    which    the    population    ex- 
one     hundred     persons.       Licensing 
Jourt  for  Northam  and  Another  v.  Worner, 
19   C.L.R.   521. 


LIEN. 

Money  expended  in  paying  off  mortgage  on 
subject  matter  of  action, 1 — A  person  who 
voluntarily  pays  off  a  mortgage  over  per- 
sonal property  belonging  to  another  under 
a  mistake  of  fact  not  caused  or  con- 
tributed to  by  the  mortgagor  has  no  lien 
on  the  property  for  the  amounts  so  paid. 
Falcke  v.  Scottish  Imperial  Insurance  Co.. 
34  Ch.  D.  234,  applied.  Hill  v.  Ziymacl;  7 
C.L.R.   352. 

On  assets—Executors  carrying  on  business 
under  terms  of  will.] — .See  Insolvency. 
Savage  v.  Union  Bank  of  Australia; 
Whitelaw  V.  Union  Bank  of  Australia,  3 
C.L.R.   1170. 


LIFE  ASSURANCE. 

See  Insurance.   Life. 


LIFE  TENANT. 

Contingent  remainder  —  Assignability  — 
Release  to  tenant  for  life— Releasee  not  to 
take  beneficially  but  as  trustee— Enlargement 
of  estate  of  releasee — Residuary  devisee — 
Interest  vested  not  contingent.]— ^'ee  Will. 
Caraher  v.  Lloyd,  2    C.L.R.  480. 


,     LIFE  TENANT  AND  REMAINDER- 
I  MAN. 

i  Resumption  of  land  by  Crown — Compensa- 
j  tion — Valuation— Successive  interests — Sepa- 
rate valuations — Public  Works  Act  1912 
(N.S.W.).]— When  land  which  is  taken  by 
the  Crown  for  public  purposes  under  the 
Public  Works  Act  1912  is  held  by  difTerent 
persons  for  successive  estates,  or  the  total 
interest  is  otherwise  divided,  tlie  compensa- 
tion payable  by  the  Crown  in  respect  of  the 
land  taken  is  to  be  asesssed  once  for  all, 
and  the  individual  owners  of  estates  or 
interests  in  the  land  are  not  entitled  to 
separate  assessments  of  the  value  of  their 
individual  estates  or  interests.  Harris  v. 
Minister  for  Puhlic  Works,  19  C.L.R.   180. 

LIGHTS,   ANCIENT. 

See  Ancient  Lights. 
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LIMITATION. 

Limitation   of   action— Trespass   to   land 
Mesne   prof  its.  |—^'ep  Tresi-ass.     Bowtdi   \. 
GoM.sbroiKjh,   MortdkCo.,   3  C.L.R.   444. 

Statute  of  Limitation  —  Action  to  re- 
cover possession  of  land  Adverse  posses- 
sion—Dispossession of  owner-  Real  Pro- 
perty Limitation  Act  1833  (Imperial)  (3  &  4 
Will.  IV.  c.  27),  ss.  3.  34— Acts  Adoption 
Act  1836  (W.A.)  (6  Will.  IV.  No.  4)  Real 
Property  Limitation  Act  1878  i  W.A.)  (42  Vict. 
No.  6).]— A  iicrsun  in  possession  of  land  is  not 
entitli'd  to  the  protection  of  tlio  Statiitr  of 
Limitations  as  against  the  owner  of  tlie 
paper  title  where  the  latter  and  his  pre- 
decessors in  title  have  not  been  kept  dis- 
possessed or  have  not  abandoned  possession 
of  the  land  for  the  statutory  period. 
Maguire  v.  Broicnc,  17  C.L.R.  36.5. 

Statute  of  limitations — Continuing  guaran- 
tee—Liability of  surety— Interest.]— See  Pris- 
ciPAL  AND  Surety.  Commercial  Bank  of 
Australia  v.  Colonial  Finance,  Mortgar/e, 
Investment d:  Guarantee  Corporation,  4  C.L.R. 
57. 


LIQUOR. 

Liquor  below  dutiable  standard  when 
brewed  Subsequent  increase  in  alcoholic 
strength— Not  part  of  process  of  making.]— 
See  Bkeu.      Wilcox  v.  Donohoc,  3  C.L.R.  S3. 

Sale  of  adulterated  —  Analysis  of  article 
sold-  Certificate  of  analyst.]— N"  Adil- 
TEK.\TiuN.      IIui/Iks    V.    Sill  I.    -■>    C.L.l^v.    755- 


LITIGATION. 

Insolvency  Proceedings  taken  for  the 
purpose  of  stifling — Non-trader — Proof  of 
damage  —  Abuse  of  process  of  Court. — .^ee 
Pra(  TU  K. — Bdijnc  V.  Biiilliin  :  Buijne  v. 
iHijijaU,   0  C.I  .1-!.   382. 
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By-Law — 

(a)  Validity 
(}))  Ceneral 


II.  Councillor — 

(a)  Disqualification         .  .           .  .  524 

(6)  E.xtraordinary  Vacancy       .  .  525 

III.  Powers  of  Municipality         .  .  526 

IV.  Duties  OF  Municipality          ..  529 
V.  Negligence                     .  .          ■ .  529 

VI.  Mandamus                         .  .          •  •  531 

VII.  Streets — Form.\tion — Costs  531 

VIII.  Rates        532 

IX.  General 540 

I.  BY-LAW. 

(a)  Validity. 

Divisional  Boards  Act  1887  (Qd.)  (51  Vict. 
No.  7),  s.  179— Local  Authorities  Act  1902 
Qd.)  (2  Edw.  VII.  No.  19),  s.  182.]— A  by-law 
whicli  is  prima  fncir  within  the  powers  of 
tiie  authority  enacting  it  is  not  rendered 
invalid  by  reason  of  its  prohibiting  certain 
acts  simpliciter  without  reference  to  guilty 
intention  nor  by  reason  of  its  adding  to 
the  previously  existing  law  governing  the 
same  subject  matter. 

The  question  whether  a  by-law  is  unrea- 
sonable i.s  not  to  be  determined  by  refer- 
ence to  its  expediency  in  connection  with 
the  particular  subject  matter  or  place  to 
which  it  is  applied. 

A  by-law  made  by  a  local  authority  pur- 
porting to  act  under  TJie  Divisional  Boards 
Act  1887  (Qd.),  provided  tliat  '"No  person 
shall  in  any  way  injure  or  destroy  the 
water-table,  gutterway,  or  side  drain  of 
any  road  in  the  Division  in  any  way  what- 
soever, either  by  crossing  of  driving  along 
or  into  tlie  same  with  any  cart,  dray, 
waggon,  or  otiier  conveyance,  or  by  casting 
or  depositing,  or  causing  to  be  deposited 
therein,  any  material  calculated  to  impede 
or  obstruct  the  course  of  the  waterflow. " 
Held,  that  the  by-law  was  valid.  Widgrc 
Shire  Council  v.  Bonney,  (1907)  St.  R.  Qd. 
38,  reversed.  ^Vidf]CP:  Shire  Council  v. 
Bonncij,  4  C.L.K.  977. 

Inconsistency  with  Statute— Motor  cycle- 
Rear  light.]  ."<•«»  Motor  Car.  Culli.i  v. 
Ali-r,'.  IM  C.L.l!.  r,\*\. 

Municipalities  Act  1906  (W.A.)  (No.  32  of 
1906),  ss.  179,  304.  308,  335.1— A  by-law 
made  by  a  municipal  council  provided  that: 
— '•  Every   person   who  sliall    hereafter  erect 
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alter  or  add  to  any  building  shall  comply 
■with  the  following  regulations: —  .  .  . 
((')  Xo  fascia  or  projecting  eave  con- 
structed of  inflammable  material  shall  be 
erected  at  a  less  distance  than  2  feet  6 
inches  from  the  boundary  of  an  adjoining 
property. "  Held,  that  the  lay-law  was 
invalid,  there  being  nothing  in  Part  XV. 
of  the  Muncipalities  Act  1906  to  give  the 
council  power  to  regulate  the  material  or 
structure  of  roofs,  except  as  to  the  cover- 
ing.    Pluid-ett  V.  Smith,  14  C.L.R.  76. 


Power  to  regulate  or  control  blasting — Power 
to  prohibit — Local  Government  Act  1903  (Vic.) 
(No.  1893),  s.  197.]— By  s.  197  (21)  of  the 
Local  Gocernment  Act  1903  (Vict.)  power 
is  conferred  upon  municipalities  to  make 
by-laws  for  "  regulating  or  controlling 
quarrying  or  blasting  operations."  Held, 
that  a  by-law  prohibiting  within  a  parti- 
cular part  of  a  municipality  the  blasting 
of  rock,  &c.,  ■■  in  or  within  100  yards  from 
any  public  or  private  street,  or  within  a 
distance  of  200  yards  from  any  occupied 
or  unoccupied  dwelling  within  the  said 
])art.  "  was  not  within  the  power  conferred, 
and  was  invalid.  Slattery  v.  Naylor,  13 
App.  Cas.  446,  distinguished.  Municipal 
Corporation  of  the  City  of  Toronto  v.  Virgo, 
(1896)  A.C.  88,  followed.  In  re  Mayor, 
<fc..  of  the  City  of  Hawthorn;  Ex  parte 
Co-operative  Brick  Co.  Proprietary  Ltd., 
(1009)  V.L.E.,  27;  30  A.L.T.,  118,  re- 
versed. The  Co-operative  Brick  Co.  Pty. 
Ltd.  V.  Mayor,  tf-c,  of  Haicthorn,  9  C.L.R. 
301. 


Traction  engine — •  Vehicle  " — Local  Gov- 
ernment Act  1903  (Vict.)  (No.  1893)  ss.197  23  , 
(29),  (34),  495,  594.]— Bv  s.  197  of  the  Lora/ 
ilocrrnment  Art  1903  (Viet.)  it  is  provided 
that  a  municipality  may  make  by-laws  f»r 
the  following  persons  {inter  alia)  : — "  (23) 
Regulating  the  hours  during  which  and 
conditions  on  which  locomotive  engines  or 
rollers  impelled  by  steam'  or  electricity 
may  proceed  over  any  road."  "  (29)  Pro- 
hibiting or  regailating  the  use  on  any  road 
of  any  vehicle  not  having  the  nails  on  its 
wheels  countersunk  in  such  manner  as  may 
be  specified  in  such  by-law  or  having  on  its 
wheels  any  bars,  spikes  or  other  projections 
forbidden   by   such    bv-law. "      "(34)    Gene- 


rally for  maintaining  the  good  rule  and 
government  of  the  municipality. "  By  a. 
594  it  is  provided  that  "  it  shall  be  lawful 
for  any  municipality  to  make  by-laws  not 
inconsistent  with  the  provisions  of  this 
Part  for  regulating  the  liours  during  which 
and  conditions  on  which  traction  engines 
may  proced  over  any  street  or  road.  "  Held 
[Isaacs,  J.,  doubting),  that  a  traction  en- 
gine is  a  "  vehicle  "  within  the  meaning  of 
s.  197  (29).  Ahem  v.  Cathcart,  (1909) 
V.L.R.,  132;  30  A.L.T.,  1.56,  overruled. 
,s7i(*T  of  Tiingamah  v.  Mcrrctt,  15  C.L.R. 
407. 


Traction  engine  —  Crossing  bridge.  - —  A 
municipality  made  a  by-law  prohibiting 
the  use  on  a  public  highway  of  any  trac- 
tion engine  having  on  its  wheels  any  bars, 
spikes,  grips,  or  other  projections,  but  pro- 
viding that  this  prohibition  should  not 
apply  to  {ft)  any  traction  engine  used 
only  for  hauling  agricultural  machinery  if 
the  projections  on  the  driving  wheels  con- 
formed to  certain  specified  conditions;  (5) 
any  traction  engine  the  driving  wheels  of 
which  were  cylindrical  and  smooth  soled 
and  had  no  other  projections  than  those 
specified,  provided  that  in  the  last-men- 
tioned case  the  owner  of  the  traction  engine 
had  previously  obtained  the  written  per- 
mission of  an  oflBcer  of  the  Council  to  use 
it  on  specified  roads  and  that  it  was  used 
on  those  roads,  and  that  the  owner  had 
agreed  in  writing  to  pay  the  cost  of  any 
damage  that  might  be  done  to  any  road, 
bridge  or  culvert  by  the  engine  or  any 
vehicle  drawn  by  it.  The  by-law  further 
provided  that  no  person  should  use  in  any 
public  highway  any  traction  engine  unless 
there  were  carried  on  the  engine,  or  on 
some  vehicle  draAvn  by  it.  four  wooden 
planks  of  specified  dimensions  upon  which 
the  engine  should  cross  over  any  bridge  or 
culvert.  Held,  that  the  by-law  was  within 
the  power  conferred  by  ss.  197  and  594, 
and  was  valid.  Merrett  v.  President,  rf-c, 
of  the  Shire  of  Tungamali,  (1912)  V.L.R., 
248;  34  A.L.T.,  35.  reversed.  Shire  of  Tun- 
gamah  v.   Merrett,   15   C.L.R.  407. 

Water  pipes  fixed  in  surface  of  street.] — See 

Nuisance.         Birch    v.    Australian    Mutual 
Provident  Society,  4  C.L.R.  324. 
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Width  of  tyres  Width  prescribed  with 
respect  to  weight  of  load  carried  Standard 
for  ascertaining  weights  by  measurement 
Local  Government  Act  1906  (Tas.)  (6  Edw. 
VII.  No.  51).  s.  205  (13).  PI.  6.1— A  ]y\An\v 
made  by  a  municipal  council  and  purport- 
inp  to  be  in  pursuance  of  s.  205  (\-i) ,  PI.  0 
of  tiie  'Local  Government  Act  1906  pre- 
scribed the  width  of  tyres  of  wheels  of 
vehicles  with  respect  to  the  weight  of  the 
load  carried,  and  also  a  standard  for  ascer- 
taining weights  by  measurement.  Held,  on 
the  terms  of  tlie  by-law.  tliat  the  intention 
was  tiiat  the  weight  should  be  ascertained 
by  the  standard  alone,  and  therefore,  that 
the  part  of  the  by-law  prescribing  the  stan- 
dard was  not  severable  from  the  rest  of 
the  by-law.  Held,  also,  that  the  prescribing 
of  such  a  standard  was  not  authorised  by 
the  Local  Government  Act  1906,  and  that 
the  whole  by-law  was  invalid.  Page  v. 
King,  13  C.L.R.  529. 

(b)  Gener'il. 
Traffic  regulation  —  "  Permitting  "  pas- 
sengers in  excess  of  prescribed  number  to 
travel  on  tramcar  Duty  of  tramway  con- 
ductor-Variance between  information  and 
evidence  as  to  place — Justices  Act  1886  (Qd.) 
(50  Vict.  No.  17).  s.  48-  Brisbane  Traffic  Act 
1905  (Qd.)  (5  Edw.  VII.  No.  18).  s.  6.1— In  a 
prosecution  for  an  oflFence  against  a  by-law 
which  prohibits  a  conductor  from  permit- 
ting any  person  in  excess  of  the  maximum 
number  prescrilied  to  travel  on  a  tramcar, 
the  fact  that  there  are  more  tlian  the 
prescribed  number  actually  travelling  in  a 
tramcar  is  sufficient  evidence  of  such  per- 
mission on  the  part  of  the  conductor.  An 
information  ought  not  to  be  dismissed  on 
the  ground  of  a  merely  technical  variance 
between  the  information  and  the  evidence 
with  regard  to  the  name  of  tlie  place  in 
which  an  ofTence  is  proved  to  have  been 
committed.  Krlh/  v.  Wifirrll.  1007  Q.W.X. 
1,  reversed.     Krlh,  v.  H»V/r, //.  .-,  C.LM.  12fi. 

Unreasonableness  Tick  pest  Notice  to 
dip  —  Permit  to  travel  Local  Authorities 
Act  1902  (Qd.)  (2  Edw.  VII.  No.  19).  1  Re 
spondcnt  was  prosecuted  under  a  l»y-law 
madf  nnder  the  Local  Aiifhoritie.<<  Act  1002 
(Qd.).  By  clause  2  of  the  by-law.  it  was 
provided  that  "  no  owner  of  stock  sliall 
commence  to  travel  the  same   into,  out   of. 


or  tiirough  the  siiire  unless  he  lias  obtained 
from  an  inspector  a  permit  authorising  him 
s<i  to  do.  Before  commencing  to  travel 
stock,  tlie  owner  was  re(|uired  to  give  to 
the  inspector  seven  days'  notice  in  writing 
of  his  intention.  Respondent  received 
notice  from  the  inspector,  given  under  an- 
other clause  of  the  by-law,  requiring  him  to 
dip  certain  of  his  cattle  within  .seven  days. 
He  thereupon,  without  any  permit,  but  in- 
tending to  comi)Iy  with  the  notice,  took  the 
cattle  out  of  the  shire  to  a  dip  in  another 
shire.  Held,  that  the  notice  to  dip  did 
not  amount  to  a  permit  to  travel  out  of 
the  shire,  and  that  the  respondent  having 
taken  the  cattle  out  of  the  shire  without 
a  permit  was  guilty  of  an  offence  under  the 
by-law.  Beetham  v.  Tremearne,  (1905) 
St.  R.  (Qd.)  09,  reversed,  lirrthum  v.  Tre- 
mearne,  2  C.L.R.  582. 

Hoarding  —  "  Wall,"  meaning  of  — 
Brick  wall  of  house  —  Sydney  Corporation 
Amendment  Act  1905  (N.S.W.)  (No.  39  of 
1905).  ss.  2,  12. 1— Tlio  word  •  wall  "  in  the 
definition  of  the  word  "hoarding"  in  s. 
2  of  the  Xijdney  Corporation  Amendment 
Act  1905,  does  not  mean  the  wall  of  a 
house,  but  means  some  independent  or  tem- 
porary structure.  Duncan  v.  DanielSr 
(1908)  8  S.R.  (X.S.W.),  237.  approved, 
and  special  leave  to  appeal  refused.  Duncan 
v.   Daniels,  6   C.L.R.   379. 

II.  COUNXILLOR. 

(rt)    DlSQlALIFICATFON. 

i  Council  —  "  Interested  in  any  contract 
....  with  or  on  behalf  of  the  council  "  — 
Sale  of  materials  to  contractor  Sydney  Cor- 
poration Act  1902  (N.S.W.)  (No.  35  of  1902). 

S.  24.1 — .V  linn  of  tiiuluT  merohants  of  which 
tlie  defendant  was  a  member,  gave  to  a 
I  firm  of  manufacturers,  who  contemplated 
j  tendering  for  a  contract  with  the  City  of 
Sydney  Cotmcil.  a  quotation  of  the  prices 
at  whidi  they  were  prepared  to  supply 
tliciii  \vi<h  tiiiilxr  fnr  the  purposes  of  the 
iniitrai't.  Till-  tciiilcr  was  sent  in.  and  was 
accejited  by  the  council,  of  which  the  de- 
fendant had  ill  the  meantime  been  elected 
a  member.  Subsequently,  while  the  defen- 
dant continued  in  the  council,  his  firm 
supplied  timber  at  the  prices  quoted  to 
the    contractors,    who    used    it    in    carrying 
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out  their  contract.  The  Supreme  Court 
having  decided,  on  an  appeal  from  a  magis- 
trate, that  the  defendant  was  not  '"  inter- 
ested "  in  the  contract  witliin  the  meaning 
of  s.  24  of  the  Sydney  Corporation  Act 
1902,  the  High  Court,  seeing  no  reason 
to  doubt  the  correctness  of  that  decision, 
refused  to  grant  special  leave  to  appeal. 
Rule  laid  down  by  Lord  Watson  in  La  Cite 
de  Montreal  v.  Les  Ecclesiastiques  du  Semi- 
naire  de  St.  Sulpice  de  Montreal,  14  App. 
Cas.  660,  at  p.  662,  as  to  granting  special 
leave  to  appeal,  applied.  Le  Feurre  v. 
Lankester,  3  El  &  Bl.  5.30:  23  L..J.Q.B.  2.54, 
followed.  Special  leave  to  appeal  to  the 
High  Court.  Xorton  v.  Taylor.  22 
N.S.W.W.X.  36,  refused.  Xorton  v.  Taylor. 
2   C.L.R.  201. 

(h)  Extraordinary  Vacancy. 

Council  —  Election  of  councillors  —  No 
election  held  at  time  prescribed — Expiration 
of  time  for  giving  notice  of  election — Meaning 
of  election  —  Ouster  —  Local  Authorities  Act 
1902  (Queensland)  (2  Edw.  VII.  No.  19),  3rd. 
Schedule  rule  11.1 — Rul?  ^  of  th  3rd  Schedule 
to  the  Local  Authorities  Act  1902  (Qd.), 
provides  that  on  the  occurrence  of  an 
extraordinary  vacancy  in  the  council  of 
a  shire  the  Returning  Officer  shall  within 
thirty  days  after  the  occurrence  of  the 
vacancy  give  public  notice  of  an  election 
to  fill  the  vacancy,  specifying  a  day  not 
less  than  fourteen  nor  more  than  twenty- 
one  days  after  the  publication  of  the 
notice  as  the  day  of  nomination.  By 
Rule  11,  if  at  the  time  prescribed  or  ap- 
pointed for  holding  an  election  no  election 
is  held  or  no  candidates  are  nominated, 
or  the  niunber  of  candidates  nominated  is 
less  than  the  number  of  members  to  be 
elected,  the  Governor  in  Council  may  ap- 
point a  ratepayer  or  ratepayers  to  fill  the 
vacancies  which  ought  to  have  been  filled 
at  such  election.  Held,  that  an  election 
under  the  Act  is  not  merely  the  taking 
a  poll,  but  a  continuous  process  consisting 
of  several  steps,  notice  of  election,  nomina- 
tion of  candidates,  and  taking  a  poll  when 
a  poll  is  necessary,  and  that  as  soon  as  the 
time  prescribed  by  the  Statute  for  the 
taking  of  any  of  these  steps  has  expired 
without  such  steps  having  been  taken,  and 
it   has   thus   become   impossible   to    liold    an 


election  in  accordance  with  the  Statute,  the 
power  of  appointment  conferred  upon  the 
Governor  comes  into  operation.  It  is  not 
necessary  that  he  should  wait  until  the 
last  day  which  could  have  been  fixed  for 
taking  a  poll  has  passed  without  a  poll 
being  taken.  The  King  v.  Hodge;  Ex  parte 
O'Sidliran,  (1908)  St.  R.  (Qd.)  18,  reversed. 
Hodge  v.  The  King,  5  C.L.R.  373. 

III.  POWERS  OF  MUNICIPALITY. 

Building  in  ruinous  state — Right  of  owner 
to  be  heard — Sydney  Corporation  Act  1902 
(N.S.W.)  (1902  No.  35),  s.  84.]— Sect.  84  of  the 
Sydney  Corporation  Act  1902,  as  amended 
by  s.  5  of  the  Sydney  Corporation  Amend- 
ment Act  1905,  provides  that  *"'  (1)  If  any 
building  ...  be  deemed  by  the  city 
surveyor  .  .  .  to  be  in  a  ruinous  or 
dangerous  state,  he  may  cause  a  proper 
hoard  or  fence  to  be  put  up  and  lights 
and  other  appliances  to  be  used  for  the 
protection  of  life  and  property,  all  ex- 
penses thereof  to  be  paid  by  the  owner  or 
tenant,  and  shall  cause  notice  in  writing, 
signed  by  him,  to  be  served  upon  the  owner 
of  such  building  .  .  .  and  shall  also 
cause  suelT  notice  to  be  put  on  the  door  or 
other  conspicuous  part  of  the  premises  or 
otherwise  to  be  served  upon  the  tenant 
thereof  (if  any)  by  leaving  the  same  on 
the  premises,  requiring  such  owner  or 
tenant  to  take  down,  secure,  or  repair  such 
building  .  .  .  within  a  reasonable  time 
to  be  named  in  such  notice.  (2)  If  such 
owner  or  tenant  does  not  commence  within 
seven  days  after  service  thereof,  and  com- 
plete the  work  therein  required  to  be  done 
within  thirty  days  to  the  satisfaction  of 
the  city  siirveyor,  the  said  surveyor  shall, 
if  so  directed  by  the  council,  cause  all,  or 
so  much  of  such  required  works  as  he  may 
deem  necessary,  to  be  done,  and  all  expenses 
thereof  shall  be  paid  by  the  owner  or 
tenant.  "  The  city  surveyor  .  having  by 
notice  to  the  owner  declared  a  building  to 
be  ruinous  and  having  required  the  owner 
to  take  it  down  and  the  owner  having  done 
nothing  within  the  time  appointed  by  the 
notice  for  the  commencement  of  the  work 
Held,  that  the  council  Avere  not  entitled 
to  direct  the  city  surveyor  to  take  down 
the  building  without  giving  the  owner  an 
opportunity  of  showing  cause  why  it  should 
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not  bf  takt'ii  down.  A'j-  parte  Sir  Matthew 
Harris.  11  S.R.  (X.S.W.),  .")24,  atlirmed. 
St/diKt/  Municipal  Council  v.  Sir  Matthew 
//flrr/.v.    14    C.L.rv.    1.  " 

Contract  —  Expenditure  Condition  pre- 
cedent —  Estimate  of  expenditure  Rate 
Geelong  Corporation  Act  1849  iN.S.W.)  (13 
Vict.  No.  40),  s.  5 — Melbourne  Corporation 
Act  1842  (N.S.W.)  (6  Vict.  No.  7),  ss.  1,  67,  98.] 
— T!ie  respondonts.  a  nivinicipal  rorporation. 
were  governed  bv  the  Act  6  Vict.  Xo.  7 
(X.8.W.),  s.  (57  of  which  provides  that  tiie 
annual  income  of  the  corporation  from  pro- 
perty or  dues  shall  be  carried  to  an 
account  called  the  "  town  fund,  "  which  is 
to  be  applied  towards  various  specified  pur- 
poses, including  ""  the  expense  of  purchasing 
or  erecting  and  maintaining  the  corporate 
and  other  buildings  which  may  belong  to  the 
waid  corporation,  and  towards  the  payment 
of  all  other  expenses  not  lierein  otherwise 
l)rovided  for  which  shall  be  necessarily  in- 
curred in  carrying  into  effect  the  provi- 
sions of  this  Act.  "  The  section  then  pro- 
vides that  the  council  of  the  corporation 
"  is  hereby  authorised  and  required  from 
time  to  time  to  estimate  as  correctly  as 
may  be  wliat  amount  in  addition  to  such 
fund  will  be  sufficient  for  the  payment  of 
the  expenses  to  be  incurred  in  carrying  into 
effect  the  provisions  of  this  Act.  "  It  then 
goes  on  to  provide  that  in  order  to  raise 
tlie  amount  so  estimated  the  council  is 
■  authorised  and  required  from  time  to 
time "  to  levy  a  rate.  Ilehl.  tliat  the  re- 
spondents had  authority  to  enter  into  a  con- 
tract for  the  purpose  of  altering  a  building 
purchased  by  them  and  adapting  it  for  use 
as  a  town  iiall.  Ilcld,  also,  that  the  esti- 
mate required  by  s.  67  to  be  made  is  limited 
to  an  estimate  of  the  amount  which  will 
become  payable  during  the  year  for  which 
the  rate  is  to  be  levied,  and  therefore  that 
the  fact  that  the  council  had  not  made 
an  estimate  of  the  amotint  proi)osed  to  be 
expended  in  making  such  alterations  was 
not  a  bar  to  the  council  entering  into  the 
contract  to  make  them,  or  expending 
money  upon  making  them  out  of  any  sur- 
plus funds  in  hand  or  moneys  raised  by  way 
of  loan  under  s.  98.  Attorney-General  {ex 
relatione  Jiradlei/)  \.  Mayor.  i(e..  of  (leelong. 
(1914)       V.L.R.,      .--,4.5:      .36      A.T..T..      102 


allinned.  The  .itt.-(!en.  of  Victoria  (ex  rel. 
liradiei/)  v.  The  Mayor,  cC-c,  of  Geelong,  18 
C.L.U.  r).-)3. 

Subdivision  of  land  for  building  purposes- 
Ways  of  access  to  rear  of  buildings  Approval 
of  plans  by  municipal  council  Requirement 
of  lanes  at  rear  of  allotments — Local  Govern- 
ment Act  1906  (N.S.W.)  (No.  56  of  1906),  ss. 
109  (xliii.),  187  Ordinance  No.  70,  Part  B.I— 
Sect.  109  of  the  Local  GoLcrnment  Act  1906 
enaijles  the  council  of  a  muicipality  to  ac- 
quire the  right  to  exercise  the  power  (inter 
alia  (xliii.)  to  regulate  "the  subdivision 
of  land  for  building  purposes  so  as  to  secure 
due  ways  of  access  to  the  rear  as  well  as 
to  the  front  of  buildings  erected,  or  to  be 
erected  thereon.  "  In  order  to  enable  this 
power  to  be  carried  into  effect  an  ordinance, 
Xo.  70,  was  made  pursuant  to  s.  187  of 
the  same  Act,  by  Part  B  of  which  (inter 
alia)  any  person  proposing  to  subdivide 
land  for  building  purposes  was  required  first 
of  all  to  submit  to  the  municipal  council 
a  plan  of  the  proposed  subdivision  "  and  the 
means  of  access  proposed  to  be  provided  to 
afford  access  to  the  rear  as  well  as  to  the 
front  of  the  buildings "  to  be  erected 
thereon :  and  authorising  the  council  to 
specify  tlie  alterations  which  they  con- 
sidered should  be  made  in  the  plan  "  in 
order  to  secure  due  ways  of  access  to  the 
roar  as  well  as  to  the  front  of  buildings  " 
to  be  erected  thereon  before  granting  their 
approval.  A  plan  of  subdivision  of  land 
for  building  purposes  showed  a  number  of 
allotments  liaving  frontages  of  50  feet  and 
upwards  to  streets  and  depths  of  150  feet, 
and  the  only  means  of  access  to  each  of 
the  allotments  was  from  the  front  of  it. 
The  owner  undertook  that  each  contract 
of  sale  would  provide  that  not  more  than 
one  main  building  should  be  erected  on  each 
allotment  and  would  also  provide  that  a 
l)assage-way  not  less  than  8  eight  feet  wide 
should  be  i>rovided  l)eside  siich  building  and 
leading  to  the  rear  of  the  building  with 
suitable  gates.  The  Supreme  Court  of  Xew 
Soutli  Wales  liaving  decided  that  the 
council  might  properly  insist  on  provision 
being  made  for  lanes  at  the  rear  of  the 
allotments.  Held,  that  special  leave  to 
appeal  from  the  decision  should  be  refused. 
Ex  parte  Bolton.  13  S.R.  (X.S.W.),  .379, 
approved.      The   Perpetual   Truntee   Co.    Ltd. 
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V.  The  Council,  dc,  of  Stockton,   17   C.L.R. 


Sewers  —  Local  Board  —  Construction  of 
sewer  —  Trespass  —  Health  Act  1898  (W.A.) 
(No.  24  of  18981.  s.  158.}— By  s.  158  of  the 
Health  Act  1808  (W.A.),  a  Local  Board, 
in  case  it  is  necessary  for  the  proper 
drainage  of  any  land  that  drains  or  sewers 
should  be  made  through  private  premises, 
is  empowered  to  make  an  order  on  the 
owner  requiring  him  to  permit  the  construc- 
tion of  such  drains  or  sewers,  and,  after 
one  month  from  the  making  of  the  order, 
to  form  such  drains  or  sewers  as  may,  in 
the  opinion  of  the  Local  Board,  be  necessary 
for  the  proper  drainage  of  the  land.  The 
defendants,  the  Local  Board  of  Health  of 
tlie  City  of  Perth,  for  the  purpose  of  drain- 
ing certain  premises  known  as  Town  Lot 
40,  after  having  served  the  necessary  order, 
entered  upon  the  land  of  the  plaintiff, 
adjoining  Lot  40,  and  constructed  thereon 
a  sewer.  Held,  that  the  discretion  to  deter- 
mine that  works  were  necessary  was,  by  the 
Act.  vested  in  the  Local  Board,  and  that, 
in  the  absence  of  mala  fides,  their  decision 
as  to  the  necessity  of  the  undertaking  could 
not  be  questioned  by  the  Court.  Dictum  of 
}falins.  V.C,  in  Vernon  v.  Vestry  of  St. 
James.  49  L.J.  Ch.  p.  130,  approved.  Maley 
v.  Local  Board  of  Health.  6  W.A.L.R.  74, 
reversed.  Perth  Local  Board  of  Health  V. 
Maley.   1    C.L.R.   702. 

IV.  DUTIES  OF  MUNICIPALITY. 

Drain  on  highway  —  Duty  of  municipal 
authority.]  —  The  dutv  of  a  municipal 
authority,  which  has  lawfully  constructed 
an  open  drain  on  a  highway  for  the  purpose 
of  draining  it.  is  only  to  guard  against 
injuries  which  may  reasonably  be  antici- 
pated as  likely  to  arise  from  its  condition, 
and  that  duty  is  towards  persons  or  owners 
of  animals,  using  the  highway  for  the  ordi- 
nary purpose  of  a  higliway.  Benalla 
(Shire  of)  v.  Cherry,  12  C.L.R.  642. 

V.  NEGLIGENCE. 

Construction  of  drain — Exercise  of  statu- 
tory powers — Severance  of  drainage  area — 
Insufficiency  of  drain  under  new  conditions — 
Obstruction  of  drain — Liability  for  overflow. 

— the  municipal  authority,  under  their  sta- 


tutory powers,  without  negligence  con- 
structed a  drain  to  carry  off  the  surface 
drainage  from  a  jjortion  of  its  munici- 
pality. The  drain  when  constructed  was, 
so  far  as  was  then  known,  sufficient  to  carry 
off  all  water  which  might  reasonably  be 
expected  to  flow  into  it.  The  greater  part 
of  the  drainage  area  was  subsequently 
severed  from  the  E.  municipality  and 
added  to  the  M.  municipality,  and  by  reason 
of  the  building  of  hotises  and  construction 
of  streets  and  drains  on  the  severed  part 
the  drain  became  insufficient  to  carry  off  all 
the  water  discharged  into  it,  but  was  at  all 
times  ample  to  carry  off  all  the  water 
coming  from  that  part  of  the  drainage  area 
which  remained  in  the  E.  municipality. 
Held,  that  after  the  severance  the  E.  muni- 
cipality was  bound  to  maintain  the  drain 
in  efficient  condition  and  clear  of  obstruc- 
tion so  as  to  allow,  to  the  extent  of  its 
capacity  only,  the  flow  through  it  of  water 
coming  from  the  whole  of  the  drainage 
area,  and,  while  the  drain  was  so  main- 
tained, was  not  liable  for  damage  occasioned 
by  the  overflow  of  water  caused  by  the 
drain  being  insufficient  to  carry  off  all  the 
water  which  flowed  into  it  but  was  liable 
for  damage  attributable  to  the  drain  not 
being  maintained  in  such  condition.  Hav> 
thorn  Corporation  v.  Kannuluik.  (1906) 
A.C.  10.5.  distinguished.  McSiceeney  v. 
Mayor,  d-c.  of  Essendon.  (101.3)  V.L.R., 
111,  on  this  point,  varied.  The  Mayor,  dc., 
of  Essendon  v.  McSweeney.  17  C.L.R.  .124. 

Maintenance  of  road  —  Negligent  con- 
struction —  Misfeasance  or  non-feasance — 
Liability  of  municipality  authority.] — Where 
a  municipal  authority  on  a  road  of  which 
they  have  the  q^re  and  management,  con- 
struct works  in  such  a  manner  that  the 
natural  and  probable  consequence  is  that 
the  part  of  the  road  immediately  adjacent, 
whicli  they  leave  untouched,  will  become 
dangerous,  negligence  in  respect  of  such 
construction  may  be  imptited  to  the  atitho- 
I  rity  for  which  they  will  be  liable  in  the 
event  of  damage  being  occasioned  by  reason 
of  the  untouched  part  of  the  road  having 
so  become  dangerous.  The  leaving  un- 
touched that  part  of  the  road  which  be- 
comes dangerous  is  not,  under  such  circum- 
stances,   a    mere    non-feasance.      Moody    v 
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Miinicipalit;/  of  Woollahra.  12  S.K. 
(X.S.W.).  .VJ7,  affiriiiPd.  Coinicil  of  Wool- 
hihra   v.  Moodj/.   IG  C.T..R.  ^r^:i. 

VI.   M.\Nn.VMUS. 

Registration  of  place  of  amusement  —  Dis- 
cretion of  municipal  council  Local 
Government  Act  1903  iVict.)  (No.  1893), 
s.  197:  Thirteenth  Schedule.  Part  VI.  | 
A  munifipal  couni-il  hail  adopted  Part  VI.  of 
the  Thirteenth  Schedule  to  the  Local  Go- 
vernment Act  10(t;{  (\iit.i  wltich  requires 
the  occuj)it'r  of  any  <rr(uni(l  in  which  public 
amusements  are  con<hicted  to  register  the 
ground  each  year,  imposes  a  penalty  upon 
the  causing  or  permitting  of  any  public 
amusement  on  an  unregistered  ground,  and 
provides  that  the  council  on  tlie  application 
of  the  occupier  may,  if  they  see  fit,  cause 
any  ground  to  be  registered  and  grant  a 
certificate  of  registration  thereof.  Held, 
that  mandamus  would  He  to  compel  the 
council  to  exercise  their  discretion  as  to 
granting  or  refusing  an  application  for  re- 
gistration. Held,  also,  that  in  exercising 
their  discretion  the  council  might  properly 
take  into  consideration  the  facts  that  the 
ground  souglit  to  be  registered  adjoined 
a  pul)lic-house  of  which  the  applicant  was 
the  licensee,  that  the  applicant  intended 
to  use  the  ground  for  the  purpose  of 
making  money  for  him.self.  and  tliat  tlic 
ground  if  licensed  would  enter  into  com- 
petition with  a  public  recreation  ground 
of  which  some  of  the  councillors  were  trus- 
tees and  on  which  the  council  had  spent 
money  of  the  municipality.  Per  Higgins. 
J.: — No  duty  is  imposed  on  the  councillors 
to  "  hear  and  determine "  in  the  judicial 
sense:  and  srmhle.  if  the  councillors  took 
grounds  into  consideration  which  ought  not 
to  have  been  taken,  mandamus  to  hear  and 
determine  is  not  the  appropriate  remedy. 
The  councillors  are  in  a  position  analogous 
to  that  of  trustees.  /'.  v.  7'oh»  of  Y0///1- 
rotr  (1!)09)  V.L.R..  4!i2;  .31  A.T..T..  lOfi. 
affirmed.  Rnndnll  v.  Thr  Couiiril.  dr.,  of 
Northrotr.    11    C.L.R.    100. 

Vll.    STREETS— FORM.ATIOX— COSTS. 

Streets  on  private  land  Formation  by 
municipal  council  Recovery  of  cost  from 
adjoining  owners  Scheme  adopted  by  council 
-  How   far   binding     Local   Government   Act 


1903  (Vict.)  (No.  1893),  ss.  526-532.]— The- 
ad<>|)tion  iiy  the  council  of  a  municipality^ 
under  s.  532  of  the  Local  Government  Act 
1903  (Vict.),  of  a  scheme  for  apportioning 
the  cost  of  making  a  street  is  binding  only 
upon  such  of  the  persons  whose  names  are 
included  in  the  scheme  as,  being  owners  of 
premises  fronting,  adjoining  or  abutting  on 
tiie  street,  have  the  right  to  use  or  com- 
monly do  use  the  street.  The  council  of  a 
municipality  desiring  to  form  a  street  set 
out  on  private  property  served, the  notice 
required  by  s.  529  of  the  Act  on  the 
plaintiff,  who  was  the  owner  of  land  abut- 
ting on  the  street  but  who  had  not  the 
right  to  use.  and  did  not  commonly  use,. 
the  .street.  The  plaintiff  by  letter  objected 
to  the  scheme  and  to  his  name  being  in- 
cluded in  it,  but  did  not  attend  at  the 
meeting  of  the  council  mentioned  in  the 
notice.  The  scheme  was  adopted  and  the 
jdaintiff's  name  was  included  in  it.  Held, 
that  the  plaintiff  was  not  bound  by  the 
adoption  of  the  scheme,  and  was  not  liable 
to  contribute  to  the  cost  of  constructing 
the  street.  Abbott  v.  President,  dc.,  of  the 
mire  of  Moorahbin.  (1913)  V.L.R.,  337:  35 
A.L.T.,  31.  affirmed.  President,  dc..  Shire 
of  Moorahbin  v.  Abbott.  17  C.L.R.  549. 

VIII.  RATES. 

Area  divided  into  divisions — Duty  of  Council 
to  keep  separate  accounts  of  rates  from 
separate  divisions— Duty  to  expend  rates  in 
division  where  raised— Declaration  of  rights 
and  injunction,  claim  of  —Notice  of  action — 
Period  of  limitation — Local  authorities  Act 
1902  1  Queensland)  (1902  No.  19),  ss.  191.  192, 
209,  210.  261,  265.  371.1— Sect.  371  of  the 
J.ociil  Authorities  Act  (Qd.)  (1902  No. 
10)  which  provides  (inter  alia)  that  no 
action  shall  be  brought  against  a  local 
authority  for  '"  anything  done  or  intended 
or  omitted  to  be  done"  under  the  Act  until 
one  month  after  notice  in  writing  to  the 
local  authority,  and  that  any  such  action 
must  be  brought  within  six  months  of  the 
accruing  of  the  cause  of  action,  has  no 
application  to  a  claim  relating  to  the 
future,  and  a  claim  for  declaration  of 
right  or  for  an  injunction  is  a  claim  of 
tliat  nature.  The  words  "anything  .  .  . 
intended  ...  to  be  done  "  in  that  sec- 
tion mciiii  anvthing  done  wliicli  at  the  time- 


533 


LOCAL  GOVERNMENT. 


534 


it  was  done  was  intended  to  be  done  in 
obedience  to  the  Act.  A  ratepayer  brought 
an  action  against  a  local  authority  alleg- 
ing that  a  duty  was  imposed  on  the  autho- 
rity by  s.  265  of  the  Act  to  expend  the 
rates  collected  in  any  ward  upon,  that  ward, 
and  that  the  authority  had  not  fulfilled 
that  duty,  and  claiming  a  declaration  of 
his  rights  under  that  section,  an  injunc- 
tion, and  an  account  of  the  past  transac- 
tions of  the  authority.  The  authority 
pleaded  the  two  defences  permitted  by  s. 
371,  to  which  the  plaintiff"  demurred.  Held. 
that  the  demurrer,  so  far  as  it  related  to 
the  claim  for  a  declaration  of  rights  and 
an  injunction,  should  be  allowed,  but  that, 
so  far  as  it  related  to  the  claim  for  an 
account,  it  should  be  overruled.  Aftornet/- 
(leneral.  at  the  i-eIation  of  Isles  v.  The 
Council  of  the  City  of  Brisbane,  (1906) 
St.  R.  (Qd.)  289,  varied.  Brisbane  City 
Coutt-cil  V.  Attorney-General  for  Queens- 
land, 4  C.L.R.  241. 

Area  divided  into  divisions — Rates  raised 
in  one  division — Expenditure  on  works  in 
other  Division — Accounts — Local  authorities 
Act  1902  (Qd.)  (1902  No.  19),  ss.  191,  192,  209, 
210,  213,  214,  215,  223,  251,  261,  265.1— Sect. 
265  of  the  Local  Authorities  Act  1902 
(Qd.)  is  not  merely  an  accountancy  section, 
but  its  effect  in  relation  to  s.  192  is  to 
place  a  limit  upon  the  power  of  expendi- 
ture out  of  revenues  derived  from  general 
rates  on  works  in  a  Division  of  a  Local 
Authority,  such  limit  being  the  amount  of 
the  general  rates  received  in  respect  of 
land  in  the  Division,  but  it  does  not  affect 
the  right  of  the  Local  Authority  to  apply 
any  other  part  of  their  ordinary  revenue 
upon  such  works.  The  limit  may  be  re- 
moved by  a  resolution  and  direction  passed 
or  given  as  prescribed  by  the  Act.  Held. 
therefore,  that  a  Local  Authority  was  not 
entitled  to  expend  moneys  received  by  them 
in  respect  of  general  rates  levied  upon  the 
rateable  lands  in  one  Division  of  their  area 
upon  works  constructed  in  another  Divi- 
sion of  their  area  in  the  absence  of  the 
resolution  and  direction  prescribed  by  s. 
265  of  the  Local  Authorities  Act  1902. 
Brisbane  City  Council  v.  Attorney-General 
for  Queensland.  H  C.L.R.  695,  reversing 
Attorney-Crencral  for  Queensland  v.  Brisbane 
City  Council   (1007)   St.  R.   (Qd.)    1.  varied. 


Attorney-General  for  Queensland  (ex  rel. 
Isles)  v.  Council  of  the  City  of  Brisbane, 
P.C,  8  C.L.R.  767,  1909  A.C.  582. 

Commonwealth  property  —  Taxation  by 
State.] — See  Constitutional  Law.  Sydney 
Corporation  v.  Commonwealth,   1  C.L.R.  208. 

Exemption  —  Agricultural  society  — "  Land 
vested  in  trustees  for  public  recreation,  health 
or  enjoyment  " — Sydney  Corporation  Act 
1902  (N.S.  W.)  (No.  35  of  1902),  s.  110.1— Subs. 
5  of  s.  110  of  the  Sydney  Corporation  Act 
1902  (X.S.W.)  exempts  from  municipal 
taxation  land  "  vested  in  trustees  for  the 
purposes  of  public  recreation,  health,  or 
enjoyment.  "  Held,  that  in  order  to  come 
within  the  exemption  land  must  be  vested 
in  trustees  exclusively  for  those  purposes. 
Certain  land  was  vested  by  Act  of  Parlia- 
ment in  the  Royal  Agricultural  Society  of 
Xew  SoutTi  Wales,  for  the  purpose  of 
liolding  agricultural  shows  and  exhibitions, 
and  for  other  purposes,  which  were  pri- 
marily and  mainly  purposes  of  "  public 
recreation,  health  or  enjoyment, "  but 
with  power  to  the  Society  to  charge 
the  public  for  admission  to  the  land,  and 
to  devote  the  profits  made  from  the  use 
I  of  the  land  towards  the  objects  of  the 
Society.  These  objects,  as  set  out  in  the 
I  Society's  Act  of  incorporation  and  rules, 
I  were  in  general  such  as  came  within  the 
I  meaning  of  the  exemption,  but  they  included 
j  also  certain  privileges  for  the  members  be- 
yond those  enjoyed  by  the  general  public. 
Held,  that,  as  members  of  the  Society  were 
'  entitled  to  a  beneficial  enjoyment  from 
the  land  beyond  that  of  the  general  public, 
the  land  was  not  within  the  exemption. 
Muncipal  Council  of  Sydney  v.  Royal  Agri- 
cultural Society  of  Xew  South  Wales, 
(1905)  5  S.R.  (N.S.W.)  69.3,  reversed- 
Sydney  Municipal  Council  v.  Royal  Agri- 
cultural Society  of  Neiv  South  Wales,  5 
C.L.R.  298. 

Exemption — Land  belonging  to  public  body 
—Municipal  Institutions  Act  1900  (W.A.)  (64 
Vict.  No.  8),  s.  324 — Zoological  Gardens  Act 
1898  (W.A.)  (62  Vict.  No.  32,]— Land  vested 
in  trustees  under  the  Zoological  Gardens 
Act  1808  (W.A.)  (62  Vict.  Xo.  32)  is  not 
rateable,  the  trustees  being  a  public  body 
created   by  Statute  within  the  meaning   of 
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s.  ;i24  of  till-  Miniilpal  Institutions  Act 
1900  (W.A.).  (64  Viet.  No.  8):  and  tlu' 
failure  of  the  trustees  to  appeal  in  iuord- 
ance  with  s.  342.  does  not  prevent  tliein 
from  setting  up  the  exemption  as  a  defence 
in  an  action  for  the  recovery  of  rates. 
The  fact  that  such  a  body  allowed  the 
land  vested  in  them  to  be  used  in  a  way 
not  within  the  limits  of  the  trust  is  not 
material  to  the  question  whether  it  is 
rateable  or  not,  nor  is  the  fact  that  the 
iirant  may  be  invalid  any  reason  for  inter- 
ference by  the  municipality.  South  Perth 
MiDiicipality  v.  Hackctt,  8  C.L.R.  44. 

Gas  company— Land  occupied  by  gas  mains 
—  Assessment  —  Appeal  —  Decision  of 
jusitces  final  —  Municipalities  Act  1897 
'  N.S.W.)  I  No.  23  of  1897),  ss,  137, 138, 141, 150, 
154,  156.] — The  Municipalities  Act  1897 
(X.S.W.),  by  s.  137,  defines  "rateable  pro- 
perty ■'  as  "  all  lands,  houses,  warehouses, 
counting  houses,  shops  and  other  buildings, 
tenements,  or  hereditaments  Avithin  any 
municipality. "  subject  to  certain  excep- 
tions not  material.  Sect.  138  provides  foj 
the  annual  valuation  of  "ail  rateable  pro- 
perty," and  s.  141  provides  that  for  rat- 
ing purposes  the  anual  assessment  should 
be  made  by  assessing  all  rateable  property 
*'  at  nine-tenths  of  the  fair  average  annual 
rental  of  all  buildings  and  cultivated  lands 
or  lands  which  are  or  have  been  let  for 
pastoral,  mining,  or  other  purposes, "  and 
"  at  the  rate  of  five  per  centum  upon  the 
capital  value  of  the  fee  simple  of  all  unim- 
proved lands. "  The  defendants,  for  the 
purpose  of  supplying  gas  to  their  customers, 
laid  mains  and  pipes  under  the  streets  of 
the  plaintiff  borough.  HrhL  that  tlie  de- 
fendants were  occupiers  of  "  land  "  within 
the  meaning  of  ss.  137  and  141,  and  were 
liable  in  respect  thereof  for  ordinary  muni- 
cipal rates.  Scmblc,  the  "  land  "  so  occu- 
pied by  the  defendants  came  within  the 
class  "unimproved  lands"  in  s.  141.  Held, 
also,  following  Knight  v.  Municipal  District 
of  Rochdale.  20  N'.S.W.  L.R.  (Eq.)  3,  that 
on  an  appeal  against  the  assessment,  under 
s.  1")0  of  the  Municipalities  Act  1897,  the 
decision  of  the  justices  is  final,  both  as 
to  the  amount  and  as  to  the  principle  of 
assessment.  Municipal  Council  of  Sifdney 
V.  Australian  dasUfjht  Co..  (1003)  3  S.R. 
(N.S.W. )     C,r,.     approved;     Chelsea     JVater- 


u:orks  Co.  v.  Bouley,  17  Q.B.  358,  distin- 
guished; If.  v.  East  London  Waterworks 
Co.,  18  Q.B.  705,  and  Melbourne  Tramway 
Co.  v.  Fitzroy,  (1901)  A.C.  153,  followed. 
C.lche,  Borough  of,  v.  Lukey,  (1903)  3  S.R. 
(N.S.W.)  098,  reversed.  Clehe  Borough  v. 
'  ukcy,   1   C.L.R.   158. 

Form  of  rate  notice.l — A  rate  notice  issued 
under  s.  144  (3)  of  the  Local  Government 
Act  1906,  and  served  on  28th  September, 
stated  that  at  the  expiration  of  thirty 
days  from  service  the  rates  would  be  pay- 
able, and  added  "  the  day  on  which  such 
rates  will  be  duo  and  payable  will  be  there- 
fore 28th  October.  "  Held,  that  the  fact 
that  the  rates  were  not  payable  until  29th 
October  did  not  render  the  notice  invalid. 
Wingadec  Shire  Council  V.  Willis,  11  C.L.R. 
123. 

Land  "  beneficially  occupied  in  any  manner 
whatsoever  "Wharves  vested  in  Melbourne 
Harbour  Trust  Commissioners  Preferential 
right  of  occupancy  granted  by  Commissioners 
— Melbourne  and  Geelong  Corporations  Acts 
Amendment  Act  1863  i  Vict. )  (27  Vict.  No.  178), 
ss.  42,  43 — Melbourne  Harbour  Truit  Act 
1890  (Vict.)  (No.  1119),  ss.  62,  85.1— Sect.  42 
of  tlie  Mrlhournc  and  Geelong  Corporations 
Acts  Amendment  Act  1863  gives  authority 
to  the  Council  of  the  City  of  Melbourne  to 
make  an  assessment  of  "  all  land  benefici- 
ally occupied  in  any  manner  whatsoever " 
within  the  limits  of  the  city,  and  s.  43 
gives  them  authority  upon  the  assessment 
so  made  to  make  rates.  On  lands  vested 
in  the  Melbourne  Harbour  Trust  Commis- 
sioners, and  exempted  from  rating  unless 
occupied  for  private  purposes,  were  erected 
wharves,  and  sheds  were  built  on  the 
wharves.  Pursuant  to  authority  given  to 
them  by  the  Melbourne  Harbour  Trust  Act 
1890,  by  an  instrument  under  .seal,  therein 
called  a  "  lease.  "  the  Commissioners  granted 
to  the  respondents  "  full  and  free  privilege 
and  liberty  (subject  to  the  provisions 
herein  contained)  to  use  and  enjoy  for  the 
term  mentioned  in  the  schedule  "  a  certain 
bertli  at  a  wharf  "  foi'  the  purpose  of 
discharging  passengers  and  cargo  from  and 
receiving  passengers  and  cargo  on  board 
the  steamers  or  vessels  which  may  for  the 
time  being  belong  to  the  lessee  together 
with    the    use    of    anv    shed    which    for    the 
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time  being  may  be  opposite  to  the  said 
berth  and  used  in  connection  therewith  such 
use  and  enjoyment  as  aforesaid  to  be  at 
all  times  subject  to  all  the  regulations  of  the 
Commissioners.  "  It  was  also  provided  by 
the  instrument  that  the  respondents  might 
not  transfer  the  rights  and  priyilges  given 
to  them  without  the  prior  consent  of  the 
Commissioners;  that  the  harbour  master 
should  be  at  liberty  to  use  or  permit  the 
use  of  the  berth  or  part  of  it  for  the  accom- 
modation of  other  vesels  when  the  berth 
was  unoccupied  and  not  actually  required 
by  the  respondents  for  the  purposes  above 
mentioned  .and  might  order  the  removal 
of  the  respondents'  ships  from  the  berth  in 
ethe  same  way  as  in  the  case  of  any  other 
ship  lying  at  the  wharves;  that  the  busi- 
less  of  the  respondents  should  be  conducted 
at  the  berth  and  shed  the  subject  matter 
of  the  "lease";  and  that  the  respondents 
would  not  be  entitled  to  accommodation  at 
the  public  berths  without  the  written  con- 
sent of  the  harbour  master.  Held,  that  the 
wharf  and  shed  referred  to  in  the  instru- 
ment Avere  not  '~  beneficially  occupied  in  any 
manner  whatsoever "  by  the  respondents, 
and,  therefore,  that  the  respondents  were 
not  liable  to  be  rated  by  the  Council  in 
respect  of  them.  Rochdale  Canal  Co.  v. 
Breirster.  (1894)  2  Q.B.,  852,  followed. 
William  Hoirard  Smith  Proprietary  Co. 
Ltd.  V  Mayor,  d-c,  of  the  City  of  Melbourne, 
(1911)  Y.L.R.  142;  32  A.L.T.,  146,  affirmed. 
The  Mayor,  dc..  of  Melbourne  v.  Howard 
Smith  Co.  Ltd.,  13  C.L.R.  253. 

Holder  of  lease  or  license  from  Crown — 
Person  registered  as  holder — Married  woman 
living  with  her  husband  —  Right  to  lease 
Crown  lands  —  Local  Government  Act  1906 
(N.S.W.)  (No.  56),  s.  144— Crown  Lands  Act 
1889  (53  Vict.  No.  21),  s.  47.]— The  respondent 
a  married  women  livins  with  her  husband 
was  registered  in  the  books  of  the  Crown 
Lands  Department  as  the  lessee  by  transfer 
of  Crown  lands,  the  words  "  by  way  of 
mortgage  only "  being  inserted  in  the  re- 
gister under  the  respondent's  name.  In 
an  action  against  the  respondent,  as  the 
holder  of  a  lease  of  Crown  lands,  to  recover 
municipal  rates  imder  s.  144  of  the  Local 
Gorernmrnt  Act  1006,  the  defence  was  set 
up  that  under  s.  47  of  the  CroiC7i  Lands  Act 
1880   the   respondent   could   not  become   the 


holder  of  a  lease  from  the  Crown.  Held, 
that  '•  holder  "  meant  "  registered  holder," 
and  that  the  respondent,  having  procured 
herself  to  be  registered  as  lessee,  could  not 
set  up  the  alleged  invalidity  of  the  lease 
against  the  Crown,  or  the  municipal  autho- 
rity, to  %vhom,  pro  tanto,  the  Crown's  right 
to  impose  taxation  had  been  delegated  by 
the  Local  Government  Act.  Semle,  per 
Higgins,  J. — Sect.  47  of  the  Crown  Lands 
Act  1889  applies  only  to  dealings  direct 
with  the  Crown,  and  does  not  make  a  mar- 
ried woman  incapable  of  holding  a  lease  by 
transfer.  Wingadee  Shire  Council  v.  Willis,. 
11   C.L.R.  123. 

Rates  —  Transfer  intended  to  take  effect 
as  security  only.]- The  respondent's  liabil- 
ity was  not  affected  by  the  existence  of 
equitable  rights  as  between  herself  and 
her  transferror.  Wingadee  Shire  Council  v, 
Willis,   11   C.L.R.   123. 

Rateable  land — Land  vested  in  the  Chief 
Commissioner  for  Railways  and  used  for 
station-master's  residence — Actual  user  of 
land  for  railway  purposes— Local  Government 
Act  1906  (N.S.W.)  (No.  56),  s.  131.]— The 
respondent  council,  under  the  provisions  of 
the  Local  Government  Act  1906,  rated  cer- 
tain land  which  was  vested  in  the  Chief 
Commissioner  for  Railways  and  Tramways. 
The  land  in  question  was  situated  in  Xew- 
castle,  about  200  yards  from  the  railway 
station.  A  house  which  was  Imilt  upon  the 
land  was  occupied  rent  free  by  the  station- 
master  at  Newcastle  who,  in  the  interests, 
of  the  railway  service,  was  required,  as  a 
condition  of  his  employment,  to  reside 
there,  so  that  he  might  be  available  in 
cases  of  emergency.  Held,  that  the  land 
in  question  was  actually  used  for  the  pur- 
poses of  the  Government  railways,  or  for 
purposes  connected  therewith,  within  the 
meaning  of  s.  131  (2)  of  the  Local  Govern- 
ment Act  1906,  and  was  therefore  not  rate- 
able under  that  Act.  Knowles  v.  Munici- 
pality of  Xewcastle,  9  S.R.  (X.S.W.),  264; 
26  W.X.  (X.S.W.),  68,  reversed.  Knowles 
V.  Municipality  of  Xewcastle,  9  C.L.R.  534. 

Rating  of  mine — Lease  from  Crown  of  mine 
on  private  lands — Reservation  of  minerals. 
Effect  of — Mine  situate  on  Crown  land — 
Method    of    valuation — Unimproved    capital 
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value  of  land  or  output  of  mine  Construction 
of  Statute  -Meaning  of  *•  land  "  Natural 
meaning  limited  by  context  Local  Govern- 
ment Act  1906  (N.S.W.)  (No.  56),  ss.  132  d), 
144 — Mining  on  Private  Lands  Act  1894 
(N.S.W.)  (57  Vict.  No.  32).|— Tlio  appoliants 
were  the  lessees  from  the  Crown,  under  the 
^f^ning  on  Private  Lands  Art  1894,  of 
mines  situated  on  land  which  had  been 
granted  to  M.  by  the  Crown,  subject  to  a 
reservation  of  all  minerals.  Under  the 
lease  tiie  appellants  had  the  exclusive  right 
to  occupy  a  portion  of  the  surface,  and 
to  mine  under  the  land.  Land  tax  upon 
the  whole  of  the  land  had  been  assessed 
find  paid  l)y  M.  Sect.  132  of  the  Local 
Government  Act  1906  provides  that,  in 
the  case  of  a  mine  situated  on  private  land, 
the  unimproved  capital  value  of  such  land 
-shall  be  assessed  at  the  amount  of  the 
capital  sum  for  wiiich  the  fee  simple  estate 
in  the  land  would  sell,  or,  in  the  case  of 
mines  ether  than  coal  or  shale  mines,  at 
tiie  option  of  the  council,  the  unimproved 
capital  value  of  the  mines  shall  be  assessed 
upon  the  annual  output  of  the  mine.  Held, 
by  Griffith,  C.J..  and  Barton,  J.  (O'Connor, 
J.,  dissenting),  that,  under  s.  132  (2)  (c), 
in  the  case  of  a  lease  from  the  Crown  of 
a  mine  situated  on  private  land,  a  distinc- 
tion was  intended  to  be  drawn  between  the 
words  '•  land  "  and  "  mine,  "  and  that  the 
rate  payable  by  the  appellants  as  lessees 
of  the  mine  should  be  assessed,  under  sub-s. 
ih) ,  upon  the  annual  output  of  the  mine, 
juid  could  not  be  assessed,  under  sub-s.  ( 1 ) , 
upon  the  unimproved  capital  value  of  the 
land  inclusive  of  tlic  minerals.  Where 
land  is  "rranted  by  the  Ciown  with  a  re- 
•servation  (if  all  minerals,  the  minerals  are 
not  Crown  lands  within  the  meaning  of  s. 
132  (2).  Hartlrtt  v.  WoUondilly  ,S7ure 
<'ouneil,  1(1  S.R.  (X.S.W.),  767,  reversed. 
<'o1on  I'fiikfi  Mininfi  Co..  \o  Linhilili).  v. 
WoJlondilhi  fihire ;  liartlrtt  v.  The  WoJ- 
loudilhi   Shirr.    13    C.L.K.    43S. 

Wharfage  and  tonnage  rates  Power  of 
council  to  levy  rates  on  public  wharf  Local 
Government  Act  1906  i  N.S.W.)  i  No.  56),  ss. 
73,  94-  Ordinance  81  Wharfage  and  Tonnage 
Rates  Act  1901  (N.S.W.i  <1«)2  No.  16),  ss.  5. 
6,  10.1— riidnr  the  \\luni<i(ir  ami  ToHna.ic 
Jfate.t  Art  1001  the  wharfage  rates  ))ayable 
under    that    Act,    not    exceeding    the    rates 


nuntioncd  in  the  schedule,  are  payable  to 
the  person  for  the  time  being  entitled  to 
lawful  possession  of  the  wharf.  Held,  that 
where,  under  the  i)rovisions  of  s.  73  of  the 
l.ordl  Governmvnt  Art  1906,  the  control 
and  management  of  a  public  wharf  has  been 
transferred  to  the  Council  of  a  Shire,  to- 
gether with  the  obligation  of  maintenance 
of  the  wharf,  the  right  to  receive  the  rates 
jiayable  under  the  Wharfage  and  Tonnage 
Rates  Act  is  also  transferred  to  the  Council. 
Smith  V.  Shire  of  Wallarobha,  11  S.R. 
( N.S.W. ),  553,  affirmed.  Willcocks  v. 
-S7m>c    of    Wnllarohha,    13    C.L.R.    326. 

IX.  CEXERAL. 

Charge  on  rails  laid  on  public  places  under 
control  of  council — Railway  lines  laid  on  pri- 
vate property — Dedication  of  streets — Pre- 
existing rights— Liability  to  rental  charge — 
Streets  referred  to  in  Act— Local  Government 
Act  1906  (N.S.W.)  (No,  56  of  1906),  s.  209— 
Newcastle  Paving  and  Public  Vehicles  Regu- 
lation Act  1876  (N.S.W.)  (No.  36  of  1876); 
Newcastle  Paving  and  Public  Vehicles  Regu- 
lation Act  1902  (N.S.W.)  (No.  67  of  1902).]— 
The  respondents  made  a  rental  charge  upon 
the  apj)ellants,  under  s.  209  of  the  Local 
Government  Act  1906,  on  lines  of  railway 
the  property  of  the  appellants,  which  in- 
tersected five  streets  in  the  respondent 
nuinicipality.  The  appellants  had  been  in 
possession  of  the  localities  in  question  since 
1829.  In  1830  the  appellants  opened  coal 
mines  and  built  railway  lines  over  portion 
of  their  i»roperty,  which,  uj)on  the  consti- 
I  tution  of  the  respondent  nuinicipality  in 
18511,  was  within  that  municipality.  Por- 
tions of  the  appellants'  land  were  subse- 
(juently  dedicated  as  public  streets.  IJeld, 
upon  the  evidence,  that  in  the  case  of  each 
of  the  five  streets  in  question  the  dedica- 
tion was  qualified  only,  and  was  subject  to 
tlie  appellants'  right  to  run  their  trains 
across  the  streets.  /I (hi.  also,  that  the 
Mppcllants  were  not  liable  to  a  rental  charge 
iinih  T  s.  209  in  respect  of  their  occupation 
by  their  lines  of  railway  of  the  soil  of  the 
streets,  as  such  occupation  was  begun  and 
•  cntinned  in  the  exercise  of  the  appellants' 
l)r()prictary  rights,  and  was  paramount  to 
the  right  of  the  public  to  use  the  surface 
of  the  street  for  traffic.  The  fact  that  the 
streets  in  question  were  referred  to  as  streets 
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*S'ee  Highway. 


LOST  GRANT. 

See  Ancient  Lights. 


LOTTERY. 

.See  Gaming  and  Wagering. 


LUNACY. 
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II.  Principal  and  Agent    .  . 
HI.  Payments  for  Benefit  of  Luna- 
tic 
IV.  Person  Deemed  to  be  Ins.\ne   .  . 
V.  Retainer  of  Solicitor  by  Luna- 
tic 


in  the  Xeiccastle  Paving  Acts  of  1876  and 
1902  did  not  make  them  public  streets  for 
all  purposes.  Municipal  Council  of  yew- 
castle  V.  Australian  Agricultural  Co.,  9 
•S.R.  (N.S.W.).  544,  reversed.  Australian 
Agricultural  Co.  v.  Municipality  of  A'eiC- 
^^astle,  10  G.L.R.  391.  j 

Bringing  land  under  Real  Property  Act  1900    ] 
(N.S.W.) — Public    road — Right   of    municipal   i 
council  to  lodge  caveat.] — Sec  Land.     Con- 
cord Municipal  District  r.  Coles,  3  C.L.R.    1 


Contract  for  removal  of  nightsoil — Clause 
lixing  remuneration  of  contractor — Right  to 
collect  his  own  fees  and  charges — Liability  of 
municipality  for  fees  which  contractor  fails  to 
collect.] — >S'ee  Contract.  Tcnnworth  Borough 
V.  Sanders,  2  C.L.R.  214. 

Regulation  —  Ultra  vires — Allowing  rub- 
bish to  fall  from  lighter.] — See  Negligence. 
Ferrier  v.    \Yilson,  4  C.L.R.  785. 
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I.  COMMITTEE. 
Powers  of  committee  of  the  person  of  a 
3unatic — Order  signed  by  committee  for  re- 


ception of  lunatic  into  a  licensed  house — 
Forcible  removal  of  lunatic  —  Action  for 
trespass  and  false  imprisonment — Stay  of  pro- 
ceedings— Acts  done  for  the  purpose  of  carry- 
ing out  provisions  of  the  Lunacy  Act— Practice 
— Appeals  from  State  Courts — Such  judgment 
as  ought  to  have  been  given  in  the  first  in- 
stance— Amendment — Formal  defect  or  ir- 
regularity —  Title  of  proceedings  —  Frivolous 
or  vexatious  action  —  Stay  of  proceedings 
at  common  law— Lunacy  Act  1898  (N.S.W.) 
(No.  45  of  1898),  ss.  16,  172 — Commonwealth 
Judiciary  Act  1903  (No.  6  of  1903),  s.  37— 
Equity  Act  1901  (N.S.W.)  (No.  24  of  1901), 
ss.  70,  84.] — The  powers  of  a  committee  of 
the  person  of  a  lunatic,  appointed  under 
s.  102  of  the  Lunacy  Act  1898,  which  sub- 
stitutes a  proceeding  by  declaration  for 
the  old  proceeding  de  lunatico  inquirendo, 
are  not  conferred  by  the  Act,  but  are  de- 
pendent upon  the  common  law,  and  acts 
done  by  the  committee,  or  by  the  autho- 
rity of  the  committee,  are  not  necessarily 
acts  done  for  the  purpose  of  carrying  out 
the  provisions  of  the  Act,  witliin  the  mean- 
ing of  s.  172.  The  committee  of  the  person 
of  a  lunatic  signed  an  order  under  s.  16 
authorising  the  reception  of  the  limatic  into 
a  licensed  house.  For  the  purpose  of  re- 
moving the  lunatic  there,  certain  members 
of  the  police  force,  at  the  request  and  by  the 
direction  of  the  committee,  and,  in  lier 
presence,  and  liaving  the  order  in  their  pos- 
session, entered  the  lunatic's  house,  and  took 
him  to  the  licensed  liouse.  The  lunatic  sub- 
sequently obtained  an  order  from  the  Court 
declaring  that  he  had  recovered  his  sanity, 
and,  seven  months  after  the  making  of  the 
order,  brought  an  action  against  the  Inspec- 
tor-General of  Police,  and  the  officers  who 
had  removed  him,  claiming  damages  for 
trespass  and  false  imprisonment.  On  the 
application  of  the  defendants  in  the  action, 
the  Chief  Judge  in  Equity,  sitting  as  the 
Judge  in  Lunacy  under  the  Act.  made  an 
order  staying  all  proceedings  in  the  action 
under  s.  172  (3),  and  that  order  was  subse- 
quently affirmed  by  the  Full  Court.  The 
Higli  Court,  on  appeal,  found  that,  on  the 
appellant's  own  version  of  the  facts,  if  the 
action  had  gone  to  trial,  no  jury  could  rea- 
sonably have  come  to  any  other  conclusion 
than  that  the  respondents  honestly  believed 
that  the   committee,   in   so   directing   them. 
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was  acting  in  the  execution  of  the  autho- 
rity vested  in  her  by  law,  and  that  they 
honestly  and  reasonably  believed  tiiat  the 
amount  of  force  which  they  used  was  neces- 
sary to  effect  tlic  safe  removal  of  the 
appellant.  Held,  that  the  acts  complained 
of  were  not  done  for  the  j)urpose  of  carrying 
out  the  provisions  of  the  Act,  and  that 
therefore  the  respondents  were  not  pro- 
tected by  s.  172.  liut  held  {per  Griffith, 
C..J.,  and  Barton,  J..  O'Connor,  J.,  dissen- 
tiente).  that  tlie  Supreme  Court,  in  the 
exercise  of  its  inherent  jurisdiction  to  stay 
vexatious  action.s.  ought  to  have  stayed 
proceedings  in  the  action,  if  application 
had  been  made  to  it  for  that  purpose  in 
its  common  law  jurisdiction,  and  tliat 
therefore  tiie  order  appealed  from,  so  far 
as  it  directed  a  stay  of  proceedings,  was 
substantially  right;  that  the  entitling  of 
the  proceedings  in  the  lunacy  jurisdiction 
of  the  Supreme  Court  was  a  formal  defect 
or  irregularity  which  the  Full  Court,  sit- 
ting as  a  Court  of  Appeal  under  the  Equity 
Act  1901  (X.S.W.)  and  exercising  the 
powers  of  amendment  conferred  by  ss.  70 
and  84  of  that  Act.  could  have  cured  by 
amendment,  without  causing  any  injustice 
to  the  appellant:  and  tliat  the  High  Court, 
sitting  as  a  final  Court  of  Appeal,  should 
disregard  formal  defects  and  irregularities 
in  the  proceedings,  and,  instead  of  allowing 
the  appeal,  should  exercise  the  power  con- 
ferred by  s.  37  of  the  Judiciary  Act  190.3, 
and  make  all  such  amendments  as  the  Full 
Court  could  and  ought  to  have  made.  Rule 
laid  down  by  the  Judicial  Committee  of 
the  Privy  Council  in  Orph<ins  Boaid  v. 
Kraegelius,  9  ^loo.  P.C.C.  441,  at  p.  447, 
as  to  dealing  with  points  of  mere  form  on 
appeal,  adopted.  Distinction  between  dif- 
ferent jurisdictions  of  the  Supreme  Court 
considered.  Per  O'Connor  J. — The  High 
Court  in  dealing  with  appeals  from  judg- 
ments of  the  Supreme  Courts  of  tlie 
States  should  be  guided  l)y  the  laws 
of  practice  and  procedure  which  l)inil 
the  Courts  who.se  judgments  are  appealed 
from  in  accordance  with  the  rule  laid  down 
by  Lord  Penzance  in  Counn  v.  Duke  of 
Hucilrueh.  2  App.  Cas.  344,  at  p.  354;  and, 
inasmuch  as  the  Supremo  Court,  sitting  in 
its  Lunacy  jurisdiction,  on  appeal  from  an 
order  made  in  tliat  jurisdiction,  could  not. 


without  absolutely  disregarding  its  estab- 
lisiied  practice  and  procedure,  have 
amended  the  proceedings  in  such  a  way 
as  to  convert  them  into  proceedings  at 
common  law,  the  appeal  should  be  allowed. 
I  Order  of  tlie  Supreme  Court:  Foshery  V. 
McLaughlin,  (1904)  4  S.R.  ( X.S.W. ),  74,. 
varied,  and  affirmed  as  varied.  McLaughlin 
v.  Fosbcry,   1   C.L.ll.  546. 

II.   Principal  and  Agent. 

Power  of  attorney  made  by  lunatic — Effect 
of  signature — Representation  of  agency — 
Estoppel — Transfer  of  shares  under  voii 
power  of  attorney — Suit  for  rectification  of 
share  register — Liability  of  company — Lia- 
bility of  lunatic  to  make  restitution — Com- 
panies Act  1899  (N.S.W.)  (No.  40  of  1899), 
S.  232.1 — A  power  of  attorney  executeil  by  a 
lunatic  who  does  not  understand  what  he 
is  doing,  such  want  of  understanding  being 
known  to  the  person  who  procures  its 
execution,  is  void.  M..  being  insane,  and 
incapable  of  managing  his  affairs,  but  hav- 
ing lucid  intervals,  executed  a  power  of 
attorney  giving  his  wife  absolute  power  to 
dispose  of  his  real  and  personal  estate. 
Acting  under  the  power  of  attorney,  the 
wife  sold  and  transferred  certain  shares 
held  by  M.  in  the  defendant  companies, 
who  had  no  notice  of  the  insanity,  to  third 
j)ersons  who  also  had  no  notice.  M.,  or» 
recovering  his  sanity,  brought  suits  against 
the  defendants  in  Equity  to  compel  them 
to  rectifj'  their  registers  by  entering  his 
name  as  holder  of  a  number  of  shares  equal 
to  the  number  sold,  and  also  as  holder  of 
certain  other  shares  to  which  he  would,  if 
he  had  remained  the  registered  holder  of 
the  original  shares,  have  been  entitled  in 
respect  of  them.  Both  suits  were  dismissed 
by  the  Chief  Judge  in  F.quity,  who  was  of 
opinion,  upon  the  evidence,  that  M.  suffi- 
ciently understood  the  nature  of  the  power 
of  attorney  when  he  signed  it,  and  was 
of  opinion,  further,  that,  whether  he  did 
or  not,  he  was  bound  by  the  acts  of  the 
attorney.  On  appeal,  the  Court  found,  on 
the  evidence,  that  M.,  who  had  previously 
refu.sed  to  sign  any  document,  did  not, 
when  he  executed  the  power  of  attorney, 
know  that  it  was  a  power  of  attorney, 
and  that  this  fact  was  known  to  the  attor- 
ney when  she  procured  its  execution.    Held, 
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that  the  power  of  attorney  was  absolutely 
void.      Held,    further,    that    it    was    imma- 
terial  whether   the   defendants   had   or   had 
not    notice    of    the    insanity.      Held,    there- 
fore,  that   the   transfers   were   invalid,   and 
the     plaintiff    was     entitled    to    the    relief 
prayed      Molton  v.  Camroux,  2  Ex.  487,  4 
id.   17:   Drew  v.  Xunn,   14  Q.B.D.  661;   Im- 
perial Loan  Co.  v.  Stone  (1802)    1  Q.B.  599,    j 
considered  and  distinguished.     The  liability    j 
of    a    lunatic    to    make    restitution    to    the 
extent  of  the  benefit  received  by  him  con- 
sidered.    Decisions  of  A.  H.  Simpson,  C.J.,    | 
in    Equity,     (1904)     4    S.R.     (N.S.W.)     84,    I 
reversed.      McLaughlin   v.   Daily    Telegraph 
Xeuspaper    Co.     (Xo.    2)  ;    McLaughlin    v. 
Tale  of  Chcydd  Coal  Mining  Co.    (Xo.  2), 
1    C.L.R.   243.     Special   leave  to  appeal  to   - 
Privy     Council     refused:      1    C.L.R.      479; 
(1004)    A.C.   776. 

III.  PAYMENTS  FOR  BENEFIT  OF 
LUNATIC. 

Payments  by  wife  of  lunatic  for  his  benefit 
— Money  borrowed  by  wife — Deposit  of  title 
deeds  by  wife  as  security  for  loan — Ratifica- 
tion by  lunatic  when  sane — Money  lent  by 
bank  to  wife^Accounts.] — The  wife  of  A., 
while  he  was  temporarily  insane,  applied 
certain  money  standing  to  his  credit  with 
a  bank  to  replace  certain  trust  moneys 
which  before  his  insanity  A.  had  paid  to 
his  own  credit  with  the  bank.  After  re- 
covering his  sanity  A.  did  nothing  for  4^^ 
years  by  way  of  claiming  a  refund  of  the 
money  from  the  trust  estate.  Held,  that  \ 
A.  had  ratified  the  payment  by  his  wife.  ' 
Before  A.  became  insane  he  had  begun  an  { 
action  against  B.  to  recover  a  certain  sum  I 
of  money  and  B.  had  thereupon  obtained  an  j 
order  that  A.,  who  for  many  years  had 
been  B.'s  solicitor,  should  deliver  a  bill  of  | 
costs  for  taxation.  Subsequently  to  A.  be- 
coming insane.  A.'s  wife  granted  a  mort- 
gage and  handed  over  the  deeds  of  certain 
of  A.'s  property  to  the  bank  as  security 
for  advances  to  be  made  to  her,  and  bor- 
rowed a  certain  sum  of  money  from  the 
bank  and  paid  it  to  B.  by  way  of  com- 
promise and  full  settlement  of  the  claims 
of  A.  and  B.  against  each  other,  the  order 
for  delivery  of  a  bill  of  costs  being  re- 
scinded by  consent.  After  recovering  liTs 
sanity  A.  left  the  settlement  imassailed  by 
C.L.R,D.  18 


legal  proceedings,  and  did  nothing  for 
so  long  a  time  that  the  Statute  of  Limita- 
tions ran  out,  and  he  also  took  the  full 
lienefit  of  the  settlement.  Held,  that  the 
bank  was  entitled  to  recover  from  A.  the 
money  so  lent,  and  had  a  lien  upon  the 
above-mentioned  deeds  as  security  for  that 
money.  City  Bank  of  Sydney  v.  McLaugh- 
lin, 9  C.L.R.  615,' and  McLaugUn  v.  City 
Bank  of  Sydney;  City  Bank  of  Sydney  v. 
McLaughlin,  14  C.L.R.  684,  affirmed. 
McLaughlin  v.  City  Bank  of  Sydney,  P.C., 
18  C.L.R.  598. 

IV.  PERSON  DEEMED  TO  BE  INSANE. 

Order  for  detention  in  hospital  for  insane — 
Jurisdiction  of  justices— Lunacy  Act  18£8 
(N.S.W.)  (No.  45  of  1898),  ss.  4,  5,  6.]— Where 
a  person  deemed  to  be  insane  is  brought 
before  two  justices  in  accordance  with  the 
provisions  of  s.  4  of  the  Lunacy  Act  of  1898 
the  justices  may  satisfy  themselves  as  to 
any  one  of  the  five  matters  mentioned  in 
s.  6,  and  if  they  are  satisfied  as  to  any 
one  of  them  they  may  make  an  order 
accordingly.  A  person  was  apprehended  by 
a  constable  and  brought  before  a  stipen- 
diary magistrate  (who  has  the  powers  of 
two  or  more  justices)  as  being  a  person 
deemed  to  be  insane  who  was  discovered 
under  circumstances  that  denoted  a  purpose 
of  committing  some  offence  against  the  law. 
Held,  by  Griffith,  C.J.,  and  Isaacs,  J. 
{Gavan  Duffy,  J.,  doubting),  that  the 
magistrate  had  jurisdiction  under  s.  6  to 
make  an  order  for  the  detention  of  the 
person  in  a  hospital  for  the  insane  as  being 
an  insane  person  not  under  proper  care  and 
control.  Ex  parte  Broicn,  14:  S.B..  (N.S.W.), 
182,  reversed.  ■Williamson  v.  Brotcn,  18 
C.L.R.    433. 

V.  RETAINER  OF  SOLICITOR  BY 

LLTNATIC. 
Costs  of  proceedings  to  set  aside  lunacy 
order  —  Necessaries  —  Action  by  solicitor 
for  costs  —  Pleadings  —  Res  judicata  — 
Amendment.] — See  Solicitor  akd  Client. 
McLaughlin  v.  FreehiU,  5  C.L.R.  858. 


MAGISTRATES. 

See  Evidence. 
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MAINTENANCE  ORDERS. 

See  also  Husband  and  Wifk. 

Evidence  of  paternity — Corroboration — Pre- 
maternity  order. — Marriage  Act  1890  (Vict.) 
(No.  1166),  s.  48— Marriage  Act  1900  (Vict.) 
(No.  1684),  s.  8.] — Sec  Children.  McKinley 
V.  Delancy,  19  C.L.R.  525. 


MALICIOUS  ACT. 

Escape  of  water  on  premises — Malicious 
act  of  third  person— Liability  of  owner.] — 
See  Negligence.  Richards  v.  Lothian,  P.C, 
16   C.L.R.    3S7;    1913  A.C.  203. 


MALICIOUS  PROSECUTION. 

Onus  on  plaintiff— Absence  of  reasonable 
and  probable  cause— Evidence  of  plaintiff  not 
Inconsistent  with  reasonable  belief  in  his  guilt 
—  Nonsuit  —  Libel  —  Criminal  offence— De- 
fence of  truth  and  publication  for  public  bene- 
fit— Nature  and  manner  of  publication  to  be 
considered — Motive  of  libeller  immaterial — 
Defamation  Act  1902  (N.S.W.)  (No.  22  of  1902). 
83.  12  and  13.] — In  an  Hrtion  for  malicious 
prosecution  for  defamation  the  plaintifT, 
in  order  to  establish  the  absence  of  reason- 
able and  probable  cause,  must  prove  that 
the  facts  known  to  the  defendant,  at 
the  time  when  he  initiated  the  prosecution, 
were  inconsistent  with  an  lionest'  belief 
upon  reasonable  grounds  that  plaintiff  could 
not  establish  a  defence  to  the  charge.  Sect. 
12  of  the  Defamation  Act  1902  (X.S.W.) 
makes  it  a  criminal  offence  to  maliciously 
publish  a  defamatory  libel.  Sect.  13  pro- 
vides that  on  the  trial  of  an  indictment 
or  information  for  such  a  libel,  the  truth 
of  the  defamatory  matter  may  be  inquired 
into,  but  shall  not  amount  to  a  defence 
unless  it  was  for  the  public  benefit  that  the 
defamatory  matter  should  be  published. 
Such  a  defence  must  be  specially  pleaded. 
The  respondent  was  prosecuted  by  the  ap- 
pellant for  criminal  libel,  and  was  com- 
mitted for  trial,  but  the  Attorney-General 
declined  to  file  a  bill.  The  libel  was  con- 
tained in  a  private  letter  alleging  corrup- 
tion on  the  part  of  the  appellant  and  the 
directors  of  a  company  of  which  the  appel- 


lant was  general  manager.     The  respondent 
brouglit  an  action  against  the  appellant  for 
malicious    prosecution,    and    in    support    of 
the  allegation  of  corruption,  gave  evidence 
of  facts  which   must  have  been   within   the 
knowledge      of      the      appellant      when     he 
initiated  the  prosecution.     These  facts  were 
open    to    the    construction    put    upon    them 
by   tiie    respondent    in    the    libel,   but   were 
also   reasonably   capable    of   a    construction 
more    favourable    to    the    appellant.      The 
jury    found   for   the   plaintiff.      Held,    that, 
inasinucli    as    the   facts    proved   by    the    re- 
spondent   were    not    inconsistent    with    the 
existence    in    the    appellant's    mind    of    an 
honest    belief    on    reasonable    grounds    that 
the  charges  in  the  libel  were  not  justifiable 
and    that    the    respondent    was    therefore 
guilty  of  the  offence  of  libel,  the  respondent 
had  failed  to  discharge  the  onus  cast  upon 
him,    as    plaintiff,    of    proving    an    absence 
of    reasonable     and     probable     cause,     and 
should     have     been     nonsuited.      Ahrath   v. 
Xorth-Eastrni  Nailuay  Co.,   11  Q.B.D.  440; 
11  App.  Cas.  247;  and  Cox  v.  English  Scot- 
tish and  Australian  Bank,  (1905)   A.C.  168, 
followed.      Held,    also,    that    the    plaintiff 
in  the  action  was  entitled  to  give  evidence 
which    would    have    supported    a    plea    of 
justification  under  s.  13  of  the  Defamation 
Act    1902.      In    considering    the    question 
whether     the     publication     of    defamatory 
matter   was    for   the   public   benefit   within 
the    meaning    of    that    .section    the    motive 
or  intention  of  the  defendant  in  making  the 
publication    is    immaterial,    but    the    jury 
should    consider    whether    the    nature    and 
manner  of  the  particular  publication  were 
such   as  would  benefit  the  public.     Olissan 
V.    Croicley,    (1905)    5    R.R.    (N.S.W.)    219. 
reversed.      Crouley   v.    nlissnn    (No.   2).    2 
C.L.R.   744. 


MANAGING  CLERK. 

Barrister    and    solicitor  Admission    to 

practice— Supreme  Court  Act  1912  (Vict.) 
No.  2437),  s.  3.]  Scot.  3  of  the  Supreme 
Court  Art  1912  provides  that  "Notwith- 
standing anything  contained  in  any  Act  of 
the  Parliament  of  Victoria  or  any  Rules 
made  in  pursuance  of  any  such  Act  the 
Supreme  Court  consisting  of  three  Judges 
of    whom    the    Chief    .Tustice    shall    be    one 
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may  where  under  special  circumstances  it 
shall  in  its  absolute  discretion  see  fit  so 
to  do  with  reference  to  any  person  who 
shall  within  one  year  after  the  passing  of 
this  Act  .  .  .  satisfy  the  said  Court 
that  he  has  before  the  commencement  of 
this  Act  served  for  ten  years  in  Victoria 
as  a  managing  clerk  to  some  practising 
barrister  and  solicitor  or  barristers  and 
solicitors  and  has  been  for  such  period 
of  ten  years  bona  fide  engaged  under  his 
or  their  direction  and  supervision  in  the 
transaction  and  management  of  such 
matters  of  business  as  are  usually  trans- 
acted by  barristers  and  solicitors  order 
that  such  person  shall  upon  passing  "  a 
certain  examination  "  be  entitled  to  admis- 
sion to  practise  as  a  barrister  and  solicitor 
for  the  Supreme  Court  without  entering 
into  or  serving  under  articles  of  clerkship, 
and  without  passing  any  examination  or  ex- 
aminations other  than  such  examination  as 
aforesaid,  but  subject  nevertheless  to  the 
compliance  in  all  other  respects  by  such  per- 
son with  the  Rules  for  tlie  time  being  in  force 
in  relation  to  the  admission  of  barristers 
and  solicitors.  The  Supreme  Court  having 
decided  that  a  person  who  had  the  control 
and  management  of  the  costs  department 
of  the  office  of  a  barrister  and  solicitor  was 
not  a  "  managing  clerk  "  within  flie  mean- 
ing of  that  section.  Held  that  special  leave 
to  appeal  to  the  High  Court  should  not  be 
granted.     In  re  Byrne,   17   C.L.R.   .52. 

Service  to  practising  barrister  and  solicitor.] 

—A  firm  of  country  solicitors  had  a  branch 
in  Melbourne  which  was  managed  by  A.. 
who  was  a  barrister  and  solicitor,  pursuant 
to  an  agreement  under  which  A.  received 
as  remuneration  a  stipulated  sum  and 
a  certain  share  of  the  profits.  A.  also 
practised  as  a  solicitor  in  his  own  right, 
the  proceeds  of  such  practice  being  paid 
to  the  credit  of  the  firm's  account.  Held, 
that  A.  was  in  respect  of  the  practice 
carried  on  by  him  in  his  own  right  a 
practising  barrister  and  solicitor  within 
the  meaning  of  s.  3  of  the  Supreme  Court 
Act  1912,  and.  therefore,  that  a  clerk  in 
the  Melbourne  office  who  performed  in  re- 
spect of  the  business  carried  on  there  the 
work  which  a  managing  clerk  would  ordi- 
nariTy    perform   might,    in    relation    to    the 


practice  carried  on  by  A.  in  his  own  right, 
be  a  managing  clerk  to  A.  within  the 
meaning  of  that  section.  In  re  Ramage, 
17  C.L.R.  55. 

Service  under  "  direction  and  supervision  ' ' 
of  practising  barrister  and  solicitor — Supreme 
Court  Act  1912  (Vict.)  (No.  2437),  s.  3.]— For 
fifteen  months  of  the  period  during 
which  an  applicant  for  an  order 
under  sec.  3  of  the  Supreme  Court 
Act  1912  for  admission  to  practise 
as  a  barrister  and  solicitor  alleged  that  he 
had  been  a  managing  clerk  to  a  practising 
barrister  and  solicitor,  the  latter  was  ill 
and  absent  from  his  office,  and  the  Supreme 
Court  held  that  the  applicant,  during  that 
fifteen  months  was  not  under  the  direction 
and  supervision  of  the  barrister  and  soli- 
citor, and  refused  his  application  for  an 
order  under  the  section.  Held,  that  the 
decision  should  not  be  disturbed.  In  re 
the  Supreme  Court  Act  1912,  (1913)  V.L.R., 
408;  35  A.L.T.,  29,  affirmed.  In  re  Hanlon, 
17  C.L.R.  60. 

Sending  from  State  where  appeal  set  down 
to  another  State  to  which  hearing  transferred 
by   order   of    Court — Costs.] — See   Practice. 

Western  Austr. dim  Bank  v.  Royal  Insurance 
Co.,    7   C.L.R.   385. 


MANDAMUS. 

Action  against  church  tribunals  and  mem- 
bers thereof.] — See  Voluntary  Association. 
Macqueen  v.  Frackelton,  8  C.L.R.  673. 

Exercise  of  jurisdiction — Determination  as 
to  right  of  appearance  and  audience  of 
solicitor — Industrial  Conciliation  and  Arbi- 
tration Act  1902  (W.A.)  (No.  21  of  1902),  ss. 
51, 71, 73,  87.] — During  proceedings  before  the 
Industrial  Arbitration  Court  Western  Aus- 
tralia, a  solicitor  applied  to  be  allowed  to 
appear  and  conduct  the  case  on  behalf  of 
a  party  to  the  procedings  whose  duly  ap- 
pointed agent  he  was.  The  Court  heard 
his  application  and  argument  thereon,  and 
decided  against  him,  considering  that  they 
were  bound  by  the  Act  not  to  allow  soli- 
citors to  appear  before  them  as  agents 
unless  with  the  consent  of  all  parties.  The 
solicitor  obtained  from  the  Supreme  Court 
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of  Western  Australia  a  writ  of  inaiidamus 
to  compel  the  Court  to  allow  him  to  appear 
and  be  heard  as  the  agent  of  a  party  to 
the  proceedings.  IlcJd.  that  the  right  of 
a  particular  person  to  appear  as  an  advo- 
cate before  the  Arbitration  Court  was  a 
question  involving  the  interpretation  of 
the  ItJdustrial  Conciliation  and  Arhitration 
Act  1902  (W.A.),  which  that  Court  had 
full  jurisdiction  to  decide.  The  decision 
the}'  pronounced  was  not  a  refusal  to 
exercise  their  jurisdiction,  but  an  actual 
exercise  of  jurisdiction,  so  that  mandamus 
would  not  lie.  By  s.  87  of  the  hidustrial  Arbi- 
tration and  Conciliation  Act  1902,  proceed- 
ings of  the  Arbitration  Court  were  made 
not  liable  to  be  "  challenged,  appealed 
against,  reviewed,  quashed  or  questioned 
on  any  account  whatsoever. "  Held,  that 
the  decision  of  the  Arbitration  Court  being 
one  made  within  the  competence  of  the 
Court,  mandamus  coiild  not  be  resorted  to 
as  an  indirect  method  of  obtaining  the 
appeal  which  the  Act  had  denied.  Presi- 
dent and  Members  of  the  Court  of  Arbitra- 
tion (W.A.J  V.  Xicholson,  4  C.L.R.  362. 

Habeas  Corpus — Discretion  of  Governor  in 
Council  of  State— Prisoner  under  sentence  of 
State  Court — Remission  of  sentence.] — -See 
High  Court.  Horwitz  v.  Connor,  6  C.L.R. 
38. 

Land  held  in  successive  interests — Separate 
valuations— Life  tenant  and  remainderman 
—Compensation— Public  Works  Act  1912 
(N.S.W.)]—Separatf  claims  fnr  compensation 
having  been  made — by  the  executors  for 
the  whole  block,  one  portion  of  which  was 
devised  to  trustees  upon  certain  trusts  by 
the  life  tenant  and  remainderman  in  re- 
spect of  their  interests  respectively  in  the 
other  portion,  and  the  Crown  having  made 
one  valuation  of  the  whole  block,  Held, 
that  mandamus  should  not  go  to  compel  a 
separate  valuation  of  the  interest  of  the 
trustees,  the  life  tenant,  or  the  remainder- 
man. Harris  v.  Minister  of  Public  Works, 
19  C.L.R.   180. 

Registration  of  place  of  amusement — 
Council  —  Discretion — Mandamus  —  Local 
Government  Act  1903  (Vict.)  (No.  1893) 
s.  197.] — See  Local  Government.  Randall 
V.  Cottnril,  d-r.,  of  Northcote,    1 1   C.L.R.  100.    \ 


Offence  against  Commonwealth  law — Sum- 
mary conviction  Appeal  to  State  Court- 
Remedy  where  Court  denies  jurisdiction — 
Appeal  to  High  Court.] — Sec  Constitutional 
Law.     All    Yirk  v.  Lehmert,  2  C.L.R.  593. 

Order  of  Postmaster-General — Refusal  to 
register  or  deliver  letters— Duty  to  carry  cr 
deliver  letters— Fraudulent  or  immoral  busi- 
ness— Discretion.] — See  Post  Office.  P.  v. 
Arndel,  15  C.L.R.  557. 

Public  service  —  Practice  —  Mandamus — 

Issue  futile.] — Marulaimis  will  not  issue  to 
command  the  Public  Service  Commissioner 
to  proceed  with  an  appeal,  when  it  would 
be  futile.  R.  v.  Commonwealth  Public  Ser- 
vice Commissioner;  Ex  parte  Killeen,  18 
C.L.R.  586. 

Refusal  of  inferior  Court  to  deal  with 
matters  brought  before  it — Hearing  still  pro- 
ceeding— Special  leave  to  appeal — Industrial 
Conciliation  and  Arbitration  Act  1902  (W.A.), 
(No.  21  of  1902).  ss.  107-109.]— Whrre  an  in- 
ferior Court  has  announced  its  intention 
not  to  deal  with  certain  of  the  matters 
brought  before  it  in  a  particular  proceed- 
ing, or  refuses  to  admit  a  particular  class 
of  evidence,  a  mandamus  will  not  lie  while 
the  proceeding  is  still  pending  to  compel 
that  Court  to  deal  with  those  matters,  or 
to  admit  that  particular  class  of  evidence. 
I'ndcr  the  Industrial  Conciliation  and  Arbi- 
tration Act  1902  (W.A.)  a  union  of  workers 
registered  under  s.  108  (a)  of  that  Act, 
alleging  a  dispute  between  itself  and  the 
Commissioner  of  Railways,  instituted  pro- 
ceedings in  the  Court  of  Arbitration  to 
regulate  the  wages  of  practically  all 
workers  in  the  employment  of  the  Com- 
missioner of  Railways.  Certain  classes  of 
the  members  of  that  union  were  members 
of  other  unions  registered  under  other  sec- 
tions of  the  Act,  and  the  Commissioner  of 
Railways  alleged  that  he  had  entered  into 
industrial  agreements  with  those  other 
unions.  The  Court  of  Arbitration  ordered 
that  all  such  classes  of  members  should  be 
struck  out  of  the  proceedings,  and,  having 
announced  that  it  would  not  consider  the 
question  of  the  wages  or  condition  of  em- 
ployment of  those  classes,  proceeded  with 
the  hearing  of  the  matter.  Held,  that,  the 
hearing  of  the  matter  being  still   pending, 
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mandamus  would  not  lie  to  compel  the 
Court  of  Arbitration  to  hear  and  determine 
the  matter  so  far  as  it  related  to  those 
classes  of  persons,  or  to  reinstate  such 
classes  of  persons  in  the  proceedings,  and, 
therefore,  the  Supreme  Court  having  refused 
an  order  nisi  for  a  mandamus,  special  leave 
to  appeal  from  the  decision  of  the  Supreme 
Court  of  W.A.,  7  W.A.L.R.  295,  refused. 
Western  Australian  Amalgamated  Society 
of  Railtcay  Employees  Union  of  Workers  V. 
Commi-ssnoner  of  Railicays  for  Western 
Australia,  3  C.L.R.  66. 

To  Governor  of  State — Refusal  to  issue  writ 
for  election  of  Senator.] — See  Elections. 
R.  V.  Governor  of  South  Australia,  4  C.L.R. 
1497. 

Transfer  of  Land  Act  1890  (Vict.),  s.  209— 
Mortgage — Refusal  of  Registrar  to  register 
— Remedy.] — Where  the  Registrar  improperly 
refuses  to  register  a  mortgage  the  mort- 
gagee has  a  remedy  by  mandamus  to  compel 
registration,  notwithstanding  that  right  is 
specifically  given  by  the  Transfer  of  Land 
Act  1890  by  s.  209  to  the  owner  or  the 
proprietor  of  the  land  to  summon  the  Regis- 
trar to  substantiate  the  grounds  of  his 
refusal  before  the  Supreme  Court.  Per- 
petual Executors  and  Trustees  Association 
of  Australia  Ltd.  v.  Hosken,  14  C.L.R.  286. 


MARKETS. 

City  of  Melbourne — Transfers  of  functions, 
powers,  etc.,  of  Commissioners  to  Council — 
Penalty  for  selling  marketable  commodities 
elsewhere  than  in  markets — 3  Vict.  No.  19 
(N.S.W.),  s.  23— Markets  Act  1890  (Vict.), 
(No.  1115),  s.  25—6  Vict.  No.  7  (N.S.W.),  ss. 
71,  72.]— 3  Viet.  No.  19  (N.S.W.)  (sub- 
stantially re-enacted  by  the  Markets  Act 
1890  (Vict.),  after  providing  for  the  ap- 
pointment of  Commissioners  of  markets, 
by  s.  23  (3.  25  of  the  Markets  Act  1890) 
authorized  the  Commissioners  to  establish 
in  certain  towns  markets  which  should  be 
the  only  places  in  those  towns  where  cer- 
tain goods  should  be  sold,  and  enacted  that 
any  person  who  should  sell  any  of  those 
goods  elsewhere  than  in  the  market  places 
80  established  (except  in  his  dwelling-house 
or    shop),    should    on    conviction    before    a 


justice  be  liable  to  a  penalty.  6  Vict.  Nd. 
7  ( N.S.W. ),  which  established  the  corpora- 
tion of  the  Town  of  Melbourne  and  the 
Council  thereof,  by  s.  71  conferred  on  the 
Council  '•  the  same  powers,  authorities, 
duties  and  immunities  in  respect  of  mar- 
kets "  as  by  3  Vict.  No.  19  were  given  to 
the  Commissioners,  and  by  s.  72  transferred 
to  the  Council,  from  and  after  the  election 
of  the  first  mayor,  "  all  the  functions,  duties 
and  responsibilities "  at  that  time  per- 
formed by  or  belonging  to  the  Commis- 
sioners under  3  Vict.  No.  19,  and  provided 
that  all  the  functions  of  the  Commissioners 
should  thereupon  cease  and  determine,  ihe 
Council  having  established  markets  in  the 
City  of  Melbourne,  Held,  that  a  person 
who  sold  marketable  goods  elsewhere  in  the 
city  than  in  those  markets  was  liable  to 
a  penalty  under  s.  25  of  the  Markets  Act 
1890.  Weedon  v.  Davidson  (1906)  V.L.R. 
672;  28  A.L.T.  50,  reversed.  Weedon  v. 
Davidson,  4  C.L.R.  895. 

Sale  of  marketable  goods  in  places  other 
than  markets — "  Places,"  meaning  of — 
Public  places — "Shop,"  meaning  of — Dis- 
turbance of  market— Markets  Act  1890  (Vict.), 
(No.  1115),  s.  25.]— Sect.  25  of  the  Markets 
Act  1890  (Vict.)  provides  that  the  com- 
missioners of  markets  "  may  fix  the  places 
within  such  town  or  portion  of  a  town  for 
the  holding  of  markets,  and  may  there 
erect  and  build  or  cause  to  be  erected  or 
built  market  houses  with  shambles,  stalls 
and  other  convenient  buildings.  And  the 
said  market  places  shall  be  the  only  places 
within  the  said  town  or  portion  of  a  town 
where  any  market  for  the  sale  of  corn  (ex- 
cept corn  or  grain  sold  by  sample ) ,  but- 
chers' meat,  poultry,  eggs,  fresh  butter, 
vegetables  or  other  provisions  shall  for  the 
future  be  held  and  kept.  And  if  any  person 
sell  or  expose  to  sale  any  of  the.  said  articles 
or  other  provisions  usually  sold  in  markets 
in  any  of  the  streets  lanes,  entries  or  other 
public  passages  or  places  other  than  the 
places  which  may  be  so  appointed  by  the 
commissioners  as  aforesaid  except  in  his 
dwelling-house  or  shop,  every  such  person 
shall  on  conviction  thereof  for  every  such 
ofi'ence  forfeit  and  pay  the  sum  of  Five 
pounds.  "  Held,  that  in  the  phrase  "  other 
public     passages     or     places "     the     word 
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■■  public  "  qualities  "  places  "  as  well  as 
•■  passages,  "  and,  tlierefore,  that  a  sale  or 
exposure  for  sale  in  a  private  place  was 
not  an  offence  against  the  section.  Held. 
also,  on  the  evidence,  that  the  place  in 
question  was  a  "  shop  "  within  the  meaning 
o!  the  section.     Held,  also,  that  the  section 

does  not  exclude  the  ordinary  remedies  for 
disturbance  of  market.  Wecdon  v.  David- 
son, 4  C.L.R..  895.  explained.  Austin  v. 
Richardson.    (1911)    V.L.R.,   11;    32  A.L.T., 

13o.    reversed.       Jiirhardson    v.    Austin,     12 

G.L.R.  463. 


MARKSMAN. 

Power  to  vote  by  post.. — See  Elections. 
Chanter  v.   Blackwood  (No.  2),  1  CL.R.  121. 


MARRIAGE. 

See  Husband  and  Wife. 


MARRIED  WOMAN. 

See  Husband   and    Wife. 


MARRIED  WOMEN'S  PROPERTY. 

Dower — Nature  of  right  Abolition  of  right 
—Consolidation  of  Statutes — Repeal  of  en- 
actment modifying  common  law — Revival  of 
previously  existing  law  Intention  of  Legis- 
lature—  Conveyancing  and  Law  of  Property 
(Supplemental)  Act  (N.S.W.)  1901  (No.  37  of 
1901),  s.  10.1— S,.'t.  Kt  c<i  tho  Convr>fnnrin:f 
and  Lnu:  of  I'ropertif  (fiupplrmental)  Act 
1901  (N.S.W.)  by  repealing  tlie  Act  7  Wm. 
IV.  No.  8j  so  far  as  it  adopted  the  Imperial 
Doxcer  Act,  3  and  4  Wm.  IV.  c.  105,  did 
not  revive  the  original  common  law  as  to 
a  wife's  right  of  dower  out  of  lands  alien- 
ated by  her  husband  during  his  lifetime. 
The  Wills,  Probate  and  Administration  Act 
1898  ( N.S.W. ),  which  consolidated  the 
Probate  Acts  of  1890  and  1893,  by  express 
words,  as  to  lands  devised  and  as  to  lands 
undevised,  and  by  necessary  implication  as 
to  lands  alienated,  destroyed  tlie  right  of 
dower   and   removed   the   basis   upon   which 


that  right  was  founded,  and  thereby  ren- 
dered unnecessary  the  previously  existing 
Statutes  on  the  subject,  including  7  Wm. 
IV.  No.  8;  and.  tlierefore,  any  presumption 
that  the  legislature,  by  repealing  without 
re-enacting  the  later  Act  in  the  Act  of  1901, 
intended  to  revive  the  common  law  that 
had  been  displaced  by  it  was  negatived. 
1  Nature  of  the  right  of  dower,  and  history 
I  of  the  legislation  on  the  subject  in  New 
South  Wales,  discussed.  Smith  v.  Marshall, 
(1906)  6  S.R.  (N.S.W.)  480,  affirmed.  Mar- 
shall V.  Smith,  4  CL.R.  Ifil7. 

Intestacy  of  married  woman— Estate  less 
than  £1,000 — Rights  of  husband  and  next  of 
kin— Married  Women's  Property  Act  1890 
(Vict.),  (No.  1116),  s.  25— Intestates'  Estates 
Act  1898  (Vict.),  (No.  1419).]— Tho  JntestaU..' 
Estates  Act  1896,  which  provides  that  the 
widow  of  a  man  who  dies  intestate  leaving 
an  estate  of  the  net  value  of  not  more  than 
£1,000  shall  be  entitled  to  the  whole  of  such 
estate,  and,  if  the  net  value  exceed  £1,000, 
that  she  shall  be  entitled  to  £1,000  of  it 
and  to  a  charge  over  the  whole  of  the  estate 
for  such  sum,  is  not  a  law  which  makes  an 
alteration  of  the  law  as  to  the  ''  manner 
and  proportions  in  which  the  estate,  real 
and  personal,  as  to  which  a  married  man 
dies  intestate  is  distributable  between  his 
widow  and  his  children  or  next  of  kin," 
within  the  meaning  of  s.  25  of  the  Married 
Women's  Property  Act  1890.  Quaere, 
whether  that  section  incorporates  future 
alterations  of  the  law  as  to  distribution. 
Held,  therefore,  that  the  estate  of  a  married 
I  woman  who  died  intestate  leaving  her 
surviving  her  husband  and  next  of  kin,  the 
I  value  of  the  estate  not  exceeding  £1,000, 
1  was  distributable  one-half  to  the  husband 
and  one-half  to  the  next  of  kin.  In  re 
Jamieson;  Christenson  v.  Jamieson,  (1907) 
V.L.R.  103:  28  A.L.T.  138,  affirmed. 
Jamieson  v.  Christenson,  4  CL.R.  1489. 

Intestacy  Distribution  of  estate  Share  of 
husband  where  no  children  or  next  of  kin — 
Married  Women's  Property  Act  1890  (Vict), 
(No.  1116),  ss.  4,  25  Statute  of  Distributions 
1670  (22&23  Car.  II.  c.  10),  s.  3.1— .Sect.  25 
of  the  Married  Women's  Property  Act  1890 
provides  that  "  the  e.state,  real  and  personal, 
as  to  which  any  married  woman  dies  intes- 
tate  after   the   commencement   of   this    Act 


MARRIED  WOFENS  PROPERTY— MARSHALLING  ASSETS.      558 


shall,  subject  to  the  payment  of  the  duties 
and  fees  .  .  .  and  of  her  funeral  ad- 
ministration or  testamentary  expenses  and 
debts  in  the  ordinary  course  of  administra- 
tion be  distributable  between  her  husband 
and  her  children  or  next  of  kin  in  the  like 
manner  and  proportions  in  which,  the  estate, 
real  and  personal,  as  to  which  a  married 
man  dies  intestate  is  distributable  between 
his  widow  and  his  children  or  next  of  kin.  " 
Jleld,  that  the  section  lays  down  a  com- 
plete and  exhaustive  rule,  applicable  to  all 
cases  in  which  a  married  woman  dies  in- 
testate, and  supersedes  all  previous  rules, 
whether  statutory  or  at  common  law. 
ffi1<l.  therefore,  that  where  a  woman  dies 
intestate,  leaving  her  surviving  her  hus- 
band Init  no  children,  the  share  of  the 
husband  is  the  same  as  that  which  his 
widow  would  have  taken  if  he  had  died 
intestate  leaving  no  children,  that  is,  one 
half  and  no  more,  and  that  in  the  event 
of  there  being  no  Jiext  of  kin  of  the  woman 
the  other  half  goes  to  the  Crown  as  bo7ta 
vacantia.  In  the  Estate  of  Brown;  Equitjf 
Trustees,  Executors  and  Agency  Co.  Ltd. 
V.  Mackinnon,  (1914)  V.L.R.,  535;  36 
A.L.T.,  66,  reversed.  The  Att.-Gen.  for 
Tictoria  v.  The  Equifi/  Trustees,  dr..  Co. 
Ltd..    19    C.L.R.    404. 


MARSHALLING   ASSETS. 

Specific  gift  —  Charge  on  assets  —  Con- 
tribution.]— A  testator  by  his  will  after 
directing  payment  of  his  debts  and  funeral 
and  testamentary  expenses  as  soon  as 
could  conveniently  be  done,  and  giving 
certain  household  property  to  his  wife  ab- 
solutely, gave  and  bequeathed  "  all  moneys, 
stock  and  funds  which  I  shall  die  possessed 
of "  and  all  moneys  payable  under  two 
policies  of  assurance  on  his  life  "  and  all 
benefit  derivable  therefrom "  to  his  wife 
*■  upon  trust  to  pay  and  apply  the  same 
as  in  manner  provided.  "  He  then  gave 
certain  house  property  to  his  wife  for  life 
••.subject  always  that  she  remains  single 
not  otherwise  as  hereinafter  is  provided 
and  also  subject  to  the  payment  out  of  the 
rent  and  income  thereof  of  all  interest, 
moneys,  costs  and  charges,  taxes.  Sec,  which 


shall  be  or  become  due  by  virtue  of  "  two 
mortgages  existing  over  different  portions 
of  the  house  property,  and  also  subject  to 
his  wife  keeping  all  the  house  property  in 
repair:  He  also  declared  that  this  devise 
Avas  subject  to,  and  he  directed  his  wife 
to  pay,  certain  legacies  out  of  the  rents 
and  profits  of  the  house  property,  or  out  of 
the  moneys  he  should  die  possessed  of  or 
the  policy  money.  He  further  declared  that 
the  devise  should  be  subject  to  his  wife 
giving  up  all  her  right  to  certain  allot- 
ments of  land  which  he  had  transferred  to 
her,  and  that  she  should  sell  those  allot- 
ments as  soon  as  convenient  upon  trust  to 
pay  and  apply  the  proceeds  "  together  with 
the  balance  of  moneys  remaining  after  pay- 
ment "  of  the  legacies  in  paying  off  the 
mortgage  debt  on  the  house  property ;  "  any 
money  remaining  thereafter "  he  gave  ab- 
solutely to  his  wife.  On  the  death  or  re- 
marriage of  his  wife  he  gave  and  devised 
all  the  before  mentioned  real  estate  and 
other  land  to  his  children.  The  life  policies 
were  mortgaged  by  the  testator  during  his 
lifetime.  The  testator's  widow  gave  up  her 
right  to  the  allotments  of  land.  Held,  (1) 
that  the  gift  of  "  all  moneys,  stock  and 
funds  which  I  shall  die  possessed  of  "  was 
specific  and  not  residuary,  (2)  that  the 
devise  to  the  widow  of  the  house  property 
was  not  subject  to  her  paying  out  of  the 
rent  and  income  thereof  the  principal  of 
the  mortgage  debts  upon  it  as  well  as  the 
interest:  (3)  that  the  legacies  were  not 
charged  on  the  corpus  of  the  estate;  (4) 
that  the  testator's  widow  was  bound  to 
apply  the  rents  and  profits  of  the  house 
property  in  the  first  instance  to  payment 
of  legacies  so  as  to  leave  as  much  as  pos- 
sible of  the  moneys  the  testator  died  pos- 
sessed of  and  of  the  policy  moneys  for 
payment  of  the  mortgage  on  the  house 
property:  (5)  that  the  income  received 
by  the  widow  from  the  allotments  which 
had  been  transferred  to  her  should  be  ap- 
plied in  reduction  of  the  principal  of  the 
mortgages,  leaving  the  interest  thereon  to 
be  paid  out  of  the  rent  and  income  of  the 
house  property;  and  (6)  that  th«  widow 
was  entitled  to  contribution  out  of  the 
real  estate  devised  by  the  will  in  respect  of 
the  mortgage  debt  on  the  life  policies. 
Ramsaii  v.   Lowther.    16   C.L.R.    1. 
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See  also  Public  Servant. 

1.   EMPLOYERS  LIABILITY. 

Injury  to  employee  —  Compensation  — 
Duty  to  assess  compensation  under  Act  on 
failure  of  action  not  under  Act— Time  when 
assessment  may  be  demanded— Election  of 
remedy  for  injury — Worker's  Compensation 
Act  (W.A.),  11902,  No.  5),  s.  9  Amendment 
of  judgment.  I — To  an  action  in  tlie  Supremo 
Court  of  Western  Australia  by  a  workman 
against  his  employers,  owners  of  a  mine, 
for  damages  under  the  Employers^  Liability 
Act  1894  (W.A.),  and  the  Mines  Regula- 
tion Act  1895  ("\V.A.),  and  at  common  law, 
for  injuries  sustained  by  him  in  the  mine, 
the  defendants  pleaded-  by  way  of  estoppel 
that  the  plaintiflF  had  made  a  claim  for 
compensation  under  the  Markers'  Compen- 
sation Act  1002  (W.A. ).  and  that  an  agree- 
ment had  been  made  between  the  plaintifT 
and  the  defendants  for  payment  of  certain 
compensation,  which  agreement  had  so  far 
been  carried  out.  At  the  trial  tne  Judge 
held  that  this  plea  was  proved,  and  gave 
Judgment  that  the  plaintiff  recover  nothing 
from  the  defendants.  This  judgment  was 
duly  passed  and  entered,  and  an  appeal 
against  it  to  the  Ful  Court  was  dismissed. 
Xo  application  was  made  at  the  trial  or  on 
the  appeal  that  the  jurisdiction  under  s. 
9  of  the  Workers'  Compen^sation  Act  should 
be  exercised.  Subsequently  to  the  appeal 
the  defendants  moved  the  Judge  of  first 
instance  to  a.ssoss  compensation  and  as  to 
costs,  and  he  made  an  order  accordingly. 
An  appeal  to  the  Full  Court  from  this  order 
was     allowed.      On     appeal    to    the    High 


Court:  11(1(1,  (1)  that  s.  9  of  the 
Workers'  Compensation  Act  1902  applie.-* 
to  all  cases  in  which  the  plaintiff's  action 
fails,  provided  that  he  is  otherwise  entitled 
to  the  benefit  of  the  Act,  and  therefore 
applies  to  a  case  where  the  successful  de- 
fence is  a  confession  and  avoidance;  (2) 
I  The  motion  made  for  assessment  of  compen- 
I  sation  might,  if  necessary,  be  treated  as 
I  an  application  to  the  Court  by  originating 
'  motion  to  exercise  its  statutory  jurisdic- 
j  tion  b}'  way  of  supplement  to  its  original 
order  which  was  incomplete,  in  which  case 
the  Court  could  order  the  costs  awarded 
in  the  original  action  to  be  set  off  against 
the  compensation  when  assessed;  (3)  Every 
action  to  which  s.  9  applies  includes,  in 
effect,  a  claim  for  compensation  under  the 
Act  as  an  alternative  claim  which  the 
Court  is  bound  to  dispose  of  in  the  action, 
and,  if  the  original  claim  fails,  the  whole 
action  is  not  disposed  of  until  that  alter- 
native claim  is  disposed  of:  (4)  If  at  a 
trial  in  the  Supreme  Court  of  an  actios  in 
which  two  claims  are  joined  one  only  is 
tried,  and,  without  the  fault  of  either 
party,  judgment  is  entered  on  the  whole 
case,  the  judgment  can  be  amended  both 
under  Order  XXVIII.,  r.  11,  and  under 
the  inherent  jurisdiction  of  the  Court. 
Held,  therefore  (Higgins,  J.,  dissenting  as 
to  (4),  that  the  order  for  assessment  of 
damages  and  as  to  costs  was  properly 
made.  Per  Higgins,  J.:  —  (a)  The  Court 
has  no  jurisdiction  to  alter  a  final  judg- 
ment which  is  not  under  appeal,  after  it 
has  been  passed  and  entered,  unless  there 
has  been  an  accidental  slip  in  the  judg- 
ment as  drawn  ui>.  or  unless  the  jud- 
ment  as  drawn  up  does  not  correctly 
state  what  the  Court  actually  decided;  (b) 
"  Accidental "  slip  does  not  include  an 
error  which  is  the  result  of  a  deliberate 
finding;  such  an  error  is  matter  for  ap- 
peal: (r)  The  judgment  of  McMillan,  J., 
was  final,  and  meant  to  bo  final,  not  intpi- 
locutory;  it  was  afiirmed,  without  varia- 
tion, by  the  Full  Court;  it  decided  that  the 
plaintiff  could  recover  nothing  in  the 
action,  whether  under  the  Workers'  Com- 
pensation Act  or  otherwise;  and  the  appli- 
cation to  assess  damages  was  therefore 
wrong.  Fiymonds  v,  Ivanhoe  Gold  Corpora- 
tion  Ltd.,  8  W.A.L.R.   103.  reversed.    Ivan- 
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ho«   Gold   Corporation  Ltd.  V.  Symonds,   4 
C.L.R.  642. 

Employers'  liability  —  Negligent  —  Acci- 
dent —  Condition  of  ways  —  Defect  —  Person 
I  to  whose  orders  or  direction  workman  bound 
to  conform  —  Shaft  —  Excavation  —  Em- 
ployers' Liability  Act  1894  (W.A.),  (58  Vict. 
No.  3),  s.  3  (1)— Mines  Regulations  Act  1895 
(W.A.),  (69  Vict.  No.  37),  ss.  4,  23,  rr.  8,  20, 
28.] — "Defect  in  condition."  in  s.  3  (1) 
of  the  Employers'  Liahility  Act  1894 
(W.A. ),  means  a  defect  in  original  con- 
struction or  subsequent  condition,  render- 
ing the  appliance  in  question  unfit  for  the 
purpose  to  which  it  was  applied,  when  used 
with  reasonabale  care  and  caution,  and 
does  not  cover  the  negligent  use  of  a  pro- 
perly constructed  appliance.  The  words 
t"  good  order  and  condition,  "  in  the  Mines 
Regulation  Act  1895  (W.A.),  s.  23,  Rule 
20,  and  "  securely  protected  and  made 
safe  "  in  Rule  8  refer  to  the  same  qualities,  j 
A  person  employed  in  a  mine,  whose  duty 
it  was  to  notify  by  signal  when  conditions 
*  were  such  that  work,  which  the  miners  were 
bound  to  do,  might  be  safely  proceeded 
with,  is  not  a  person  "  to  wliose  orders  and 
directions  a  workman  is  bound  to  con- 
form, "  within  the  meaning  of  the  Em- 
ployers'LiahiUty  Act  \%M  (W.A.).  SemUe> 
a  shaft,  in  which  the  work  of  excavation  is 
finished,  is  not  an  excavation  within  the 
meaning  of  the  Mines  Regulation  Act  1895 
(W.A.),  s.  23,  Rule  8.  Metcalf  v.  Great 
Boulder  Proprietary  Gold  Mines,  Ltd.,  8 
W.A.L.R.  22,  affirmed.  Metcalf  v.  Great 
Boulder  Proprietary  Gold  Mines,  Ltd.,  3 
C.L.R.  543. 

Action  against  Sydney  Harbour  Trust  Com- 
missioners— Persons  employed  at  daily  or 
weekly  wages — Creation  of  statutory  cor- 
poration for  public  purpose — Department  of 
the  Government — Meaning  of  "  employer  " 
— Statute  binding  Crown — Action  against  the 
Crown— Sydney  Harbour  Trust  Act  1900 
(N.S.W.)  (1901,  No.  1),  s.  17— Employers' 
Liability  Act  1897  (N.S.W.)  (No.  28),  s.  4— 
Claims  against  the  Government  and  Crown 
Suits  Act  1897  (N.S.W.)  (No.  30.]— The  Sydney 
Harbour  Trust  Commissioners,  constituted 
under  the  >^ydncy  Harbour  Trust  Act  1900 
are  the  em^iloyers  of  persons  engaged  by  them 
at  daily  or  weekly  Avages.  within  the  mean- 


ing of  s.  4  of  the  Employers'  Liability  Act 
1897.  The  provisions  of  the  Employers'^ 
Liability  Act  1897  apply  to  workmen  em- 
ployed by  the  New  South  Wales  Govern- 
ment. In  re  Ryan,  11  S.R.  (N.S.W.),  33, 
affirmed.  The  Sydney  Harbour  Trust  Com- 
missioners v.  Ryan,  13  C.L.R.  358. 

Injury  to  miner — Liability  of  mine  owner — 
Negligence  of  fellow  servant.] — See  Mines. 
Lotidon  and  West  Australian  Exploration  Co. 
V.  Ricci,  4  C.L.R.  617. 

II.  LIABILITY  OF  CROWN  FOR  ACTS  OF 

SERVANT. 

Liability  of  Commonwealth  for  tortious 
acts  of  servant — Officer  having  no  independent 
discretion.] — See  Commonwealth.  Baume  v 
Commonwealth,  4  C.L.R.  97. 

Liability  of  Crown  for  tortious  Acts  of 
officials  of  British  New  Guinea.] — See  Com- 
monwealth. Strachan  v.  Commonwealth,  4 
C.L.R.  455. 

III.  INDUCING     EMPLOYER     TO     DIS- 

MISS EMPLOYEE. 
Conspiracy  —  Deliberate  interference  with 
rights  of  others  with  intent  to  do  injury — 
Cause  of  action — Interference  with  trade — 
Trade  dispute.] — See  Trade  UN^ON.  Bris- 
bane Shipwrights'  Provident  Union  v.  Heggie, 
3  C.L.R.   686. 

IV.    INDUSTRIAL     DISPUTES. 

See  Conciliation  and   Arbitration. 

V.  PACIFIC    ISLAND      LABOURERS' 

REGULATION. 
Deduction   of   wages   during  sickness— In- 
consistency— Ultra    vires.] — See    Statutory 
Regvlation.      Young  v.  Tockassie,  2  C.L.R. 
470. 

VI.  RAILWAY     EMPLOYEE—-  COM- 

PENSATION." 
Dispensing  with  services — Meaning  of  "  to 
be  computed  under  the  provisions  of  Act  No. 
160  "—Railways  Act  1890  (Vict.),  (No.  1135), 
s,  93  Victorian.  Railway  Commissioners  Act 
1883  (No.  767),  s,  72).]— An  employee  or 
officer  of  the  Victorian  Railway  Service 
who  held  office  in  the  Railway  Department 
at  the  time  of  the  passing  of  the  Victorian 
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Raihrn;/  Commi.ssionn-f)  Act  1883  (Vict.), 
and  whose  services  are  dispensed  with  for 
no  fault  of  liis  own,  but  at  the  pleasure 
of  the  Commissioners,  is  entitled  to  com- 
pensation for  tlie  loss  of  his  office.  Such 
compensation  is  to  be  computed  in  the 
sAme  manner  as  the  compensation  pro- 
vided for  by  s.  12  of  Act  No.  160  is  by  that 
section  directed  to  be  computed.  So  held 
by  Griffith,  C.J.,  and  Barton,  J.  (O^Connor, 
J.,  dissenting).  Brown  v.  The  Victorian 
Naihcaifs  Commissioners  (1905)  V.L.R. 
472;  27  A.L.T.  25,  affirmed.  Victorian 
Uaihcays  Commissioners  v.  Broicn,  3 
C.L.R.  316.  (Special  leave  to  appeal  to 
the  Privy  Council  from  this  decision  re- 
fused. Victorian  Railways  Commissioners 
V.   Brown.   3   C.L.R.   1132). 


Dispensing  with  services — Incapacity  of 
employee — Right  to  compensation — Railways 
Act  1890  (Vict.).  (No.  1135),  ss.  70.  93.]— The 
word  '■  c-()ni])cnsation "  in  s.  93  of  the 
Railways  Act  1890  (Vict.)  means  an  in- 
demnity given  to  an  employee  who  is  de- 
prived of  liis  office  not  through  any  fault 
of  his  own.  Any  default  or  failure  on  the 
part  of  an  employee  which  at  common  law 
would  disentitle  him  to  claim  to  be  re- 
tained in  the  service  of  the  Railways  Com- 
missioners is  such  a  fault  as  to  disentitle 
him  to  compensation.  Held,  therefore, 
(Iliggins.  J.,  dissenting)  that,  under  ss. 
70  and  93  of  tiie  Railways  Act  1890,  the 
Railways  Commissioners  may  dispense  with 
tlie  services  of  an  employee  who  was  ap- 
jjointed  before  the  passing  of  the  Victorian 
Railways  Commissioners  Act  1883,  and 
who  is  no  longer  ready  and  willing  to  dis- 
charge, or  who  becomes  j)ermanently  in- 
capable of  performing,  his  duties,  without 
being  liable  to  pay  compensation  to  such 
employee.  Per  Iliggins,  J.: — I.  The  letter 
of  31st  December,  1904,  as  to  which  alone 
tlie  special  case  is  stated  by  agreement, 
«hows  that  the  Commissioners  did  not  re- 
move the  plaintiff  for  any  fault  or  inca- 
pacity, but  because  they  had  "  no  longer 
use  for  his  .services.  "  II.  The  same  letter 
fthows  that  he  was  removed  under  the  sta- 
tutory absolute  power  contained  in  s.  70; 
and  the  Commissioners  could  not  now  rely 
on  any  other  power,  if  they  had  any  other. 
III.  Tlicre    arc     onlv     two     modes    of    dis- 


charging an  employee  in  the  railways:  — 
(1)  l)y  dismissal  for  breach  of  regulations, 
etc..  under  ss.  8(J-H8:  (2)  by  removal  on 
grounds  irrespective  of  conduct,  but  at  the 
will  of  the  Commissioners  under  s.  70. 
Victorian  Railways  Commissioners  v. 
Brown,  3  C.L.R.  316,  explained  and  fol- 
lowed. Xoonan  v.  Victorian  Railways  Com- 
missioners, (1907)  V.L.R.  123;  28  A.L.T. 
129.  affirmed.  Xoonan  v.  Victorian  Rail- 
wai/s    Commissioners.    4    C.L.R.    1668. 

VII.     EXCLUSIVE  SERVICE. 

Contract  —  Servant  entering  service  of 
another  person— Duties  towards  other  person 
inconsistent  with  service  of  master — Know- 
ledge and  consent  of  master— Right  of  master 
to  remuneration  received  by  servant  from 
other  person.] — A.,  a  manufacturpir  of  re- 
frigerating machinery  at  Adelaide,  having 
other  estabiislunents  elsewnere,  employed 
B.  at  a  yearly  salary  as  TiTs  manager  at 
Adelaide.  B.  agreed  to  devote  his  whole 
time  and  ability  to  his  duties.  One  of 
those  duties  was  to  promote  syndicates  or 
companies  which  should  purchase  refri- 
gerating machinery  from  A.  B.  promoted 
an  ice  skating  rink  company  in  Melboxirne. 
and,  with  A.'s  knowledge  and  consent,  was 
appointed  consulting  engineer  of  the  com- 
pany. As  such  consulting  engineer  he  was 
called  upon  by  the  company  to  draw  plans 
and  specifications  of  refrigerating  machi- 
nery, prepare  the  conditions  of  the  contract 
for  its  supply  and  erection  and  superin- 
tend its  erection  on  their  behalf.  A.  ten- 
dered for  tlic  supply  of  the  machinery  in 
accordance  with  tlie  plans  and  specifica- 
tions prepared  by  B.,  his  tender  was  ac- 
cepted, and  the  machinery  was  erected 
under  the  superintendence  of  B.  B.  re- 
ceived from  the  company  as  remuneration 
for  his  services  to  the  company  as  consult- 
ing engineer  2.000  paid  up  shares  in  the 
company.  Held,  that  A.  was  not  entitled 
to  claim  the  shares  from  B.  Rrid  v. 
MacDonald,  4  C.L.R.  1572. 

VIII.    WRONGFUL    DISMISSAL. 

Master     and    Servant.]    —     See    Police 

OFi-r.KR.      Rudrr  v.   FnUy,  4  C.L.R.  422. 

Plea  of  justification  —  Misconduct 
of       servant     —     Failure       to      carry     out 
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agreement  made  by  employer  with  his  cus- 
tomer—Allegation of  fraud.]— The  plaintiff 
had  been  engaged  by  the  defendants  to 
manage  their  smelting  business.  The  de- 
fendants' course  of  dealing  was  to  purchase 
metallic  ores  at  a  price  depending  upon 
the  metallic  constituents  of  the  ore  as 
ascertained  by  assay  of  a  sample  of  the 
ore.  Independent  assays  were  made  by 
the  defendants  and  the  sellers  of  the  ore 
of  different  portions  of  the  parcel  of  ore 
which  it  had  been  agreed  to  treat  as  a 
sample  of  the  whole  consignment.  Each  of 
the  parties  then  communicated  to  the  other 
the  result  of  his  assay,  it  being  arranged 
that  they  should  telephone  to  one  another 
when  ready  to  exchange  samples,  so  that 
the   letters   should   cross   ii:  the  post.      The 


that  to  which  they  were  entitled.  Ati 
the  trial  the  facts  above  stated  were  proved 
or  admitted,  and  the  jury  found  a  verdict 
for  the  plaintiff.  Held,  on  appeal,  that 
the  plea  of  justification  had  been  estab- 
lished, and  that  a  verdict  should  be  en- 
tered for  the  defendants.  The  English  and 
Australian  Copper  Co.  Ltd.  v.  Johnson, 
13  C.L.R.  490. 

IX.   CONTRACT  OF  SERVICE. 

Assault  by  master  —  Determination 
of  contract  by  servant  —  Restraint 
of  trade  —  Contract  of  service  with  firm 
— Effect  of  dissolution  of  partnership — In- 
junction.]— An  agreement  entered  into  by 
the  defendant  and  a  dental  iirm  consist- 
ing of  the  plaintiffs  and  A.,  after  providing 


price  to  be  paid  for  the  ore  was  determined    |    that   the   defendant  was   to  serve   the   fii 


by  halving  tTie  difference  between  the  two  I 
assays.-  In  October,  1909,  the  defendants 
bought  a  quantity  of  copper  ore  from  D., 
of  which  samples  were  taken  in  the  usual 
way.  The  defendants  made  an  assay  on 
4th  OctoTjer,  showing  the  copper  contents 
of  the  ore  as  36.24  per  cent.  On  6th  Octo- 
ber D.  sent  his  assay  to  the  defendants 
showing  the  copper  contents  as  35.7.5  per 
cent.  The  certificate  of  this  assay  reached 
the  plaintiff  as  defendants'  manager  on  7th 
October,  before  the  result  of  the  defendants' 
assay  had  been  comnmnicated  to  D.  The 
defendants'  assayer,  then,  with  the  plain- 
tiff's approval,  made  out  a  fresh  assay 
certificate,  also  dated  4th  October,  show- 
ing the  copper  contents  of  the  ore  as  35.85 
per  cent,  instead  of  36.24  per  cent.  This 
certificate  was  sent  by  the  plaintiff  to 
D.  purporting  to  be  the  certificate 
of  an  assay  made  on  4th  October.  The 
result  was  that  vinder  the  substituted 
certificate  D.  received  less  for  his  ore  than 
he  was  entitled  to  under  the  agreed  course 
of  dealing.  These  facts  being  discovered 
the  defendants  dismissed  tiie  plaintiff  from 
their  employment.  In  an  action  by  the 
plaintiff  for  wrongful  dismissal,  the  defen- 
dants, by  way  of  justification,  pleaded  that 
the  plaintiff  dishonestly  instructed  their 
assayer  to  make  out  and  supply  a  certifi- 
cate which  falsely  stated  the  assay  of  the 
ore,  with  the  intent  and  with  the  effect 
that  the  sellers  of  the  ore  should  and 
did  receive  a  lesser  price  for  the  ore  than 


as  a  dentist  for  a  certain  period,  contained 
a  stipulation  that  "  after  the  termination 
of  this  agreement  "  he  was  not  to  practise 
as  a  dentist  wfDiin  a  specified  area  for  a 
specified  number  of  years  from  the  date 
of  the  termination  of  the  agreement.  Whilst 
the  defendant  was  serving  the  firm  under 
the  agreement  one  of  the  partners  assaulted 
him  without  provocation:  he  thereupon 
gave  notice  to  the  firm,  purporting  to  de- 
termine the  agreement  forthwith,  and  left 
the  service  of  the  firm.  Shortly  afterwards 
A.  retired  from  the  partnership,  having 
transferred  his  share  and  interest  therein 
to  the  plaintiffs,  who  continued  to  carry 
on  the  business;  and  the  defendant  then 
practised  as  a  dentist  in  conjunction  with 
A.  within  the  area  above  referred  to.  The 
plaintiffs,  after  receiving  the  defendant's 
notice,  did  not  communicate  with  him  in 
any  way  until  they  brought  an  action  for 
an  injunction  to  restrain  him  from  carry- 
ing on  business  in  breach  of  the  stipulated 
restriction.  Held,  that  such  stipulation 
formed  part  of  the  contract,  and  that  the 
defendant  had  ceased  to  be  bound  thereby, 
either  because  the  contract  was  rescinded 
by  the  plaintiffs  adopting  or  assenting  to 
the  defendant's  determination  of  it,  or 
because  the  plaintiffs  had,  by  dissolving 
the  partnership,  rendered  themselves  un- 
able to  specifically  perform  their  part  of 
the  contract;  and  that,  therefore,  the  plain- 
tiffs were  not  entitled  to  an  injunction. 
General    Billposting    Co.   Ltd.   v.   Atkinson, 
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(1908)  1  Ch.  537;  (1000)  A.C.  118; 
Measures      Brothers      Ltd.     v.     Measures, 

(1910)  2  Ch.  248;  Brace  v.  Calder,  (1805) 
2  Q.B.  253,  applied.  Kaufman  v.  McGUU- 
cuddy,   19  C.L.R.   1. 

X.  GENERAL. 

Servant  absenting  himseif  from  work — 
Reasonable  cause— Masters  and  Servants  Act 
1902  (N.S.W.)  (No.  59  of  1902),  s.  4.]— Sect.  4 
of  the  ^f asters  and  Slrrranf.'i  Art  1002  pro- 
vides that  a  servant  wiio  iiaving  entered  into 
a  contract  of  service  of  a  specified  kind 
absents  himself  from  his  work  without 
reasonable  cause  before  the  expiration  of 
the  contract  shall  be  liable  to  a  penalty 
not  exceeding  ^10.  The  defendant  having 
been  convicted  under  this  section  and  the 
Supreme  Court  having  granted  a  prohibi- 
tion against  proceedings  under  the  con- 
viction. Held,  by  (Iriffith,  C.J.,  and  Barton, 
J.  {Isaacs,  J.,  dissenting)  that  there  was 
no  evidence  that  the  defendant  had  a  rea- 
sonable case  for  absenting  himself  from 
liis  work,  and  therefore  that  the  conviction 
should  stand.  Per  Griffith,  C.J.,  and  Bar- 
ton, J. — It  is  sufficient  for  the  defendant 
on  a  prosecution  under  the  section  to  show 
that  he  honestly  and  reasonably  believed 
in  the  existence  of  a  state  of  things  which, 
if  it  had  existed,  would  have  established 
reasonable  cause,  but  semhle  the  relation- 
ship of  cause  and  effect  between  the  alleged 
fact  and  the  act  of  the  defendant  must  also 
he  established.  Semhle,  that  the  enactment 
is  not  a  purely  criminal  one  but  its  pur- 
pose is  to  enforce  obligations  arising  out 
of  contract,  and  that  on  a  prosecution  for 
an  offence  under  the  section  it  is  not 
necessary  to  prove  mens  rea.  Per  Isaacs, 
J. — Reasonable  cause  is  such  cause  as  the 
rea.son  of  a  fair-minded  man  would  in  the 
circumstances  recognise  as  a  legitimate 
ground  for  acting  in  the  way  alleged.  Th,e 
enactment  being  a  criminal  one.  and  the 
appeal  turning  on  a  question  of  fact,  the 
appeal,  on  the  authority  of  BataiUard  v. 
The  King  (4  C.L.R.  1282).  should  not  be 
entertained.  Ex  parte  Alexander,  11  S.R. 
(N.S.W.)  532,  reversed.  Sponner  v.  Alex- 
ander, 13  C.L.R.    704. 

Master    a    joint-stock    company     Term    of 
services-Unlawful     refusal     and    neglect    to 


fulfil  agreement  Masters  and  Servants  Act 
1861  (Qd.),  |25  Vict.  No.  11),  ss.  2,  3.]— A 
joint-stock  company  may  be  a  "  master " 
within  the  meaning  of  s.  2  of  the  Masters 
and  Servants  Act  1891.  Au  agreement 
by  a  labourer  to  serve  an  employer  for  a 
certain  number  of  months  with  a  provision 
that  the  employer  may  discharge  the  la- 
bourer at  any  time,  and  without  notice, 
upon  paying  him  .the  amount  due  under 
the  agreement,  is  within  8.  3  of  the  Masters 
and  Servants  Act  1861.  Special  leave  to 
appeal  from  Colonial  Sugar  Refining  Co. 
Ltd.  V.  Bennett,  1911  St.  R.  (Qd.)  191,  re- 
fused. Bennett  v.  Colonial  Sugar  Refining 
Co.  Ltd..  13  C.L.R.  321. 


MATERNITY  ALLOWANCE. 

Mens  rea  —   Criminal  law  —  Obtaining 

maternity  allowance  not  payable — Presenting 

false   documents— Maternity   Allowance   Act, 

1912  (No.  8),  S.  10.] — Mens  rea  is  an  essential 

'    ingredient   of   an   offence   created  by   s.    10 

!    of  the  Maternity  AUoioance  Act  1912.     The 

I    King  v.  Erson,  17  C.L.R.  506. 


MAXIMS. 


Falsa  demonstratic] — Per  Griffith,  CJ.  : 
Wliere  there  is  an  apparent  repugnancy  be- 
tween dillVrent  parts  of  a  description  so 
that  full  effect  cannot  be  given  to  the 
whole,  the  proper  rule  is  to  give  most 
effect  to  those  things  about  which  men 
are  least  liable  to  make  a  mistake.  Phillips 
v.   The  Crown,   12   C.L.R.  287. 

Nemo  debet  esse  judex  in  propria  sua  causa 
— Domestic  tribunal. 1 — Whoro  the  rules  of  a 
friendly  society  formed  under  the  Friendly 
Societies  Act  1800  (Vict.)  provide  for  the 
constitution  of  a  jiulicial  tribunal  to  adju- 
dicate upon  charges  against  members,  in 
order  to  exclude  the  principle  that  a  man 
must  not  be  a  judge  in  his  own  cause  an 
intention  to  exclude  it  must  appear  in  the 
rules  either  expressly  or  by  necessary  im- 
plication. Dickason  v.  Edvards,  10  C.L.R. 
243. 
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MEDICAL. 

Evidence  —  Privilege  —  Medical  man  and 
patient  —  "Information  acquired" — Evi- 
dence Act  1890  (Vict.),  (No.  1088),  s.  55.]— 
See  Evidence.  National  Mutual  Life  As- 
sociation  oi  Australasia  Ltd.  v.  Godrich, 
10  C.L.R.  1. 


MEDICINE. 

Proprietary  —  Customs  duties  —  Untrue 
declaration  —  Value  for  duty  —  '•  Ordinary 
market  value  in  the  country  whence  imported" 
— Time  of  imposition  of  uniform  duties — 
Validation  of  collection  by  tariff  proposals — 
Effect  of  retrospective  legislation.] — See  Cus- 
toms.    Donohoe  v.  Britz,  1  C.L.R.  391. 

Proprietary— Pills  imported  in  bulk  for 
putting  up  under  trade  name— Value  for  duty 
— Actual  cost  of  labour  and  material  in  Aus- 
tralia. ]— .See  Customs.  R.  v.  Lyon,  3  C.L.R. 
770. 


Sale  of,  to  public  by  Friendly  Society — Un- 
lawfully carrying  on  business  of  chemist  and 
druggist.] — See  Friendly  Society.  Carroll 
V.  Shillincjlaiv,  3  C.L.R.  1099. 


MENS  REA. 

Health  Act  1898  (S.A.),  s.  109— Sale  of 
diseased  animals — Knowledge.] — Knowledge 
that  an  animal  is  diseased  is  necessary  to 
constitute  an  offence  against  s.  109  of  the 
Health  Act  1898  (S.A.).  Master  Butchers 
Ltd.  V.  G.  Laughton  dc  Coombs  Ltd..  19  C.L.R. 
349. 

Lottery  —  Building  society.] — See  Gaming. 
O-Sullivan  v.  Collis,  15  C.L.R.  692. 

Obtaining  maternity  allowance  not  payable 
—Maternity  Allowance  Act  1912  (No.  8),  s. 
10.] — Mens  rea  is  an  essential  ingredient  of 
an  offence  created  by  s.  10  of  the  Maternity 
Allowance  Act  1912.  The  King  v.  Erson,  17 
C.L.R.   506. 

Person  found  on  licensed  premises  during 
prohibited    hours — Liability    of    licensee — 
■"  Lawful  purpose."] — See  Licensing.      Bear 
■v.  Lynch,  8  C.L.R.  592. 


Servant  absenting  himself  without  reason- 
able   cause — Master    and    Servant    Act   1902 

(N.S.W.),  s.  4.]— See  Master  and  Servant. 
Spooner  v.  Alexander,  13  C.L.R.  704. 


MERGER. 

Judgment  debt  —  Counter-claim  —  Judg- 
ment thereon — Merger.] — See  Insolvency. 
Bayne  v.  Blake,  9  C.L.R.  360. 


MESNE  PROFITS. 

Trespass  to  land — Limitation  of  action.] — 
See  Trespass  to  Land.  Bowtell  v.  Golds- 
brough,  Mori  d:  Co.,  3  C.L.R.  444. 
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I.  ACCIDENT. 
Defect  in  condition  of   ways  —  Shaft  — 
•'  Excavation  "    —    Employers'    liability.] — 

See  Master  and  Servant.  Metcalf  v. 
Great  Boulder  Proprietary  Gold  Mines,  3 
C.L.R.  543. 

Allowance  to  miner  permanently  disabled — 
Discretion  in  committee — Construction  of 
word  "  may  "  in  Statute — Action  of  man- 
damus—Interpretation Act  1897  (N.S.W.), 
(No.  4  of  1897),  s.  23— Miners'  Accident 
Relief  Act  1900  (N.S.W.),  (No.  42  of  1900),  s. 
6 — Miners'  Accident  Relief  (Amendment) 
Act  1901  (N.S.W.),  fNo.  71  of  1901).  s.  10.]— 
The  Miners'  Accident  Relief  Act  1900, 
which  was  passed  for  the  purpose  of  pro- 
viding for  allowances  to  persons  injured 
by  mining  accidents,  and  for  that  purpose 
to  provide  for  contributions  by  mine  owners 
and  miners,  and  out  of  the  Consolidated 
Revenue,    and   further   incidental   purposes. 
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provides  for  the  constitution  of  a  com- 
mittee for  eacli  mine,  who,  by  s.  6,  "  may 
{(rant  allowances  in  accordance  with  the 
Schedule  "  out  of  the  fund  provided  for  by 
the  Act  in  case  of  the  death  or  disable- 
ment of  any  person  employed  in  or  about 
the  mine  by  accident  in  the  working  of  the 
mine,  and  may  from  time  to  time  vary 
the  amount  so  granted,  but  so  that  such 
amount  do  not  exceed  that  specified  in  the 
Schedule,  and  may  stop  the  payment  of 
any  such  allowance.  The  Schedule,  as 
amended  by  a  subsequent  Act  of  1901,  pro- 
vides: ■■  Tiie  allowances  under  this  Act 
shall  be  as  follows:  "  and  then  specifies  the 
sums  to  be  paid  in  the  various  cases  that 
may  arise  as  the  result  of  accident,  includ- 
ing, in  the  case  of  permanent  disablement, 
a  specified  weekly  sum  to  the  person  dis- 
abled, and  a  further  specified  weekly  sum 
in  respect  of  each  of  his  children,  if  any, 
payable  to  the  person  disabled.  A  miner 
who  had  been  permanently  disabled,  and 
who  had  been  granted  by  the  committee 
of  the  mine  the  weekly  sum  prescribed  by 
the  Schedule  to  be  paid  to  the  person  dis- 
abled, brought  an  action  against  the  com- 
mittee claiming  a  writ  of  mandamus  to 
compel  them  to  grant  him,  in  respect  of 
each  of  his  children,  the  further  weekly 
sum  prescribed  by  tlie  Schedule,  which  the 
committee  had  refused  to  grant.  He  also 
claimed  the  same  amount  as  a  debt  from 
the  committee  personally.  Held  {Isaacs, 
.7.,  dissenting),  that  the  action  would  not 
lie,  inasmuch  as  the  committee  had  a  dis- 
cretion to  grant  or  refuse  an  allowance, 
and  also  as  to  the  amount  of  the  allowance 
granted,  subject  to  the  maximum  prescribed 
in  tne  Schedule.  Even  if  the  committee 
were  of  opinion  that  the  case  was  one  of 
permanent  disablement,  they  were  not 
bound  to  grant  an  allowance  at  all,  nor, 
if  they  granted  the  allowance  prescribed 
for  the  preson  disabled,  were  they  bound  to 
grant  any  sum  at  all  in  respect  of  the 
children.  The  Queen  v.  Vesfri/  of  St.  Pan- 
cran,  24  Q.B.D.  371,  considered  and  applied. 
Per  Isaacs,  J. — The  context  of  the  word 
"  may "  in  s.  6  and  the  general  scheme  of 
the  Act  indicate  that  the  power  conferred 
upon  the  committee  is  coupled  with  a  trust 
or  duty  to  pay  when  the  proper  occasion 
ari.ses.    and    as    part    of    a    general    scheme 


for  the  relief  of  miners  against  the  perils 
of  their  occupation,  and,  therefore,  they  are 
bound  to  grant  an  allowance  at  the  full 
rates  specified  in  the  Schedule  in  every 
case  where  they  are  satisfied  that  the  facts 
exist  which  bring  the  claimant  within  one 
of  the  classes  of  persons  for  whom  provision 
is  made  by  the  Act.  Quaere  (per  totam 
curiam)  whether,  if  the  committee  were 
bound  to  make  the  grant,  the  proper  re- 
medy would  be  to  proceed  liy  action  of 
mandamus  or  to  apply  for  a  writ  of 
mandamus  at  common  law.  Watson  T. 
Smith,  (190())  6  S.R.  (N.S.W.)  317,  re- 
versed.    Smith  v.  Watson,  4  C.L.R.  802. 

Breach  of  regulations  —  Mining  shaft.] — 

•See  NKGLiGENt'E.  Tasmania  Gold  Mininq 
Co.  V.  Cairns,  5  C.L.R.  280. 

Mine  owner  —  Negligence  —  Injury  to 
miner  —  Fellow-servant — Common  employ- 
ment— Mines  Regulation  Act  1895  (W.A.). 
(59  Vict.  No.  37),  s.  23  (8).]-  Jiy  s.  23  of  the 
\hvrs  h'r(,ulati(»i  .\<t  189.5  (W.A.),  rules 
are  prescribed  for  the  safety  of  workmen, 
to  be  observed  wherever  reasonably  prac- 
ticable in  every  mine;  any  person  contra- 
vening or  not  complying  with  the  rules  is 
made  guilty  of  an  offence  against  the  Act, 
and  so  also  is  the  manager  of  the  mine 
if  the  rules  are  broken  by  any  person 
whomsoever,  unless  he  shows  that  he  has 
taken  all  reasonable  means  to  prevent  such 
breach  to  the  best  of  his  power.  By  s.  20 
of  that  Act  the  occurrence  of  an  accident  in 
a  mine  was  declared  to  be  prima  facie 
evidence  of  negligence  on  the  part  of  the 
owner  and  manager;  and  by  s.  27  a  right 
of  action  against  the  owner  for  damages 
was  given  to  any  person  injured  "  through 
.  .  .  the  non-observance  of  the  provi- 
sions of  the  Act "  if  not  solely  due  to  the 
negligence  of  the  person  injured.  Sects. 
2((  and  27  were  repealed  by  the  Workers' 
Compensation  Act  1902  (W.A.),  which 
made  provision  under  certain  conditions 
for  compensation  to  workmen  for  injuries 
wliether  caused  by  negligence  or  not.  An 
action  was  l)rought  against  tlie  owner  of  a 
mine  for  injuries  sustained  by  reason  of  a 
a  breach  of  one  of  tlie  ))rovision3  of  s.  23, 
committed  by  a  fellow-workman  of  the 
jdaiiitifT      wlio      abandoned     all     causes     of 
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action  other  tliaii  under  that  section.  Held, 
wliether  an  action  did  or  did  not  lie  under 
the  Mines  Regulation  Act  1895  (W.A.),  as 
originally  framed,  against  the  owner  of  a 
mine  for  injuries  sustained  by  reason  of  a 
breach  of  any  of  the  provisions  of  the  Act, 
although  not  due  to  acts  of  omission  or 
commission  on  the  part  of  the  owner — (and 
semble  it  did  not) — such  an  action  does 
not  lie  under  the  Act  as  amended  unless 
the  owner  lias  been  guilty  of  some  default 
for  which  he  would  be  responsible  apart 
from  s.  23.  Per  Higgins,  J.: — The  civil 
duty  under  the  Act  must  be  co-extensive 
with  the  criminal  responsibility;  and, 
under  the  Act  as  amended,  the  mere  fact 
that  a  particular  regulation  has  not  been 
observed,  does  not  per  se  create  a  criminal 
responsibility  in  the  owner.  Quaere, 
whether  the  doctrine  of  common  employ- 
ment is  to  be  imported  into  actions  based 
on  an  absolute  statutory  duty  imposed  on 
employers.  Groves  v.  Lord  Wimbornc, 
(1898)  2  Q.B.  402,  distinguished.  Ricci 
V.  London  and  West  Australian  Investment 
Co.  Ltd.,  9  W.A.L.R.  25,  reversed.  Loyidon 
and  West  Australian  Exploration  Co.  Ltd. 
v.  Ricci,  4  C.L.R.  617. 

II.  RESUMPTION  BY  CROWN. 

Coal  mines  —  Prohibition  of  work  —  Com- 
pensation —  Claim  by  lessors  —  Basis  of 
assessment  —  Deductions  —  Interest.) —  See 
Land.  Railway  Commissioners  of  N.S.W. 
V.  Perpetual  Trustee  Co.,  3  C.L.R.  27. 

III.  SALE. 

Contract  of  sale  of  mining  property — Ven- 
dor only  entitled  to  limited  interest  —  Rights 
of  purchaser  against  subsequently  acquired 
interests  of  vendor — Equitable  estoppel — 
Authority  to  enter.] — See  Vendor  and  Pur- 
chaser. Gander  v.  Murray  ;  Zobel  v.  Mur- 
ray, 5  C.L.R.  57.5. 

Profits  arising  from  sale  of  mine — Income.] 
— See  Income  Tax.  Commissioner  of  Tax- 
ation, (N  S  W.)  V.  Mooney,  4  C.L.R.  1439. 

Sale  of  mining  area — Reservation  of  an 
interest  by  vendor — Subsequent  declaration 
of  trust  without  further  consideration — 
Mining  Act  1898  (Qd.),  (62  Vict.  No.  24)— 
Estoppel.] — In  1889  the  respondent  was  the 


registered  proprietor  of  a  mining  claim 
which  he  had  purchased  from  one  Hart 
who  retained  one-fifteenth  "'  fully  paid  up  " 
share.  In  1900,  and  without  any  further 
consideration,  the  respondent  made  a  de- 
claration which  was  registered  in  the  War- 
den's Register,  stating  that  he  held  "  one- 
fifteenth  interest  in  the  said  claim  in  trust 
for  and  on  behalf  of  the  said  George  Hart, 
of  Hampden,  in  the  Colony  of  Queensland, 
the  said  one-fifteenth  being  a  fully  paid 
up  share  in  the  said  claim  and  any  com- 
pany formed  or  associated  to  work  the  said 
claim. "  Hart  sold  one-si.xth  of  his  share 
to  the  appellant  Alman,  and  subsequently 
sold  the  remainder  of  his  interest  to  the 
appellant  Brennan.  The  respondent  after- 
wards sold  the  whole  claim  to  a  company, 
the  consideration  being  a  sum  of  money 
and  fully  paid  shares  in  the  company, 
and  offered  to  the  appellants  one-fifteenth 
of  sucli  money  and  shares.  Brennan 
claimed  that  he  was  entitled  to  one- 
fifteenth,  less  one-sixth,  of  the  shares  of 
the  company  as  floated,  credited  as  fully 
paid  up,  and  a  similar  proportion  of  the 
purchase  money  paid  to  defendant.  Held, 
that  the  declaration  of  1900  was  inopera- 
tive, either  as  a  trust,  since  a  trust 
could  not  exist  as  to  shares  in  a  company 
not  yet  in  existence,  but  which  might  pos- 
sibly be  established  in  the  future,  or  as  a 
contract,  there  being  no  consideration  to 
support  it.  Held,  also,  that  the  registra- 
tion of  the  declaration  of  trust  did  not 
operate  as  an  estoppel,  and  assignees  from 
Hart  could  not  because  of  it  be  in  any 
better  position  than  Hart  himself,  and  that 
Brennan  was  therefore  entitled  to  only  one- 
fifteenth,  less  one-sixth,  of  the  purchase 
money  and  shares  actually  received  by  the 
respondent.  Brennan  v.  Morpkett,  (1908) 
St.  R.  Qd.  45,  affirmed.  Brennan  v.  Mor- 
phett.    6   C.L.R.   22. 

IV.   COVENANT   TO    WORK. 

Mining  lease— Covenant  to  work  according 
to  best  and  most  approved  method — Con- 
struction.]— The  owners  of  a  piec^  of  coal 
bearing  land  demised  to  lessees  for  coal 
mining  purposes  "  the  mines  seams  or 
strata  of  coal  and  fireclay  opened  and  not 
opened  lying  under  the  land. "  The  lessees 
covenanted,    inter    alia,    that    within    five 
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vi'urs  they  would  sink  to  a  certain  depth 
towards  a  bed  of  coal  known  as  the  Bore- 
hole seam,  unless  they  should  sooner  find 
that  or  another  seam  of  good  marketable 
coal,  and  from  the  expiration  of  the  five 
Tears  would  "  continuously  work  and  carry 
«n  the  said  coal  mine  according  to  the 
best  and  most  approved  method  of  min- 
ing, "  and  would  continue  the  working  of  j 
the  mine  uninterruptedly  and  with  full  and  j 
wnabated  vigo\ir,  certain  stoppages  ex- 
cepted. The  lessees  sank  to  the  Borehole 
seam,  and  found  it  to  be  divided  by  a 
narrow  band  of  rock  called  a  •  morgan  " 
into  two  portions,  the  upper  about  six  feet 
in  thickness,  consisting  of  good  coal  easily 
worked,  and  the  lower  not  so  easily  -worked, 
averaging  about  twelve  inches  in  thickness, 
but  containing  on  the  average  eight  inches 
of  marketable  coal.  The  lessees  worked 
out  the  seam  above  the  "  morgan "  over  a 
considerable  area,  and  left  the  part  below 
it  untouched,  the  result  being  that,  though 
the  later  portion  could  have  been  worked 
together  with  the  upper  portion  at  a  profit, 
it  was,  in  the  condition  in  which  it  was 
left,  for  all  practical  purposes  irrecover- 
able. In  an  action  by  the  lessors  to  re- 
cover damages  for  breach  of  covenant: 
Held,  that  the  covenant  was  to  be  inter- 
preted with  reference  to  the  subject  matter 
and  the  local  conditions,  and  did  not  im- 
pose upon  the  lessees  an  absolute  obliga- 
tion to  take  out  the  whole  of  the  coal  in 
the  seam,  including  the  portion  below  the 
■'  morgan."  unless  under  the  circumstances 
that  was  essential  to  the  working  of  the 
mine  according  to  the  best  and  most  ap- 
proved method  of  mining.  Whether  or  not 
the  system  of  working  actually  adopted 
was  in  accordance  with  the  covenant  was  a 
qnostion  of  fact  depending  on  the  circum- 
stances. If  the  lessors  intended  to  compel 
the  lessees  to  take  out  the  whole  of  the 
coal  in  the  seam  in  any  event  they  should 
have  expressly  stipulated  for  it  in  the 
lease.  Charlesuorth  v.  Watson,  (1906) 
A.C.  14,  distinguished.  Jegon  v.  Vivian, 
L.R.  6  Ch.  742;  Aupdin  v.  Amtin,  5  Q.B. 
U71;  and  Lewis  v.  FothrrgiU.  L.R.  5  Ch. 
103,  considered  and  applied.  Measure  of 
damages  for  a  breach  of  the  covenant  con- 
sidered. Merevether  v.  Thr  F>rottifih  Aits- 
Iralinn    Miniufi    Co.    Ltd.,   2.3    X.S.W.    W.X. 


10(1.  atliiined.     Merciicthir  v.  IScotfifiTi  Aus- 
Inilidu   Mining  Co.  Ltd.,  4  C.L.R.  953. 

V.   MIXIXc;    ox    TRIVATK    PROPERTY. 

Authority  to  enter  —  Agreement  to  form 
mining  syndicate — Land  taken  up  by  one 
member  on  behalf  of  syndicate — ^Partnership 
—  Abandonment  of  undertaking  —  New 
authority  to  enter  obtained  by  member  of 
syndicate  —  Trustee  —  Constructive  trust  — 
Declaration  of  trust— Agreement  to  hold  for 
the  benefit  of  others^Consideration — ^Mining 
on  Private  Lands  Act  1894  (N.S.W.),  (57  Vict. 
No.  32) — Mining  Laws  Amendment  Act  1896 
(N.S.W.),  (60  Vict.  No.  40).]— Under  the 
Mining  on  Private  Lands  Acts  1894,  1896 
a  mining  Warden  may  grant  an  authority 
to  enter  upon  a  definite  area  of  private 
lands  and  prospect  for  minerals,  subject 
to  certain  conditions  as  to  compensation. 
The  authority  continues  for  one  year,  is 
renewable  in  certain  circumstances,  and  the 
holder  has  the  exclusive  right  during  its 
currency  to  apply  to  the  Crown  for  a  min- 
ing lease  of  the  area.  N.  agreed  with  G. 
and  Z.  that  one  of  the  three  should  obtaiTi 
an  authority  under  the  Act  to  enter  cer- 
tain private  lands  on  behalf  of  the  three, 
and  that  they  should  then  form  a  syndicate 
to  work  the  land  with  a  view  to  obtaining 
a  lease  in  the  event  of  their  inducing  some 
one  with  the  necessary  capital  to  join  them. 
X.  undertook  certain  work  in  connection 
with  having  the  land  declared  open  for  ap- 
plication. The  land  was  declared  open 
owing  to  his  eff"orts  and  he  received  certain 
private  information  from  the  Department 
of  Mines  which  enabled  G.  to  obtain  an 
authority  to  enter  the  land.  In  pursuance 
of  the  agreement  G.  and  Z.  entered  on  the 
land  and  began  prospecting  operations.  At 
the  expiration  of  the  year  of  the  autho- 
rity to  enter  G.  abandoned  the  authorit)' 
nnder  circumstances  wliich  taken  in  con- 
junction with  the  conduct  of  the  parties 
during  the  period  of  its  currency,  indicated 
that  the  original  enterprise  had  been  aban- 
doned. Z.,  N.,  and  M.  the  assignee  of 
G.'s  interest  in  the  original  authority  then 
made  independent  applications  for  a  new 
authoritj'.  and  Z.'s  application  was  granted 
by  virtue  of  priority.  There  had  been  no 
prior  communication  or  concert  between  the 
applicants,    but    Z.    subsequently    admitted 


MTNE8. 


578 


G    to   a   share    iu   the   authority,    and   botl. 
repudiated  any  elaim  by  N.  to  a  share.     In 
a  suit  by  N.  to  have  Z.  declared  a  trustee 
for   himself,    G.    and   M.    of    the    authority 
and    the    benefits    attaching    to    it:      Held, 
on    the    evidence,   that   the    original    enter- 
prise which  had  been  abondoned  had  never 
been  renewed;  that  Z.'s  application  was  not 
in    any    way    founded    upon    or    connected 
with  the  title  under  the  original  authority, 
so  that  he  had  not  made  use  of  any  right 
or      advantage      belonging    equally    to    the 
parties  to  the  original  agreement;   that  he 
was  not  in  any  fiduciary  position  and  owed 
no  duty  to  them  in  respect  of  the  autho- 
rity;   tiiat  he  had  not  been  guilty   of   any 
fraud   or   concealment,    and,   therefore,   fol- 
lowing In  re  Biss;  Biss  v.  Biss,    (1903)    2 
Ch.  40,  that  he  could  not  be  held  to  be  a 
trustee    of    the    authority    for    the    benefit 
of  the  others.     Held,  also,  that  mere  state- 
ments   made    subsequently    by    Z.    of    his 
intention   or   willingness   to   admit  X.   to   a 
share  in  the  benefits  of  the  new  authority 
did   not   amount   to   a   declaration   of   trust 
as   to   a   definite   share   in   it   which   equity 
could    enforce    in    favour    of    X..    and    that, 
even    if    they    amounted    to    a    promise    to 
hold   the   authority   for   the   benefit   of   N., 
there  was  no  consideration  for  the  promise 
and  it  could  not  be  enforced.     Xicholson  v. 
Gander,  8  C.L.R.  64S. 

Conditional  lessee— Agreement  to  allow  use 
of  land  for  gold  mining  —  Illegality  — 
Intention  of  parties  —  Estoppel  -  Mining  on 
Private  Lands  Act  1894  (N.S.W.),  (57  Vict. 
No.  32).  s.  33. 1 — The  holder  of  a  conditional 
lease  under  the  Croini  Lands  Aet  1884, 
executed  an  agreement  purporting  to  be 
made  under  s.  33  of  the  Mining  on  Private 
Lands  Aet  1894,  by  which  he  agreed,  in 
return  for  a  certain  rent  and  royalty,  to 
allow  another  to  use  and  occupy  a  portion 
of  his  conditionally  leased  Ijind  for  the 
purpose  of  mining  for  gold.  By  various 
mesne  assignments  the  appellants  became 
the  holders  of  the  conditional  lease  and  the 
respondent  acquired  the  rights  of  the 
'^  other   party   to   the   agreement.      Rent   was 

duly  paid  by  the  respondent  upon  the 
agreement  and  accepted  by  the  appellants. 
In  a  suit  by  the  respondent  for  an  injunc- 
tion restraining  the  appellants  from  tres- 
C.L.Fx.D.        u» 


passing  upon  the  land  the  subject  of  the 
agreement,  the  appellants  set  up  the  de- 
frnee  that  the  agreement  was  an  unautho- 
rized attempt  to  dispose  of  gold  the  pro- 
perty of  the  Crown,  and  was  therefore 
illegal  and  void.  Held,  that  though  the 
agreement  may  have  been  incapable  of 
operating  as  a  lease  under  the  Mining  Acts, 
and  therefore  invalid  as  against  the  Crown, 
it  was  not  on  that  account  illegal  in  such 
a  sense  as  to  render  it  absolutely  void, 
was  binding  upon  the  parties  to  it  and 
their  privies,  and  the  appellants  were, 
under  the  circumstances,  estopped  from 
setting  up  that  it  was  invalid,  ^eott  v. 
Hutehinson,  (1905)  5  S.R.  (X.S.V\'.)  484, 
affirmed.  Hutchinson  v.  Scott,  3  C.L.R. 
359. 

Compensation  —  Purchase  money  —  Agree- 
ment between  applicant  for  lease  and  land 
owner— Transfer    of     application— How    far 
agreement  binding  on  transferee  —  Royalty  — 
Effect  of  surrender  of  lease— Mines  Act  1897 
I    (Vict.),    (No.   1514),   ss.   29,  73-79,   98,  112— 
!    Mines  Act  1904  (Vict.).  (No.  1961),  s.  37.]— 
An   applicant   for   a   gold   mining   lease   on 
I    private  land  may,  under  s.  75  of  the  Mines 
i    Act  1897    (Vict.),  agree  with  the  owner  of 
such  land  for  the  payment  of  any  sum  to 
be  ascertained  in  any  Avay  mutually  agreed 
upon  for  purchase  money  or  compensation, 
and   when   the   payment   is   to   be   made   by 
future   instalments,   it   is  in  the  nature  of 
rent.     Such  payment  may  be  estimated  by 
way   of   a   percentage   of   the   value   of   the 
gold  that  may  thereafter  be  won  from  the 
mine.     Such  an  agreement,  so  far  as  it  is 
to   be   performed   in   future,    runs   with   the 
land,    and,    where    the    applicant   has.    pur- 
suant   to    s.    112    of    the    Mines    Act    1897 
(Vict.)    transferred  his   interest  in  the  ap- 
plication, the  agreement  is  binding  on  the 
transferee.     The  rights  of  the  owner  of  the 
land    under    such    an    agreement    are    not 
prejudiced  by  a  surrender  of  the  lease  and 
an    acceptance    of    a    new    lease    from    the 
Crown.     Armstrong  v.  DuJce  of  WeUington 
Gold     Mining     Go.     No     Liahilitg.     (1906) 
V.L.R.   145;   27  A.L.T.  146,  affirmed.    Duke 
of    Wellington    Gold    Mining    Go.    v.    Arm- 
strong,  3    C.L.R.    1028. 

Mining  lease — Consolidated  lease  of  Crown 
lands  and  private  lands— Authority  to  grant 
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—Right  of  holder  of  lease  to  take  other  private 
lands  Mines  Act  1897  (Vict.).  (No.  1514).  ss. 
29.  67.  91.1  -I'ait  ^  "^  ^'"'  '^f''"""  -■^'''  l^*'" 
deals  with  niininp  on  Crown  lands,  and 
Part  II.  deals  with  mining  on  private 
property.  Sect.  20,  which  is  in  Part  I., 
provides  (so  far  as  is  material)  that:  — 
••Notwithstanding  any  thing  contained  in 
any  Act  it  shall  he  lawful  to  make  appli- 
cation in  accordance  with  the  regulations 
for  leases,  and  leases  may  be  granted  com- 
prising Crown  lands,  reserved  lands,  and 
private  lands  or  any  of  them,  and  the 
holder  of  any  mining  leases  of  Crown  lands, 
reserved  lands,  and  private  lands  or  any 
of  them  shall  be  entitled  at  any  time  .  .  . 
to  surrender  the  same,  and  it  shall  be 
lawful  for  the  Governor  in  Council  to 
grant  to  such  holder  a  consolidated  lease 
for  any  term  not  exceeding  fifteen  years 
of  the  whole  or  any  portion  of  the  lands 
comprised  in  such  surrendered  leases. " 
Sect.  67,  which  is  in  Part  II.,  defines 
■•  lease  "  as  •'  a  lease  granted  pursuant  to 
tliis  Part."'  Sect.  91,  which  also  is  in 
Part  II.,  provides  that: — •  (1)  The  holder 
of  any  claim  or  lease  shall  be  entitled  to 
take  for  mining  purposes  the  whole  of  any 
])rivate  land  belonging  to  one  owner  within 
the  boundaries  of  or  adjoining  or  abutting 
on  such  claim  or  leaae,  "  «S:c.  Held,  that  a 
consolidated  lease  comprising  Crown  land 
and  private  land  granted  under  s.  29  is  a 
lease  granted  pursuant  to  Part  I.,  so  far 
as  relates  to  the  Crown  land  comprised  in 
it.  and  pursuant  to  Part  II.,  so  far  as 
relates  to  the  private  land  comprised  in 
it,  and,  therefore,  that  the  holder  of  such 
a  consolidated  lease  is  entitled,  under  s. 
01,  to  take  for  mining  purposes  private 
land  within  the  boundaries  of  or  adjoin- 
ing or  abutting  on  the  private  land  com- 
prised in  the  consolidated  lease.  Latisell 
v.  Lidfh'U.  .^3  A.L.T.  164.  aflirmed.  Liddrll 
V.  LansrH.  14  C.L.R.  668. 


Rates — Lease  from  Crown  of  mine  on  private 
lands -- Method  of  valuation  Unimproved 
capital  value  of  land  or  output  of  mine  Local 
Government  Act  1906  (N.S.W.),  ss.  132,  144.— 

Scr     Lf)f  AL     (;f)VKHN-MKNT.        Barllltt     V.      Tllf 

Wolhndiir,,   Shirr,    y.i   C.L.R.   438. 


VI.   VFATILATION. 

Regulation  of  mines  —  Ventilation  of 
mine  -  Adequate  amount  —  Minimum 
quantity  of  air  to  be  supplied -Temporary 
cessation  of  work  Interval  between  working 
hours—"  Each  man,  boy  and  horse  employed 
in  the  mine  "  -  -  Construction  —  Coal  Mines 
Regulation  Act  1902  (N.S.W.),  (No.  73  of 
1902),  s.  47.  rule  l.j^By  penoral  rulo  1  of  s. 
47  of  the  Coal  Mines  Regulation  Act  1902, 
an  adeipiatc  amount  of  ventilation  must  be 
constantly  produced  in  every  mine  so  that 
the  working  places  and  travelling  roads  of 
the  mine  shall  be  in  a  fit  state  for  working 
and  passing  therein;  and  the  amount  of 
ventilation  so  produced  is  to  be  not  less 
than  one  hundred  cubic  feet  of  pure  air 
per  minute  for  each  man,  boy  and  horse 
employed  in  the  mine,  which  must  sweep 
along  the  airways  and  be  forced  into  each 
and  every  working  place  where  man,  boy  or 
iiorse  is  engaged  or  pas,«ing.  The  manager 
of  a  mine  which  was  adequately  ventilated 
during  working  hours  by  artificial  means, 
stopped    the    ventilating    machinerj'    at    a 

I  time  when  all  the  men  and  boys  who  had 
been  at  work  in  the  mine  had  left  the  mine 
for  the  day  and  onh'  a  few  horses  remained. 
He  was  charged  with  having  committed 
a  breach  of  Rule  1.     It  appeared  from  the 

•  evidence  that  the  natural  ventilation,  which 
went  on  unchecked  in  the  intervals  between 
working  hours,  kept  the  air  in  the  mine 
pure  and  free  from  noxious  gases,  and  fit 
for  working,  and  was  more  than  sufficient, 
according  to  the  standard  prescribed  by 
the  rule,  for  the  number  of  horses  remain- 
ing in  the  mine,  though  it  fell  below  the 
quantity  which  by  that  standard  would 
have  been  necessarj'  for  the  number  of  men, 
boys  and  horses  who  had  been  employed 
during  the  working  hours  of  that  day,  and 
would  probably  return  to  the  mine  when 
work  was  resumed.  Hrld,  that  there  had 
been  no  breach  of  the  rule.  The  minimum 
of  ventilation  required  to  be  "constantly" 
produced  is  not  one  hundred  cubic  feet  of 
|)nro  air  per  minute  for  each  man,  boy  and 
Iiorsc  ordinarily  employed  in  the  mine, 
but  so  much  per  minute  for  each  man,  boy 
and  horse  actually  at  work  in  the  mine  at 
the  time,  or  for  the  time  being.  Watson 
V.      BrouffhaU.     (190.-)     .",     S.R.      (X.S.W.) 
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o50,    reversed.      BroughaJl    v.     ^Yatson,    3 
C.L.R.   750. 

VII.  WATER  RACE  —  LICENSE. 

Land  alienated  from  the  Crown  in  fee 
simple  —  License  —  Lease  — •  Selection  — 
Mines  Act  1890  (Vict.),  (No.  1120),  s.  64— 
Mines  Act  1897  (Vict.),  (No.  1514),  s.  44— 
Land  Act  1869  (Vict.).  (No.  360),  s.  19.1— 
The  term  "  any  land  alienated  from  the 
C'roAvn  in  fee  simple  on  or  after  the  29th 
day  of  December,  1884, "  in  s.  84  of  the 
Mines  Act  1890  (Vict.),  as  amended  by  s. 
44  of  the  Mines  Act  1897,  includes  land  in 
respect  of  wliich  a  license  and  a  subsequent 
lease  from  the  Crown  liad  been  issued 
under  s.  19  of  the  Land  Act  1869  before 
29th  December,  1884,  and  a  Crown  grant 
pursuant  to  such  license  and  lease  had  been 
issued  after  that  date,  and  therefore  a 
license  under  those  sections  of  the  Mines 
Acts  to  construct  a  water  race  over  such 
land  might  be  lawfully  granted  by  the 
Crown.  Hegarty  v.  EUis,  (1908)  V.L.R. 
100;  29  A.L.T.,  167,  affirmed.  Hegarty  v. 
iniis.  0  C.L.R.  264. 

VIII.    LEASE  FORFEITURE. 

Gold    mining    —     Non-compliance     with 
labour     conditions  —  Procedure  —  Declara- 
tion   by    Governor    in    Council    —    Mining 
Act  1904  (W.A.),  (No.  15  of  1904),  ss.  79,  96, 
97,  99-107. l~Sect.  96  of  the  Mining  Art  1904 
provides    that,    except    that    in    two    cases 
that  is.  where  there  is  a  breach  of  covenant 
relating  to  labour,  or  to   inspection   of  the 
mine  or   the  working  thereof — notice   is   to 
be  given  to  the  lessee  before  forfeiture   of 
41   mining   lease   for   a   breach   of   covenant. 
Sect.  97  enacts: — "In  case  any  lease  shall 
be  liable  to   voidance,  cancellation,   or  for- 
feiture for  breach  of  covenant  or  otherwise, 
the  Governor  may,  subject  to  the  provisions    ] 
of   this   Act,    declare   sucli   lease   void,    and    j 
upon  publication  in  the  Government  Gazette    i 
of  notice  of  such  declaration  all  the  estate    i 
and  interest  in  the  lease  of  the  lessee    .    .    .    j 
■shall  cease  and  determine.  "     Sect.  99  pro-    | 
rides   that   any   miner   on   giving   notice   to    j 
the   Warden   that   any   land   held   under   a 
mining  lease  is  not  being  worked  in  accord-    : 
anee  with  the  regulations,  may  apply  for  a 
forfeiture  of  the  lease,  and  requires  notice 
of  the  application  to  be  given  to  the  lessee. 


who    may    tile    an    answer.      Sects.    100-102 
contains  provisions  relating  to  proceedings 
upon     such     application     in    the    Warden's 
Court;    and  s.   103  provides  that  after  the 
I    hearing  the  \Varden  is  to  forward  a  report 
to  the  Minister  with  his  notes  of  evidence 
and    a    recommendation     (if    any)     on    the 
case.     Under   s.   104  the  Governor  may,   if 
I    he    thinks    fit,    declare   the    lease    forfeited, 
and  by  s.   105  it   is  provided  that  on  such 
forfeiture  the  Governor  may  grant  a  prior 
right  of  possession  to  the  applicant.     Sect. 
107  is  as  follows: — "  Xo  lease  shall  be  for- 
feited on  the  ground  that  the   labour  con- 
ditions   have    not    been    complied    with    if 
the    lessee    satisfies    the    Warden    in    open 
Court  that  he   has  been  unable  to   comply 
with   such   conditions   in   consequence   of   a 
general   strike  among  the   persons   engaged 
in  mining  in  the  district.  "     There  having 
been    a    breach    of    a    covenant    to    perform 
certain  labour  conditions  in  a  mining  lease 
wliich   was   held  subject  to  the  above   Act, 
a  plaint  was  lodged  in  the  Warden's  Court 
praying  for   forfeiture  of  the  lease  on  the 
ground    of    the    failure    by    the    lessees    to 
,    comply  with  such  conditions,  but  the  lessees 
j    were    not    served    with    the    plaint    or    any 
!    notice  thereof.     Subsequently  a  notice  was 
I    published   in  the   Government  Gazette  that 
j    the  Governor   in   Council   had  been   pleased 
!    to   declare   the   lease   "  forfeited  for  breach 
of    covenant    and    void,    and    to    grant    no 
prior     right     under    s.     105    of    the    Act." 
,    Held,  per  totam  curiam,  that  the  lease  was 
i     properly  forfeited.     Per  Griffith,  C.J.,   and 
Barton,  J. — The  exercise  of  the  Governor's 
power   of   forfetiture   is   not   confined   to   a 
proceeding    upon    complaint    under    s.    99: 
Sect.    96,    by    implication,    declares    notice 
before    forfeiture    unnecessary    in    the    case 
of  a  breach  of  covenant  relating  to  labour: 
Sect.  107  relates  only  to  proceedings  insti- 
tuted imder  s.  99,  and  has  no  application 
to  forfeiture  under  the  express  power  con- 
ferred   by    s.    97 :     The    statement    in    the 
Gazette  notice  that   a   prior   right  was   not 
granted  under  s.   105,  did  not  in  any  way 
affect  the  preceding  unequivocal  declaration 
of  forfeiture  and  voidance.     Per  Higgins,  .J. 
— The  power  of  the  Governor  to  declare  a 
mining  lease  void  by   non-compliance   with 
the   conditions   is   restricted   by   s.    107.    as 
well  as  bv  s.  96;  but  the  lessee  did  not  allege 
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that  slie  had  not  l>wii  abk-  to  complv  w  itli 
8uclv  conditions  in  consequence  of  a  -general 
strike  anion<j  the  persons  engag('<l  in  iniii- 
iiif,'  in  tlie  district.  I'cr  Higgins.  J. — By 
virtue  of  s.  107,  a  lessee  is  entitled  to 
demand  an  inquiry  as  to  his  non-compli- 
ance with  the  labour  conditions  being"  due 
to  a  general  strike,  and  the  Warden  is 
under  a  duty  to  hold  the  inquiry.  The 
Croiru  V.  Forstcr.  14  W.A.L.R..  72.  afTirined. 
rorsirr  v.   The  Croirn.   M  C.L.R.  .IC'.. 

I\.  Ki:\()('A'riOX  OK  I.IC'KXSE. 
Whether  personal  or  not  Revocation  oJ 
license  -Oral  contract  in  regard  to  interest 
in  land  Specific  performance  -  Mining 
Act  1898  (Queensland),  62  Viet.  No. 
24.] — -An  oral  license  to  mine  on  tribute  is 
revocable  unless  the  facts  are  such  that 
a  Court  of  Equity  will  enforce  specific  per- 
formance. On  appeal  from  a  Warden  the 
District  Court  Judge  found  that  the  de- 
fendants, who  were  licensees  of  a  mining 
tenement  on  tribute  •"  had  expended  notliing 
bi'vond  was  was  absolutely  necessary  for 
tiie  immediate  purpose  of  enabling  them  to 
obtain  the  largest  amount  of  ore  in  the 
shortest  possible  time,  and  that  the  defen- 
dants' mining  methods,  erections  and  appli- 
ances were  worthless  to  the  ])Iaintiffs  for 
the  purposes  of  future  operations,  and  that 
there  was  no  evidence  to  justify  the  infer- 
ence that  the  lode  on  which  the  defendants 
were  working  was  or  was  likely  to  be  per- 
manent, "  and  that  they  were  not  comply- 
ing with  tiie  terms  of  the  alleged  contract, 
but  were  taking  away  large  quantities  of 
material  that  they  had  no  rigiit  to  take. 
On  2nd  May,  1907,  the  plaintiff's  represen- 
tative went  to  the  claim,  where  he  found 
persons  who  claimed  to  work  under  the 
tribute.  He  objected  to  their  methods  of 
mining  and  directed  the  stoppage  of  opera- 
tions until  they  had  made  certain  altera- 
tions in  the  mining  equipment.  Four  days 
later  the  licensors  l>rought  actions  in  the 
Warden's  Court  against  the  licensees  claim- 
ijig  possession  of  the  tenement.  If  rid.  { 1 ) 
that  upon  the  facts  as  found  a  Court  of 
Kquity  would  not  enforce  the  performanop 
of  the  contract,  and  (2)  that  there  liad 
been  a  revocation  of  thf  licciix-  on  iiid  M;iy. 
Licen.ses  to  mine  on  trilMitc  arc  not  jut 
sonal.   but    authorize   the   oinplriyniftil    of    a 


reasonal>le  luimbcr  of  men.  Ilrld,  that  the 
District  Court  Judge  was  justified  on  the 
evidence  in  finding  that  ten  was  a  reason- 
able numl)er.  and  also  tliat  working  on 
Sundays  was  not  contemplated  by  the 
license.     Moffat  \.  Shrppart.  !i  (\L.IJ.  2ti:). 


MINIMUM  WAGE. 

Fixing  rate  of  wage — Piecework  "  Em- 
ployer," meaning  of  —  Operative  —  Factory 
proprietor.! — •'''"•  Factories  and  Shops. 
Jicath  Srhir.s.s-d-Co.  v.  Martin,  2  CL.K.  710. 

Tea  money — Overtime — Minimum  Wage 
Act  1908  (N.S.W.),  (No.  29),  s.  8.T— Ten 
money  is  payable  to  a  workman  under  s. 
8  only  in  cases  where  the  workman  works 
after  six  o'clock  in  the  evening  of  a  work- 
ing day.     flrarc  v.  Taylor,  11  C.L.R.  537. 


MINISTER. 

Powers  of,  with  respect  to  Crown  lands. J — 
See  Crown  Lands.  O'Keefc  v.  Williamf:,  5 
C.L.R.  217. 

Presbyterian  Church  —  Dismissal  —  Action 
against  church  tribunals  and  members  there- 
of.]— See  Voluntary  Associ.\tion.  3Iac- 
queen  v.  Frackdton,  8  C.L.R.  673. 


MISDIRECTION. 

See    Practice. 


MISTAKE. 

Ambiguity  —  Price  "  calculated  on  a  free- 
hold basis  " — Mistake  as  to  meaning  of 
agreement.]— ^.^V'-  Vi-ndor.  Oohlsbroufjh  Mort 
db    Co.,  Ltd.  V.   Quh>»,   10  C.L.R.  674. 

Rectification.] — See  Vendor  and  Pur- 
(  iiAsKit.      Ilorslall    V.     Bmyc,    7    CJ.Jl.    ()2!). 

Of    law  Arrest    by    police    officer    on 

foreign   warrant     Justification     -   Notice   of 
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action.] — See  False  Imprisonment.      Hazel- 
ton  V.  Potter,  5  CL.R.  445. 


MONEY  LENDER. 

Money  Lenders  and  Infants  Loans  Act  1905 
tN.S.W.).  (No.  24),  s.  1— Procedure  under  Act 
— Pleading — Plea  to  whole  cause  of  action.]— 
In  an  action  l>y  a  niont-y  lender  to  recover 
the  principal  sum  lent  and  interest,  it  is 
sufficient  for  a  defendant  who  intends  to 
rely  upon  the  Money  Lenders  and  Infants 
Loans  Act  1905  to  plead  facts  bringing 
the  case  within  the  Act,  without  excepting 
any  specific  part  of  the  claim.  The  common 
law  rules  of  pleading  must  be  taken  to  be 
so  far  altered  as  to  allow  this  to  be  done. 
If  the  facts  proved  bring  the  case  within 
the  Act,  the  Court  will  direct  an  account 
to  be  taken,  and  judgment  will  be  given 
for  the  amount,  if  any,  so  found  to  be  due. 
<^'astles  v.  Frcidman.  11  CL.R.  580. 

Re-opening   transaction   —    Excessive   in- 
terest— Action     to     enforce     agreement     or 
security   —   Promissory    note — Retrospective 
effect—Money  Lenders  Act  1906  (Vict.),  (No. 
2061),  ss.  2,  4— Appeal  to  High  Court— Cross 
appeal— Rules  of  the  High  Court  1903,  Part 
II.,  S.  III.,  Rule  13.] — An  action  upon  a  prom- 
issory note  is  an  action  to  enforce  an  agree- 
ment of  security  within  the  meaning  of  s. 
4  of  the  Money  Lenders  Act  1906.     Where 
the    late    of    interest    charged    by    a    money 
lender  upon   a   loan   is.  either   originally   or 
in    the    result    larger    than    in    the    opinion 
of  the  Court   is  fair  and  reasonable  under 
the    circumstances,    it    is    excessive    within    i 
the   meaning   of   s.   4    of   the   Act,    and   the 
rate  of   interest  may   in   itself   be   evidence 
that  it  is  excessive.     The  transaction  which 
the  County  Court  Judge  may  re-open  under    | 
s.  4  may  include  dealings  between  the  par-    . 
ties  prior  to  the  commencement  of  the  Act    ; 
if  the  Court   is   of  opinion   that  they   form 
])art  of  a  transaction  of  which  the  making    J 
or    giving    of    an    agreement    or    security 
after    the    passing    of    the    Act    is    another    I 
part.      The    authority    given    to    a    County    j 
<"'ourt    Judge    to    re-open    a    money    lending    , 
transaction     is     discretionary        A     money 
lender    in    October    1900    lent    to    an    officer 
of    the    Victorian    Public    Service,    with    a 


salary  of  f;?50  a  year,  a  sum  of  £50,  and 
took  from  the  borrower  a  promissory  note 
for  £55  10s.  payable  in  three  months,  and 
indorsed  by  a  third  person.  At  the  end 
of  the  three  months  the  borrower  paid 
£5  10s.  and  gave  a  fresh"  promissory  note 
for  £55  10s.  This  was  repeated  every 
three  months  until  June,  1904,  when  the 
borrower  paid  off  £20  in  addition  to  the 
£5  10s.  then  due,  and  gave  a  promissory 
note  for  £33  10s.  payable  in  three  months 
Thereafter  at  the  end  of  each  three  months 
ihe  borrower  paid  £3  10s.  and  gave  a  fresh 
])roniissory  note  for  £33  10s.  This  con- 
tinued until,  in  January,  1907,  after  the 
commencement  of  the  Money  Lenders  Act 
1906,  the  borrower  gave  a  promissory  note 
for  £33  10s.  The  money  lender  having 
brought  an  action  in  the  County  Court 
upon  the  last  promissory  note.  Held,  that 
from  the  original  loan  of  £50  to  the  giving 
of  the  promissory  note  sued  on  this  was 
one  transaction.  Held,  also,  that  the  rate 
of  interest  was  excessive.  Held,  further 
that  any  rate  above  35  per  cent,  per  annum 
would  have  been  unreasonable,  and  that  as, 
even  assuming  a  rate  as  high  as  35  per  cent, 
to  be  a  reasonable  rate,  the  payments  which 
were  in  fact  made  before  the  commencement 
of  the  Act  would  have  amounted  to  more 
than  the  total  sum  of  the  original  debt  and 
interest  at  that  rate,  judgment  should  have 
been  given  for  the  defendant  on  the  pro- 
missory note.  Where  in  one  action  two  dis- 
tinct causes  of  action  are  sued  upon,  and 
a  judgment  is  given  for  the  plaintiff  as  to 
one  cause  of  action  and  for  the  defendant 
as  to  the  other,  the  fact  that  special  leave 
to  appeal  to  the  High  Covfrt  in  respect  of 
one  of  the  causes  of  action  is  given  to  one 
of  the  parties  does  not  entitle  the  other 
party  to  give  a  cross  notice  of  appeal  under 
Rules  of  the  High  Court  1903,  Part  II..  s. 
III.,  Rule  13.  in  respect  of  the  other  cause 
of  action.  Moss  v.  Wilson,  (1908)  Y.L.R. 
140;  29  A.L.T.  203,  in  part  reversed.  Wilson 
V.  Moss.  8   CL.R.   146. 


MONTHLY  TENANCY. 

Notice  to  quit  —  Length  of  notice.] — See 
Lantjlord  and  Tenant.  Bay»e  v.  Love,  7 
CL.R.   748. 
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I.  FOKECLOSrRK. 

Action  for  account  of  mortgage  and  fore- 
closure Summary  order  for  an  account  and 
foreclosure  Rules  of  the  High  Court  1911 
(Consolidated),  Part  I.,  Order  XIV.l— When 
a  writ  lias  Iiocn  iiulorsed  with  a  claim  for 
an  ai'couiit  of  tlio  money  owing  on  a 
mortgage  and  for  a  foreclosure,  the  plain- 
tiff is  not  entitled  on  an  application  under 
the  Rules  of  the  Higli  Court  1911.  Part  I., 
Order  XIV.,  to  an  order  for  foreclosure. 
Dalgety  d  Co.  Ltd.  v.  Brown,  20  A.L.T.,.  4.5, 
commented  on.  Riggall  v.  Muirhead  (Hiy- 
gins.  J.).  1.3  C.L.R.  436. 


Subsequent  right  of  mortgagee  to  sue  on 
covenant  in  mortgage  Extinguishment  of 
mortgage  debt  Transfer  of  land  Act  189C 
(Vict.),  (No.  1149),  ss.  74,  89.  95,  121,  124,  129 
130,  230.1 — On  foreclosure  under  ss.  129  and 
130  of  the  Transfer  of  Lund  Act  1890,  the 
title  of  the  mortgagee,  when,  pvirsuant  to 
s.  130,  he  is  registered  as  proprietor  of  the 
mortgaged  land,  is,  in  the  absence  of  fraud, 
absolute  and  unimpeaciiable,  and,  by  reason 
of  the  provision  in  s.  130  that  the  mort- 
gagee shall  be  deemed  a  transferee  of  the 
mortgaged  land,  and  of  the  otlier  provisions 
of  the  Act  as  defining  the  obligations  in- 
curred by  a  transferee  of  mortgaged  land 
with  respect  to  the  mortgage  debt,  the 
mortgage  debt  is  extinguished,  and,  there- 
fore, no  action  will  lie  subsequently  by  the 
mortgagee  upon  the  covenant  in  the  mort- 
gage to  repay  tlie  mortgage  debt.  So  held. 
by  (Iriff'tth.  CJ..  and  Barton  and  O'Connor. 
J.F.  illifjgin.'i.  J.,  dissenting  as  to  extin- 
guishment of  the  mortgage  delit  i .  //)  ;■' 
Prcniirr  Permanent  Building  Land  and 
Inreslment  A.sfioriatlon  :  K.T  parte  Li/ell.  25 
V.L.R.  77:  21  A.L.T.  67.  overruled.  Ro- 
hertfton  v.  Fink.  (190G)  V.L.R.  5.j4  :  28 
A.L.T.  27.  reversed.  FinJ:  v.  Rohert.snn.  4 
C.L.R.  804. 


II.    I'OWKl'v   OF  S.\LK. 
Duty  of  mortgagee     Reckless  sale — Sale  at 
under  value     Sale  in  bad  faith — Measure  of 
damages     Notice  of   demand  for   payment-^ 
Default  Waiver  Estoppel.!-  in    th.> 

exercise  of  his  power  for  sale  under  a 
mortgage,  the  mortgagee  is  under  a  duty 
towards  the  mortgagor  to  realise  his  secu- 
rity in  good  faitli,  and  with  reasonable 
precautious  to  obtain  a  proper  price:  he 
u\u>t  not  wilfully  or  recklessly  deal  with 
the  property  in  such  a  manner  tliat  the 
interests  of  tiie  mortgagor  are  sacrificed. 
A  power  of  sale  under  a  mortgage,  like  any 
otlier  i)ower,  must  be  exercised  honestly 
for  the  purposes  of  the  power  not  for  the 
])urpose  of  carrying  out  some  sinister  object 
i.e.,  beyond  the  purpose  and  intent  of  the 
power.  Expressions  of  Lord  Westburg  in 
Ditkc  of  Portland  v.  Topham,  11  H.L.C., 
32.  at  ]).  54.  applied.  A  mortgagee  agreed 
witli  a  mortgagor  not  to  put  into  effect 
his  power  of  sale  for  a  certain  time,  but 
subsequently,  in  consequence  of  a  quarrel 
with  a  mortgagor,  he  gave  immediate  notice 
of  his  intention  to  exercise  tiie  power,  and 
sold  the  mortgaged  properties  at  auction 
for  the  amount  of  the  debt.  There  was 
evidence  that  tlie  properties  were  worth 
considerably  more,  that  the  sale  was  in- 
sufficiently advertised,  and  the  reserve 
price,  at  which  the  properties  were  knocked 
down,  was  disclosed  before  and  at  the 
auction.  The  jury  foimd  that  the  sale 
was  not  made  bona  fide,  but  recklessly,  and 
without  due  regard  for  the  interests  of  the 
mortgagor,  and  judgment  was  entered  for 
tlie  mortgagor  for  the  difference  between 
the  real  value  of  the  properties  ami  the 
price  realised  at  the  auction.  This  judg- 
ment was  reversed  by  the  Full  Court,  on 
the  ground  that  there  was  no  evidence  to 
sup])ort  the  finding  of  the  jury.  ffrld. 
that  the  circumstances  of  the  sale,  and  the 
possibility  of  obtaining  a  fair  price,  were 
matters  peculiarly  within  the  knowledge 
of  the  jury,  and  that  there  wa«  evidence 
ticfoic  them  to  warrant  them  in  arriving 
at  their  findings.  It  is  a  sufficient  demand 
for  payment  under  a  mortgage,  if  the 
notice  given  sufficiently  identifies  the  debt 
(if  which  payment  is  demanded,  notwith- 
standing any  error  or  omission  in  descrip- 
tion.    Semble.   if  the  mortgagee  capitalise* 
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a  half-year's  interest  accrued  due,  he  cannot 
afterwards  treat  the  non-payment  of  the 
interest  for  that  half-year  as  a  default 
entitling  him  to  exercise  his  power  of  sale. 
Semble,  where  a  mortgagee  with  power  to 
sell  upon  default  has  made  demand  for  pay- 
ment, the  right  to  exercise  the  power  of 
sale  may,  before  or  after  the  occurrence  of 
default,  be  waived  by  an  agreement  with 
the  mortgagor  not  to  exercise  it  for  a 
certain  time:  Hughes  v.  Metropolitan 
Raihcay  Co..  2  App.  Cas.,  439,  applied.  A 
sufficient  consideration  to  support  such  an 
agreement  is  supplied,  if  the  mortgagor 
was  thereby  induced  to  abstain  from  taking 
steps  to  save  the  property  from  the  conse- 
quences of  default.  Semble.  where  formal 
demand  of  payment,  which  is  a  necessary 
condition  precedent  to  a  power  of  sale,  has 
been  made,  the  mortgagee  may.  as  well 
after  as  before  the  occurrence  of  actual 
default,  by  his  conduct  in  negotiations  with 
the  mortgagor  estop  himself  from  alleging 
that  the  demand  has  ever  been  made:  in 
such  a  case  a  fresh  demand  must  be  made 
before  the  mortgagee  can  be  heard  to  allege 
that  default  has  been  committed.  Bnrn.^ 
v.  Queensland  National  Bank  (1906),  St. 
R.,  Qd.  133,  reversed.  Barns  v.  Queensland 
National   Rank.   3   C.L.R.   92.5. 


Sale  by  mortgagee — Powers  and  duties  of 
mortgagee — Disregard  of  interests  of  mort- 
gagor— Sale  by  auction — Advertisements  — 
Remedy  of  mortgagor — Account  on  basis  of 
wilful  default.] — A  mortgagee,  in  exercisin<; 
tlie  jiowcr  of  sale  conferred  on  him  by  the 
mortgage,  not  being  at  liberty  to  disregard 
the  interests  of  the  mortgagor,  is  bound 
before  selling,  either  by  auction  or  pri- 
vately, to  ascertain  the  value  of  the  mort- 
gaged property,  and.  if  the  sale  is  by 
auction,  so  far  as  the  circumstances  will 
permit,  to  give  notice  of  the  sale  of  such 
a  nature,  both  as  to  particulars  ffiven  and 
as  to  the  places  in  winch,  and  tTie  modes 
by  which,  it  is  given,  as  is  likely  to  bring 
the  property  to  the  notice  of  likely  buyers 
and  so  to  induce  such  competition  as  will 
be  liKely  to  secure  a  fair  price.  Kennedy 
v.  De  Trafford.  (1897)  A.C..  180.  and 
Barns  v.  Queensland  ?\ational  Bank,  3 
C.L.R.  92.5,  followed.  The  omission  from 
•such    a    notice    of    such    statements    as    are 


plainly    and    obviously    necessary    in    order 
to   enable   the   particular   land   to   be   iden- 
tified  by   those   invited   to   buy   it,   renders 
the    moi-tgagee    liable    for    any    loss    occa- 
sioned   by    such    omission.      Held,    on    the 
{    evidence  that  the  mortgagee,  who  had  sold 
I    the  mortgaged  land  by  auction,  had  entirely 
I    disregarded  the  interests  of  the  mortgagor. 
I     Pendlehurij    v.    The    Colonial    Mutual    Life 
I    Assurance   Snrirfi/   Ltd.,    13    C.L.R.    676. 

Sale  by  mortgagee — ^Disregard  of  interest 
of  mortgagor— Remedy— Wilful  default.]— 
A  mortgagee  exercising  a  power  without 
regard  for  the  interests  of  the  mort- 
gagor is  responsible  to  the  same  ex- 
tent as  a  party  who  is  liable  for  wilful 
default,  and  is  therefore  liable  to  account 
to  the  plaintiff  for  the  amount  which 
would  have  been  realised  on  a  sale  of  the 
property  conducted  without  such  wilful  de- 
fault. Pendlehury  v.  The  Colonial  Mutual 
Life     Assuranee     Societu     Ltd..    13    C.L.R. 


Sale  by  mortgagee  of  partnership  property 
— Purchase  by  member  of  partnership — 
Uberrima  fide!.] — See  Partnership.  Kings- 
mill  V.  Lyxe,  13  C.L.R.  292. 

III.  PAYMENT  OF  PRINCIPAL. 

Will  —  Widow  —  Payment  of  principal.] — 

Where  mortgagees  pressed  for  payment  of 
their  mortgage  debts,  and  an  arrangement 
was  made  to  borrow  the  money  from  a  new 
mortgagee  to  whom  the  old  mortgages  were 
to  be  assigned,  for  which  purpose,  and  in 
order  to  correct  an  error  of  boundaries 
caused  by  an  encroachment  of  one  of  the 
houses  on  an  adjoining  block  of  land,  an 
indenture  was  entered  into  between  the 
widow,  the  remaindermen  and  the  new 
mortgagee,  whereby  the  widow  charged  her 
interest  in  the  mortgaged  property  with 
repayment  of  the  principal  and  interest  of 
the  mortgage  debts,  and  covenanted  for 
herself,  her  heirs,  executors  and  adminis- 
trators to  pay  on  demand  the  moneys  ad- 
vanced by  the  new  mortgagee.  The  widow 
also  agreed  in  writing  with  the  new  mort- 
gagee that  all  the  properties  directed  by  the 
will  to  be  sold,  or  which  she  was  thereby 
empowered  to  sell  (which  included  other 
lands   than   tliose   in   which   tlie  widow  had 
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a  life  inteit'st),  should  be  so  ilispoMtl  of, 
and  tliat  tho  ])rot-ceds  should  be  appropri- 
ated in  reduction  of  the  mortjrape  debt,  and 
that  the  title  deeds  of  those  properties 
should  be  held  to  further  secure  the  mort- 
gage debt.  Held,  that  the  widow  did  not 
thereby,  as  between  herself  and  the  other 
beneficiaries,  assume  the  burden  of  paying 
off  the  principal  of  the  mortgage  debt. 
Rumsay  v.   Loirthrr.   16  C.L.R.   1. 

IV.   RECISTRATIOX. 

Contributing  mortgage — Money  advanced  by 
mortgagees  in  unequal  shares-  Tenancy  in 
common — Transfer  of  Land  Act  1890  (Vict.), 
(No.  1149).  ss.  57.  65, 113.  229,  240. )— By  an  in 
struniont  of  mortgage  a  mortgagor  mort- 
gaged certain  land  under  the  Transfrr  of 
Land  Art  1890  to  two  mortgagees.  The 
instrument,  after  setting  out  the  usual 
covenants,  contained  a  number  of  provisoes. 
At  the  end  of  the  first  jjroviso,  which  re- 
lated to  the  ])ostponement  of  the  time  for 
payment  of  the  principal  in  the  event  of 
punctual  payment  of  interest  and  due  per- 
formance of  the  covenants,  was  a  clause 
stating  that  ''  it  is  hereby  agreed  "'  that 
the  principal  sum  "  belongs  to "  the  two 
mortgagees  in  unequal  specified  propor- 
tions. The  Registrar  of  Titles  having  re- 
fused to  register  the  instrument.  Held, 
that  the  mortgage  was  a  mortgage  to  the 
mortgagees  as  several  owners,  and  not  as 
joint  owners,  that  there  was  nothing  in  the 
Act  prohibiting  the  registration  of  such  a 
mortgage,  and.  therefore,  that  the  Registrar 
should  have  registered  it.  In  re  Transfer 
of  Land  Alt  ISOO:  Drain  v.  Templet  on. 
(in]:{|  V.L.R..  0:  :]4  A.L.T..  146.  re- 
versed. Drake  v.  Trmplrton.  16  C.L.R. 
ir..3. 

Instrument  containing  guarantee  by  third 
pa''ties  Refusal  of  Registrar  to  register  - 
Remedy  of  Mortgagee  Mandamus  Transfer 
of  land  Act  1890  (Vict.).  (No.  1149),  ss.  113, 
20fl.  240.  12th  Schedule.!  — Tho  Registrar  of 
Titles  is  Tiot  justified  in  refusing  to  re- 
gister a  mortgage,  otherwise  in  the  ordi- 
nary statutory  form,  of  land  under  the 
Trnnnfer  nf  Land  Art  1800.  on  the  ground 
that  there  is  added  to  it  a  covenant  by 
persons  not  parties  to  the  mortgage  giiaran- 
teeing    repayment    of   the   mortgage   money. 


Where  the  Registrar  improperly  refuses 
to  register  a  mortgage  the  mortgagee  has 
a  remedy  l>y  mandamus  to  compel  registra- 
tion notwithstanding  that  right  is  speci- 
fically given  by  the  Transfer  of  Land  Act 
18!t(»  l)y  s.  20!t  to  the  owner  or  the  pro- 
l^rictor  of  the  land  to  summon  the  Regis- 
trar to  substantiate  the  grounds  of  his 
refusal  before  the  Supreme  Court.  A',  v. 
llosken  ;  K.t  parte  Perpetual  Executors  and 
Trustees  Association  of  Australia  Ltd. 
(1912)  V.L.R.  4:  33  A.L.T..  76.  reversed. 
Perpetual  Executors  and  Trustees  Associa- 
tion of  Australia  Ltd.  v.  llosken  (Regis- 
trar of  Titles),   14  C.L.R.  286. 

V.  CEXERAL. 

Action  for  damages  for  breach  of  covenant 
—Right  to  trial  by  jury  Cause  "  heretofore 
within  the  cognizance  of  the  Court,  in  its 
equitable  jurisdiction."] — See  Practice.  Hay 
V.   Dahjrtyd:  Co.,   4  C.L.R.  913. 

Action  of  ejectment  by  trustees  of  building 
society  against  mortgagor  in  default— Juris- 
diction of  Supreme  Court  of  New  South 
Wales.] — Src  BiiLDiNt:  SociETV.  Heydon 
V.  Lillis,  4  C.L.R.  1223. 

Agreement  to  advance  money  in  considera- 
tion of  mortgage  of  land — Collateral  agree- 
ment— Verbal  agreement  as  to  application 
of  money  advanced  Interest  in  land- 
Statute  of  Frauds  (29  Car.  II.  c.  3),  s.  4.] — 
See  1'rincipal  .\nd  Agent.  Leipner  v. 
McLeo)),  8  C.L.R     3(»r>. 

Assignment  of  fire  policy  to  mortgagee — 
Insurable  interest  of  mortgagee — New  con- 
tract with  mortgagee  Conditions  precedent 
to  action  Subsequent  insurance  by  mortgagor 
— Notice  of  loss  Suspension  of  right  of 
action.] — See  Ixsuh.vnce.  Western  Au.itra- 
lian   Bank  v.  Royal  Insurance  Co-,  5  C.L.R. 

Construction  of  document — Sale  and  re- 
purchase.]— See  Venpok  .^^nd  PirRCH.'VSER. 
Rowr  V.   Oadrs,  3  C.L.R.  73. 

Contract  for  sale  of  land  Vendor  to  procure 
loan  on  balance  of  purchase  money  -Implied 
obligation    to    execute    mortgage  -Qualified 

ref USal.  1  -   >"         \'i;ND()K        .\M)        rLRCH.\SER. 

Ray  V.  Davie.%  9  C.L.R.  160. 
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Insurance  iFire)  —  Assignment  of  policy 
to  mortgagee  —  Insurable  interest  of  mort- 
gagee.]— A  mortgagee,  whether  legal  or 
♦^quitaMe,  has  an  insurable  interest  in  the 
mortgaged  property.  Western  Australian 
Bank  v.  lioijnl  Insurance  Co.,  5  C.L.R.  533. 

Contract  for  sale  of  land— Property  subject 
to  mortgage — Refusal  by  vendor  to  discharge 
mortgage — Rescission.] — See  Vendor  and 
Purchaser.  Ryan  v.  Ferguson,  8  C.L.R 
731. 

Dedication  of  highway  by  mortgagor.] — 
A  mortgagor  cannot.  Avithout  the  consent  of 
his  mortgagee,  dedicate  as  a  highway  part 
of  the  land  the  sul»ject  of  the  mortgage. 
Xarracan   Shirr  v.   Leriston.   3   C.L.R.   846. 

Deed  of  gift  of  mortgage  debt— Necessary 
conditions  of  transfer.] — See  Gift.  Anniiui 
V.   An„lng.  i  C.L.R.    1049. 

Equitable  mortgage  of  life  policy  —  Evidence 
—  Pleading  —  Amendment.] — See  Insur- 
ance. H.  Trengrou.se  <£•  Co.  v.  Story,  6 
C.L.R.    10. 


Voluntary  payment  off — Money  expended 
in  paying  off,  on  subject  matter  of  action — 
Lien.] — Set  Conversion.  Hill  v.  Z>y>nack, 
7  C.L.R.  3.52. 


MOTOR  CAR. 

Local  Government  —  By-law  —  Validity- 
Inconsistency  with  Statute— Motor  cycle— 
Rear  light— Motor  Car  Act  1909  (No.  2237), 
(Vict.),  ss.  2,  12,  15 — Melbourne  Corporation 
Act  1842  (N.S.W.).  (6  Vict.  No.  7),  s.  91.]— 
The  Council  of  the  City  of  :Melbourne  pur- 
porting to  act  under  s.  01  of  the  Act  of  6 
Vict.  Xo.  7  passed  a  by-law  requiring  all 
vehicles  to  carry  a  lighted  rear  lamp  be- 
tween sunset  and  sunrise.  Held,  that  the 
by-law  was  within  the  powers  conferred  by 
s.  91:  that  a  motor  cycle  was  a  "vehicle" 
within  the  meaning  of  the  by-law;  and  that 
the  by-law,  so  far  as  it  applied  to  motor 
cycles,  was  not  inconsistent  with  or  repug- 
nant to  s.  12  of  the  Motor  Car  Act  1909, 
and  was  valid.  Cullis  v.  Ahem,  18  C.L.R. 
540. 


Equitable  mortgage— Jurisdiction— Deposit 
of  title  deeds— Foreclosure — Matters  between 
residents  of  different  States.]— >'.'  High 
Court.      Dahms  v.  Brand.seh,  13  C.L.R.  33(5. 

Lease  —  Condition  of  forfeiture— Rights 
of  equitable  mortgagee  of  lease  against  lessor 
to    mortgagor— Estoppel— Fraud— Lying-by.] 

— See    Landlord    and    Tenant.     Cair)is   v. 
Burge.s.s,    2    C.L.R.    298. 

Mortgage  deed  left  in  hands  of  solicitor — 
Solicitor  one  of  two  executors — Breach  of 
trust  of  other  executor— Negligence — Mort- 
gage not  registered — Receipt  of  mortgage 
money  by  solicitor-executor.] — See  Trustee. 
Austin  V.  Au.-iiin,  3  C.L.R.  516. 


MOTIVE. 

Evidence   of,   when   admissible — Warranty 
not  to  die  by  own  hand,  sane  or  insane — 

Suicide.] — See  Insurance.  Mutual  Life  In- 
.^uram-e  Co-  of  Xew  York  v.  Mo.s.--,  4  C.L.R. 
311. 


MOVEABLES. 

Moveables  and  immoveables,  distinction 
between — Conflict  of  laws — Incorporal  right 
with  respect  to  immoveables — Interest  in 
trust  estate  —  Trust  to  sell.]  —  See  Insol- 
vency. Au.'itralian  Mutual  Provide)it  Soeiety 
V.  Gregory,  5  C.L.R.  615. 


Power  of  appointment — Good  faith — Fraud 
on  power — Benefit  of  appointor.] — See  Power 
OF  Appointment.  Gilbert  v.  Stanton,  2 
C.L.R.  447. 

Salvage  —  Mortgage  of  vineyard  for  re- 
stocking   and    repairing.]    —    See    Infant. 

Cousins  V.  Cousins,  3  C.L.R.   1198. 


MUNICIPAL  RATES. 

See  Local  Government: — Rates. 


MUNICIPALITY. 

See  Local  Government. 
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Municipal    corporation  Instrumentality 

of  State  Municipal  trading.  |  A  munifipal 
ci)i|n)ratii)n  in  Vitt<>ria  so  far  as  it  <.'U- 
{rages  in  tratiiii<r  t>|u'ra'tiiiMs.  is  sulijoct  to 
the  juiisdirtion  ami  award  of  tlio  Coin- 
moiiwoaitii  Court  of  Conoiliatioii  and  Arl)i- 
tration.  Federated  Enginedi iters  ami  fire- 
men's Association  of  Australasia  \.  lirohcti 
Hill  I'roprietar,/  Vn.  Ltd.,  l(i  C.L.IL  24.'). 

Supply  of  material  for  vermin  proof  fencing 
by.  to  lessee  of  Crown  land  Determination 
Liability  of  Board  of  Land  and  Works  of  Vic- 
toria for  payment  of  instalments  Interest.]— 
See  Vermin  DKsTRrcTiON.  Arapiles  Shire 
V.   Board  of  Land  and  Work.%   1  C.L.R.  679. 


NATURALIZED  SUBJECT. 

Prohibited  immigrant  —  Evidence  —  Find- 
ing of  Supreme  Court  of  State  on  habeas 
corpus.] — See  Imjiigratiox  Restriction. 
ChriMie  v.  Ah  Sheung,  3  C.L.R.  998. 


NECESSARIES. 

Costs  of  proceedings  to  set  aside  lunacy 
order  Retainer  by  lunatic  Action  by  solici- 
tor   for    costs.! Srt    SOLIriTuK     AND    CLIENT. 

McLanghlin  v.  FrechW,  5  C.L.R.  8.58. 


NEGLIGENCE. 

i.  Cheqiks 

II.    CONTRIBITORV   XeGLIGENCE 

III.  Dangerois   State   of  Premi.'<e5 

IV.  Employer  and  Employee 

V.  Fire  

\I.    Harboi-r  Mana(;ement    .. 
\li     Highway 
VIII.  Malicious  A<t  of  Thiru  Person 

IX.  Railway — Level  Crossing 

X.  CJeneral — 

(«)  Common  Employment  .  . 

(h)  Breach  of  Trust 

(r)  .\pportionmfnt  of  Daiua^'c 

F     CHEQUES. 


Fraudulent    alteration     of     amount     after 
signature     Duty  of  customer  to  banker  to  take 
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precautions  against  forgery.] — See  Banker 
AND  CisTOMKR.  Coloiiifil  Hank  oj  Australasia 
V.   Marshall.   4   C.L.l!.    I'Ki. 

"  Negligence  "  Bills  of  Exchange  Act 
1909  (No.  27),  s.  88— Instruments  Act  1890 
(Vict.)  s.  83.]— By  Grillilh.  C..T.,  and  Power.'^. 
J. — The  word  "negligence"  in  s.  S3  of  the 
Instruments  Act  1890  and  s.  88  of  the  Hills 
(if  Exchanfir  Act  1909  means  the  omi.ssion 
to  talie  such  reasonahle  care  as  a  hanker, 
charged  with  the  duty  of  collecting  a 
crossed  cheque  for  a  customer,  ought  to 
talsc  for  the  protection  of  the  true  owner, 
having  regard  to  the  circumstances  under 
which  it  is  presented  for  collection,  such 
care  heing  not  less  than  a  man  invited  to 
purchase  or  casli  such  a  cheque  for  himself 
might  reasonably  be  expected  to  take.  Ine 
relevant  circumstances  include  the  general 
character  of  the  banking  operations  carried 
(111  by  the  banker,  the  nature  of  the  account 
of  bis  customer  and  all  such  information 
as  the  banker  possesses  as  to  his  customer's 
title-  to  the  cheque.  Mhether  that  informa- 
tion is  derived  from  extrinsic  sources  or 
from  the  cheque  itself.  By  Isaacs  and 
I'oircrs.  .TJ. — The  question  of  negligence 
under  tliose  sections  must  be  determined 
v.itli  regard  to  eacli  cheque,  and  the  test 
of  negligence  is  whether,  having  regard  to 
all  the  circumstances  existing  at  the  par- 
ticular time,  the  transaction  of  paying  in 
a  particular  cheque  was  so  out  of  the  ordi- 
nary course  that  it  ought  to  have  aroused 
doubts  in  the  banker's  mind  and  caused 
liiin  to  make  inquiry.  By  (lavan  Duffif 
and  h'irh.  ,J.|.— Protection  is  afforded  by 
those  sections  to  a  banker  who  acts  in  good 
faith  when,  and  only  when,  his  belief  in 
the  title  of  his  customer  is  such  as  might 
in  the  circumstances  be  held  by  a  reason- 
ably prudent  and  careful  man  in  determin- 
ing whether  he  woiibl  adopt  tlial  belief  or 
not.  Prrmnran.  Wrif/ht  .(•  Co.  Ltd.  v. 
(Jonnni.'iNiiiners  of  the  State  Sa rings  Rank 
of  Victoria.  (1914)  V.L.R.  SI:  3.5  A.L.T. 
1.57.  varied.  The  Commissioners  of  the 
Slate  Sarings  Bank  of  Viitoria  v.  I'erme- 
nnu.    Wrifiht   <f   Co.    Ltd.    lit   C.L.R.   4.57. 

II.    (OX'IKliUIOin     \K(;LIGEXCK. 

Evidence.  I — The  idaintiffs  lui.sband  at 
about  lit. .'50  p.m.  on  a  dark,  windy  and  rainy 
night    was   driving  a   heavy   waggon    drawn 
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by  four  ]iorses  along  a  country  road  near 
Adelaide,  on  which  was  a  tramway.  The 
wheels  on  the  off-side  of  the  waggon  were 
between  the  tram  rails.  An  electric  tram- 
car  driven  by  a  servant  of  the  defendants 
at  the  rate  of  about  20  miles  an  hour 
coming  up  behind  the  waggon  struck  and 
overturned  it  antl  tlie  plaintiff's  husband 
was  killed.  The  driver  of  the  tramcar 
gave  no  warning  of  the  approach  of  the 
car.  In  an  action  by  the  plaintiff  against 
the  defendants.  Held,  that  there  was  evi- 
dence of  negligence  on  the  part  of  the 
defendants'  servants.  Held,  also,  that,  as- 
suming there  was  contributory  negligence 
on  the  part  of  the  plaintirt''s  husband  which 
continued  up  to  the  time  of  tlie  accident, 
there  was  evidence  upon  which  a  jury  niiglit 
find  that  the  driver  of  the  tramcar  could, 
with  ordinary  care  and  diligence  and  not- 
withstanding that  contributory  negligence, 
have  avoided  the  accident.  The  Municipal 
Tramicaiis  Trust  v.  BiicLlet/.  U  C.L.R.  731. 


Functions  of  Judge  and  jury— Failure  to 
whistle — Duty  of  defendant  where  plaintifl 
guilty  of  contributory  negligence.] — In  an 
action  for  negligence,  if  it  appears  on  the 
plaintift"'s  case  that  he  has  been  guilty  of 
contributory  negligence,  the  Court  should 
grant  a  nonsuit  or  direct  judgment  for  tlie 
defendant,  unless  there  is  also  evidence  fit 
for  the  jury  that,  notwithstanding  the 
plaintiff's  contributory  negligence,  the  de- 
fendant, by  the  exercise  of  reasonable  care, 
could  have  averted  the  injury.  In  an  action 
for  negligence  it  appeared  that  the  plaintiff' 
was  run  over  by  a  train  at  a  level  ci'ossing. 
She  heard  a  whistle,  waited  until  one  train 
liad  passed  her  to  her  left,  crossed  the  lines 
immediately  behind  it,  and  was  knocked 
down  and  run  over  by  another  train  coming 
in  the  opposite  direction.  She  said  that 
after  the  first  train  had  passed  she  looked 
botli  ways  and  saw  only  the  first  train. 
Owing  to  the  pecuHar  formation  of  the 
track  she  nnist  have  seen  the  second  train 
if  slu-  had  actually  looked  in  the  direction 
from  wliicli  it  was  coming.  There  was 
evidence  that  tlie  second  train  was  a  special, 
and  was  travelling  at  an  unusually  fast 
rate  of  speed  and  did  not  sound  a  whistle. 
At  tlie  trial  a  verdict  was  directed  for  the 
defendant  on  tlie  ground  of  her  contributory 
negligence.     The   Full    Court    hrld  that   the 


question  of  contributory  negligence  could 
not  be  withdrawn  from  the  jury,  and  that 
the  judgment  must  be  set  aside.  Held. 
(Griffith,  C.J.,  dubitante) ,  that  the  nonsuit 
j  must  be  set  aside  on  the  ground  that  there 
was  sufficient  evidence  to  go  to  the  jury 
that  the  defendant's  servants,  by  the  exer- 
cise of  ordinary  care,  could  have  averted 
the  accident.  Leahy  v.  Commissioner  of 
L'ailicays,  7  W.A.L.R.  49,  affirmed.  Coyle 
V.  Great  yorther)i  Bail  way  Co.  of  Ireland, 
20  L.R.  Ir.  409,  followed.  Commissioner 
of    RaiUrays    v.    Leahy.    2    C.L.R.    54. 

III.  DANGEROUS  STATE  OF  PREMISES. 

Dangerous  condition  of  staircase  on  business 
— Liability  of  lessee — Effect  of  covenant  by 
lessor  to  keep  in  repair — Invitation  to  custo- 
I  mers  to  use  staircase — Insufficient  lighting — 
1  Evidence  —  Admissibility.]— The  defendants 
i  were  lessees  of  the  ground  and  first  floors 
!  of  a  building  which  they  occupied  for  the 
purpose  of  their  business.  The  only  means 
of  comnumication  between  the  two  floors 
on  the  premises  was  by  a  staircase  leading 
from  a  room  on  the  ground  floor,  but  the 
lease  authorised  the  lessees  to  use  another 
staircase  in  an  adjoining  building  for  ac- 
cess to  their  premises  above  the  ground 
floor.  The  building  consisted  of  more  than 
two  floors  but  it  did  not  appear  whether  the 
other  floors  were  occupied  or  not.  The  lease, 
which  contained  a  covenant  by  the  lessees- 
to  keep  the  premises  in  repair,  did  not 
in  terms  include  the  staircase  in  the  build- 
ing. The  staircase  Avas  used  daily  by  the 
lessees  and  their  servants.  The  female 
plaintiff,  having  called  to  see  the  lessees 
on  business,  was  invited  by  one  of  their 
servants  to  go  from  one  floor  to  another 
by  the  staircase,  and,  while  doing  so,  she 
tripped  on  one  of  the  steps,  fell  down,  and 
was  injured.  Immediately  afterwards  part 
of  the  lead  covering  upon  the  step  where 
she  had  fallen  was  found  to  have  been 
pushed  out  so  as  to  protect  beyond  the 
edge  of  the  step.  The  plaintiffs  brought 
an  action  for  negligence  against  the  lessees 
to  recover  damages  for  the  injuries  the 
female  plaintiff  had  sustained  in  the  fall. 
I  The  defendants  denied  the  negligence  and 
denied  that  the  staircase  was  in  their  pos- 
session or  control.  There  was  no  direct 
evidence  as  to  the  condition  of  the  lead 
on    the    step    immediately    before    the    acci- 
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<lent,  l)ut  .some  «'vi(leiu-o  was  <rivon  that  the  I 
staircase  was  iiisutlii-iontly  lighted,  field.  ' 
t!iat.  oil  these  faets.  there  was  evidence  to  i 
go  to  the  jury  tiiat  tlie  .staircase  was  in 
tlie  po.ssession  or  control  of  the  defendants 
in  such  a  way  as  to  make  them  respon- 
sil.le  for  its  coiulitioii  to  jjcrsons  invited 
by  tliem  to  use  it;  and  also  evidence  from 
which  the  jury  might  infer  that  the  acci- 
dent was  caused  by  a  defect  which  the 
defendants  knew,  or  ought,  if  they  had  exer- 
cised reasonal)le  care,  to  have  known  to 
exist.  The  duty  of  the  defendants  as  occu- 
piers was,  not  to  guarantee  the  safety  of 
the  premises,  but  to  use  reasonable  care  to 
])revent  danger  to  jiersons  coining  there  by 
invitation  and  using  the  premises  in  any 
way  that  was  reasonably  to  he  expected. 
Even  if  it  was  the  duty  of  the  lessor,  as 
between  him  and  the  lessees,  to  keep  the 
premises  in  repair,  that  fact  would  not 
qualify  the  duty  of  the  lessees,  though  it 
might  be  relevant  as  evidence  on  the  ques- 
tion whetlicr  the  duty  had  been  performed. 
Held,  furtlicr.  tliat  the  condition  of  flic 
staircase  as  to  light  being  a  relevant  and 
material  fact  affecting  the  nature  and  ex- 
tent of  the  duty  of  tlie  lessees,  evidence  that 
several  wepks  after  the  accident  an  archi- 
tect examined  tlie  premises  and  found  that 
tlieir  structural  character  was  such  that 
that  particular  part  of  tlie  staircase  would 
not  have  received  luuch  light,  was  admis- 
sible subject  to  a  proper  foundation  being 
laid  for  it  by  showing  that  the  conditions 
as  to  light  were  the  same  at  the  time  of 
the  examination  as  at  the  time  of  the  acci- 
<lent.  iri7/.s  v.  (Inrnunu  (1906)  6  S.K. 
(X.S.W.I  472.  afriniicd.  Gorman  v.  ir/Z/.s. 
4  C.L.K.  704. 

Injury  to  customer  Invitation  by  owner — 
Scope  of  servant's  authority — Direction  by 
servant  Evidence  Liquor  Act  1898  (N.S.W.) 
(No.  18  of  1898),  s.  24.1  It  is  the  duty  <>f  an 
lio^-lkeejter  to  inform  customers  of  tlio 
position  of  the  lavatorii's  which  by  s.  24  of 
the  l.l<iu<.r  \<t  ]S!»8  (X.S.W.)  (No.  18  of 
1  Sits  I  lie  is  bound  to  provide.  A  servant 
representing  his  employer  in  any  depart- 
ment of  the  employer's  business,  has  an 
implied  authority  to  give  customers  who 
tieal  witli  the  employer  througli  him,  any 
information  or  directions  which  the  em- 
jdoyer    liiiiisclf    is    bound    to    give    liis    cus- 


tomers ill  that  dc|)artment.  ihe  plaiiititT, 
who  had  a  drink  at  an  liotel  bar,  asked 
tlie  l)ariiiaid  to  direct  him  to  the  lavatory, 
which  slic  did.  Following  her  directions 
be  went  til  ii  portion  of  the  premises,  where, 
looking  for  tlie  lavatory,  he  fell  down  an 
unguarded  lift-well  and  was  injured.  In 
an  action  against  the  liotelkecper  for  negli- 
gence: Held,  that  the  conversation  between 
tlie  barmaid  and  the  plaintiff  was  admis- 
sible in  evidence  to  prove  that  the  plaintiff 
was  on  that  part  of  the  jiremises  at  the 
invitation  of  the  proprietor.  Matintney  v. 
Km\th  (190.3),  3  S.K.  (X.S.W.)  OdS.  re- 
versed.     Mnnutuif,  V.   Smith.    1    C.L.K.    14«i. 

I\.   KMI'LOYKK   AXl)  EMPI-OVEE. 

Evidence — Absence  of  direct  evidence — 
nonsuit  Mining  shaft — Breach  of  regulations 
—Mining  Act  1905  (Tas.)  (5  Edw.  VII.  No. 
23),  s.  182  ;  First  Schedule.  Rules  17,  20.]— 
In  an  action  under  s.  182  of  the  Mininp  Act 
1  !•(!.")  (Tas.).  liy  the  personal  representative 
(if  a  miner,  who  died  from  injuries  sus- 
tained wliilc  working  in  the  shaft  of  a 
mine  in  which  he  was  employed  by  the 
mine  iiwners,  claiming  damages  for  negli- 
gence against  the  mine  owners,  at  the  close 
of  the  plaintiff's  case  an  application  was 
made  for  a  nonsuit  which  was  refused,  and, 
evidence  having  been  called  for  the  defen- 
dants, the  jury  found  a  verdict  for  the 
plaintiff.  There  was  no  direct  evidence  of 
the  cause  of  the  injuries,  but  a  doctor  said 
that,  in  his  opinion,  they  were  caused  by 
a  descending  cairc.  There  was  other  cir- 
ciinistaiitial  evidence  consistent  with  this 
view.  Tlieic  was  also  evi<lence  that  the 
cage  (oiild  only  have  descended  in  eonse- 
fiuence  of  a  signal  given  by  the  deceased, 
wbieh  would  have  been  suicidal  on  his  part, 
or  in  consequence  of  the  breach  of  the  Rules 
under  the  Mining  Act  1905  to  which  the 
deceased  was  a  party,  or  in  consecpience  of 
negligence  of  the  engine  driver  who  was  in 
cliarge  of  the  winding  engine  at  the  time  of 
the  accident,  but  who,  although  an  available 
witness,  was  not  called  by  either  party. 
Ifeld.  that  the  case  was  jiroperly  left  lo 
the  jury.  T(i/tutnniii  (loJd  Mining  Co.  Ltd. 
v.  Ciirns.  r,  r.L.K.  280. 

Accident  Employer's  liability  Defect  in 
condition  of  ways — Person  to  whose  orders 
or  directions  workman  bound  to  conform.]— 
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,See  Master  axd  Servant.  Metmlf  v. 
Great  Boulder  Proprietary  Gold  Mines,  3 
C.L.R.  543. 

Action    by    workman    against    employer — 
Negligence   of   person   entrusted   with   super- 
intendence—Volenti    non    fit    injuria— Con- 
tributory negligence— Knowledge  of  dangerous 
nature  of  work— Seamen  on  vessel  receiving 
cargo— Employers'  Liability  Act  1897  (N.S.W.) 
(No.  28  of  1897),  s.  4,  sub-ss.  (vi.),  (vii.),  iviiD.l 
— A  vessel  moored  alongside  a  jetty  for  the 
purpose  of  loading  coal,  having  shipped  part 
of  the  cargo,  was  hauled  or  warped   along 
the  jetty  into  a  position  in  which  the  load- 
ing could  be  completed.     In  the  process  of 
warping,   which   was   carried   on   under   the 
personal     superintendence    of     the    captain, 
part  of  the  tackle  that  was  being  used  gave 
way    suddenly    under    the    strain,    and,    re- 
coiling, struck  and  injured  one  of  the  ship's 
officers  who  was  taking  part  in  the  opera- 
tion.    The  appliances  used  were  of  the  kind 
ordinarily    used    on    similar    vessels    under 
similar   circumstances,   and   had  been   used 
regularly     for     the     purpose    on   the    same 
vessel    for    a   considerable   time,    and   occa- 
sionally under  conditions  involving  a  greater 
strain   on  the   tackle   than   on   the- day   of 
the  accident,  and  had  been  periodically  ex- 
amined  without   giving    any    indication    of 
weakness   or   deterioration.     The  officer   in- 
jured  had   had   many   years   of   experience, 
and  had  taken  the  same  part  in  the  opera- 
tion at  the  same  place  with  the  same  ap- 
pliances for  several  years.     After  the  acci- 
dent the  broken  portion,  a  large  iron  hook, 
showed  a  clean  break,  without  any  sign  of 
flaw    in   the    metal.      In    an    action    by    the 
officer   against    the    owners,    for   negligence 
at  common  laAV  and  under  the  Employers' 
Liability    Act.    the    captain    gave    evidence 
that  the  plaintiff  had  been  standing  unneces- 
sarily  in   a    dangerous    position    though    he 
had  been  warned  not  to  do  so:  the  plaintiff 
denied  that  the  position  was  dangerous  or 
that  he  had  been  told  that  it  was.  and  said 
that  it  was  the  only  position  in  which  he 
could  properly  do  his  work.    The  jury  nega- 
tived   contributory    negligence    and    found 
that    the   hook    was    defective    in    condition 
and  that  the  defendants  had  been  negligent 
in  allowing  it  to  become  so:  and  also  found, 
under    the    Act.    negligence    in    a    person 
eTitrusted    with    superintendence    and    in    a 


person    to   whose    orders    the    plaintiff    was 
bound  to  conform.     Held,  on  the  evidence, 
that  it  was  not  a  case  of  res  ipsa  loquitur,. 
and  that  as  there  was  no  evidence  of  negli- 
gence in  the  defendants  in  employing  incom- 
petent persons,  or  in  supplying  unsuitable  or 
defective   appliances,  or  in  omitting  to   take 
reasonable   care  to  see  that   the   appliances 
were   safe,    and    no    evidence   of    any   defect 
or    insufficiency    in    the    tackle,    except    the 
happening  of  the  accident,  the  plaintiff  was 
not  entitled  to  recover  at  common  law;  and 
Held,  further    {per  Griffith,  CJ..   and  Bar- 
ton.   .1..    Isaacs.    .1.,    dissenting),    that    the    • 
risk    of    the   accident    which   happened   was 
necessarily  inherent  in  the  occupation,  and 
obvious  to  any  person  with  the  knowledge 
possessed  by  the  plaintiff,  and  had  not  been 
increased  by  any  breach  of  duty  on  the  part 
of  the  defendants:   that  the  plaintiflf  must 
be  taken  to  have  voluntarily  incurred  the 
risk:    and  that,  even  accepting  the  version 
of   the    plaintiff    as    to   the   failure    of   the 
captain  to  warn  him.  and  taking  the  finding 
of   the   jury   as   to   negligence   on    the    part 
of  a  person  entrusted  with  superintendence 
to  refer  to  that  failure,  tnere  was  no  duty 
in   the   captain  to  warn  the   plaintiff  of  a 
risk    of    which    he    was    fully    aware,    and. 
therefore,  that  the  plaintiflf  was  not  entitled 
to  recover  under  the  Act.     Per  Isaacs,  J. — 
There   was   evidence   upon   which   the   jury 
could  find  that  the  defendants  had  adopted 
a  method  of  working  to  which  the  plaintiflf 
felt   himself  bound  to   conform,    and   which 
unnecessarily    created    a    danger    of    which 
the    plaintifi"   was    ignorant-    but    of    which 
the  captain  was  aware,  and  had  omitted  to 
warn    the    plaintiflf.    and,    there    being    no 
specific  finding  that  the  plaintiflf  voluntarily 
incurred   the   risk   even   if   he  knew   of   its 
existence,   the  findings   of  the   jury  on  the 
I    questions  arising  under  the  Employers'  Lia- 
bility Act  were  supported  by  evidence,  and 
in  view  of  the  course  of  the  trial  sliould  not 
be    disturbed.      If    the    question    of    volenti 
)wn   fit   injuria  were   allowed  to  be  raised 
on  the  appeal,  the  case  should  be  sent  to 
1    a  re-trial  on  that  point.    Murray  v.  Bellambi 
\    Coal    Co.    Ltd.,   9    S.R.    (X.S.W.),   309,    re- 
versed by   a   majority.      Bellambi   Coal   Co. 
Ltd.  V.  Murray.  9  C.L.R.  .368. 

Evidence — Employers  and  Employees   Act 
1890  (Vict.)  (No.  1087).  s.  38.]— Sect.  38  of  the 
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£inploiicrN  ami  Kniplot/ics  Ait  18!>0  pro- 
vides tliat  whore  personal  injury  is  caused 
to  a  workman  inter  alia — ""  (2)  by  reason 
of  the  nejjligence  of  any  jtcrsoii  in  the  ser- 
vice of  the  employer  wlio  luis  any  superin- 
tendence entrusted  to  him  wliilst  in  the 
exercise  of  such  superintendence:  or  (3)  by 
reason  of  the  negligence  of  any  person  in 
the  service  of  tiie  employer  to  wliose  orders 
or  directions  the  workman  at  the  time  of 
the  injury  was  bound  to  conform  and  did 
eonform.  where  such  injury  resulted  from 
his  having  so  conformed:  or  (4)  by  reason 
of  the  act  or  omission  of  any  person  in 
the  service  of  the  employer  done  or  made 
.  .  .  in  obedience  to  particular  instruc- 
tions given  by  any  person  delegated  with 
the  authority  of  the  employer  in  that  be- 
lialf :  " — the  workman  or  his  representative 
"■  shall  liave  the  same  right  of  compensation 
and  remedies  against  the  emjiloyer  as  if  the 
workman  had  not  been  a  workman  of  nor 
in  the  service  of  the  employer  nor  engaged 
in  his  work. "  In  an  action  under  that 
section  by  the  representative  of  a  man  who 
was  killed  by  the  explosion  of  a  charge 
during  blasting  operations  at  a  quarry. 
Held,  on  the  evidence  by  Griffith,  C.J.,  and 
Barton.  J.  {Isaarft,  .T..  dissenting),  that  the 
])laintiff  was  properly  nonsuited.  Foots- 
>ray  Quarrir.i  I'll/.  lAd.  V.  Xicholl-s:,  14 
r.L.R.    .321. 

V.    FIRK. 

Duty  to  keep  safe  Camp  fire  lit  in  open- 
Permission  of  person  having  control  of  land — 
Fire  for  domestic  purposes  -Closer  Settlement 
Act  1904  I  Vict.)  (  No.  1962),  ss.  4.  5  -Water  Act 
1905  (Vict.)  (No.  2016),  S.  28.1— The  Lands 
Purchase  and  Management  Board  of  Vic- 
toria are  constituted  umler  the  Closer 
Settlement  .let  UMt4  as  a  body  eorporate 
for  the  purpose  of  acquiring  Crown  lands 
jilready  alienated  and  disposing  (»f  them 
for  tlie  purpose  of  closer  settlement,  with 
powers  of  managc-ment  ])ending  sale.  'Ihc 
land  when  acquired  becomes  Crown  land 
as  if  it  had  never  been  alienated,  and 
all  sales  and  leases  of  it  are  made  by  tlie 
Crown-,  which  under  the  Act  is  expressly 
treated  as  being  an  occupation  of  it.  The 
State  Rivers  and  Water  Supply  Commis- 
sion of  Victoria  are  constituted  under  the 
W'fittr  Aet  190.")  as  a  fJovernment  instrn- 
nientalitv    charL'cd    with    tlie    dntv    of    con- 


structing and  niaintaiiiiiig  irrigation  and 
drainage  works,  for  which  purpose  they 
employ  gangs  of  labourers.  Several  la- 
bourers belonging  to  a  gang  so  employed 
iiy  tlie  Commission  were  camped  ou  land 
wliieh  had  been  acquired  by  the  Board 
under  their  ])owers,  and  a  fire,  lighted  by 
one  of  the  labourers  for  cooking  ptirposes, 
by  reason  of  his  negligence  spread  to  ad- 
joining land  and  did  a  large  amount  of 
damage.  Held,  that  neither  the  Board  nor 
the  Commission  were  liable  to  the  owner 
of  the  adjoining  land  for  the  damage  so 
occasioned.  The  Board  were  not  liable 
because  they  had  no  authority  to  permit 
the  ocupation  of  the  Crown  land  on  which 
the  fire  was  lighted.  The  Commission  were 
not  liable  l)ecause.  on  the  evidence,  they  did 
not  occupy  the  land  nor  did  they  invite 
or  direct  the  person  wlio  lit  the  fire  to 
(■am))  there,  i^emble,  by  (hiffith,  C.J.,  and 
I.<<(i<Hs.  J.,  tliat  the  principle  that  a  person 
who  brings  a  dangerous  thing  upon  his 
land  is.  apart  from  inevitable  accident  or 
the  wrongful  interposition  of  a  third  per- 
son liable  for  all  damage  caused  to  another 
by  its  escai)e  does  not  apply  to  a  fire  law- 
fully lighted  for  domestic  purposes,  or  other 
ordinary  purposes  of  occupation  of  land, 
and  accidentally  escaping  without  negli- 
gence. Rijland.1  v.  Fleteher,  L.R.  3  H.L. 
330.  and  Hiekardft  v.  Lothian,  (1913)  A.C. 
203:  Ifi  C.L.R.  387,,  discussed.  Whinfield  v. 
Lands  Purehase  and  Management  Board 
and  State  Rirer-f  and  Water  Supply  Com- 
mission. IS  C.L.R.  606. 

Fire  caused  by  sparks  from  engine— Statu- 
lory  authority  •  Any  kind  of  fuel  " — 
Dangerous  fuel— Reasonable  precautions- 
Government  Railways  Act  1904  (W.A.)  (3 
Edw.  VII.  No.  23).  s.  20  Statutory  discretion 
how  to  be  exercised.l — The  (rovennn)  >n  Rail- 
irai/s  Act  1004  (W.A.)  conferred  upon  rail- 
way authorities  a  discretion  to  use  in  their 
engines  "any  kind  of  fuel."  Held,  that  an 
action  could  not  be  maintained  against 
them  for  negligence  alleged  to  consist  in 
the  choice  of  a  kind  of  fuel  more  likely 
to  cause  damage  by  fire  than  other  avail- 
able kinds  of  fuel,  provided  that  the  best 
known  safety  ai)iiliances  and  proper  care 
were  employed  in  its  use.  Per  Griffith,  C.J. 
^In  order  to  determine  the  meaning  of  a 
.statutory  authorisation  giving  a   discretion 
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to  carry  out  works  bv  certain  general 
means,  the  circumstances  of  the  country  at 
tlie  time  of  legislation  may  be  considered. 
Decision  of  the  Supreme  Court  of  Western 
Australia  affirmed.  Sermon  V.  Commis- 
sionrr  of  Bailtcaiis.  5  C.L.R.  239. 

Fire  escaping  from  engine — Omission  to 
turn  grass  within  railway  fences — Liability  of 
Commissioners — Occupation  of  railway  land 
by  another  person — Railways  Act  1890  (Vict.), 
<No.  1135),  s.  115.]— The  Victorian  Railways 
Commissioners  are  not  relieved  from  the 
liability  which,  according  to  the  decision 
yf  the  Supreme  Court  of  Victoria  in  Dennis 
V.  Victorian  Railiraiis  Comynissioner,  28 
V.L.R.  576:  24  A.L.T.  196,  attaches  to 
them  for  damages  arising  from  their  negli- 
gent omission  to  burn  or  clear  oflf  grass 
naturally  growing  within  the  railway 
fences,  whereby  sparks  from  an  engine  set 
tire  to  that  grass  and  that  fire  spread  to 
•adjoining  land,  by  an  agreement,  not  made 
by  direction  of  the  Governor  in  Council, 
whereby  they  permit  a  third  person  to 
occupy  and  use  for  grazing  purposes  the 
land  within  the  railway  fences,  and,  in 
■consideration  tliereof,  that  person  agrees 
to  take  every  reasonable  precaution  to  pre- 
vent fire  spreading  on  the  land,  and  to 
permit  the  Commissioners  by  their  servants 
to  enter  on  the  land  and  burn  off  the 
glass  should  they  consider  it  necessary. 
Dennis  V.  Victorian  Railicays  Commissioner^ 
28  V.L.R.  .576:  24  A.L.T.  196,  approved. 
Victorian  Railwai/s  Commissioners  v.  Camp- 
hell    4    C.L.R.    1446. 

VI.  HARBOUR  :maxa(;emext. 

Allowing  rubbish  to  fall  from  lighter — 
Meaning  of  "  allowing  " — Absence  of  reason- 
able care  to  prevent — Liability  of  owner  when 
lighter  not  in  his  control — Ultra  vires — 
Sydney  Harbour  Trust  Act  1901  (N.S.W.)  (No. 
1  of  1901),  ss.  80,  86,  Regulation  No.  139.1— 
Sect.  80  of  the  fiydney  Harhour  Trust  Act 
1901  (X.S.W.)  gives  the  Sydney  Harbour 
Trust  Commissioners  power  to  make  regula- 
tions for,  amongst  other  things,  improving 
the  bed  or  channel  of  the  port,  abating  or 
removing  obstructions  and  nuisances 
therein,  the  improvement  and  management 
of  the  port,  and,  generally,  for  carrying 
out  the  powers  vested  in  them  by  the  Act. 
Sect.    .32    imposes   upon   the    Commissioners 


tlie  duty  of  dredging  tlie  i)ort  and  keeping 
it  fit  for  navigation,  and  preventing  any 
filling  or  silting  up  of  the  channels  and 
waterways.  Sect.  86  makes  it  an  offence 
for  any  person  to  put  rubbish,  ashes  and 
such  things  into  the  waters  of  the  port. 
Held,  that  a  regulation  which  provided 
that,  •■  should  any  ashes  or  other  material 
l)e  allowed  to  fall  into  tlie  waters  of  the 
jiort  from  any  lighter  licensed  under  these 
regulations, "  the  owner  should  be  liable 
to  a  penalty,  ought  not  to  be  construed 
as  rendering  an  owner  liable  if  under  any 
circumstance  whatever  ashes  or  other  ma- 
terials should  fall  from  his  lighter  into 
the  water,  but  only  if  the  material  should 
be  allowed  to  fall  oflf  the  lighter  by  reason 
of  the  permission  or  default  of  the  owner 
himself,  or,  if  he  had  not  the  actual  con- 
trol of  the  lighter  at  the  time,  the  permis- 
sion or  default  of  any  person  to  whom  he 
had  delegated  the  control,  default  including 
the  absence  of  such  reasonable  care  as 
should  or  ought  to  be  used  for  the  preven- 
tion of  such  accidents;  and  that  the  making 
of  such  a  regulation  was  a  reasonable  exer- 
cise of  the  powers  conferred  upon  the  Com- 
missioners liy  the  Act,  and  was  not  repug- 
nant to  the  provisions  of  s.  86.  Ferrier  v. 
Wilson  (23  X.S.W.  W.X.  115),  reversed. 
Ferrier  v.  Wilson.  4  C.L.R.  785. 

VII.  HIGHWAY. 

Construction  of  road — Unprotected  cutting 
— Liability  of  Government — Reasonable  care 
under  circumstances — No  evidence  of  breach 
of  duty — Nonsuit.] — The  Govermnent  of  a 
new  country,  when  forming  for  the  first 
time  a  practicable  road  upon  waste  land 
of  the  Crown  which  has  been  technically 
dedicated  as  a  highway,  is  not  bound  by 
the  rules  which  govern  private  persons  who 
interfere  with  the  surface  of  an  ancient 
highway,  as  that  term  is  understood  in 
England.  They  are  not  bound  to  make 
the  surface  absolutely  safe,  nor  are  they 
liable  for  accidents  Avhich  are  due  to  mere 
imperfections  in  the  road,  or  to  non-repair; 
they  are  only  bound  to  exercise,  in  the  con- 
struction of  the  roadway,  such  care  to  avoid 
danger  to  persons  using  it  as  is  reasonable 
under  the  circumstances.  The  Government 
of  Xew  South  Wales  made  a  cutting  through 
the  bank  of  a  river  in  order  to  facilitate 
access  to  the  crossing  place,  on  a  countj'j' 
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load  in  a  si)arscly  si'ttk'd  district,  'llic 
road  was  fenced,  and  tlie  cutting  was  nearly 
in  ti»e  middle  of  it  and  occupied  about  one- 
third  of  its  width,  having  steep  sides  up 
to  ten  feet  in  heiglit.  No  fence  was  put  up 
to  prevent  persons  travelling  along  the  road 
from  going  upon  the  inuut  |)art  of  the  road 
at  the  side  of  the  cutting.  Twenty  years  or 
more  afterwards,  the  respondent,  who  was 
driving  along  the  road  on  a  dark  night 
without  lights,  got  out  of  tiio  veliicle.  and 
walked  along  the  ground  at  the  side 
of  the  cutting,  into  wliich  he  fell  and  was 
injured.  Held,  in  an  action  against  the 
Government  for  negligence  in  inaking  the 
cutting  on  a  highway,  and  for  nuisance, 
that  upon  proof  of  these  facts  there  was  no 
evidence  to  go  to  the  Jury  of  breach  of 
<luty  on  the  part  of  the  Government. 
AfcKcon  V.  Miller  (1905),  5  S.R.  (N.S.W.), 
128.  reversed.  Miller  v.  McKeon,  3  C.L.R. 
50. 

Drain  Negligence— User  of  highway  — 
Animal  straying  on  highway — Accident  un- 
likely to  happen— Police  Offences  Act  1890 
(Vict.)  (No.  1126),  ss.  15,  96.1— In  a  portion  of 
a  street,  which  was  a  ml  ilr  sac  and  was 
not  much  used  for  traffic,  a  municipal  au- 
thority constructed  an  open  drain  with 
sloi)ing  sides  which  was  about  4  feet  deep 
at  th(!  deepest  part,  where  an  underground 
pipe  discharged  into  it  the  drainage  from 
another  part  of  the  road,  and  ran  out  to 
a  shallow  depression  at  the  other  end.  The 
drain  was  15  inches  wide  at  the  bottom 
and  at  tlie  deepest  part  was  about  5  feet 
wide  ;it  tlie  top.  Tlie  plaintiff's  horse 
having  escaped  from  a  paddock,  wandered 
to  this  street,  entered  tlie  drain  at  its 
shallow  end,  walked  up  it  to  the  deepest 
part,  and,  not  being  able  t(t  get  any  fur- 
ther, or  to  turn  round  and  return  by  the 
way  it  came,  injured  itself  in  its  efforts  to 
extricate  itself,  and  died  soon  after  being 
extricated.  The  deepest  part  of  the  drain 
was  jirotected  to  a  certain  extent  by  fences, 
but  tin-  lower  end  was  not  fenced  across. 
In  an  iution  by  tlic  plaintiff  against  the 
niunioipal  authority  to  recover  damages, 
//r/f/,  that  the  municipal  authority  was  not 
shown  to  have  I>een  guilty  of  any  breach 
of  duty,  and  that  even  if  it  were  the  injury 
complained  of  did  not  arise  in  consccjueiuc 
of  such  bri-ach.     f'hrni/  v.  Prrsldent.  dr.,  of 


the  Shire  of  Henalla.  (liUl)  N'.L.Tv.  18.3; 
32  A.T.L.  171.  icvers.Ml.  fir  nulla  (Shirr  of) 
V.  Vherr,,.   12  C.L.ll.  (142. 

Fixing  water  pipe  in  service  of  street — 
Statutory  obligation — Liability  of  owner  for 
non-repair.]  —  See  Xcisanck.  —  Birch  v 
Australiftn  Mutual  Provident  Society,  4  C  L  R. 
324. 

Local   Government     Maintenance   of   road 
—  Negligent  construction  —  Misfeasance  or 
non-feasance—  Liability  of  municipal  autho- 
rity.]— Whoro   a     niuiii('i])al     autliority,     on 
a    road     of     whicli     they     have     the     care 
I    and  management,  construct  works   in  such 
a   manner   that    the   natural    and    probable 
I    consequences   is  that  the   part  of  the   road 
immediately  adjacent,  which  they  leave  un- 
i    touched,  will  become  dangerous,  negligence 
[    in  respect  of  such  construction  may  be  im- 
1    puted  to  the  authority  for  which  they  will 
be  liable  in  the  event  of  damage  being  oc- 
casioned  by  reason   of   the  untouched   part 
of   the   road    having   so   become   dangerous. 
The    leaving    untouched    that    part    of    the 
road  which  becomes  dangerous  is  not,  under 
such    circumstances,    a    mere    non-feasance. 
Council  of  Woollahra  v.  Mood;/.   If.   C.L.R. 
1     .S53. 

Maintenance  and  repair  of  highway  - 
Breach  of  Statutory  duty  Liability  for  non- 
feasance Municipal  Tramways  Trust  Act 
1906  (S.A.)  (No.  913),  s.  54.|— By  s.  r>i  of  tho 
Municipal  Tramuai/a  Trust  Act  lOOfi 
(S.A.)  it  is  ])rovi(led  that  the  ;^^unicipa^ 
Tramways  Trust  '"  shall,  at  its  own  ex- 
])ense  at  all  tijnes,  kcc])  in  good  condition 
and  repair,  with  such  materials  and  in  such 
manner  as  the  road  authority  shall  direct,, 
and  to  its  .satisfaction,  so  much  of  any 
road  whereon  any  tramway  belonging  to  the 
Trust  is  laid  as  lies  between  the  rails  of 
the  tramway  .  .  .  and  so  much  of  the 
road  as  extends  18  inches  beyond  the  rails- 
on  each  side  of  such  tramway. "  Held. 
by  Griffith,  C.J..  and  Barton,  J.  [Isaacs,  J., 
dissenting),  that  the  section  imposes  a 
positive  duty  on  the  Trust  to  keej)  in 
good  condition  and  repair  so  much  of  the 
roadway  as  is  mentioned  in  the  section, 
notwithstanding  that  no  direction  has  been 
given  by  the  road  autliority  to  do  the 
work  or  as  to  the  materials  with  or  the 
manner  in  wliich  the  work  was  to  be  done. 
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-and  that  an  action  by  a  member  of  the 
jniblic  lies  against  the  Trust  for  injuries 
■caused  by  a  breach  of  that  positive  duty. 
Held,  also,  by  the  Court  {Isaacs,  J.,  doubt- 
ing whether  there  is  any  liability  for  non- 
feasance), that  the  Trust  was  liable  for 
a  non-repair  amounting  to  a  breach  of  the 
statutory  duty.  Municipal  Tramioays 
Tnis'  V.  iitcphens,  1911  S.A.L.E.  40, 
allirmed.  Murhicipal  Tramicaijs  Trust  V. 
Stephens.  15  C.L.R.  104. 

Nuisance — Non-repair  of  road— Negligence 
—Tramways  Acts  1882-1890,  Qd.  (46  Vict.  No. 
10,  54  Vict.  No.  16),  ss.  50,  78— Suspension  of 
provisions  by  Governor  in  Council.l — By  s. 
50  of  the  Queensland  Tramicays  Acts  1882- 
1890  the  respondent  Company  were  bound 
to  maintain  and  keep  in  good  repair  (sub- 
ject to  the  direction  of  the  Municipal 
Council)  such  portion  of  the  roads  on 
which  their  rails  were  laid  as  lay  between 
the  rails  and  for  a  space  of  eighteen  inches 
on  either  side.  Power  was,  however,  given 
to  the  Governor  in  Council  by  s.  78  to  sus- 
pend the  operation  of  all  or  any  of  the 
provisions  of  certain  sections,  among  which 
was  s.  50.  By  a  Proclamation  dated  4th 
June,  1902,  the  provisions  of  s.  50  were 
-suspended.  Held,  that  a  person  injured 
by  reason  of  one  of  the  rails  of  the  re- 
spondent Company  projecting  above  the 
surface  of  the  roadw^ay  had  no  right  of 
action  against  the  Company.  Nielson  v. 
The  Brisbane  Tramways  Co.  Ltd.,  14  C.L.E. 
354. 

Wheat  left  on  highway— Horses  injured  by 
eating  wheat.] — The  defendant  left  a  waggon 
loaded  with  bags  of  wheat,  unattended  and 
unprotected  except  by  a  dog,  on  the  side 
of.  a  country  road  three  chains  wide.  The 
plaintiff's  horses  were  by  his  direction 
"turned  out  of  his  yard  on  to  the  road 
to  find  their  way  unattended,  as  they  were 
accustomed  to  do,  to  a  paddock  seven 
miles  away.  The  horses  tore  open  some 
of  the  bags  and  ate  so  much  of  the  wheat 
that  some  of  them  died  and  others  were 
injured.  In  an  action  in  a  County  Court 
based  on  public  nuisance  and  on  negligence, 
the  Judge  found  that  wheat  was  so  strong 
an  allurement  for  horses  that  they  would 
break  through  anything  possible  of  being 
broken  through  to  get  at  it,  and  that  it 
C.L.R.D.         20 


was  customary  in  country  districts  to  leave 
waggon-loads  of  wheat  on  the  roadside  un- 
protected, and  he  gave  judgment  for  the 
plaintiff,  but  on  appeal  the  Supreme  Court 
reversed  that  decision  and  gave  judgment 
for  the  defendant.  Held,  that  special  leave 
to  appeal  to  the  High  Court  should  be  re- 
fused. Special  leave  to  appeal  from  Hannon 
V.  McLarty,  (1904)  V.L.R.  526;  36  A.L.T. 
62,  refused.  Hannon  v.  McLarty,  18  C.L.R. 
575. 

VIII.  MALICIOUS    ACT    OF    THIRD 

PERSON. 
Water  supply  maintained  on  premises — 
Damage  caused  by  escape  of  water — Liability 
of  owner.] — A  person  who  maintains  on  his 
premises  a  reasonable  system  for  the  supply 
of  water  for  domestic  purposes  is  only 
using  them  in  an  ordinary  and  proper 
manner,  and.  although  he  is  bound  to  exer- 
cise all  reasonable  care,  he  is  not  respon- 
sible for  damage  caused  by  the  escape  of 
the  water  due,  not  to  his  own  default,  but 
to  the  malicious  act  of  a  third  person. 
Rylands  v.  Fletcher,  L.R.  3  H.L.  330,  dis- 
tinguished. Lothian  v.  Richards,  12  C.L.R. 
165,  reversed.  Richards  v.  Lothian,  P.C, 
16  C.L.R.  387;   See    (1913)    A.C.  263. 

IX.  RAILWAY. — LEVEL     CROSSING. 

Neglect  to  look  before  crossing.] — A  per- 
son who  is  injured  while  passing  over  a 
level  crossing  on  a  railway  is  not  guilty 
of  contributory  negligence  merely  by  reason 
of  the  fact  that  he  did  not  look  before 
attempting  to  cross  it,  if,  had  he  looked, 
he  would  have  seen  nothing  which  should 
have  led  him  to  think  that  it  was  unsafe 
to  cross.  The  Chief  Comynissioner  for  Rail- 
icays  and  Tramways  (V.S.IT'.)  v.  Boylson, 
19    C.L.R.    505. 

Evidence — Burden  of  proof — Nonsuit.] — In 
an  action  for  negligence  where  the  evidence 
called  for  the  plaintiff  is  equally  consistent 
with  the  wrong  complained  of  having  been 
caused  by  the  negligence  of  the  plaintiff 
and  with  its  having  been  caused  by  the 
negligence  of  the  defendant,  the  case  should 
not  be  left  to  a  jury.  Where  a  railway 
crosses  a  road  at  a  level  crossing  without 
gates  and  an  approaching  train  is  visible 
from  all  material  positions  to  persons  about 
to   pass    over   the   crossing,    although   it    is 
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tlic  duty  of  tlu-  owners  of  llic  railway  to 
take  reasonaltk'  ])if(;mtioiis  to  inivciit  mkIi 
jHTsons  from  being  injured  liy  tiaiiis,  it  is 
ecjually  tlie  duty  of  sucli  pcisons  to  look 
for  apinoaehing  trains,  and  tliey  arc  not 
exeused  from  looking  l>y  tlie  omission  of 
[iieeautions  on  the  jiart  of  the  i>\viiers  of 
the  railway.  A  regulation  issued  by  the 
owners  of  a  railway,  directing  their  engine- 
drivers  to  sound  a  whistle  when  approach- 
ing a  level  crossing  without  gates,  is  evi- 
dence that  the  sounding  of  a  whistle  is  a 
reasonable  j)reeaution  to  be  taken  in  such 
ciricumstances.  and  the  omission  to  sound 
a  whistle  is  evidence  of  negligence.  In  an 
action  in  a  Victorian  County  Court  by  the 
representative  of  a  man  who  had  been 
killed  by  a  train  at  a  railway  crossing 
against  the  Victorian  Railways  Commis- 
sioners, alleging  that  the  death  of  the 
deceased  had  been  caused  by  the  defen- 
dant's negligence,  at  the  close  of  the  plain- 
tiff's case  the  plaintiff  was  non-suited. 
Held  {Isaacs.  J.,  dissenting)  that,  the  evi- 
dence being  equally  consistent  with  the 
death  of  the  deceased  having  been  caused 
by  the  omission  of  the  engine-driver  to 
sound  a  whistle,  and  with  its  having  been 
caused  by  the  negligence  of  the  deceased  in 
that  he  either  did  not  look  or,  if  he  did 
look,  voluntarily  undertook  the  risk  of 
crossing,  the  plaintiff  was  properly  non- 
suited. IVaAf/iH  V.  LoiKloit  and  Southwes- 
tern liaihcai/  Co.,  12  A])]).  Cas.  41,  applied. 
Dublin,  Wickloic  and  Wexford  liaUnnxj 
Co.  V.  Hlattcry,  3  App.  Cas.  1155;  Smith 
V.  South  Eastern  HaiUvay  Co.,  (1896)  1 
Q.B.  178;  and  Toronto  Jiaihiay  Co.  v. 
King,  (1908)  A.C.  200.  distinguished. 
Frasrr  V.  Victorian  Railirai/s  Commis- 
.sionrrs.    8    C.L.R.    54. 

X.   CEXKUAL. 
(a)  Common   Emim.ovmkst. 
Liability  of  Mine  Owner-  Fellow  servant.]— 
See  Mines.     London  &   West  Australian  Ex- 
ploration Co.  V.  liieei,  4  C.L.R.  017. 


Where,  in  an  action  to  recover  damages  for 
])ersonal  injuries  caused  by  the  defendant's 
negligence,  the  injuries  are  such  as  might 
with  reasonable  certainty  be  attributed  to 
the  defendant's  neglig(>nt  act  as  an  effective 
and  proximate  cause,  but  may  have  been 
caused  i)artly  by  the  act  of  the  defendant 
which  was  negligent  and  partly  by  an  act 
of  his  which  was  not  negligent,  the  burden 
is  on  tlie  defendant  to  ])rove  that  the  in- 
juries were  not  wliolly  ( aused  by  his  neg- 
ligent act.  an<l  to  sliow  what  i)ortion  of 
them  was  not  so  caused.  Therefore,  where 
the  plaintiff  was  knocked  down  by  a  tram- 
car  and  injured  by  being  dragged  along 
and  then  run  over  by  it,  in  an  action 
against  the  owners  of  the  tramcar  alleging 
that  the  injuries  were  caused  by  the  fact 
that  the  tramcar  after  striking  the  plain- 
tiff had  not  been  stopped  within  as  short 
a  distance  as  it  might  reasonably  in  the 
circumstances  liave  been  stopped.  Held. 
that  there  was  no  onus  upon  the  plaintiff 
to  show  how  much  of  the  injury  was  attri- 
butable to  the  movement  of  the  tramcar 
after  it  had  passed  the  spot  at  which  it 
might  have  been  so  stopped.  Middhton  v. 
Melhournr  Tramnai/  and  Omnibus  Co.  f.fd... 
16    C.L.ll.    .-.72. 


NEWSPAPER. 

Criminal  charge^Publication  in  newspaper 
of  matters  tending  to  prevent  fair  trial- 
Committal  for  trial  Extent  to  which  publi- 
cation is  lawful.] — See  Conticmpt.  J'arkir 
v.  Peacock;  13  C.L.R.  577. 

Name  of  writer  of  defamatory  article  — 
Order  against  newspaper  proprietor  to  supply — 
Defamation  ( Amendment)  Act  1909  ( N.S. W.)  s. 
11. 1  A  plaintiff  is  not  entitled  as  of  course  to  an 
order  of  a  Judge  to  be  supplied  with  the 
name  and  address  of  the  writer  of  an  article 
under  this  section.  Jfollinfisirorth  v. 
Ilenilf     l:{    f.L.lI.   2(1. 


(//)  Bre.\(H  f)F  TursT. 
Trustee.! — •'^V''  Tristki:.      .Austin  v.  Aits- 


lin.  3  C.L.R.  516. 


Damages 


('■)  Appoktionmest  ok 

Injuries  caused  partly  by  negligent  act 

Apportioning   damages     Burden   of   proof.l- 


Political  article  in  newspaper  during  election 
Signature  of  author  Commonwealth 
Electoral  Act  1902-1911,  s.  181  A.A.]— Sect. 
islAA.  of  the  Commonn-calth  Electoral  Act 
1!K»2-1!»11  is  within  the  j.owers  of  the  C<.m- 
monwealtli  I'arliament  to  enact.  Smith  v. 
Oldham.   15  C.L.lJ.  .'{55. 
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Political  views  of  candidate  wrongly  stated 
by — Socialistic — Words  innocent  in  them- 
selves— Innuendo  by  reference  to  previous 
articles  —  Ambiguity  —  Reasonable  con- 
struction.] —  5ff    Defamation.     Slatyer    v. 


against  the  weight  of  evidence.  Held,  tliat 
wliere  all  the  relevant  evidence  is  one  way, 
and  there  is  no  conflict  of  evidence,  the 
question  of  weight  of  evidence  does  not 
J[ount     Bischoff     Tin     Mining    Co. 


Daily   Telegraph  Xewspaper  Co.,  0  CL.R.   1.    '    T'rgcl.     v.     Mount     Bischoff     Extended     Tin 

Mining  Co.   X.L.,   15  CLTv.  549. 


NEW  TRIAL. 

See  also  Practice. 

Adultery  —  New  trial.]  —  Conside-ation 
of  the  principles  on  which  the  Court  will 
grant  a  new  trial  on  a  question  of  fact. 
Sampson  v.  Sampson,  13  CL.R.  338. 

County  Court  of  Victoria— Verdict  of  jury — 
Judgment  —  Misdirection  —  Appeal.] — See 
Practice.      Brown  v.  Lizars,  2  CL.R.   837. 

Entering  judgment  on  application  for — 
Verdict  against  the  evidence.] — See  Insur- 
ance. National  Mutual  Life  Association  of 
Australasia  v.  Kidman,  3  CL.R.  160. 

Evidence— Weight  of  evidence — Trespass — 
Common  Law  Procedure  Act  1855  (Tas.)  (19 
Vict.  No.  16),  ss.  1,  2.] — In  an  action  for 
trespass,  where  the  boundary  line  between 
two  adjacent  leases  was  in  dispute,  it  ap- 
peared that  at  or  about  the  time  of  the 
plaintiffs'  original  lease  in  1874:  the  boun- 
dary in  question  was  actually  marked  on 
the  ground  by  the  plaintiffs'  lessor,  the 
Crowii;  that  its  position  could  still  be 
identified;  and  that  the  plaintiffs'  occupa- 
tion had  continuously  extended  up  to  that 
line.  There  was  no  evidence  to  controvert 
these  facts.  Held,  per  totani  curiam,  that 
the  possessory  title  of  the  plaintiffs  cast 
the  burden  of  proof  of  the  true  boundary 
on  tlie  defendants  who  disputed  it.  Per 
Griffith,  CJ..  and  Barton,  .J.— The  fact  that 
later  and  more  accurate  surveys  disclosed 
error  in  the  original  measurements  of  the 
lengths  of  the  line  in  question  and  of  other 
boundary  lines  was  immaterial.  Per  Isaacs, 
.1. — The  fact  that  the  land  was  Crown  land 
did  not  in  the  circumstances  affect  the 
burden  of  proof.  By  the  Common  Law 
Procedure  Act  1885  of  Tasmania  a  Judge 
may,  Avith  the  consent  of  the  parties,  hear 
a  case  without  a  jury,  and  in  such  cases 
it  is  provided  that  a  new  trial  shall  not 
be  granted  on  the  ground  that  the  verdict  is 


Judicial  separation — Dismissal  of  petition 
— Discovery  of  fresh  evidence — New  trials 
Appellate  Jurisdiction  Act  1911  (W.A.)  (No.  4 
of  1912),  ss.  3,  4,  5— Judiciary  Act  1903  (No.  6 
of  1903),  s.  37.] — Where  a  petition  for  judicial 
separation  has  been  heard  by  a  Judge  with- 
out a  jury  and  dismissed,  a  new  trial  may, 
having  regard  to  the  Appellate  Jurisdic- 
tion Act  1911  (W.A.),  ss.  3.  4,  5,  and  the 
Judiciary  Act  1903,  s.  37,  be  granted  by 
tlie  High  Court  on  petitioner  proving  to 
the  Court  that  the  granting  of  such  new 
trial,  in  the  light  of  fresh  evidence  dis- 
covered since  the  hearing  of  the  petition, 
will  conduce  to  the  ends  of  justice.  Ryan 
v.   Ryan,    18   CL.R.   601. 

Misdirection — Point  not  raised  at  the  trial.] 
— Where  counsel  for  both  parties  have 
agreed  as  to  the  issues  to  be  submitted 
to  the  jury,  and  no  objection  has  been 
taken  to  the  Judge's  direction  at  the  trial, 
a  new  trial  will  not  be  granted  upon  a 
new  point,  not  taken  at  the  trial,  as  to 
the  effect  of  the  evidence  given.  Ryan  v. 
Ilorton,    12    CL.R.    197. 

Trial  by  jury  —  Appeal  to  High  Court 
from  judgment  founded  on  verdict  — 
Impeaching  verdict.] — SeeAppEAL.  Brisbane 
Shiptvright's  Provident  Union  v.  Heggie,  ^ 
CL.R.  686. 

Trial  by  jury — Appeal  to  High  Court  from 
judgment  founded  on  verdict — Impeaching 
verdict.] — See  Appeal.  Musgrorc  v.  JIc- 
Donald.  3  CL.R.  132. 

Trial  by  jury — Supreme  Court  of  State 
exercising  federal  jurisdiction — Verdict  of 
jury — Motion  for  new  trial.] — See  Appeai.. 
Baume  v.  Commonicealth.  4  CL.R.  97. 


NON-SUIT. 


Action   for   negligence — Absence  of   direct 
evidence    of    negligence.] — Sec    Negligence. 
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Tasmania    CoUi    Minincj    Co.    v.    Cairns,    5 
C.L.R.   28U. 

Malicious  prosecution  —  Onus  on  plain- 
tiff—Absence of  reasonable  and  probable 
cause  Evidence  of  plaintiff  not  inconsistent 
with  belief  in  his  guilt.]  N<r  Malicious 
rHosKciTioN.  Crowley  v.  (iliasT)l  [So.  2), 
2  C.L.R.  744. 

Negligence — Level  crossing  on  railway — 
Evidence — Burden  of  proof.] — See  Negli- 
gence. Fraser  v.  Victorian  Baihvays 
Comtnissioners.    8   C.L.R.    54. 


NOTICE. 


Action— Act  done  under  authority  of  law 
honestly  believed  to  be  in  force — Law  of 
British  Possession.] — See  False  Imprison- 
ment.    HazcUoa  v.   Potter,   5  C.L.R.  445. 

Action  —  Action  against  municipality  — 
"  Anything  done  or  intended  or  omitted  to  be 
done  " — Period  of  limitation.] — See  Loc.^l 
Government.  Brishain'  City  Council  v. 
Attorney -General  for  Queensland,  4  C.L.R. 
24L 

Appeal  not  filed  in  time— Dismissal  of  suit 
as  frivolous  and  vexatious — Interlocutory 
judgment  -Rules  of  High  Court  1903,  order 
II,  s.  1,  rr.  4,  5.] — See  1'ji.actue.  Roberts  v. 
Robetts   &  Moffatt,  7  C.L.R.  566. 

f^  Appeal  to  High  Court— Extension  of  time 
for.] — See  Practice.  Lever  Bros.  Ltd.  v.  O. 
Mowlinij  d;  Son.  5  C.L.R.  51(1. 

Demand— Rabbitt-proof  fence  on  boundary 
of  holding  Liability  of  adjoining  owner.]— 
,See  Fences.  Gold.'^hrouyli,  Mori  d-  Cu.  v. 
Larcombe,   5  C.L.R.   263. 

Intention   to   prosecute  —   Evidence.]  — 

.See  Practice.  Sweeney  v.  Kelly,  7  C.L.R. 
30. 

Intention  to  suspend  payment  of  debts- 
Act  of  bankruptcy.  I --.Sr  Insoi.vkncy.  Moy 
V.   lin.srof  dc  Co.,  .")  C.L.R.  .')•>. 

Loss— Action  on  fire  policy  Conditions 
precedent  to  action— Suspension  of  right  of 


action.] — See  Insurance.  M'e.'itern  Aus- 
tralian Bank  v.  Royal  Insurance  Co.,  5  C.L.R- 
533. 

Objections,  sufficiency  of.] — See  Insol- 
vency.    Hamilton  v.   Warne.  4  C.L.R.   1293. 

Prosecution  —  "  Institution  of  proceedings" 
— Notice  given  after  lodging  of  complaint."] 

— See  Licensing.  Jl'a/.v//  v.  Dolmrty,  5  C.L.R. 
197. 

Resumption  of  land  by  Crown — Refusal  of 
owner  to  sell  part— Option  of  Crown — 
Election — Implied  contract — Lapse  of  time — 
Compensation  for  injury  to  land.)— >'"■ 
Land.      Whitjcld  v.  McQuade,  7  C.L.R.  7 It). 

Separation  deed  —  Annuity  payable  to 
trustee  for  wife— Restraint  on  anticipation — 
Provision  for  revocation — Condition  precedent 
— Waiver^Equitable  plea.] — See  Husband 
AND  Wife.  McXa<jhten  v.  Paterson,  6 
C.L.R.  257. 

Deed  of  gift  of  bank  deposits.] — See  Gift. 
Anning  v.  Anning,  4  C.L.R.    1049. 

Local  Government  Act  1906  (N.S.W.)  s. 
144' — Form  of  rate  notice.] — .V  rato  notice 
issued  under  s.  144  (3)  of  the  Local  Go- 
vernment Act  1906  (N.S.W.)  and  served 
on  28th  September,  stated  that  at  the 
expiration  of  tliirty  days  from  service  the 
rates  would  be  payable,  and  addei*  "  the 
day  on  wlicii  such  rates  will  be  due  and 
payable  will  be  therefore  2Sth  October. " 
Held,  that  tlie  fact  that  the  rates  were  not 
payable  until  29th  October  did  not  render 
the  notice  invalid.  ^Vingadee  Shire  Council 
v.    Willis,    11    C.L.R.    123. 

Subsequent  notice  Stowaway-  Immigra- 
tion Restriction  Act  1901-1908  s.  9a.]— 
The  olTenoe  created  by  s.  9a  is  complete  at 
the  coming  of  the  ship  into  port,  and  can- 
not be  purged  by  subsecjucnt  notice,  even  if 
that  notice  be  given  at  the  earliest  possible 
jDonient  after  knowledge  of  the  fact.  Mullrr 
V.   Dalgrty   .f   Co.   Ltd.,   9   C.L.R.   693. 

Notice  to  dip  stock— Tick  pest— By-law- 
Unreasonableness.]— .Sec  Local  Govekn- 
mi:nt. —  Bedh'iui    v,    Tremeame,    2    C.L.R. 

582. 


or 


NOTICE— NUISANCE. 


618 


Notice  to  surety.] — See  Principal  and 
Surety.  Commercial  Bank  of  Av  sir  alia  v. 
Colonial  Finance,  Mortgage,  Invesfmtnt  db 
Guarcntic  C  rporation,  4  C.L.R.  57. 


NUISANCE. 

Adjoining  landowners,  liability  of — Failure 
to  keep  down  noxious  weeds — Prickly  pear 
growing  naturally  on  land — Injury  to  neigh- 
bour's fence.] — An  occupier  of  land  is  imder 
no  duty  at  common  law  to  l^eep  down  a 
noxious  weed,  such  as  prickly  pear,  grow- 
ing naturally  on  his  land  so  as  to  prevent 
it  from  spreading  or  extending  to  his  neigh- 
bour's land;  and,  if,  owing  to  his  failure 
to  keep  it  down,  it  grows  in  such  a  way 
as  to  damage  his  neighbour's  fence  that 
is  not  sufficient  to  render  him  liable.  Crow- 
hurst  V.  Amershain  Burial  Board,  4  Ex. 
D.  5,  and  Smith  v.  Giddy,  (1904)  2  K.B. 
448,  distinguished.  Osborne  v.  Sparke, 
(1907)  7  S.R.  (X.S.W.),  842,  reversed. 
Sparke   V.    Osborne,    7    C.L.R.    ,")1. 

Chimney  sending  forth  smoke — Defence — 
Fireplace  or  furnace  constructed  to  consume 
smoke  as  far  as  practicable — Health  Act  1890 
(Vict.)  (No.  1098)  s..  216,  222.]— On  a  pro- 
secution under  s.  222  of  the  Health  Act 
1890  (Vict.)  charging  that  by  the  suflTer- 
ance  of  the  defendants  a  nuisance  within 
the  meaning  of  s.  216  of  the  Act  wrose, 
viz.,  a  chimney  not  being  the  chimney 
of  a  private  dwelling-house)  sending  forth 
smoke  in  such  quantity  as  to  be  a  nuisance, 
it  is  not  a  defence  that  the  fireplace  or 
furnace  connected  with  such  chimney  is 
constructed  in  sucli  manner  as  to  consume 
as  far  as  practicable,  having  regard  to  the 
nature  of  the  manufacture  or  trade,  all 
smoke  arising  therefrom,  and  that  such 
fireplace  or  furnace  has  for  that  purpose 
been  carefully  attended  to  by  the  person 
having  the  charge  tliereof.  The  word 
"  nuisance  "  in  the  phrase  '"  sending  forth 
smoke  in  such  quantity  as  to  be  a  nuis- 
ance,"  in  s.  216  (7)  means  a  common  nuis- 
ance. Rider  V.  McKell  (1908)  V.L.R., 
110;  29  A.L.T.  77,  affirmed.  McKcll  v. 
Rider,  5   C.L.R.   480. 

Fixing  water  pipe  in  surface  of  street — 
Statutory  obligation — Liability  of  owner  for 


non-repair — Negligence — By-law — Validity  — 
Metropolitan  Water  and  Sewerage  Act  1880 
(N.S.W.)  (43  Vict.  No.  32),  ss.  34,  67-72,  116.] 
— A  person  who  lawfully  interferes  with  the 
surface  of  a  highway  by  placing  in  it  an 
artificial  structure  in  a  proper  manner 
and  without  negligence  is  not  under  any 
obligation  at  common  law  to  keep  the 
structure  in  repair.  And,  therefore,  a  per- 
son who.  in  the  performance  of  a  statutory 
obligation,  fixes  in  the  surface  of  a  street 
a  proper  appliance  attached  to  a  water  pipe 
connecting  liis  premises  with  a  public  water 
supply,  but  remaining  his  own  property, 
is  not  liable  in  an  action  for  injuries 
caused  by  defects  in  that  part  of  the  sur- 
face of  the  street  formed  by  the  appliance 
arising  subsequently  through  mere  non- 
repair of  the  appliance,  unless  the  Statute 
imposes  upon  him  a  duty  to  keep  the 
appliance  in  proper  repair.  The  mere 
fact  that  the  owner  has  power  under  the 
Statute  to  repair  does  not  necessarily  im- 
port an  obligation  to  do  so.  The  Metro- 
politan Water  and  Sewerage  Act  1880 
(X.S.W.),  constituted  the  Board  of  Water 
Supply  and  Sewerage,  and,  among  other 
things,  invested  it  with  control  of  the 
water  supply  of  Sydney.  Sects.  68  to  72 
gave  power  to  private  persons  to  connect 
their  premises  with  the  Board's  mains  by 
laying  down  pipes  and  other  appliances  in 
the  streets,  and  to  break  up  the  surface  of 
the  streets  for  the  purpose  of  laying  down 
or  removing  the  pipes,  but  gave  them  no 
express  power  to  interfere  with  the  streets 
for  the  purpose  of  effecting  repairs  in  the 
pipes  and  appliances,  and  imposed  no  obli- 
gation on  anyone  to  keep  them  in  repair. 
Under  a  general  power  to  make  by-laws  to 
compel  persons  using  water  supplied  by  the 
Board  to  keep  their  pipes  and  appliances 
in  proper  repair,  the  Board  made  a  by-law 
requiring  the  owners  of  the  premises,  under 
a  penalty,  to  lay  down  and  maintain  at 
their  own  expense  all  the  pipes  and  appa- 
ratus upon  their  premises,  and  upon  any 
street,  lane,  or  land  lying  between  their 
premises  and  the  Board's  mains.  Heldt 
that  the  by-law  should  not  be  construed 
as  creating  a  new  right  to  interfere  with 
streets,  or  a  new  liability  as  between  pri- 
vate persons  using  the  streets  and  the 
owners  of  premises,  in  which  sense  it  would 
be    ultra    vires,   but   as   merely   imposing   a 
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liuliility  ii|)oii  owners  of  premises  aa  be- 
tween tlieiii  and  the  Board,  with  a  view  to 
enahlin<r  the  Hoard  to  properly  carry  out 
nut  the  duties  imposed  upon  tliciu  l)y  tlie 
Statute.  Scmblr.  that  the  Statute,  by 
authorisiufi  private  persons  to  lay  down 
water  connections  of  this  kind  in  the  street, 
must  be  taken  to  impliedly  authorise  them 
to  interfere  with  the  street  so  far  as  is 
necessary  for  the  purpose  of  keeping  the 
appliances  in  repair.  Midnood  tG  Co.  Ltd. 
V.  Manvhvstvr  Corporation,  (1905)  2  K.B. 
097.  distinguished.  Birch  V.  The  Austra- 
lian Mutudl  I'rnvidnit  Society,  (1906)  6 
S.R.  (X.S.W.)  ir,;-..  nOirmed.  Birch  v. 
.iustralian  Miitiml  I'roridrnt  Sociefi/,  4 
C.L.K.  .124. 

Local  Government — Drain  constructed  on 
a  highway  Indictable  nuisance.]— A  drain 
constructed  by  a  iinuiicipal  authority  on 
a  hitrhway  for  the  purpose  of  draining  a 
highway  is  not  in  itself  an  indictable  nuis- 
ance. Bcnulln  iSJiirc  o/ 1  v.  Cherry,  12 
C.L.R.  642. 

Right  to  the  flow  of  subterranean  water — 
Removal  of  sand  and  water — Subsidence — 
Statutory  authority  —  Nuisance  -  -  Muni- 
cipalities Act  1906  (W.A.)  (No.  32  of  1906), 
ss.  221,  235.]— In  February  1899  the  appel- 
lants, tlie  Municipality  of  Perth,  acting 
under  statutory  authority,  jjut  down  a 
stormwater  drain  in  a  public  street.  Some 
years  after  the  completion  of  the  drain 
the  respondent  erected  two  houses  which 
fronted  the  street  in  wliicii  the  drain  was 
laid,  one  house  being  built  in  1904  and 
the  other  in  1905.  Rliortly  afterwards  the 
walls  of  both  houses  began  to  crack — one 
in  1906  and  the  other  in  1907.  The  drain 
was  badly  constructed,  large  ipiantities  of 
sand  and  water,  carried  away  from  tlie 
adjoining  land,  finding  tlieir  way  into  it. 
Held,  aflirming  the  judgment  of  McMillan. 
J.,  tliat  the  api)ellants  were  liable  for  tin- 
loss  of  sui)port  caused  by  tlie  removal  of 
sand,  and  tiiat  tlie  legal  conse(|uences  would 
have  l)(<ii  the  same  if  the  damagt;  had  re- 
sulted merely  from  the  withdrawal  of 
water,  the  appellants  not  being  owners  of 
the  soil  of  the  street  so  as  to  liring  them- 
selves within  the  doctrine  of  Chni^rmorc  v. 
Richards,  7  H.L.C..  349,  and  I'upphircU  v. 
Ilodkinson.  L.R.  4  Ex.  248,  and  having  ex- 
ceeded   the    aiithoritv    of    the    Statute    from 


,     whicli      tliey     derived     tlieir     powers.       I'er 

j     Critjilh,  C.l. —  ihe  rights  of  the  appellants 

'     witli    respect    to   the   land   in  the  streets   of 

I     Teith    are   only    such    as   are   authorised   by 

llie    Statute:    and    if    and    so    far    as    they 

exceed  their  authority  thei,-  are  in  no  better 

jjosition    than    a    mere    wrongdoer    creating 

a  public  iiiiisaiicc  in  the  street.     Thr  Mayor, 

dr..  ,,f  I'rrlh  V.  Ihillr.  IS  C.L.R.  .39:!. 


OBSCENE  PUBLICATIONS. 

Obscene  and  Indecent  Publications  Act  1901 
(N.S.W.)  (No.  12  of  1901)  ss.  6,  9,  15.]— .SV- 
Ai'PE.AL.  Chldley  v.  Smithrrs.  19  C.L.R. 
712. 


OBSTRUCTION. 

standing  or  loitering  in  street  and  not 
moving  on  when  requested — Collecting  a 
crowd — Interference  with  traffic. ]—Nrr  High- 
way.    Haywood  v.  Minnlord,   7  C.L.R.    133. 


OCCUPATION  LICENSE. 

Relationship  between  Crown  and  licensee- 
Agreement  by  Crown  not  to  disturb  licensee — 
Implication  of  covenant  for  quiet  enjoyment.] 

— SVr  Crown  L.anus.      UKciji-  v.    Williams, 
5  C.L.R.  217. 


"OCCUPIER." 

"  Occupier  "  "  Resident  Manager  "  — 
Evidence.  1  >'<-  Hahhits.  I'ahntr  \.  Chrisp, 
7  C.L.Ii.  til2. 

Occupier  of  land  Gas  company  -  Land  oc- 
cupied by  gas  main  Rates  Assessment — 
Appeal  Decision  of  justices  final, ]  -See 
Local  (  Jovkrn.mknt.  Glihr  Boromjh  v. 
Lukey,   1  C.L.R.   158. 


OFFENCES. 


CuiMiNAi,    Law 
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Police — Public  SER\^CE. 


OPIUM. 


Having  charcoal  of  opium  in  one's  pos- 
session— Substance  compounded  exclusively 
for  medicinal  purposes  —  The  Aboriginals 
Protection  and  Restriction  of  the  sale  of 
Opium  Act  1897  ( Qd.)  (61  Vict.  No.  17),  ss.  3,  21, 
22.] — A.  wa-^  fdiiiid  in  possession  of  charcoal 
I'f  o]>iuiii.  whii'h  is  the  residual  product 
of  smoked  opium,  and  was  charged  under 
s.  -22  of  ()1  Vict  Xo.  17,  that  he.  not  being 
a  leirally  (lualified  medical  practitioner  or 
a  ]iliarmaceutical  cliemist,  or  a  wholesale 
dealer  in  drugs,  unlawfully  had  in  his  pos- 
session opium  contrary  to  the  Act  in  such 
case  made  and  provided.  A.  had  obtained 
*lie  opium  under  the  prescription  of  a 
legally  qualified  medical  practitioner  for  his 
I)ersonal  use.  Charcoal  of  opium  is  in- 
cluded in  the  term  "  opium  "  for  the  purpose 
of  the  statutory  prohibition  of  the  posses- 
sion of  opium.  Held,  that  having  the  char- 
coal of  opium  in  his  possession  was  an 
oti'ence  against  the  provisions  of  the  Act 
notwithstanding  that  it  was  the  residual 
]iroduct  of  opium  prescribed  by  a  legally 
qualified  medical  practitioner.  Moroney  v. 
iJuoL-  Yen.  (1908)  St.  R.  Qd.  205.  com- 
mented on.  R.  V.  Ah  Lin,  8  C.L.R.  325. 

Prohibited  imports  —  Prohibition  by 
proclamation.]  — ,sVe  Constitutional  Law. 
Baxter  v.  Ah   Way,  8  C.L.R.  626. 


OPTION. 


Given  to  consumer  of  electricity — Charge 
lor  supply  —  Preference  —  Uniform  charge — 
Alternative  charge.] — See  Electricity.  At- 
torney-General tor  Victoria  v.  Melbourne  Cor- 
poration, 5  C.L.R.  257. 

Of  purchase,  land  subject  to — Devise — 
Exercise  of  option  after  death  of  testator — 
Conversion  into  personalty — Contrary  in- 
tention expressed  in  will.] — See  Will.  Nicol 
V.  Chant,  7  CL-R.  569. 


Option  of  purchase  given  for  value — • 
Revocation  of  offer.] — An  option  given  for 
value  is  not  revocable.  Goldsbrol^gh 
Mort&Co.  Ltd.  v.  Quinn,   10  C.L.R.  674. 


ORDER. 

Order  in  Council — Vesting  of  Crown  lands 
in  Sydney    Harbour    Trust    Commissioners.] 

— See  Crown  Lands.  Sydney  Harbour 
Trust  Comtnis.sioners  v.  Waiter,  5  C.L.R. 
879. 

Order  for  payment  of  fine  payable  under 
rules  of  union — Attachment  for  non-pay- 
ment —  Enforcement  of  order  of  Court  of 
Arbitration  of  N.S.W.  Power  of  Court  — 
Prohibition.] — See  Conciliation  and  Arbi- 
tration. Master  Undertakers'  Association 
of  N.S.W.  V.  Crockett,  5  C.L.R.  389. 


ORIGINATING  SUMMONS. 

See  Estoppel. 

Jurisdiction  —  Mortgage  —  Right  of  lessoi 
to  re-enter.] — ^'ee  Landlord  and  Tenant. 
Cairns  v.  Burgess,  2  C.L.R.  298. 


Order  on — Judgment  pronounced  by  single 
judge  in  chambers — Appeal  to  High  Court- 
Jurisdiction.]  —  See  Appeal.  Parkin  v. 
James,  2  C.L.R.  315. 


OVERDRAFT. 

Guarantee  —  Extension  of  limit  of  over- 
draft for  specified  time  —  Assenting  surety 
not  discharged.] — .See  Principal  and  Surety. 
Deane  v.  City  Bank  of  Sydney,  2  C.L.R.  198. 


PACIFIC. 

Pacific  Island  labourers — Deduction  of 
wages  during  sickness — Regulation — Incon- 
sistency —  Ultra  vires.]  —  See  Statutory 
Regulation.  Young  v.  Tockassie,  2 
C.L.R.  470. 
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Pacific  Order  in  Council.  1893,  Articles 
112,  139.]  —  <Sce  False  Imprisonment. 
Uazelton  v.  Potter,  5  CL.R.  445. 


PARENT  AND  CHILD. 

Custody  of  infant—  Child  in  custody  of.] 
others — Habeas  corpus — Right  of  father — 
Abdication — Welfare  of  child.] — ^'ee  Child- 
ren.     Goldsmith  v.  Sands,  4  CL.R.   1648. 


PARLIAMENT. 

Common  law  of.] — ^n  Elections.  Chanter 
V.  Ehckuood,  1  CL.R.  39. 

Parliament  of  Commonwealth,  powers  of.] 
— See   Constitutional   Law. 

Powers  of  Speaker  of  the  Legislative 
Assemply  of  New  South  Wales — Arrest  of 
member  outside  Chamber  and  bringing  him 
into  it.] — Tilt-  Lftii.-^hiti\e  Assembly  of  Xew 
South  Wales  having  only  protective  and  self- 
defensive  powers,  and  no  punitive  powers, 
the  Speaker  has  no  authority  to  cause  a 
member  who  has  been  disorderly  in  the 
Chamber,  and  has  left  it  in  a  disorderly 
manner,  to  be  arrested  outside  the  Chamber 
and  brought  back  into  it.  An  allegation 
that  the  Speaker  reasonably  believed  that 
the  bringing  back  of  the  member  was  neces- 
sary to  prevent  further  disorder  in  the 
Chamber  is  irrelevant.  Perry  V.  ^Yillis  and 
Christie,  11  S.R.  (X.S.W.)  479,  affirmed. 
Minis  and  Christ ir  v.  Prrni.  13  CL.R.  .192. 

Vacancy  in  place  of  Senator  Choosing 
successor  —  Refusal  of  Governor  to  issue  writ 
for   new    election.)— .'^fc    ELKrxinNs.     R.  v. 

dovrnior  of  South  A.istrnlia.   \  CL.R.   1497. 

Vacancy  in  place  of  Senator — Choosing 
successor  —  Validity  of  election.] — See 
Elections.  Vardon  \ .  <>' LotKjhUn.  ">  CL.R. 
201. 


PART  PERFORMANCE. 

Acceptance  of  benefits  of     Conditions  pre- 


See  Contract.     Friedlander  v.  Bank  of  Aus- 
tralasia, 8  C.L.R.  85. 


PARTIES. 


Action  quia  timet  on  administration  bond.] 
— See  Adminhstr.^tion.  Holden  v.  Black,  2 
C.L.R.  708. 


Action    brought    by    wrong    plaintiff— In-        j 
stitution — Appeal  to  High  Court.] — See  Prac- 
tice.    Loxton    V.   Moir,    18   C.L.R.   360. 

Assignment  of  interest  of  party  before 
appeal  to  High  Court — Intervention  by 
assignee.]  —  See  Practice.  Nicholson  v. 
Gamier,  8  C.L.R.  648. 

Party  attending  trial.  Expenses  of — Party 
not  a  witness — Costs — Taxation.] — See  Prac- 
tice. Chanter  v.  Blackivood  (No.  3),  1  C.L.R. 
456. 

Change  of,   after  institution  of  appeal  to 

High    Court.] — See    Practice.      Williams  v. 

Australian      Mutual     Provident     Society,  2 
C.L.R.  385. 

Joinder  of  —  Administration  action  — 
Trustee  sued  as  representative — Refusal  of 
trustees   to    appeal — Joinder    of    cestuis   que 

trustent.]    —    See    Practice.     Connolly     v. 
Macartney.  7  CL.R.  48. 

Transfer  of  shares — Application  to  compel 
registration — Joinder     of     nominee     share- 
holder.]   —    See    Company.     New    Lamhtoti 
Land  and  Coal  Co.  v.  London   Bank  of  Ans- 
tralia  Ltd.,  1  CL.R.  524. 
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I.  EVIDENCE  OF. 

In  an  action  by  the  plaintiflfs  to  recover 
damages  for  breach  of  contract  from  the 
three  defendants,  who,  it  was  alleged,  were 
partners,  and  as  such  had  entered  into  a 
joint  adventure  with  the  plaintiffs:  Held, 
on  the  evidence,  that  the  existence  of  the 
partnership  was  not  established,  and  that, 
even  if  the  partnership  existed,  it  had  not 
been  formed  at  the  time  when  the  contract 
was  alleged  to  have  been  made.  Lang  v. 
Morrison   d   Co.  Ltd.,   13   C.L.R.   1. 

II.  DISSOLUTION.  I 
At    will    or    for    single    venture — Unequal 

contribution    o(    capital — Repayment— Part- 
nership Act  1891  (Vict.)  (No.  1222),  ss.  28,  30, 
36,  39,  48.] — A.  and  B.  made  a  verbal  con- 
tract   whereby    they    agreed    to    enter    into    j 
partnership  in  the  business  of  buying  race- 
horses in  Australia,  shipping  them  to  South    j 
Africa,    and    there    selling    them;    that    A.    i 
should  provide  £800  as  capital  for  the  busi-    | 
ness ;  and  that  the  profits  should  be  equally    j 
divided      between     A.     and     B.        A.     pro-    j 
vided  the  £800,  and  racehorses  were  bought    | 
and  raced  in  Australia,  but  no  horses  were 
sent   to   South   Africa.     A.   gave   notice   of 
dissolution  of  the  partnership.    In  an  action 
by   A.   for   winding   up   the   partnership   he    ! 
claimed  a  declaration  that  the  £800  should    i 
be   paid   to   him   out   of   the   assets    of   the    I 
partnership  in  priority  to  any  payment  to    | 
B.    in    respect    of    profits.      Judgment    Avas    ■ 
given   declaring   that   the   partnership   was 
dissolved,  and   that   A.   was   entitled  to   be 
allowed  the  whole  of  the  f  800,  and  ordering    t 
that,  in  the  taking  of  the  accounts,  the  sum 
of  £800  should  be  allowed  to  A.  as  capital 
of    the    partnership    business.      Held,    that    ' 
there  was  evidence  to  justify  a  finding  that    j 
there   was   an    implied    agreement   that   the 
£800  should  be  repaid  to  A.  before  there  was    I 
any  division  of  profits.   Held,  also  {Higgins, 
.J.,  dissenting),  that  there  was  evidence  to 
justify    a    finding    that    the    adventure    to 
South  Africa  was  abandoned,  and,  therefore, 
that    the    partnership    became    one    for    an 
indefinite  term  and  was  determined  by  the 
notice.     Kelly  v.  Tucker,  5  C.L.R.  1. 

III.  MIXING. 
Mining  on  private  land — Authority  to  enter 
— Agreement    to    form    mining    syndicate- 
Land  taken  up  by  one  member  on  behalf  of 


syndicate — Abandonment  of  undertaking — 
New  authority  to  enter  obtained  by  member 
of  syndicate.] — See  Mines.  Nicholson  v. 
Gander,  8  C.L.R.  648. 

Mining  syndicate  —  Assignment  of  sub- 
shares — Guarantee  for  money  advanced — 
Liability  of  assignees— Estoppel — Mining  Act 
1904  (W.A.)  (No. 15  of  1904),  s.  281— Partner- 
ship Act  1895  (W.A.)  (59  Vict.  No.  23),  ss.  34, 
42— Companies  Act  1893  (W.A.)  (56  Vict.  No. 
8),  s.  7.] — An  assignee  of  a  sub-share  from 
a  member  of  a  mining  partnership  does  not 
become  a  member  of  the  partnership  and 
is  not  liable  under  a  guarantee  given  sub- 
sequent to  the  assignment  of  the  interest 
by  the  assignor.  An  assignee  of  such  a 
share  attended,  some  days  after  the  guar- 
antee had  been  given,  a  meeting  of  persons 
Avho  had  agreed  to  become  members  of  a 
company  formed  to  acquire  the  syndicate'.^ 
interests.  Held,  that  he  was  hot  estopped 
from  denying  liability  on  the  guarantee. 
Sect.  281,  of  sub-s.  5  of  the  Mining  Act 
1904  (W.A.),  applies  only  to  the  case  of  a 
single  assignment  by  a  partner  of  his  whole 
interest  in  the  partnership.  Hocking  v. 
Western  Australian  Bank,  11  W.A.L.R.  144, 
reversed.  Hocking  v.  Westerti  Australian 
Bank,  9   C.L.R.  738. 

IV.  SALE  OF  PARTNERSHIP  PRO- 
PERTY. 

Sale  by  mortgagee  of  partnership  property 
— Purchase  by  member  of  partnership — 
Uberrima  fides.] — K..  M.  and  L.  were  partners 
in  the  pastoral  industry,  and  had  mortgaged 
their  land  to  the  Bank  of  New  South  Wales 
as  collateral  security  for  a  cash  credit  in  a 
current  account  secured  by  a  joint  and  seve- 
ral guarantee.  The  bank  closed  the  ac- 
count and  demanded  payment  of  the  ad- 
vances. L.  communicated  with  K.  and  M., 
and  offered  to  pay  one-third  of  the  overdraft 
if  they  would  each  pay  one-third,  but  they 
refused.  The  property  was  advertised  for 
sale  by  auction  under  the  mortgage.  K.  and 
M.  purchased  the  land.  L.  sought  a  declara- 
tion that  they  must  be  taken  to  hare  pur- 
chased as  trustees  for  the  partnership. 
Held,  in  the  absence  of  any  evidence  of 
collusion  or  conspiracy  with  the  bank,  that 
K.  and  M.  were  acting  within  their  rights 
and  there  was  no  trust.  Kingsmill  v.  Lyne, 
13   C.L.R.   292. 


627 


>ARTXERSHIP 


628 


Contract     Construction     Sale  of  interest  in 
partnership  -Agreement  to  deduct  from  pur- 
chase money  sum  payable  by  vendor  as  his 
share  of  the  partnership  losses  as  shown  by 
balance  sheets     Undistributed  profits  of  pre- 
vious years     Right  to  include  in  estimate  of    j 
loss    and    profits.]— The    i>laintitt'    an.l    .l.-tVu- 
<iant    witli   otluT    jx-rsons   wort'   partners    in 
two  station  j)r<)ix'rties  in  Wef^torn  Australia. 
By  agreement,  dated   19th   February,   1908, 
llu"  plaintifT  agreed  to  sell  to  the  defendant 
liis   one-eiglith   interest   in   the   partnership, 
i\iu\  also  in  certain  travelling  stock  belong- 
ing   to    the    partnership,    the    consideration 
money    being    separately    assessed    in    each 
lase.      The    agreement    provided    that    any 
sum   payal)lo  by   the   plaintiff  as  his  share 
of  the  loss  or  liabilities  of  the  stations  up 
to    :51st    December.    1907,    as   shown   in   the 
balance-sheet    u])    to    that    date    issued    by 
the  managers  of  the  stations,  should  be  de- 
ducted  from    the   purchase   money   payable 
in  respect  of  the  travelling  stock,  and  that 
the  travelling  stock  should  be  excluded  from 
all    calculations   of   profit   and   loss.     Sepa- 
rate   balaiice-slieets    for    the    two    stations, 
including    profit    and    loss    accounts,    Avere 
made  up  for  eacli  year  by  the  partnership, 
and  any  profit  earned  in  any  year  and  not 
<listributed    was    carried    forward    into   the 
accounts  for  the  following  year.     The  bal- 
ance-sheet for  1907,  which  was  made  up  on 
'ioth  ilay.  1908,  showed  a  loss  on  the  work- 
ing of  tile  stations  for  that  year,    (exclud- 
ing the  value  of  the  travelling  stock),  but 
also    showed    undistributed    j)rotits    carried 
forward  from  jirevious  years  leaving  a  bal- 
ance   of    profit   to   the   partnership.      Held. 
that    there    was    no    sum    payable    by    the 
plaintiff   as   his    share   of   the   loss    or   lia- 
bilities of  the  partnership  as  shown  by  the 
balance-.sheet.  and  that  therefore  no  deduc- 
tion could  be  made  by  the  defendant  from 
tlie    purchase    money.       Yuill    v.     Kidman. 
11   C.L.R.  601. 

Sales  to  one  partner  of  other  partners'  shares 
—Dissolution  —  Stamp  duty.l— .SVe  Stamp 
Duty.  McCauf/hey  v.  Commisitioner  of 
Stamp  Duties  {X.S.W.).  18  C.L.R.  475. 

V.  SEQrESTR.\TfON. 

Sequestration    of   estate   of   one   partner 
Security    over    joint    estate -Petition— Offer 
to   give   up   or    value   security.l— •'>>''   Insol- 


vency. Savat/e  v.  Union  Bank  of  Au'^tralia  ; 
Whitclaw  V.  i'nio)!  Bank  of  Australia,  3 
C.L.R.    1170. 

VI.   WINDING  UP. 

Stay  of  common  law  action.]— The  appel- 
lant and  respondent  entered  into  a  partner- 
sliij)  for  the  purpose  of  acquiring  certain 
agencies  and  Moating  a  company  to  take 
them  over  aiid  carry  on  the  businesses.  Dur- 
ing the  existence  of  tlie  partnerslii])  the 
appellant  made  advances  of  money  to  tlie 
respondent  for  partnership  purposes.  The 
company  was  floated,  and  the  appellant  and 
respondents  as  vendors,  transferred  to  it 
the  various  agencies  in  return  for  a  large 
number  of  shares  in  the  company.  The 
a])pellant  sliortly  afterwards  brouglit  an 
action  at  common  law  to  recover  from  the 
respondent  certain  sums  which  he,  alleged 
to  be  due  to  him  as  a  balance  on  accounts 
stated  between  them,  for  money  had  and 
received  by  the  respondent  to  his  use.  the 
transactions  out  of  which  the  claim  arose 
being  prima  fncir  in  respect  of  matters 
wnthin  the  i)artncrship  agreement.  Held, 
that  the  respondent  was  entitled  to  have  the 
partnership  wound  up  and  accounts  taken, 
and  to  an  injunction  restraining  the  ap- 
l^ellant  from  proceeding  with  the  common 
law  action.  li'/7.s-o/i  v.  Carmichael,  2  C.L.R. 
191. 

Vn.  PROSECUTION. 

Prosecution  against  firm— Use  of  firm 
I  name  in  proceedings  Conviction  Factories 
I  and  Shops  Act  1905  (Vict.)  (No.  1975),  ss.  42, 
I  162  Factories  and  Shops  Act  1905  (No.  2). 
(Vict.)  (No.  2008),  S.  9.1— A  linn,  of  which 
A.  and  B.  were  the  members,  being  the 
occuj)iers  of  a  factory,  were  informed 
against  and  convicted  under  the  firm  name 
of  the  offence  under  s.  42  of  the  Factories 
and  Fihops  Art  1905  of  permitting  a  person 
to  work  in  their  factory  after  half-past 
two  on  a  Saturday  afternoon.  Held  {II iff- 
qins.  .1..  dissenting),  that,  notwithstand- 
ing s.  102  (c)  and  (d)  of  that  Act.  and  s. 
9  of  the  Factoring  and  Fihnps  Act  190.)  (No. 
2 ) .  the  conviction  was  wrong,  and  that  it 
should  have  been  of  the  members  of  the 
firm  in  their  own  names.  An  order  to 
review  the  conviction  was  made  absolute 
by  the  Supreme  Court.  Held,  per  (Iriffiih. 
C..T..   Barton   and  Isaacfi.  JJ.,  tliat  tlie  ease 
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sliould  liavo  Ih'1'11  remitted  to  the  justices 
to  t'onviet  the  jiersons  proved  to  be  t1ie 
members  of  tlie  firmi.  Bishop  v.  Chung 
Bros,  (1907)  V.L.R.  Gl :  2S  A.L.T.  10(5. 
reversed.  Bishop  v.  Chung  Brothers,  4 
C.L.R.     1262. 

VIII.  GEXERAL. 
Contract  for  the  execution  of  work  by  or 
under  a  contractor— Work  part  of.  or  a  pro- 
cess in,  the  trade  or  business  of  a  principal.] — 

See  Workmen's  Compensation.  Cribb  v. 
Korn,   \2  C.L.R.  205. 

Deed  of  gift  of  partnership  share — No 
delivery  of  possession — Necessary  conditions 
of  transfer.] — See  Gift.  Ajiuing  v.  A)iHi)uj, 
4  C.L.R.  1049. 

Executors  carrying  on  business  under 
terms  of  will — Right  to  indemnity  out  of 
assets — Lien  over  assets.] — See  Insolvency. 
Savage  v.  Union  Bank  of  Australia  ;  White- 
law  V.  Union  Bank  of  Australia,  3  C.L.R. 
1170. 


PASSING  OFF. 

Right  to  particular  get-up  of  goods^ 
Liability  to  deceive — Care  to  distinguish.] — 
See  Trade  Mark.  Bnrford  and  Sons  Ltd.  v. 
Molding  and  Son,  8  C.L.R.  212. 


PASTORAL  LEASE. 

Reservation  of  power  to  "  sell  "Home- 
stead and  grazing  lease — Conditional  "  sale  " 
— Dispossession — Quiet  enjoyment  —  Breach 
of  covenant — Lease  under  regulations — Al- 
terations of  regulations  and  new  regulations.] 
— See  Crown  Lands.  Moore  cfc  Scroope  v. 
Western  Australia,  5  C.L.R.  326. 


PASTURES  PROTECTION. 

Inspector  —  Power  of  Governor  to  appoint 
more  than  one  inspector  for  one  district — 
Appointment  of  rabbit  inspector — Pastures 
Protection  Act  1902  (N.S.W.)  (No.  HI  of 
1902),  ss.  14,  lb.]— Held,  that  under  s.  14  of 
tlie  Pastures  Protection  Act  1902  the  Gove- 
iior  lias  power  to  appoint  one  inspector 
only  for  any  one  Pastures  Protection  Dis- 
trict, and   has  no   power  under  the  Act  to 


appoint     a      rabbit     inspector.  Munro    V. 

CoonambZe   Pastures    Protection  Board,    12 

S.R.     (N.S.W.),   €46,    affirmed.  Mimro    V. 

Coonamble    Pastures    Protection  Board,    17 
C.L.R.  67. 

Destruction  of  rabbits  on  roads — Powers  of 
Pastures  Protection  Board — Interference  with 
roads  under  control  of  shire  councils^ 
Pastures  Protection  Act  1902  (N.S.W.)  (No. 
Ill  of  1902),  ss.  49-52— Local  Government 
Act  1906  (N.S.W.)  (No.  56  of  1906),  s.  75.]— 
I'nder  s.  4!)  of  the  Pastures  Protection  Act 
101)2  it  is  tlie  duty  of  the  occupier  of  land 
to  destroy  rabbits  upon  any  roads  bound- 
in«;-  his  land,  in  accordance  with  the  re- 
(|uirements  of  the  Pastures  Protection 
Board.  Sect.  75  of  the  Local  Government 
Act  1906.  provides  that  a  covmcil  shall  have 
the  control  and  management  of  all  public 
roads  in  its  area,  and  that  no  person  shall 
use  any  road,  or  permit  a  road  to  be  used, 
so  as  to  affect  the  exercise  of  the  rights 
and  powers  of  the  council.  Proceedings 
were  taken  against  the  appellant  for  fail- 
ing to  destroy  rabbits  on  a  road  bounding 
his  land.  The  means  which  the  appellant 
was  required  by  the  board  to  adopt  in- 
cluded the  destruction  of  briar  and  black- 
berry bushes,  which  necessitated  a  break- 
ing of  the  surface  of  the  road.  The  Su- 
preme Court  held  that  s.  49  of  the  Pastures 
Protection  Act  did  not  conflict  with  s. 
75  of  the  Local  Government  Act,  and  that 
the  board  was  entitled  to  proceed  against 
the  appellant  for  not  adopting  the  means 
specified.  Special  leave  to  appeal  to  the 
High  Court  was  sought  on  the  ground  that 
the  sections  in  question  did  conflict.  Held, 
that  the  case  was  one  in  which  special  leave 
should  not  be  granted  as  the  decision  was 
manifestly  right.  Special  leave  to  appeal 
from  Rae  v.  Simmons,  10  S.R.  (N.S.W.), 
582;  27  W.N.  (N.S.W.).  142.  refused.  Raev. 
Simmons,  11   C.L.R.  246. 
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VI.  Subject  Matter  .  .  .  .  642 

VII.  New  Mantfactire  .  .  642 
VIII.  Validity  —    See  also  Infringe- 
ment               . .  . .  643 

IX.  Patent  Agent      . .  . .  644 

X.  Conditions    Attached    to  Pa- 
tented Article  .  .  .  .  644 

XI.  Conflict  of  Laws  .  .  .  .  645 

I.  APPLICATION. 

(a)  Opposition. 

Award  of  costs  by  Commissioner — Right  of 
appeal  to  law  officer  and  from  him  to  Supreme 
Court— Meaning  of  "  costs  " — Employment 
of  Patent  Agent— Witnesses— Qualifying  fees 
—Patents  Act  1890  iVict.),  (No.  1123),  ss.  15, 
28,  29,  33— Rules  of  the  Supreme  Court  1884 
(Vict.),  Order  LXV.,  r.  27  {9).]->'o/*W<.  an 
appeal  does  not  lie  to  the  law  oflScer  from 
an  order  made  by  the  Commissioner  of 
Patents  under  s.  29  (3)  of  the  Patents  Act 
1890  (Victoria),  for  the  payment  by  one 
party  to  an  application  for  a  patent  of  the 
other  party's  costs.  Even  if  such  an  appeal 
does  lie,  no  appeal  lies  from  the  law  officer 
to  the  Supreme  Court.  The  word  "  costs  " 
in  s.  29  (3)  of  the  Patoifs  Act  1890  in- 
cludes the  reasonable  expense  incurred  by  a 
party  in  employing  a  patent  agent  to  con- 
duct proceedings  before  the  Commissioner 
of  Patents  for  him,  in  obtaining  evidence, 
and  in  securing  the  attendance  of  wit- 
nesses. Fees  to  scientific  witnesses  for 
qualifying  themselves  to  make  affidavits  or 
to  give  evidence  may  properly  be  allowed 
by  the  Commi.ssioner  of  Patents  when  fixing 
the  amount  of  such  costs.  In  re  Diclen- 
son's  Application  for  Letters  Patent; 
Potter  V.  Dickenson.  1905  V.L.R.  235; 
26  A.L.T.  124,  affirmed.  Poftrr  v.  Dicken- 
son,   2   C.L.R.   668. 

Disconformity  between  provisional  and 
complete  specifications — Construction  of 
specification— Patents  Act  1903  (No.  21  of 
1903).  s.  56.1  riif  rf-spomb'Tits  lodtr.-l  an 
an  ajiplication  for  a  patent  for  an  "im- 
proved earth  scoop,"  and  at  a  later  hour 
on  the  same  day  the  appellant  lodged  an 
application   for   "  improvements   in   mctliod 


and  matliincry  for  excavating.  "  The  ap- 
pellant opposed  the  respondents'  applica- 
tion on  the  grounds  that  the  respondents 
obtained  their  invention  from  him,  and 
that  their  conii)lete  specification  described 
an  invention  other  than  that  described  in 
their  provisional  specification.  The  re- 
spondents opposed  the  appellant's  applica- 
tion on  the  ground  that  the  appellant  ob- 
tained his  invention  from  them.  The  com- 
l)lete  specification  in  both  cases  described 
the  same  machine.  The  Commissioner  of 
Patents  dismissed  the  opposition  of  the 
appellant  and  upheld  the  opposition  of  the 
respondents.  On  appeal  to  the  High  Court; 
Ue\d,  on  the  evidence  that  the  respondents 
did  not  obtain  their  invention  from  the 
I  appellant,  and  that  the  appellant  did  not 
obtain  his  invention  from  the  respondents. 
Held,  further,  on  the  evidence  (Isaacs,  J., 
dissenting),  tliat  the  complete  specification 
of  the  respondents  described  an  invention 
other  than  that  described  in  their  provi- 
sional specification,  and,  therefore,  that  the 
appellant's  application,  which  was  not  open 
to  that  objection,  should  have  been  granted 
and  that  of  the  respondents  refused.  Per 
Griffith,  C.J. —  (I)  A  provisional  specifica- 
tion must  describe  an  invention  of  which 
the  applicant  is  in  actual  possession  at 
the  time  of  his  application,  and,  although 
his  words  may  convey  to  others  the  idea  of 
an  invention  of  which  he  has  not  himself 
conceived  the  idea,  yet,  if  in  fact  he  has  not 
then  conceived  the  idea,  lie  is  not  in  pos- 
.session  of  the  invention.  (2)  If  a  provi- 
sional specification  is  ambiguous  in  the 
sense  that  the  language  is  apt  to  describe 
two  diflTerent  things,  evidence  is  admissible 
to  show  of  which  the  applicant  was  actually 
speaking.  Per  O'Connor.  Isaacs  and  Hig- 
gins,  J.J. — On  an  oji^iosition  to  an  applica- 
tion for  a  patent  the  construction  of  tlie 
provisional  specification  is  to  be  deter- 
mined by  a  consideration  of  what  meaning 
is  conveyed  by  its  words  alone  aided  by 
siich  evidence  as  will  enable  those  words  to 
be  understood,  but  the  state  of  mind  of  the 
applicant  at  the  time  he  lodges  his  pro- 
visional specification  is  irrelevant  for  the 
purpose  of  construction.  Per  Isaacs.  J. — 
The  fact  that  the  invention  is  not  fairly 
described  in  a  ])rovisional  specification  is 
not  admissible  under  s.  56  of  the  Patents 
Act   1903  as  an  objection  to  an  application 
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for  a  patent.  Per  Hicigins,  J. — On  an 
opposition  to  an  application  for  a  patent  the 
Court  is  not  entitled  to  consider  objections 
not  included  in  s.  56  of  the  Patents  Act 
190.3.     Diinlop  V.   Cooper,  7   C.L.R.   146. 

(h)  Want  of  Novelty.  - 

Invention  already  in  possession  of  public — 
Description  in  specification  of  State  patent — 
Construction  of  claim — Opportunity  for  appli- 
cant to  amend — Claim  for  combination — 
Patents  Act  1903  (No.  21  of  1903),  ss.  56,78.]— 
An  application  for  letters  patent  for  a 
method  of  treating  ores,  including  iron 
oxide  ores,  was  opposed  by  the  holder  of  a 
patent  granted  in  one  of  the  States  for  a 
method  of  treating  iron  oxide  ores.  The 
Court  having  found  on  the  evidence  that  the 
applicant's  invention,  as  described  in  his 
specification  and  claim,  had,  so  far  as  it 
applied  to  iron  oxide  ores,  been  described 
in  the  specification  of  the  opponent's  pa- 
tent. Held,  that  the  applicant's  invention 
was  '■  otherwise  in  the  possession  of  the 
public  "  within  the  meaning  of  s.  56  (/)  of 
the  Patents  Act  1903,  and  that  a  patent 
should  not  be  granted  to  the  repsondent, 
unless  he  should  within  a  limited  time 
amend  his  specification  so  as  to  claim 
any  new  invention  that  might  be  disclosed 
in  his  specification.  Although  in  constru- 
ing a  claim  the  whole  specification  must 
lie  taken  into  account,  yet  the  applicant 
for  a  patent  is  not  entitled  to  protection 
for  anything  which  is  not  claimed.  Where 
a  patent  is  sought  for  a  combination  of 
subordinate  processes,  and  also  for  some 
of  those  subordinate  processes  themselves, 
the  applicant  must  make  it  plain  that  he 
intends  to  claim  protection  not  only  for  the 
combination,  but  also  for  those  subordinate 
processes.  Clark  v.  Adie,  2  App.  Cas.  315, 
applied.  Moore  and  Hesketh  v.  Phillips, 
4  C.L.R.  1411. 

Absence  of  invention — Prior  user.] — Itwes 
a  matter  of  common  knowledge  that  the 
perforations  on  note-sheets  for  player- 
pianos  might  be  prolonged  beyond  the  line 
of  the  commencement  of  the  next  follow- 
ing perforation  or  perforations  so  as  to 
avoid  producing  a  staccato  effect,  and  that 
by  lengthening  the  perforations  the  dura- 
tion of  the  musical  notes  corresponding 
therewith    was    extended.      An    application 


was  made  for  a  patent  for  improvements 
in  note-sheets  whereby  it  was  proposed  to 
prolong  those  perforations  corresponding 
to  such  musical  notes  as  were  in  harmony 
with  the  succeeding  notes  to  such  a  length 
as  to  allow  the  strings  of  the  particular 
notes  struck  to  vibrate  as  long  as  the 
succeeding  notes  were  in  harmony  with 
them.  Held,  by  the  Court,  that  the  appli- 
cation should  be  refused.  By  Griffith,  C.J., 
on  the  ground  that  there  was  no  novelty. 
By  Isaacs  and  Rich,  J  J.,  on  the  ground 
that  there  was  no  invention.  The  Aeolian 
Company  v.  Stoddard,  19  C.L.R.  452. 

Amendment  of  specification — Form  of 
order — Extending  time  for  sealing.] — An 
application  for  a  patent  for  an  invention 
entitled  "  Xon-Septic  treatment  of  sewer- 
age and  other  organic  liquid  "  was  opposed 
on  the  ground  of  want  of  novelty,  and  the 
opposition  was  dismissed  by  the  Commis- 
sioner. On  appeal  to  the  High  Court, 
Held,  that  as  to  cei-tain  of  the  claims  a 
patent  should  not  be  granted,  and  as  to 
others  that  a  patent  should  not  be  granted, 
unless  the  applicant  within  one  month 
should  apply  for  and  should  obtain  leave 
to  amend  the  specification  with  regard  to 
them  respectively.  The  time  for  sealing 
the  patent  was  extended  until  one  week 
after  the  expiration  of  the  time  for  appeal- 
ing from  the  final  decision  of  the  Commis- 
sioner in  respect  of  the  application  to 
amend  or  on  the  final  application  for  a 
patent  or  after  the  determination  of  any 
such  appeal,  as  the  case  might  be.  Griffith 
V.   yeilson,    13   C.L.R.   131. 

Opposition — Patents  Act  1903  (No,  21  of 
1903).  s.  55.] — -Where  an  application  for  a 
patent  is  opposed  on  the  ground  of  want 
of  novelty  under  s.  56  of  the  Patents  Act 
1903,  the  onus  is  on  the  opponent  to  estab- 
lish that  the  patent  if  granted  would  be 
clearly  bad  on  that  ground.  McGlashan  v. 
liahett.  9  C.L.R.  223. 


Opposition  — ■  Trade  Marks  Act  1903,  s. 
56.] —  On  an  application  for  a  patent 
of  an  invention  it  is  not  open  to  an  oppo- 
nent under  s.  56  of  the  Trade  Marks  Act 
1903  to  take  the  objection  that  the  alleged 
invention  does  not  involve  any  real  exercise 
of  the  inventive  faculty.     Linotype  Co.  Ltd. 


(33.-) 


PATKNT. 


03() 


V.  Mouiiftr,,,  0  C'.L.U.   I!t4.  ai.pli.d.     Media- 
shun  V.  h'alntt.  It  C.L.lv.  223. 

Prior  publication  Substantial  identity — 
Want  of  inventiveness  Patents  Act  1903 
I  No.  21  of  1903).  s.  56.1  The  ^vor.l  '  iiovol  " 
in  s.  5G  (r)  of  the  Patnita  Act  1003  is  to 
lie  road  in  the  .sense  in  wliitli  it  has  always 
been  used  in  patent  law,  {Hifjgiit^,  J., 
dissenting)  the  ohjection  permitted  by  that 
sub-section  includes  an  objection  that  the 
alleged  invention  is  substantially  identical 
as  to  the  degree  of  inventiveness  with  a 
process  or  '"  manner  of  nninufacture "  al- 
ready known  to  the  public,  in  other  words, 
that  the  difference  is  not  suflicient  to  dif- 
ferentiate that  which  has  gone  before  that 
which  is  claimed.  An  application  for  letters 
patent  for  an  alleged  invention,  for  clean- 
ing the  two  edges  of  the  matrices  of  lino- 
type machines  by  means  of  two  pairs  of 
brushes  in  two  particular  places,  was  op- 
posed on  the  ground  of  want  of  novelty. 
The  objection  based  on  a  known  invention 
for  cleaning  one  edge  of  the  matrices  by 
means  of  a  brush  which  might  bo  placed 
at  any  part  of  the  course  of  the  matrices. 
Held.  {Higgim,  J.,  dissenting),  that  the 
alleged  invention  the  subject  of  the  appli- 
cation was  sub.stantially  identical  with  that 
already  known,  and  was  tl\erefore  not  novel, 
and  tiiat  the  application  should  be  refused. 
/Vr  Higginft,  J.  —  The  alleged  invention 
achieved  substantially  additional  results  by 
.substantially  additional  mean.s,  and,  as  the 
objection  of  want  of  novelty  does  not  allow 
the  opponent  to  raise  the  question  of  want 
of  sufhcient  inventiveness,  the  application 
should  be  allowed.  Morgan  it  Co.  V.  IViHrf- 
ovcr  d  Co.,  7  R.P.C.131;  In  re  Todd's  Appli- 
cation, f)  R.P.C.  487;  Haruood  v.  Creat 
\orthcrn  Raihvay  Co.,  11  H.L.C.  654.  ap- 
plied. Linotype  Co.  Ltd.  {in  liquidation)  v. 
.1/oM/i.so/,  0  C.L.R.   194. 

(<•)  \V.\NT  in^  Sru.rKcT  M.vtter. 

Working  direction  for  use  of  existing  appli- 
ances—Patents Act  1903-1909  (No.  21  of  1903 
—No.  17  of  1909).  ss.  4.  36.  46.)— .\n  aT)p!i- 
cation  wa-  ma-h'  for  a  pat<iit  for  "im- 
provements in  the  manufacture  of  char- 
coal. "  The  claims  in  the  specification  were 
as  follow:  —  (1)  A  process  of  manufacture 
of  charcoal,  wherein  wood  is  packed  in  a 
chamber     with    top     and     bottom     closured 


vents,    is    iiglitcd    at    tlic    bottom    and    tlie 
bottom  vents  then  closed,  and  the  direction 
and    volume    of    the    indraught    and    of    the 
gaseous    ])roducts    of    combustion    are    con- 
trolled    I)y     manipulating     the     top     vent 
closures    in    such    manner    that    the    charge 
is    burned    regularly    and    combustion    pro- 
ceeds evenly  from  bottom  to  top.  whilst  the 
indraught    passes   downwardly   through    the 
unburned    portion   of   the    charge,    and    the 
gases  of  combustion  pass  upwardly  through 
the  same.      (2)    A  process  of  l)urning  char- 
coal   characterised    by    the    sealing    of    the 
bottom    lighted   charge    in   a    chamber,    and 
the  controlling  of  indraught  and  gas  emis- 
sion   by    closured    apertures    in    the    top    of 
the  chamber  in  such  manner  as  to  ensure 
uniform  burning  of  the  charge  from  bottom 
to  top.  and  the  preheating  of  the  indraught 
by   contact  with   the  unburned   charge   and 
i    the  preheating  of  the  unburned  charge  by 
'    the    contact     of     the    gases    of    combustion 
i    therewith,   substantially   as   described.      No 
further  direction  was  given  as  to  the  man- 
ner   in    which    the    top    vents    were    to    be 
manipulated   for   the   purpose  of   producing 
a   downdraught   through   some   and   an   up- 
draught   through   others,   or,   if   there   were 
only  one,  an  updraught  and  a  downdraught 
through   the   same  vent,   nor  was   any   new 
!    form    of    kiln    or    retort    suggested.      Held, 
1    by    Griffith,    C.J.,    and    Barton,    J.    (Gavaii 
^"ffy,  Jv  dissenting),  that  the  alleged  in- 
vention was  merely  a  working  direction  to 
l)e   observed    in   the   use   of   existing   apj)li- 
j    ances,   and,  therefore,  that  the   application 
I    was  properly  refused  by  the  Commissioner. 
j    Lee  V.  Commissioner  of  Patents,   15  C.L.R. 
161,  reversed.     Commissioner  of  Patents  v. 
Lee.  16  C.L.R.  138. 

(rl)    ('()MBIN.\TION'. 

Claim  for  combination  of  appliances.]— In 
an  application  for  a  patent  of  an  im- 
])roved  appliance  for  s])reading  ballast: 
the  improvements  claimed  consisting  in 
modifications  of  existing  appliances  used 
for  the  same  purpose,  and  al.so  in  a  combi- 
nation of  features  not  previously  com- 
l)ined  in  one  appliance.  Held,  that  it  was 
immaterial  whether  the  modifications  relied 
u|)on  were  substantial  inventions  or  not. 
if  the  combination  was  new  and  that  a 
jiatent  should  be  granted  for  the  combina- 
tion   unless    the    opponent    vstablished    that 


637 


PATENT. 


638 


it  was  not  substantially  difl'erent  from 
some  lombination  already  in  use.  McGIa- 
slinn  V.  Rahctt.  !•  C.L.R.  223. 

(e)  Refusal  to  Accept. 

Refusal  to  accept  application  and  specifi- 
cation—Patents Act  1903-1909  (No.  21  of  1903 
-No.  17  of  1909),  s.  46.1 — Whr^re  an  appli- 
i  at  ion  for  a  j)atent  accompanied  by  a  specifi- 
cation lias  been  duly  lodged  with  the  Patents 
t  )flice.  and  there  is  no  objection  to  the  specifi- 
cation on  the  ground  that  the  invention  is 
already  patented,  or  is  the  subject  of  a 
prior  application  for  a  patent,  the  Com- 
missioner should  not  refuse  to  accept  the 
application  and  specification  unless  it  is 
clear  and  obvious  that  a  patent  cannot  be 
granted.  Therefore,  where  there  was  evi- 
dence that  the  device  for  which  a  patent 
was  sought  was  new,  useful,  eff"ective  and 
convenient  in  use,  and  involved  some  sub- 
stantial exercise  of  the  inventive  faculty. 
Held,  that  the  Commissioner  was  wrong  in 
refusing  to  accept  the  application  and  spe- 
cification. McDonald  v.  Commissioner  of 
of  Patents.  15  C.L.R.  713. 

II.  INFRINGEMENT. 

Interrogatories.] — See  Discovery.  Pot- 
ter's Sulphide  Ore  Treatment  Ltd.  v.  Sulphide 
Corporation  Ltd.,   13  C.L.R.  101. 

Validity  of  patent — Combination — Specifi- 
cation— Prior  publication — Patents  Act  1890 
(Vict.)  (No.  1123),  s.  56.]— Where  a  patent  is 
sought  for  a  combination  of  several  parts, 
it  is  not  necessary  in  the  specification  to 
distinguish  between  those  parts  which  are 
old  and  those  which  are  new.  Sect.  .56  of 
the  Patents  Act  1890  operates  to  protect 
a  patent  the  specification  of  which  con- 
tains several  claims,  one  of  which  is  iden- 
tical with  one  of  several  claims  in  a  speci- 
fication for  a  prior  patent  granted  out  of 
Victoria,  and  is  not  limitel  to  cases  where 
there  is  absolute  identity  between  the  in- 
vention sought  to  be  patented  in  Victoria 
and  that  in  respect  of  which  a  patent  has 
been  granted  out  of  Victoria.  A  patent 
was  granted  in  Victoria  for  rotary  disc 
ploughs,  and  tlie  specification  contained 
several  claims,  each  of  them  being  for  a 
combination.  In  an  action  by  the  patentee 
for    an    infringement:      If  eld,    on    the    evi- 


I  dence,    that    each    of    the    claims    was    new. 

I  was  good  subject  matter  for  a  patent,  and 

!  Avas  useful,  and  that  the  patent  was  valid. 

I  Peacock  v.  D.  J/.  Osborne  d-  Co.,  4  C.L.R. 

!  921,  reversing.    Peacock  v.  D.  J/.  Osborne  & 

I  Co..     (1906)     V.L.R.    37.5;     27    A.L.T.    207, 

i  affirmed.      International    Harrester    Co.    of 

''  America  v.  Peacock,  P.C,  6  C.L.R.  287. 

Validity  of  patent— Prior  publication.] — 
The  validity  of  a  patent  for  improvement 
in  ore  concentrators  was  challenged  on  the 
ground  of  prior  publication,  founded  upon 
a  description  in  an  engineering  journal  of 
the  invention,  the  subject  matter  of  the 
patent.  It  was  alleged  by  the  patentees 
that  the  description  so  published  was  un- 
intelligible. Held,  that  the  question  was 
whether  the  description  was  sufficient  ta 
convey  to  men  of  science  and  employer* 
of  labour  information  which  would  enable 
them,  without  any  exercise  of  inventive  in- 
genuity, to  understand  the  invention  and 
give  a  workman  specific  directions  for  the 
making  of  the  machine:  that,  subject  t» 
proof  of  the  state  of  common  knowledge 
among  persons  familiar  with  the  subject 
matter,  and  to  proof  of  the  meaning  of 
technical  terms  used  in  the  document  al- 
leged to  b«  prior  publication,  the  inter- 
pretation of  that  document  was  for  the 
Court;  and  that,  applying  these  tests,  the 
document  contained  a  clear  and  intelligible 
description  of  the  invention,  and  that  con- 
sequently prior  publication  was  proved. 
Betts  V.  Menzies.  10  H.L.C.  117.  and  Anglo- 
American  Brush  Electric  Litjht  Corporation 
V.  King,  Brown  d-  Co..  (1892)  A.C.  367. 
applied.  Wiljleg  Ore  Concentrator  Syndi- 
cate Ltd.  V.  V.  Guthridge  Ltd.,  (1906) 
V.L.R.  210,  reversed.  V.  Guthridge  Ltd.  v. 
Wilflc}/  Ore  Concentrator  Syndicate  Ltd., 
3  C.L.R.  583.  Special  leave  to  appeal 
to  Privy  Council  was  refused.  Wilfley  Ore 
Concentrator  Syndicate  Ltd.  v.  V.  Guth- 
ridge Ltd..  4  C.L.R.  202. 

Validity  of  patent — Prior  publication — 
Prior  user — User  by  person  other  than  in- 
ventor— Prior  sale  of  product  of  invention — 
Product  which  discloses  process  of  manu- 
facture— Statute  of  Monopolies  (21  Jac.  1.  c.  3), 
s.  6.] — A  patent  was  obtained  in  Victoria  for 
■■  an  improved  hood  for  incandescent  gas 
burners,  '""    the    specification    for    which    de- 
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strilK'd  tlic>  mode  of  mamifiuture  of  the 
liood.  and  the  claim  therein  was  for  a 
liood  ■■  prepared  as  described.  "  The  Court 
havinfr  found  on  the  evidence  that  hoods 
manufactured  accord inp  to  the  specifica- 
tion had  been  publicly  sold  in  Victoria 
prior  to  the  patent,  and  that  the  hood 
was  of  such  composition  and  construction 
that  any  person  conversant  with  the  sub- 
ject, and  applying  the  conunon  knowledge 
at  the  time  of  the  sale  could  have  repro- 
tluced  it.  //c/rf.  that  the  patent  was  invalid 
on  the  ground  that,  where  a  patent  is  ob- 
tained for  a  process  of  manufacture,  and 
there  has  been  a  prior  public  sale  of  the 
product  of  that  manufacture,  if  the  pro- 
duct is  such  that  any  person  conversant 
w  ith  tlie  subject  and  applying  the  common 
knowledge  at  the  time  of  the  sale,  could 
liave  brought  about  the  same  result,  the 
patent  is  invalidated.  Quaere,  per  Higgim, 
J.,  whether  prior  user  of  a  subsequently 
])atented  article  by  others  than  the  pa- 
tentee, even  without  proof  of  actual  or 
potential  knowledge  by  the  public  of  the 
process  by  which  the  article  is  to  be  repro- 
duced, would  not  invalidate  the  patent. 
JYelshach  Light  Co.  of  Australasia  Ltd. 
V.  Laseelles  (1906)  V.L.R.  677;  28  A.L.T. 
155,  reversed.  Cullen  v.  Welsbach  Light 
Co.  of  Australasia   Ltd.,   i  C.L.R.  990. 

Til.  I'RACTICE. 
Appeal  to  High  Court  from  Commissioner 
oT  patents— Costs.]— The  costs  of  an  appeal 
to  tlie  High  Court  from  the  decision  of 
the  Commissioner  are  in  the  discretion  of 
the  Court.  McDonald  v.  Conunissioner  of 
Patents,  ]•>  f.L.R.  713. 

Application  to  Court  for  indulgence — 
Attendance  of  Commissioner  of  Patents — 
Costs.  1— Where  an  applicant  for  a  patent 
applies  to  the  High  Court  for  an  indul- 
gence on  notice  to  the  Commissioner  of 
Patents  it  is  the  duty  of  the  Commissioner 
to  attend  the  hearing,  and  the  applicant, 
whether  he  is  or  is  not  successful,  must 
pay  the  costs  of  the  Commissioner.  In  re 
S^tanlei/'s  application  for  a  patent  {Isaacs, 
.7..),    5   C.L.R.    508. 


IV.  REVOfATIOX. 
Want   of    novelty— Anticipation     Combin- 
ation.]—  .\n    invention    entitled      '  Improve- 


nuMits  in  shaking  table  ore  concentrates, " 
for  which  letters  patent  were  granted  by 
tlie  Commonwealth.  Held,  on  the  evidence, 
to  be  not  novel,  and  to  have  been  antici- 
pated, and  the  letters  j)atent  ordered  to  be 
revoked.  Observations  on  the  requirements 
and  validity  of  a  claim  for  a  combination. 
Clark  1.  Adie,  2  App.  Cas.  .315,  Mil  tic,/  Ore 
Concentrator  Syndicate  Ltd.  v.  V.  Guth- 
ridge  Ltd.  (1906)  A.C.  548,  and  Moore  d 
Hesketh  v.  Phillips,  4  C.L.R.  1411,  applied. 
Broken  Hill  South  Silver  Mining  Co.  v. 
.V.  (iuthridgc.  Ltd.  (Isaacs,  J.),  8  C.L.R. 
187. 

V.  .SPECIFICATION. 

Amendment  —  New  principle  —  Dis- 
claimer —  Correction  —  Explanation  — 
Patents  Act  1903  ( No.  21  of  1903).  ss.  71.  78.]  — 
If  a  jxTson  has  discovered  a  new  ])i'iMciiil(', 
and  invented  a  mode  of  carrying  it  into  eflfect, 
he  may  obtain  a  patent  for  that  principle 
coupled  with  the  mode  of  carying  it  into 
effect,  and  he  is  thereby  protected  against 
persons  carrying  the  principle  into  effect 
by  other  modes.  Chamberlain  t(-  Ilookham 
Ltd.  v.  Maijor,  rf-c.  of  the  Borough  of 
Bradford.  20  R.P.C.  673,  followed.  An 
amendment  of  a  specification  of  a  patent 
is  a  "disclaimer,"  within  s.  71  of  the 
Patents  Acts  1903.  if  it  is  a  renunciation 
of  some  claim  actually  or  apparently  made 
or  supposed  to  be  made  by  the  original 
specification.  Ralston  v.  Smith,  11  H.L.C. 
223,  followed.  An  amendment  of  a  speci- 
fication is  an  "  explanation "  within  that 
section  if.  without  giving  any  additional 
information  to  the  class  of  persons  to  wh.om 
the  specification  is  addressed,  it  gives  infor- 
mation not  ])Ossessed  by  other  persons  not 
so  familiar  with  the  subject.     A  patent  for 

I  a  new  principle  coupled  with  a  mode  of 
carrying    it    into   effect   is    not    invalidated 

I  because  the  patentee  does  not  state,  and 
is  unable  to  state,  all  the  cases  in  which 
the  principle  will  operate.  Therefore,  a 
specification  which  described  a  process  for 
the  separation  by  flotation  of  metals  from 

I  sulphide  ores  by  treating  the  ores  with 
a    solution    consisting    of    water    with    the 

i  addition  of  a  certain  percentage  of  "  any 
acid  (preferably  sulphuric  acid)  "  was  al- 
lowed to  be  amended  by  substituting  for 
''  any  acid  (preferably  sulphuric  acid)  "  the 
words   "sulphuric   acid   or   any   other   suit- 
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ablf  ucid  (Imt  preferably  sulphuric  acid)  " 
and  adding  a  description  of  a  laboratory 
experiment  for  determining  the  suitability 
of  any  ore  for  treatment  according  to  the 
process  by  any  acid.  Various  amendments 
of  the  specification  of  a  patent  for  an  "  im- 
proved solution  to  be  used  in  the  process 
for  the  separation  of  metals  from  sulphide 
ores. "  allowed  as  being  by  way  of  dis- 
claimer, correction  or  explanation,  and  not 
claiming  an  invention  substantially  larger 
than  or  different  from  the  invention  claimed 
by  the  original  specification.  Minerals 
Reparation  Ltd.  v.  Potters  Sulphide  Ore 
Treatment  Ltd;  Potter's  Sulphide  Ore 
Treatment  Ltd.  v.  Minerals  Separation  Ltd., 
8  C.L.T5.  779. 

Amendment  —  Want  of  subject  matter  — 
Substantially  different  invention — Patents  Act 
1903  (No.  21  of  1903),  ss.  71, 78.]~On  an  appeal 
from  the  refusal  of  the  Commissioner  of 
Patents  to  allow  certain  amendments  of  a 
specification.  Held,  that  the  amendments 
were  properly  disallowed.  By  Barton,  J., 
on  the  ground  that,  whether  the  invention 
claimed  in  the  proposed  amendments  of  the 
specification  was  the  discovery  of  a  new- 
principle  or  a  mere  working  direction  for 
the  use  of  existing  apparatus,  it  was  sub- 
stantially different  from  that  claimed  by 
the  original  specification,  and  therefore 
that  the  amendments  were  within  the  pro- 
hibition of  s.  78  of  the  Patents  Act  1903. 
By  Isaacs,  Gavan  Duffy  and  Rich,  .JJ.,  on 
the  ground  that  the  claims  set  out  in  the 
proposed  amendments  of  the  specification 
disclosed  no  patentable  subject  matter. 
By  Griffith,  C..T.,  on  both  grounds.  A'ei/- 
son  V.  The  Minister  of  Public  ^Yorks 
{X.S.W.).    18    C.L.B.    42.3. 

Construction  —  Infringement  —  Essential 
element  of  invention  claimed  not  taken.] — 

\Miere  a  patentee  by  his  specification  claims 
a  particular  element  as  being  essential 
to  his  invention,  there  is  no  infringement 
of  his  patent  if  that  element  is  not  used 
by  the  alleged  infringer.  The  claim  in  a 
specification  claimed  a  ploughshare  having 
a  flange  turned  inwards  and  attached  to  it 
a  tongue  turned  upwards.  Held,  that  the 
tongue  as  an  essential  part  of  the  claim, 
and.  therefore,  that  a  ploughshare  having 
a  flange  turned  inwards  and  no  tongue 
Cx.L.R.D.         21 


was  not  an  infringement.     Drew,  Robinson 
d-  Co.  V.  Shearer,  18  C.L.R.  209. 

VI.  SUBJECT  MATTER. 
Invention — Application  of  old  contrivances 
to  a  new  use — Combination  —  Infringement 
— Specification  —  Anticipation  —  Patents  Act 
(Qd.),  48  Vict.  No.  13.]— A  combination  of 
two  or  more  known  mechanical  appliances, 
the  result  of  wliicli  is  to  effect  a  -new 
purpose  or  to  effect  an  old  purpose 
with  greater  efficiency  or  economy,  may^ 
be  the  subject  matter  of  a  patent  if  it  in- 
volves some  substantial  exercise  of  the  in- 
ventive faculty.  The  appellant  claimed 
an  injunction  and  damages  against  the  re- 
spondent for  an  infringement  of  two  pa- 
tents'. The  first  was  granted  in  1899  for 
"  an  improved  cane-truck  dray,  "  and  the 
second  in  1900  for  "  improvements  in  cane- 
truck  drays.  "  The  object  of  both  inven- 
tions was  to  facilitate  the  carriage  and 
loading  of  cane  in  cane-fields.  They  con- 
sisted of  appliances  for  enabling  trucks 
fitted  with  flanged  wheels  suitable  for  run- 
ning on  rails  to  be  carried  on  drays  fitted 
with  rails  to  and  from  tram  lines  laid  in 
the  cane-fields.  Somewhat  similar  contri- 
vances had  been  previously  used  in  Queens- 
land for  the  purpose  of  conveying  vehicles 
fitted  Avith  flanged  wheels  from  one  place 
to  another  on  an  ordinary  vehicle  fitted  for 
running  on  made  roads.  The  object  of  'the 
appellant's  invention  was  to'  enable  such 
vehicles  to  be  taken  economically  and  efl!i- 
ciently  to  any  place  where  an  ordinary 
wheeled  vehicle  could  be  taken.  Held,  that 
the  appellant's  second  invention  being  an 
adaptation  of  well-known  mechanical  con- 
trivances to  a  new  use,  or  to  an  old  use 
with  greater  efficiency  or  economy,  and  re- 
quiring some  substantial  exercise  of  the  in- 
ventive faculty,  was  a  proper  subject-matter 
of  a  patent.  Held,  further,  as  regards  the 
defence  of  anticipation,  that  the  novelty 
in  the  mode  of  the  combination,  resulting 
as  it  did  in  increased  efficiency  and  eco- 
nomy, was  sufficient  to  entitle  the  patent 
to  protection  against  infringement.  Will- 
mann  v.  Petersen,  (1904)  St.  R.  Qd.  203, 
reversed.     Willmann  v.  Petersen,  2  C.L.R.  1. 

VII.  NEW  MANUFACTURE. 

Inventiveness — Use  of  known  contrivance 
— Construction  of  sheet  metal  baths,] — The 
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|ilaiiititT   liiouglit   a   Miit   a;.'ainst   tlic  defen- 
dants   for    infrinji«'m«>nt    of    his    pat«'nt    for 
an     iniprovenient     in    the    constiuctioii     of 
sheet    metal    baths.      The    patent    consisted 
of    a    device    by    wliioh    the    strengthening 
board    under    tlie    bath    was    kejit    in    posi- 
tion by  cast  iron  bearers  and  centre  stays.    ' 
Held,  that  the  ])hiintiff"s  ])atent  was  invalid 
for    want    of    invention.      Ihld.    also,    tliat    ; 
there    was     no     evidence     of     infringement,    l 
Schicrr   V.    Fulham    d-    Rohinsoti.    11    C.L.R.    ' 
249. 

Manner   of    new   manufacture — Refusal  to 
accept      specification — Device      for     burning 
standing  timber     Production  of  new  article—    ' 
Patents  Act  1903  ( No.  21  of  1903).  ss.  4,  46.1—    I 
— Tlie   appellant    applied    for   a    jiatent   for    j 
a    device    for    burning    standing    timber    by 
causing    a    self    feeding    slow    fire    to    act    | 
continuously    against    the    side    of    a    tree. 
The  method  employed  was  to  set  alight  the 
face  of  the  tree,  and  also  the  end  of  a  log 
supported    on    two    forked    sticks    in    such    | 
a   way  that  the  lighted   end  of  the  log  as 
it  burnt  away  would   fall  forward  towards 
the  tree  by  force  of  gravity,  and  thus  con- 
stantly    provide     automatically     suflicient 
combustible  material  to  keep  the  tree  burn- 
ing.    Hrld,  by  Griffith,  C..T..  and  O'Connor, 
J.    {Isaars,   J.,   dissenting),   that   this   was 
not  any  manner  of  new  manufacture  within    ' 
8.  4  of  the  Patents  Act  100.3.  and  therefore    | 
was  not  patentable.     Tlie  alleged  invention 
was  a  mere  working  direction   for  the  ap-    j 
))lication  of  the  law  of  gravity  to  keep  two 
burning  objects  in  contact.     J'rr  I.snacs.  J.,    I 
that  the  contrivance  in  question  was  a  new    | 
method  of  producing  an  old  result,  and  was    | 
patentable.      though      tlie      appellant    ha<l 
neither    jjroduced    a    vendable     article     nor 
manufactured    anything.      l\'o(/<rs    v.    Com-  - 
tnissioufr  of  Pntrntf.  10  C.L.R.  701. 

\III.   \MA\)V\-\  —S,,  „ls„  IXFRIXCE 
.MFAT. 

Common  public  knowledge  Prior  publi- 
cation. 1 — In  an  action  for  infringement  of  n 
patent  for  a  "  feed  device  for  centrifugal 
separators"  the  defence  was  that  the  pa- 
tent was  invalid  on  the  ground  that  tlie 
invention  was  not  novel  at  the  date  of  tlie 
letters  jiatent  by  reason  f)f  commoii  |)ul)lic 
knowledge  and  prior  publication.  //»/</. 
on    the    evidence,    tliat    the    defence     failed. 


Hallantifnr    v.    AhtichoJagct    Separator,    19 
(\L.R.  «)20. 

IX.    PAIKNT   .AGENT. 

Employment     of — Costs.)— .s>f     Potter    \. 
Dickenson,   2    C  L  H.    (iOS. 

.\.  CONDITIONS  ATTACHED  TO  PATEN- 
TED ARTICLE. 

Infringement  Use  and  vending  of  patented 
invention  Conditions  attached  to  patented 
article  on  sale  Whether  conditions  binding 
apart  from  contract  Breach  of  contract — 
Patents  Act  1903  (No.  21  of  1903),  ss.  4,  62, 
65,  First  Schedule.  |— A  patentee  may.  by 
virtue  of  liis  patent,  sell  his  patented 
article  accompanied  by  restrictive  condi- 
tions which  would  not  apply  in  the  case 
of  ordinary  chattels.  The  imposition  of 
such  conditions  in  the  event  of  a  sale  is 
not  presumed,  but,  a  sale  having  occurred. 
tlie  presumption  is  that  the  full  right  of 
ownership  was  meant  to  be  vested  in  the 
purchaser.  The  rights  of  the  purchaser 
of  a  patented  article  will  be  limited  if 
there  is  brought  home  to  him  knowledge 
at  the  time  of  the  purchase  of  conditions 
imposed  upon  liis  vendor  by  the  patentee. 
The  plaintiffs,  who  were  the  manufacturers 
of  thiee  jiatented  articles,  sold  them  whole- 
sale to  "  jobbers "  upon  the  terras  of  an 
agreement  which  provided  that  jobbers 
should  only  sell  the  articles  to  "  dealers  " 
who  had  signed  a  "  retail  dealers'  agree- 
ment"  in  a  form  provided  by  tiie  jilain- 
tiffs.  Both  the  jolibers'  agreement  and  the 
retail  dealers'  agreement  provided  that  the 
articles  should  not  be  sold  on  better  terms 
than  those  authorised  by  the  plaintiffs.  The 
jobbers'  agreement  ])rovi(led  that  all  dealers 
^mu.st  sign  the  retail  dealers'  agreement, 
which  was  to  be  forwarded  immediately  to 
the  jilaintiffs.  By  the  dealers'  agreement 
the  (leah-r  covenanted  and  agreed  that,  in 
loiisi.lcratioii  of  the  sale  to  him  at  current 
retail  den ler>'  net  jirices  or  discounts  of 
tlie  plaiiitillV  i.at.-nted  articles  by  the 
joliber  ..r  liy  the  plaintiirs.  he  (the  dealer) 
would  c.iniply  witli  the  attaelied  conditions, 
and  tiiat  in  the  event  of  his  name  being 
removed  from  the  dealers'  list  he  would  in 
no  way  iiandle.  sell,  deal  in  or  use  the 
jdaintitrs"  patented  articles.  One  clause  of 
the  conditions  which  formed  part  of  the 
dealers'    agreement     provided     that     dealers 
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violating  any  of  the  conditions  might  be 
at  once  removed  from  the  dealers'  list. 
Held,  that  tlie  plaintiffs  could  not  remove 
ji  dealer's  name  from  the  dealers'  list  ex- 
cept for  a  violation  of  the  conditions,  and 
that  the  defendant,  whose  name  had  been 
removed  from  the  dealers'  list,  ■\vitliout  his 
having  violated  any  of  the  conditions,  was 
free  from  any  contractual  relations  witli 
tlie  plaintiff's,  but  that  the  defendant,  hav- 
ing knowledge  of  the  conditions  imposed 
on  the  sale  of  the  jjlaintiffs'  patented  articles, 
was  bound  by  them.  Xational  Phonograph 
Co.  of  Australia,  Ltd.  v.  J/f wcfc,  7  C.L.R., 
481,  reversed.  Xational  Phonograph  Co.  of 
Australia.  Ltd.  v.  Menrk,  P.C,  12  C.L.R. 
15.   1011   A.C.  33fi. 

XI.    CONFLICT   OF   LAWS. 

International  law — Act  of  sovereignty — 
Grant  of  letters  patent — Patent  granted  in 
one  State  of  Commonwealth — Action  for  in- 
fringement brought  in  another  State  of  Com- 
monwealth—Patents Act  1899  (N.S.W.)  (No. 
19  of  1899.] — The  grant  of  letters  patent  for 
an  invention  is  a  grant  of  a  right  to 
exclude  others  from  manufacturing  or 
using  the  particular  invention  within  the 
teiritory  of  the  State  under  whose  laws 
it  is  granted,  and  the  title  to  the  right 
must  devolve,  as  in  the  case  of  land,  ac- 
cording to  the  laws  of  that  State.  The 
grant  of  letters  patent  is  an  exercise  of  the 
sovereign  power  of  the  State,  and  there- 
fore, as  in  the  case  of  title  to  land,  the 
validity  of  the  grant  is  not  examinable  in 
the  Courts  of  another  State,  except  in 
cases  where  the  question  of  that  validity 
arises  merely  incidentally  in  an  action 
ctherwise  cognizable  by  the  Courts  of  that 
other  State.  The  circumstance  that  patent 
rights  cannot  be  enforced  against  a  person 
Avho  can  prove  that  tlie  invention  was  not 
novel  does  not  exchule  the  operation  of 
the  above  rule.  The  grant  of  letters  patent 
is  witliin  the  powers  of  sovereignty  con- 
ferred upon  the  State  of  Xew  South  Wales 
by  its  constitution  and  a  gi-ant  of  such 
letters  vmder  the  Patents  Act  1899 
(X.S.W.)  is  an  exercise  of  such  powers.  It 
is  competent  for  the  Courts  of  one  State 
to  inquire  as  to  the  limits  of  the  rights  of 
sovereignty  possesed  by  another  State.  If 
the  Act  in  question  purports  to  be  done 
within  those  limits,  the  case  is  in  principle 


the  same  as  one  of  an  act  done  in  the 
exercise  of  an  luilimited  sovereignty.  An 
action  was  brought  in  Victoria  alleging  an 
infringement  in  Xew  South  Wales  by  the 
defendants,  a  Victorian  company  caiTying 
on  mining  operations  in  Xew  South  Wales, 
of  the  plaintiff's  Xew  South  Wales  patent, 
and  claiming  an  injunction  and  damages. 
Tlie  defendant  by  its  defence  alleged  that 
the  plaintiff's  patent  was  invalid  on  various 
grounds.  Held,  that  the  plaintiff's  cause 
of  action  was  not  justiciable  in  Victoria. 
Potter  v.  The  Broken  Hill  Proprietary 
Co.  Ltd..  (100.J)  V.L.R.  fil2:  27  A.L.T.  74, 
affirmed.  Potter  r.  Broken  Hill  Proprie- 
tary  Co.    Ltd.,   .3    C.L.R.   47!t. 


PAUPER. 

In  forma  pauperis — Appeal  to  High  Court — 
Appeal  not  instituted.! — The  High  Court  has 
no  jurisdiction  to  allow  an  appeal  to  be 
prosecuted  //(  forma  pauperis  where  the 
appeal  has  not  been  duly  instituted.  Fisk 
v.  Anderson.   19   C.L.R.  .j18. 

Appeal  in  forma  pauperis — Costs.] — See 
Practice.      Brown  v.  Brown,  4  C.L.R.  595. 


PAYMENT. 

Payment  into  Court — Pleading — Admis- 
sion of  value  pro  tanto — Costs.] — See  Laxd. 
Spencer  v.  Commonwealth.  5  C.L.R.  418. 

Payment  not  fixed—"  Handsome  payment" 
— Breach  of  contract — Measure  of  damages — 
Amount  of  damages  left  at  large  to  jury.]— 

See  Contract.     Kinri  v.  Ivanhoe   Gold  Cor- 
poration Ltd..  7  C.L.R.  617. 

Payment  of  debts,  notice  of  intention  to 
suspend— Act  of  bankruptcy.]— SVc  Ixsol- 
VEXCY.     May  v.   Bri-<roe  cL- Co..  o  C.L.R.  .-)(i. 

Payment  of  just  debt — Preference — Act  of 
bankruptcy—"  Distribution  of  property."]— 


See   Insolvency.        Williams 
Assignee.   6  C.L.R.  425. 


Dunn\s 
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PENALTY. 


Maximum  for  customs  offence -Mode  of 
fixing— Offence  in  respect  of  goods.]— ><< 
Customs.  H.  v.  H<nri.<  Srarh-  d-  Co..  8  C.L.R. 
225. 

Penalty  or  liquidated  damages  Hiring 
agreement— Acceleration  of  rent  on  breach.  1 

—Scr   CoMFANV.      Lam-sou    Storr   Service   Co. 
V.     lius.'^ell    Wilkiiisd:  Sons    Ltd.,    4    CL.R. 


PERPETUITY. 

Will-  Gift   to   a   class— Remoteness— Rule 
against  perpetuities.  1—Hy  his  will  a  testator    i 
gave    till-    n-^idue    of    lii>    property    to    his 
trustees   with   a   direction   to  invest   during 
the  life  of  his  widow  and  upon  her  death 
or  marriage.  '"  hereinafter  termed  the  time 
of    distribution.  •;    to    divide    the    jnoceeds 
into   three   equal   parts.     One   part   he   di- 
rected to  be  divided  into  seven  shares,  and 
one    of   the   shares   to   be   divided   "among 
S.B.   widower   of   my   late   sister   A.B.   and 
hrs   sons   who   shall    attain   the    age   of    25 
years    or    the    survivors    of    them   the    said 
S.B.   and   his   sons   the   share   of   each   son 
to   be   paid   to   him   on   his   attaining   that 
age."    The   testator   died   16   months   after 
making    his    will.      S.B.    had    five    children 
by  his  wife  A.B..  all  of  whom  were  sons,  all 
of  whom  had  attained  the  age  of  25  years 
at   the    death    of   the   testator,    and   all    of 
whom  survived  the  testator's  widow.     S.B. 
married   again    about   two   years    and   nine 
months    before   the   testator   died,   but   had 
no  children  by  his  second  wife,  and  he  pre- 
deceased the  testator's  widow.    The  testator 
lived    in    Victoria    and    S.B.    lived    in    Eng- 
land.      H'ld,    by    the    Court,    that    on    the 
death  of  the  testator's  widow  the  five  sons 
of    S.B..    and   they   alone,   were   entitled   to 
share   in   the   gift.      By    flriffjth.    C.J.,   and 
Barton,    J.,    on    the    ground    that    the    gift 
was  to  designated   living  persons,   and  not 
to   a    class.      By    Lsaacs   and    Garan    Dufftf. 
.I.T..  on  the  grouml  tiiat  the  gift  was  to  a 
da.ss    consisting    of    S.i!.    an.l    the    sons    of 
his    marriage    with     A.U.       I"     >r    Pranr: 
Earle    v.    Dcam-.     (lltlS)     V.L.R..    272:     ^^A 
A.L.T..  207,  on  this  point  reversed,    nroiin- 
frhl  V.    Emir  nnd   nthrrx.    17   C.T..R.   r,].".. 

Will       Gift  to  class       Remoteness       Rule 
against   perpetuities     Period   of   distribution. 


—By  ills  will  a  testator  gave  the  residue  of 
his  property  to  his  trustees  with  directions 
for  conversion  and  to  invest  during  the  life 
of  iiis  widow  and  upon  her  death  or  second 
marriage.   "  hereinafter  termed  the  time  of 
distribution. "    to    convert    all    investments 
into   money   and   after   payment   of   the   ex- 
penses  of   conversion   to  divide   the  residue 
of    tlie    moneys    into    three    equal    parts,    to 
which     he    afterwards    referred    as    "such 
tlirce    original     parts."      He    directed    one 
.,f   tlie   tlncc   original   parts   to   be    further 
divided  into  si.K  equal  shares,  two  of  which 
he  directed  to  be  invested  and  "  the  result- 
ing   income    accumulated    for    the    children 
of  "   R.,   "  and   his   present   wife   who   shall 
attain   the    age    of   25   years   the   share   of 
each  child  to  be  paid  to  him  or  her  upon 
his   or  her   attaining  that   age   and   should 
no  child  of"  R.  "attain  that  age  I  direct 
tlMit    such    two   shares   lie    equally    divided 
amonjg"   certain   institutions.      By   a   later 
clause  tlie   testator   authorized   any   of   tlic^ 
beneficiaries  under  his  will  "  who  may  not 
at   the   time  of   distribution  be  entitled   to 
receive  his  or   her  share  Viy   reason   of   his 
or  hei'  being  under  the  age  of  25  years  "  to 
dispose  of  it  by  will  before  attaining  that 
age.     At  the   date  of  the  will   R.  and   his 
then  wife  had  seven  children,  three  of  whom 
had  attained  the  age  of  25  years  before  the 
testator's   death,   and   the   others   of   whom 
attained  that   age  before  the  death   of  the 
testator's    widow,     which    occurred    twelve 
years  after  the  death  of  the  testator.    Mrs. 
R.   was   57   years   of   age   at   the   testator's, 
death.      R.    was    an    executor    of    the    will 
and   had   been    a    partner    of    the    testator. 
Held,    by    Isaacs,  Gaian  Duffy  and  Rich,  J.h, 
(Griffith,  C.J.,  and  Barton,  J.,  dissenting), 
that    the   gift    to   the    children    of    R.   was 
a  class  gift,   the  attainment   of  the   age   of 
25  years  being  a  condition   of  membership 
of    the   class,    and    that    he    gift   was    void 
under    the    rule    against    perpetuities,    for. 
looking  at  the  circumstances  as  they  existed 
at  the  date  of  the  testator's  death,  the  gift 
would     not     necessarily     vest    in   the   class 
within  the  period  limited  by  the  rule.     /" 
the  Will  of  Deane;  Earle  v.  Deanr.   (1013) 
V.L.R..  272:    34   A.L.T.  20".   on   this   point 
alTirmed.     Rnd  v.   Enrlr.   IS  CL.R.  403. 

Perpetuities-  Rule  against— Uncertainty — 
Modification  of  words   of  will      Intention  of 
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testator.] — See  Will. 
more,  3  C.L.R.  344. 


Smidmore   v.    Smid- 


PERSONALTY. 

Conversion  into — Land  subject  to  option  ot 
purchase — Devise — Exercise  of  option  after 
death  of  testator — Contrary  intention  ex- 
pressed in  will.] — See  Will.  Nicol  v.  Chant, 
7  C.L.R.  569. 

Deed  of  gift  of — No  delivery  of  possession 
— Necessary     conditions     of     transfer.] — See 

OiFT.     Anning  v.  Aiouiig,  4  C.L.R.   1049. 


PETITION. 


Sec  Elections   and   other  Headings. 


Amendment  after  close  of  evidence.]— -Sec 

Contract.     Gordon  v.  Mcirgregor,   8  C.L.R. 
316. 

Amendment  after  close  of  evidence.] — Per 
Griffith,  C.J.,  and  Barton,  J. — A  plaintiff  in 
equity,  respondent  in  an  appeal  to  the  High 
Court  from  the  decision  of  a  Judge  of  first 
instance,  was  refused  leave  to  amend  his 
claim  where  the  amendment  proposed  would 
liave  converted  the  claim  into  one  which 
the  Court  of  first  instance  would  probably 
in  accordance  with  the  practice  of  the  Court, 
have  refused  to  entertain,  on  the  ground 
that  the  relief  sought  could  have  been  ob- 
tained in  a  court  of  law,  and  where  the 
claim  and  the  defence  that  might  be  set 
up  in  answer  to  it  involved  matters  that 
had  already  been  the  subject  of  concluded 
litigation  at  law  between  the  parties.  Hill 
v.    Z'njmael-,   7    C.L.R.    352. 


PETTY  SESSIONS. 

Appeal  from  Court  of— Order  to  review — 
Limitation  of  amount  of  costs.]  —  See 
Practice.     Lyons  v.  Smart,    G   C.L.R.   285. 


Non  assumpsit — Evidence — Action  against 
principal  on  contract  made  with  agent — 
Fraud  of  agent — Knowledge  of  contractee.] — 
.See  Principal  and  Agent.  Lysaght  Bros.  & 
Go.  V.  Falk,  2  C.L.R.  421. 

Pleadings,  reading.] — See  Practice.  Bond 
v.  Com?nonwealth,  1  C.L.R.  13. 


PIECEWORK. 

Minimum  wage — Fixing  rate  of  wage.] — 
See  Factories  and  Shops.  Beath  Schiess  <fr 
Co.  V.  Martin,  2  C.L.R.  716. 


PIGS. 


Pigs  not  included  in  "  cattle."] — The  word 
"  cattle"  in  s.  15  of  the  Cattle  Slaughtering 
and  Diseased  Animals  and  Meat  Act  1902 
<loes  not  include  pigs.  Mackay  v.  Davies, 
1   C.L.R.  483. 


PLEADING. 

Action  on  covenant  to  pay  rent — Plea  on 
€quitable  grounds — Prior  agreement  to  accept 
less  rent — Facts  alleged  in  plea  available  as  a 
defence  at  law — Plea  good  as  plea  of  payment 
of  balance  on  accounts  stated.] — .SVe  Land- 
lord AND  Tenant.  Harris  v.  Sydney  Glass 
<&  Tile  Co..  2  C.L.R.  227. 


POLICE. 

Police    force — Special    warrant    addressed 


I    to — Form   of.] — See  Warrant. 
I    V.  Beare,  1  C.L.R.  513. 


MacDonald 


Police  officer — Arrest  on  foreign  warrant — 
Justification — Mistake  of  law — Notice  of 
action.] — See  False  Imprisonment.  Hazel- 
ton  V.  Potter,  5  C.L.R.  445. 

Police  officer — Arrest  without  warrant.] — 
See  Arrest. 

Police  officer — Arrest  without  warrant  on 
suspicion    of    felony    committed    in    foreign 

country.] — Sec  F.\lse  Imprisonment.    Broivn 
V.  Lizars,  2  C.L.R.  837. 

Police  officer — Tenure  of  office — Who 
may  dismiss — "  Government,"  meaning  of — 
Wrongful  dismissal— Police  Act  1863  (Qd.) 
(27  Vict.  No.  11),  s.  6.]— By  s.  6  of  the  Police 
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Art  ISIi.-i  ((^1.),  it  is  provided  tliat  the 
ConimissioiUT  of  I'oliii-  "  isliall  appoint  lit 
and  proper  persons  to  till  such  vacancies 
as  may  hereafter  occur  among  the  sergeants 
and  constables  of  the  i)olice  force,  and  upon 
suiruiciit  proof  of  iiiiscoiKJuct  or  unlitness 
to  l>e  sul.niitted  for  tlic  ap|)rov;ii  of  tlic 
Governnient  shall  have  power  to  dismiss 
any  sergeants  and  constables,  and  all  ser- 
geants and  constables  of  whatever  grade 
shall,  so  long  as  they  contiinie  members  of 
the  force,  have  all  such  powers,  privileges. 
and  advantages,  and  be  liable  to  all  such 
duties  or  responsibility  as  any  constable 
duly  appointed  now  lias  or  licrcafter  may 
have  either  by  coMiiiion  law  or  by  viitue  of 
any  Statute."  Jfrl,l.  that  the  word  "  Go- 
vernment "  means  the  Executive  Government 
acting  through  the  Minister  responsiiile  for 
the  carrying  out  of  the  provisions  of  the 
Act.  and  that  the  expression  -  submission 
to  the  approval  of  the  Government"  means 
submission  to  the  approval  of  the  Crown 
acting  through  the  proper  responsible 
Minister,  whoever  he  may  be.  Held,  fur- 
ther, that  under  the  section  a  constable 
holds  office  during  the  pleasure,  and  that, 
as  his  office  is  of  that  tenure,  an  action  for 
wrongful  dismissal  will  not  lie  against  the 
Government.  Foln/  v.  Ri/rlrr,  (1906)  St. 
I^.  Qd.  22."),  reversed.  Ix'i/drr  v.  Foley,  4 
r.L.E.  422. 

Police  officer  Wrongful  arrest  Liability 
of  Crown— Relation  between  peace  officer 
and  the  Crown.]  -SVp  Akkkst.  Euever  v 
The  Kiv'i.  ::  c. i.H.  (Ki'.t. 

Police  power  of  States—Brewers'  license 
fees— Duties  of  excise. 1 — See  Con-stiti-tioxai. 
f.AW.     Prtrrsirahl   v.    liartlp)/,   1    C.L.K.  407. 


POSSESSION. 

See  Criminal  Law  —  Cistoms  —  CJift 
Insolvency  —  Land. 


Postal   votes   not   received  before  close  of 
1    poll     Numbers   on   counterfoils   transposed 
I    Postal     votes     given     to     marksmen.  |—.svr 
I    Elections.     ChoHtn-  y.    Hhrkwood  (No.   2), 
!    1  C.L.R.  121. 


POSTAL  VOTES. 

Application  for  ballot-paper  not  properly 
attested.]  -  s.,  l':i.i:.  i h.ns.  Mfi/oxn/  v. 
McEurhnrn,  1  C.L.P..  77. 


POST  OFFICE. 

Power  to  refuse  to  register  or  deliver  letters 
Fraudulent  or  immoral  business  Order  of 
Postmaster-General  Duty  to  carry  or  deliver 
letters— Mandamus  Certiorari— Discretion 
Judicial  act  Post  and  Telegraph  Act  1901 
(No.  12  of  1901),  s.  57.1— The  Po.stinaster. 
General,  in  determining  whether  he  has 
reasonable  grounds  to  suppose  that  any 
person  is  engaged  in  receiving  money  in 
connection  with  any  of  the  matters  men- 
tioned in  s.  57  of  the  Post  and  TrJcgmph 
.\ct  l!M(l,  is  not  exercising  a  judicial  or  a 
merely  ministerial  function,  but  is  exer- 
cising a  discretion,  and  must  form  his  own 
independent  judgment.  Having  formed  an 
opinion  and  made  an  order  under  that  .sec- 
tion, nuuidamus  Mill  not  lie  to  compel  hint 
to  revi.se  his  decision,  or  to  compel  him  or 
any  subordinate  officer  to  disobey  the  order. 
Xor  will  crrtiurari  lie  to  quash  .such  ait 
onlci-.  l"or  under  the  Act  it  is  not  intended 
that  the  Postmaster-General  should  be  a 
judicial  cllicer  when  exercising  his  power.* 
under  s.  .')7,  nor  is  it  required  that  he 
should  hoar  the  party  to  be  affected  by  an 
order  made  under  that  section.  Sembte, 
there  is  no  legal  duty  imposed  on  the  Post- 
nmster-General  to  carry  or  deliver  i)ostal 
articles.  A'.,  on  the  prof<rcuf\<,ii  of  Ifonard 
FrrcuKin    v.    Anidrl.    :\    C.L.i;.    r,ru . 

Telephone  Regulations  Pro- 

hibition of  publication  of  telephone 
lists  —  Post  and  Telegraph  Act  1901 
(No.  15  of  1901)  s.  97.1  —  Hepvdation 
I2(;a  of  the  Telephone  Kegulaticms  (Statu- 
t(.ry  Rules  litns.  No.  S7 ) .  imposes  a  penalty 
on  any  jierson  who,  without  tlu-  authority 
of  the  Postmaster-General  or  of  the  Deputy 
Po-stmaster-fJeneral  of  a  State,  prints,  pub- 
lishes or  ciniilatcs.  or  iuitlioriscs  the  print- 
ing. piiMi>liiiig.  or  circulation  of.  any  list 
of  :ill  or  anv  of  the  subscril>ers  connected 
with  any  telephone  excTiange,  and  provides 
tliaf  all  lists  ])ublislied  in  contravention 
of  th.'   Kegulation  shall   be  forfeited  to  the 
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Postmaster-General  and  shall  on  demand 
in  writing  be  delivered  up  to  him.  Held, 
that  the  Regulation  is  not  authorised  by 
s.  97  (/•)  of  the  Post  and  Telegraph  Act 
1001  and  is  ultra  vires  the  Governor- 
General.  Held,  also,  that  the  Act  confers 
no  exclusive  right  on  the  Postmaster-General 
to  print  or  publish  such  lists.  The  Com- 
monwealth and  the  Postmaster-General  v. 
The  Progress  Advertising  and  Press  Agency 
Co.  Pty.  Ltd.,  10  C.L.Pv.  457. 


POWER. 

Executive.] — SVe  Constitutional  Law. 

Executive  —  Royal  Commission  —  Limita- 
tions on  power  of  Executive  to  appoint — 
Witness  —  Refusal  to  be  sworn  —  Reasonable 
excuse.] — See  Royal  Commission.  Clough  v. 
Leahy,  2  CL.R.  139. 

Legislative.] — See    Constitutional    Law. 

Power  of  appointment  —  Deed  executing 
special  power  of  appointment — "  Deed  of 
settlement."] — See  Stamp  Duty.  Davidson 
V.  Armytage,  4  CL.R.  205. 

Power  of  appointment  —  Good  faith  — 
Fraud  on  power  —  Benefit  to  appointor  — 
Mortgage.] — Notwithstanding  the  rule  that 
the  appointor  under  a  power  must  at  the 
time  of  the  exercise  of  that  power,  and  for 
any  purpose  for  which  it  is  used,  act  with 
good  faith  and  sincerity,  and  with  an  entire 
and  single  view  to  the  real  purpose  and 
object  of  the  power,  and  not  for  the  pur- 
pose of  accomplishing  or  carrying  into 
eflfect  any  object  beyond  the  purpose  and 
interest  of  the  power,  wlien  an  arrange- 
ment, in  pursuance  of  which  the  appoint- 
ment of  a  reversionary  estate  is  made,  is 
such  that  in  substance  the  appointee  gets 
the  full  value  of  the  reversion,  the  fact  that 
the  appointor  derives  a  benefit  correspond- 
ing to  the  value  of  his  life  estate  is  not 
sufficient  to  invalidate  the  appointment. 
By  indenture  of  settlement,  property  con- 
sisting of  about  247  acres  of  unimproved 
land  was  settled  on  S.A.S.,  a  married  wo- 
man, for  life  with  restraint  on  anticipa- 
tion, and  with  remainder  to  such  of  her 
children  as  she  should  appoint,  and  in  de- 


fault of  appointment  to  her  children  abso- 
lutely. S.A.S.  had  four  sons  and  six 
daughters.  In  exercise  of  the  power,  she 
appointed  at  various  times  three  several 
portions  of  the  land  to  three  of  her  sons, 
leaving  a  portion  of  33  acres  unappointed, 
but  her  intention  to  appoint  this  portion  to 
her  fourth  son  John  Williams  was  well 
known  to  her  family.  By  deed  of  Ist 
December,  1891,  S.A.S.  purported  to  mort- 
gage the  rents  of  the  w-hole  of  the  property 
comprised  in  the  settlement  to  one  Harvey 
to  secure  an  advance  by  him  of  £450,  £135 
of  which  was  applied  for  the  purpose  of 
paying  off  her  debts,  £280  for  the  purpose 
of  erecting  a  new  dwelling  upon,  and  fur- 
ther sums  in  improving-,  the  35  acres.  In 
March^  1898,  Harvey,  whose  debt  then 
amounted  to  about  £440,  asked  for  pay- 
ment. At  this  time  the  35-acre  block  was 
under  lease  for  a  term  of  four  years  to 
John  William  and  another  at  a  rental 
of  £120  per  annum,  but  the  rent  was  then 
in  arrear  to  the  extent  of  about  £135. 
On  16th  April,  1898,  S.A.S.  executed  a  deed 
of  appointment  of  the  35  acres  in  favour  of 
I  her  son  J.W.  An  order  of  the  Supreme 
I  Court  was  obtained  on  28th  April,  1898, 
removing  the  restraint  on  anticipation,  and 
on  3rd  May,  1898,  she  and  J.W.  executed 
a  mortgage  in  fee  to  the  defendants,  the 
Tasmanian  Loan  Guarantee  and  Finance 
Co.  to  secure  £500  the  receipt  of  which  was 
acknowledged  by  both  mortgagors.  In  a 
suit  to  impeach  the  appointment  as  a  fraud 
on  her  power,  the  Supreme  Court  of  Tas- 
mania held  on  the  evidence  that  it  was  not 
proved  that  the  appointriient  w^as  executed 
with  a  view  to  the  giving  of  the  mortgage. 
Held,  reversing  on  this  point  the  finding 
of  the  Supreme  Court  of  Tasmania,  that, 
on  tlie  written  and  uncontradicted  evidence, 
the  appointment  and  the  mortgage  formed 
parts  of  one  transaction;  but  held,  affirm- 
ing the  decision  of  the  Supreme  Court  of 
Tasmania,  but  on  different  grounds,  that 
having  regard  to  all  the  facts,  including 
the  age  of  the  tenant  for  life,  the  debt  due 
by  the  appointee,  and  the  fact  that  a  large 
sum  had  been  expended  by  the  appointor 
since  the  date  of  the  settlement  in  improv- 
ing the  settled  property  which  might  have 
been  charged  upon  the  land  in  the  hands 
of  the  appointee  in  favour  of  other  objects 
of   the   power,   the   plaintiffs   had   failed   to 
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establish    aHinnativcly    that    the    mortgage 
money    was    not    distributed    between    the 
mortgagors  with  due  regard  to  the  respec- 
tive   interests    of    the    appointor    and    ap- 
pointee.    Held,  further,  reversing  the  deei-    [ 
sion    of   tlie    Supreme   Court   of   Tasmania, 
that,  the  appointment  to  J.W.  being  a  valid 
exercise  of  the  power,  he  had  a  good  title 
to   the   estate    in   remainder,   and   that   his 
mortgage  to  the  Finance  Co.  could  not  be    J 
impeached    on    grounds    not    raised    by   the    j 
bill,      (lilbcrt   v.    Stanton,   2    C.L.E.    447.        ' 


be  used  for  a  particular  i)urpose  avowedly 
seeks  to  use  it  for  another  and  unauthorised 
purpose,  the  persons  against  whom  it  ia 
sought  to  be  so  used  may  object  to  its 
exercise.  Consequently  if  (questions  are 
avowedly  put  for  an  unautliorised  purpose 
the  person  interrogated  is  justified  in 
refusing  to  answer.  Mclhourne  Steamship 
Co  Ltd.  v.  ilooreheud,  15  C.L.R.  3.33. 


Power  of  appointment  —  Marriage  settle- 
ment —  Gift  out  of  specific  fund  —  Gift  of 
residue  —  Abatement  -  Proceeds  of  sale  — 
Rescission  —  New  appointment  —  Revocation 
— Substituted  gifts—Construction.] — See.  Set- 
TLEMKNT.  (I'Bfcktlt  V.  T luMees  Executors d; 
Agency  Co.,  5  CL.R.  512. 

Power  of  appointment  —  Property  over- 
which  deceased  had  general  power  of  appoint- 
ment by  will — Whether  property  over  which 
deceased  had  a  "  general  power  enabling  him 
by  will  or  deed  to  appoint."] — See  Adminis- 
tration. Webb  v.  McCracken,  3  C.L.R. 
1018. 

Power  of  appointment — Settlement  in  pur- 
suance of  power  in  will — Appointment  of  new 
trustee— New  beneficial  interest — "  Deed  of 
settlement."] — See  Stamp  Uutv.  Davidson 
V.  Chirnside,  7  C.L.R.  324. 

Power  of  attorney— Made  by  lunatic — 
Principal  and  agent— Effect  of  signature — 
Representation     of     agency— Estoppel,] — See 

Lunacy.  McLauyhlin  v.  Daily  Telegraph 
Newspaper  Co.  (No.  2)  ;  McLaughlin  v.  Vale 
of  Clwydd  Coal  Mining  Co.  {No.  2),  1  C.L.R. 
243,  479. 

Power  of  sale  -  Mortgage  Duty  of  mort- 
gagee—  Reckless  sale  —  Sale  at  an  undervalue 
— Sale  in  bad  faith  -  Measure  of  damages.]  — 
See  Mortgage.  Barns  v.  Queensland  National 
Bank,  3  C.L.R.  925. 

Power  of  States,  police  Brewers'  license 
fees  —  Duties  of  excise.  1  —  Ser  Constitv- 
TiONAL  Law.  Peterswald  v.  Bartley,  1 
C.L.R.   497. 

Public  officer.] — By  OrifjUh.  C..J.  :  When 
a  public  ofTicor  entrusted  with   a   power  to 
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I.  Appeal  to  Privy  Council 
II.  High  Court — 

(a)  Appeal 660 

(1)  Appealable  Amount  .  .      660 

(2)  Appeal  Book  .  .  .  .      661 

(3)  Costs — See  Costs  Below. 

(4)  Decision       Prima       Facie 

Wrong        .  .  .  .  .  .      661 

(5)  Dismissal  for  want  of  Pro- 

secution    .  .  .  .  . .      662 

(6)  Frivolous    and     Vexatious 

Suit  662 

(7)  Ground  not  taken  in  Court 

Below        .  .  .  .  .  .      662 

(8)  In  Forma  Pauperis        .  .      663 

(9)  Leave  663 

(10)  New  Trial— See  New  Trial 

Below. 

(11)  Notice  664 

(12)  Parties — See  Parties  Below. 

(13)  Question  of  Fact    ..  ..      664 

(14)  Seamen's        Compensation 

Act  667 

{15)  Setting  Down — Delay       ..      667 

(16)  Special      Leave — See      also 

Criminal  Matter  Below   .  .      668 

(17)  Time  672 

(18)  Two       Grounds,     one     not 

under  Constitution  .  .      673 

(/))  Criminal  Matter  .  .  .  .      674 

('■)  Declaratorj-  Order  - —  See  De- 
claratory Order  Below. 
{d)  Decree,  Power  to  Vary  .  .      676 

{e)  Demurrer  —  See  Demurrer  Be- 
low. 
(/)  Particulars  —  See   Particulars 

Below. 
ig)  Pleadings  —  See  Pleadings  Be- 
low. 
{h)  Relation   of  High   to   Supremo 

Court         677 
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III.  Supreme  Coukt — 

(a)  Appeal  from  Justices  —  Aban- 

donment 

67S 

(b)  Costs— .See  Costs  Below. 

(c)  Damages 

678 

(d)  Declaratory  Order  —  See  De- 

claratory Order  Below. 

(e)  Demurrer     —     See     Demurrer 

Below. 

(/)  Equity  Coiirt,  Jurisdiction 

679 

(7)  Interest  on  Judgments 

681 

(h)  New     Trial— See     New     Trial 

Below. 

( i)  Parties  — ,See  Parties  Below. 

(7)  Pleadings  —  .See  Pleadings  Below 

(k)  Power  to  Draw  Inferences 

682 

(/)  Staying  Action 

682 

{m}  Summary  Judgment   .  . 

683 

(«)  Trial  Without  Jury      .. 

685 

(0)  Verdict  by  Consent 

685 

IV.  County  Court 

686 

V.  District  Court 

688 

VI.  Local  Court 

689 

VII.  Justices 

690 

VIII.  Costs        

691 

IX.  Declaratory  Order    .  . 

702 

X.  Demurrer 

703 

XI.   New    Trial — .See  also  County 

Court  Above 

703 

XII.  Particul.ars 

709 

XIII.  Parties                

709 

XIV.  Pleading 

712 

XV.  Prohibition 

715 

XVI.  General.  . 

715 

I.  APPEAL  TO  PRIVY  COUNCIL 

Appeal  from  High  Court — Special  leave — 
Election  of  party  as  to  tribunal.] — If  a  party 
chooses  to  appeal  from  the  Supreme  Court 
of  a  State  to  the  High  Court  instead  of  to 
the  Privy  Council  and  the  judgment  ap- 
pealed from  is  affirmed  by  the  High  Court, 
the  Privy  Council  will  not  as  a  rule  enter- 
tain a  petition  for  special  leave  to  appeal. 
Tictorian  Rail  trays  Commissioners  V. 
Brot'-n,  P.C,  3  C.L.R.  11.32;  (1906)  A.C. 
381. 

Appeal  from  High  Court — Special  leave — 
No  question  of  law — Case  of  great  importance 
to  parties — No  question  of  public  importance.] 

— There  being  in  a  judgment  of  the  High 
Court  no  question  of  law  upon  whicli  that 
judgment  could  be  objected  to  the  fact  that 


tlie  ease  is  one  of  a  substantial  character 
and  of  great  importance  to  the  parties  is 
not  a  sufficient  ground  for  granting  special 
leave  to  appeal  to  the  Privy  Council.  Peti- 
tion for  special  leave  to  appeal  from  the 
judgment  of  the  High  Court  in  V.  Guthridge 
Limited  v.  Wilfley  Ore  Concentrator  Syndi- 
cate Limited,  3  C.L.R.  583,  dismissed.  Wil- 
fley  Ore  Concentrator  Syndicate  Ltd.  v.  'N. 
Guthridge  Ltd.,  P.C.  4  C.L.R.  202:  (1906) 
A.C.  548. 

Appeal  from  High  Court  Special  leave — 
Reasons  for  refusing — Judgment  appealed 
from  plainly  right  or  unattended  with  suffi- 
cient doubt.] — Spefial  leave  to  appeal  to  His 
Majesty  in  Council  from  a  judgment  of  the 
High  Court  will  not  be  granted  by  the  Judi- 
cial Committee,  even  in  a  case  involving  a 
large  amount  of  money  and  important  ques- 
tions of  law,  where  it  appears  to  them  that 
the  judgment  from  which  leave  to  appeal  is 
sought  is  plainly  right  or  unattended  with 
sufficient  doubt  to  justify  the  granting  of 
leave.  Observations  of  Lord  Watson  in  La 
Cite  de  ilontreal  v.  Les  Ecclesiastiques  du 
Seminaire  de  St.  Stilpice  de  Montreal,  14 
App.  Cas.  660,  at  p.  662,  as  to  the  rules  to 
be  followed  in  granting  special  leave  from 
the  Supreme  Court  of  Canada  applied.  Peti- 
tion for  special  leave  to  appeal  from  the 
judgment  of  the  High  Court  in  McLaughlin 
V.  Daily  Telegraph  Xewspaper  Co.  Ltd.,  1 
C.L.R.  243,  dismissed  with  costs  on  this 
ground.  Daily  Telegraph  yeicspaper  Co. 
Ltd.  V.  McLaughlin,  P.C,  1  C.L.R.  479; 
(1904)    A.C  776. 

Appeal  from  High  Court — Special  leave — 
Reasons  for  refusing  —  Question  not  again 
raisable  —  Sum  in  dispute  inconsiderable 
in  amount.] — Special  leave  to  appeal  from 
a  decision  of  the  High  Court  will  not  be 
granted  by  the  Privy  Council  where  the 
question  in  controversy  cannot  be  raised 
again,  and  where  the  sums  actually  in  dis- 
pute or  indirectly  affeoted  are  inconsider- 
able in  amount.  Petitions  for  special  leave 
to  appeal  from  the  judgments  of  the  High 
Court  in  Baxter  V.  Commissioners  of  Taxa- 
tion, yew  South  Wales.  4  C.L.R.  1087,  and 
Flint  V.  Webh,  4  C.L.R.  1178,  dismissed. 
Commissioners  of  Taxation  (X.S.W.)  v. 
Baxter;  Webb  v.  Flint,  P.C,  5  C.L.R.  308; 
(1908)   A.C  214. 
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Certificate    of    High     Court  Applica- 

tion for  certificate  —  '•  Special  reasons  " — 
The  Constitution,  s.  74.1— 'i'hc  principles 
applicahli'  to  tlio  gr.inting  Ijy  the  Privy 
Council  of  leave  to  appeal  from  the  High 
Court  or  from  the  Supreme  Court  of  a 
State  are  not  applicable  to  the  grantinfr 
of  a  certificate  under  s.  74  of  the  Consti- 
tution. Xo  general  rule  can  be  laid  do\vii 
as  to  what  are  '"  special  reasons  "  for  grant- 
ing such  a  certificate.  Tlie  following  rea- 
sons held  not  sufficient  for  granting  a  certi- 
ficate:— The  desire  of  the  governments  of 
all  or  some  of  the  States  that  an  appeal 
to  the  Privy  Council  should  be  allowed: 
that  the  decision  affects  a  large  number 
of  persons  in  many  of  the  States  and  the 
revenues  of  those  States;  that  the  deci- 
sion reverses  a  decision  of  the  Supreme 
Court  of  a  State.  Deahin  v.  Wchh;  Li/ne  v. 
Wchh.   1    C.L.E.   58.5. 


subjctt  to  the  right  of  the  States  to  tax 
tlieiu.  Per  lligginfi,  J. — Quaere,  whether,  if 
a  State  income  tax  on  salaries  of  federal 
servants  is  invalid  under  the  Constitution, 
the  Commonwealth  Parliament  can  validate 
siicli   a   tax.      Flint   v.    Welh.  4   C.L.K.    1178. 

Stay  of  proceedings  under  judgment  of 
High  Court— Appeal  to  Privy  Council  pend- 
ing.l — The  Privy  Couiicil  liaviiii;  irranted 
special  leavi'  t<>  appeal  from  a  judgment 
of  the  High  Court  in  its  ap|)e]late  juris- 
diction by  which  the  cause  was  remitted 
to  the  Supreme  Court  of  a  State  for  in- 
quiries, proceedings  under  such  judgment 
pending  the  appeal  were  stayed,  on  pay- 
ment into  Court  of  the  taxed  costs  of  the 
appeal  to  the  High  Court.  The  Court,  in 
the  absence  of  special  circumstances,  re- 
fused to  remove  the  stay.  Bai/ne  V.  Blake/ 
(Iriffith,  C.J.,  4  C.L.R.  944. 


Certificate  of  High  Court  -  The  Constitution 
(63  &  64  Vict.  c.  12),  S.  74.  •— The  Court  being 
equally  divided  in  opinion,  a  certificate  pur- 
suant to  s.  74  of  the  Constitution  was 
granted.  Colonial  Sugar  Refining  Co.  Lid. 
V.  The  .'ittg.-den.  of  the  Commonwealth,  15 
C.L.R.    182. 

Certificate  of  High  Court-  Decision  as  to 
limits  inter  se  of  constitutional  powers 
of  Commonwealth  and  State  ~  "  Special 
reasons  "  —  The  Constitution  i63  and  64 
Vict.  C.  12^.  S.  74.] — The  fact  that  a  decision 
of  the  Privy  Council,  on  a  question  of  law 
as  to  the  limits  inter  .sr  of  the  constitu- 
tional j)owers  of  the  Commonwealth  and 
the  States,  is  contrary  to  a  previous  deci- 
sion of  the  High  Court  as  to  which  a  certi- 
ficate under  s.  74  of  the  Constitution  has 
been  asked  and  refused,  held  not  to  be  of 
itself  a  sufficient  special  reason  for  granting 
a  certificate  as  to  another  decision  of  the 
High  Court  following  its  previous  decision. 
The  inconvenience  caused  by  the  existence 
of  those  contrary  decisions  held  not  to  be 
a  sufficient  reason.  Per  (Iriffith,  f'.J.. 
O'Connor,  J.,  and  /.saar.s.  .T. — That  incon- 
venience can  be  removed  by  the  Common- 
wealth Parliament  exercising  its  powers 
under  s.  77  (ii.)  of  the  Constitution.  Per 
(Iriffith,  C.J. — That  inconvenience  can  also 
be  removed  by  the  Commonwealth  I'arl la- 
ment   making    its    grants    to    its    servants 


II.   HIGH  COURT. 

(a)  Api'kal. 

(I)   Appealable  Amount. 

Appealable  nature  of  judgment  —  Affi- 
davit —  Final  judgment  —  Judiciary  Act 
1903  (No.  6  of  1903),  s.  35  —  Rules  of  High 
Court  1903,  Part  II.,  s.  III.,  Rule  7a.]  —  In 
an  atlidavit  under  the  Rula  of  the  High  Court 
19U3,  Part  II.,  s.  III.,  Rule  7a,  as  to  th& 
appealable  nature  of  a  judgment,  the  state- 
ment that  the  judgment  involves  indirectly 
a  question  respecting  property  of  the  value 
of  £300  is,  in  the  absence  of  evidence  to  the 
contrary,  a  sufficient  statement  of  the  value- 
A  judgment  of  the  Supreme  Court  of  a  State 
dismissing  an  application  to  expunge  a  trewle 
mark  from  the  register  is  a  final  judgment 
from  which  an  appeal  lies  to  the  High  Court 
without  leave.  As-hton  db  Parsons  Ltd.  v. 
Gould,  7  C.L.R.  598. 

Judgment  involving  claim,  demand  or 
question  to  or  respecting  property  amounting 
to  £300~Judiciary  Act  1903  (No.  6  of  1903), 
s.  35  (1)  (a),  (2)  Judgment  ordering  trustee 
to  pay  costs — Right  of  trustee  to  apoeal.l — 
An  action  was  brought  by  a  remainderman 
asking  for  a  declaration  that  the  trustees 
were  liable  to  keep  and  maintain  the  pro- 
perty and  the  buildings  and  fences  thereon 
ill  rcp.TJr  during  the  life  of  the  tenant  for 
life.       i'lie    }>roperty    was    valued    at    about 
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£2,000,  and  the  buildings  and  fences  thereon 
at  over  £300.  Held,  that  a  judgment  of 
the  Supreme  Court  of  a  State  refusing  any 
relief  was  a  judgment  which  involved  a 
claim,  demand,  or  question  to  or  respect- 
ing property  amounting  to  or  of  the  value 
of  £300  within  the  meaning  of  the  Judiciary 
Act  1903,  s.  35  (1)  (a),  (2),  and  there- 
fore that  an  appeal  to  the  High  Court  lay 
witliout  leave.  Per  0'Conno7\  J. — The  mea- 
sure of  the  appealable  amount  is  the  value 
of  the  appellant's  interest  in  the  property 
or  civil  right.  An  order  refusing  a  trustee 
his  costs  is  subject  to  appeal,  as  is  also  the 
question  as  to  whether  the  trustee  has  been 
guilty  of  such  misconduct  as  to  disentitle 
him  to  costs.  Judgment  of  Supreme  Court 
of  Victoria  varied.  Amos  v.  Fraser,  4 
C.L.R.  79. 

(2.)   Appeal  Book. 
What  documents  to  be  inserted— Rules  of 
ffigh  Court  1903,  Part  II.,  s.  IV.,  rr.  11, 15. J— 

In  preparing  tlie  ajtpeal  book  for  an  appeal 
from  the  Supreme  Court  of  a  State,  tht- 
appellant  is  not  required  by  the  Rules  of 
the  High  Court  1003,  Part  II..  s.  IV.,  rr. 
11,  15,  to  include  all  the  documentary 
evidence,  but  should  include  such  docu- 
ments as  he  thinks  necessary.  The  respon- 
dent may  apply  to  the  Court  to  have  in- 
serted any  documents  which  he  thinks  are 
necessary,  and  which  have  been  omitted. 
Wilkic  V.  Wilhic,  2  C.L.R.  383. 

(3)     Costs. — See    Costs,    below. 

(4.)  Decision  Prima  Facie  Wronc;. 

Statutory  prohibition— Judiciary  Act  1903 
(No.  6  of  1903),  s.  39  (2)  (b)— Rules  of  High 
Court,  22nd  August.  1904,  Part  II.,  s.  III., 
rule  l~Justices  Act  1902  (N.S.W.)  (No.  27  of 
1902),  s.  112.1— The  Court  will  construe  s.  39 
(2)  ib)  of  the  Jiidiciart)  Act  liberally  in 
favour  of  a  party  desiring  to  appeal. 
Therefore,  where  a  rule  nisi  for  a  prohibi- 
tion was  souglit  in  respect  of  a  decision 
of  an  inferior  Court  of  New  South  Wales 
exercising  federal  jurisdiction,  that  being 
tiie  mode  provided  by  s.  112  of  the  Justices 
Act  1902  (X.S.W.)  for  appeal  to  the  Su- 
preme Court  from  a  decision  of  such  an 
inferior  Court,  the  High  Court  will  not 
necessarily  require  to  be  satisfied   tliat  the 


decision  was  pri)na  facie  wrong,  although 
it  is  the  practice  in  Xew  South  Wales  for 
the  Supreme  Court  to  insist  on  being  so 
satisfied  under  similar  circumstances.  IJx- 
parte  Gordon,  3   C.L.R.   724. 

(5.)  Dismissal  for  want  of  Prosecution. 
Failure  to  set  down  appeal  for  hearing  — 
Transcript,  extension  of  time  for  lodging- 
Rules  of  the  High  Court  1911,  Part  II.,  s.  III., 
rr.  15.  18.1 — Where  an  appellant  to  the  Hi<;h 
Court  from  the  Supreme  Court  of  a  State^ 
who  has  given  notice  of  appeal  and  lodgel 
the  security,  h.as  by  a  slip  failed  to  set 
down  the  appeal  for  hearing  on  the  proper 
day  the  appeal  will  not  be  dismissed  for 
want  of  prosecution  under  the  Rules  of  the 
High  Court  1911,  Part  II.,  Sec.  III.,  r.  15, 
where  there  is  no  reason  to  suppose  that  the 
appellant  does  not  intend  to  prosecute  the 
appeal,  if  the  respondent  has  suffered  no- 
loss,  and  if  the  slip  has  had  no  effect  by^ 
way  of  putting  off  the  hearing  of  the  appeal. 
An  order  made  ex  parte  for  extending  the 
time  for  lodging  the  transcript  will  not  be 
set  aside  if  the  respondent  is  in  no  w.ay 
aggrieved  by  it.  Rankin  v.  Palmer,  1ft 
C.L.R.  285.  " 

(6.)  Frivolous  and  Vexatious  Suit. 
Appeal  from  interlocutory  judgment  — 
Order  dismissing  suit  as  frivolous  and  vexa- 
tious— Notice  of  appeal  not  filed  in  time — 
Rules  of  High  Court  1903,  Part  II.  s.  I„  rr, 
4,  5.] — .An  order  made  t>y  a  .Justice  of  the 
High  Court  dismissing  a  suit  as  frivolous 
and  vexatious  is  not  a  final  judgment  witliin 
the  meaning  of  r.  4  of  the  Appeal  Rules, 
sect.  I.,  and.  therefore,  notice  of  appeal 
from  such  an  order  must  be  filed  within 
ten  days  from  the  date  of  the  order,  as 
required  by  rr.  4,  sub-sec.  (2).  and  5. 
Notice  of  appeal  by  the  plaintiff  from  an 
order  made  by  Barton,  J.,  on  22nd  October, 
1908.  dismissing  the  plaintiff's  suit  as 
frivolous  and  vexatious,  struck  out  on  the 
ground  that  it  was  not  filed  in  time. 
Roberts  v.  Roberts  cf  Moffatt,  7  C.L.R.  566. 

(7.)  Grovmd  not  taken  in  Court  below. 

Direction  of  Judge.! — ^^'he^e  a  defendant 
obtained  a  verdict,  the  Judge  having  di- 
rected the  jury  in  his  favour  on  a  certain 
ground,    and   the    verdict    was    subsequently 
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set  aside  ami  a  new  trial  granted  by  the 
Supreme  Court,  he  was  allowed,  on  the 
hearing  of  his  appeal  from  the  judgment  of 
the  Supreme  ("curt,  to  support  the  original 
direction  of  the  Judge,  upon  a  ground  not 
taken  at  the  trial  or  before  the  Supreme 
Court,     yolan  v.  Clifford,  1  C.L.R.  429. 

(8)    In   Forma   Pauperis. 

Costs.] — The  High  Court  will  not  as  a 
rule  order  an  unsuccessful  appellant  in 
forma  pauperis  to  pay  costs  of  the  appeal 
beyond  the  amount  paid  into  Court  as 
security.     Broun  v.  Broun  4  C.L.R.  595. 


(9.)   Leave. 

Interlocutory  judgment — Judiciary  Act  1903 
(No.  6  of  1903),  s.  35.]— Lender  s.  :]r>  of  the 
.Judiciarij  Act  1003  an  appeal  from  an 
interlocutory  judgment  may  be  brought  to 
the  High  Court  by  leave  in  every  case  in 
which  there  would  be  an  appeal  to  that 
Court  as  of  right  from  the  final  judgment  in 
the  action  or  suit  in  which  the  interlocutory 
judgment  was  given.  WiUis  v.  Trequair,  3 
C.L.R.  912. 

New  trial  refused  on  certain  grounds  but 
granted  on  others.  1 — Qnrn  r- .  whether  an  order 
of  the  Suprcnif  Court  of  a  State  refusing 
to  grant  a  rule  nisi  for  a  new  trial  on  cer- 
tain grounds,  but  granting  it  on  others,  is 
quoad  the  refusal,  an  interlocutory  judg- 
ment,    yolan  V.  Clifford.   1    C.L.R.  429. 

Right  of  appellant  to  question  interlocutory 
order  on  apoeal  from  final  judgment. 1 — On 
an  appeal  from  a  linal  judgment  of  the 
Supreme  Court  of  a  State,  it  is  open  to 
the  appellant,  without  obtaining  leave,  to 
question  any  interlocutory  or  other  order. 
which  was  a  .step  in  the  procedure  leading 
Tip  to  the  final  judgment.  A  defendant 
against  whom  a  verdict  for  £500  had  been 
obtained  in  an  action  at  nisi  prius  in  the 
Supreme  Court  of  New  South  Wales,  ap- 
plied to  the  Full  Court  of  the  State  for  a 
rule  nisi  for  a  new  trial  on  several  grounds. 
A  rule  was  refused  on  certain  grounds,  and 
granted  on  others;  but  on  the  motion  to 
make  the  rule  absolute,  it  was  discharged. 
The  defendant,  being  desirous  of  appealing 
to  the  High  Court  from  the  final  judgment 
of  the  Supreme  Court  and  of  raiding  on  the 


ajjpeal  the  grounds  as  to  which  that  Court 
liad  decided  against  him  on  the  application 
for  a  rule  nisi  moved  tlie  High  Court  for 
leave  to  appeal  from  the  order  of  the  Su- 
preme Court  refusing  to  grant  a  rule  nisi 
on  those  grounds.  Held,  that  leave  was  not 
necessary.  Crowley  v.  Glissan,  2  C.L.R. 
402. 

Rule  upon  which  Court  will  act  in  granting 
leave  Question  of  fact — Trial  before  Judge — 
Rehearing-  Chief  Judge  in  Equity  of  N.S.W.] 
^An  ajjpeal  from  the  decision  of  the  Chief 
•ludgc  in  Equity  of  N.S.W.  is  a  re-hearing, 
and  in  dealing  with  his  findings  on  ques- 
tions of  fact  the  High  Court  will  re-con- 
sider the  materials  that  were  before  the 
Judge,  applying  the  rules  laid  down  in 
Coglan  v.  Cumberland.  (1898)  1  Ch.  704. 
McLaughlin  v.  Daily  Telegraph  Xeuspaper 
Co.  (Xo.  2)  :  McLaughlin  v.  Vale  of  Chcydd 
Coal  Mining  Co.  (Xo.  2),  1  C.L.R.  243. 

(10.)    Xew  Trial. —  See  Xew  Triax,  below. 

(11.)  Xotice. 
Extension  of  time  for  giving-  Rules  of  the 
High  Court  1903,  Part  L,  Order  XLV.,  r.  6  ; 
Part  H..  ss.  1..  r.  4  :  s.  IIL.  r.  ^.^~~S,mhlo 
Uiths  of  the  Hifih  Court  1903,  Tart  I., 
Order  XLV.,  r.  6,  does  not  apply  to  an 
appeal  from  the  Supreme  Court  of  a  State, 
and  tlie  High  Court  has  no  jurisdiction  to 
extend  the  time  for  giving  notice  of  such 
an  appeal.  Lever  Bros.  Ltd.  v.  (!.  Moirling 
d-    Son:    Griffith.    C.J..    5    C.L.R.    510. 


(12. 


Parti. 


I'AiniES.   below. 


(13.)   Question  of  Fact. 

Decision  on^Inference  from  undisputed 
facts  Reversal  of  judgment. 1—Tlii>  mi.-  that 
an  ap])cllate  Court  ought  not  to  disturb  the 
conclusions  of  the  Court  appealed  from  on 
a  question  of  fact  has  no  application  where 
there  is  no  conflict  of  testim.ony.  and  the 
only  question  of  fact  is  the  proper  inference 
to  be  drawn  from  the  undisputed  facts. 
Thurburn  v.  Steward.  L.R.  3  P.C.  478,  fol- 
lowed.     Lul:c    V.    Waitr.    2    C.h.]\.    252. 

Decision  on-  Reversing  finding  of  fact — 
Weight  of  evidence  Action  for  possession  of 
land  Adverse  possession.]  \\l>ere  n  Judge 
in    deciding    between    witnesses    has    given 
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credence  to  verbal  testimony  which  turns 
out,  on  more  careful  analysis,  to  be  substan- 
tially inconsistent  with  itself,  or  with  in- 
disputable fact,  a  Court  of  Appeal  will 
reverse  his  findings  based  on  such  verbal 
testimony.  In  an  action  to  recover  posses- 
sion of  land,  the  defence  being  possession 
for  over  fifteen  years,  the  whole  case  turned 
on  the  particular  time  at  which  a  certain 
fence  was  erected  on  the  land.  The  Su- 
preme Court  having  found  that  it  was  not 
erected  before  a  certain  date.  Held,  by 
Griffith.  C.J.,  and  Isaacs,  J.  {Barton,  J., 
dissenting)',  that  the  indisputable  evidence 
established  that  the  fence  was  erected  before 
that  date.  Crainc  y,  ,  Australian  Deposit 
and  Mortgage  Bank,  Ltd.,  15  C.L.E.  389. 

Decision  on — Trial  before  Judge.] — On  an 

appeal  from  the  decision  of  a  Judge  of  first 
instance  on  a  question  of  fact,  where  the 
question  turns  on  the  credibility  of  wit- 
nesses, who  have  been  subjected  to  cross- 
examination,  and  the  Jvidge,  having  had 
tlie  opportunity  of  seeing  and  hearing  the 
witnesses,  has  deliberately  come  to  a  con- 
clusion as  to  which  side  has  given  the  cor- 
rect version,  the  Court  of  Appeal  will  not 
disturb  his  finding  unless  it  is  clearly  satis- 
fied that  the  finding  was  wrong.  Wilson  v. 
Carmirhael,  2  C.L.E.   191. 

Decision  on — Trial  before  Judge — Reversal 
of  findings.] — -Althou,2li  on  an  appeal  from  a 
Judge  of  first  instance  sitting  without  a 
jury,  it  is  the  duty  of  the  Court  of  Appeal 
to  reconsider  the  evidence  and  give  its 
judgment  according  to  its  own  opinion,  yet 
where  the  evidence  has  been  given  viva  voce, 
and  there  has  been  a  conflict  of  evidence, 
the  Court  of  Appeal  will  not  reverse  the 
decision  of  the  Judge  on  questions  of  fact 
depending  upon  the  credibility  of  witnesses, 
unless  it  sees  clearly  that  the  decision  was 
wrong.  Per  Griffith,  C.J.— A  Court  of  Ap- 
peal is  more  reluctant  to  reverse  a  decision 
of  a  Judge  of  first  instance  which  is  against 
the  party  on  whom  the  burden  of  proof 
lies  than  where  the  contrary  is  the  case. 
A  decision  of  the  Full  Court,  reversing  a 
decision  of  the  Judge  in  divorce,  dismissing 
a  petition  for  dissolution  of  marriage  on 
the  ground  of  adultery,  was  reversed  by  the 
High  Court  on  the  ground  that,  the  Judge 
having  refused  to  accept  the  evidence  of  the 


main  witnesses  called  by  tlie  petitioner  to 
prove  the  adultery,  there  was  nothing  in 
the  evidence  to  justify  the  Court  in  holding 
that  the  Judge  was  wrong  in  so  doing  or 
in  declining  to  find  on  the  rest  of  the 
evidence  that  adultery  had  been  committed. 
Decision  of  the  Supreme  Court:  Dearman 
v.  Dearman  and  Pettitt,  (1908)  8  S.R. 
(X.S.W.)  457,  reversed,  and  judgment  of 
Simpson,  J.,  restored.  Dearman  v.  Dear- 
man,  7  C.L.R.  549. 

Finding  on  question  of  fact — Parol  evidence 
— Credibility  of  witnesses.] — The  Judge  of 
first  instance  has  the  best  opportunity  of 
judging  as  to  the  credibility  and  demeanour 
of  the  witnesses,  and  his  finding  on  a  ques- 
tion of  fact,  as  to  which  there  was  a  direct 
conflict  of  parol  evidence,  will  not  be  inter- 
fered with  by  a  Court  of  Appeal.  Edioards 
V.  Curator  of  Intestate  Estates,  15  C.L.R. 
461. 

Undisputed  questions  of  fact — Unreasonable 
finding  of  jury — Duty  of  Court  of  Appeal — 
Supreme  Court  Rules  1909  (W.A,),  Order 
XXXVIIL.  r.  10.]— Tf  upon  the  undisputed 
facts  a  jury,  properly  understanding  the 
case,  could  not  reasonably  have  found  a 
verdict  for  the  plaintiff,  it  is  the  duty  of 
the  Court  of  Appeal  under  Order  XXXVIIL, 
r.  10,  of  the  Supreme  Court  Rules  1909 
(W.A.)  to  enter  judgment  for  the  defen- 
dant. At  the  trial  of  an  action  against  an 
insurance  company  upon  a  fire  insurance 
policy  which  contained  a  condition  that  the 
insurance  was  to  cease  to  attach  unless 
before  the  occurrence  of  any  loss  or  damage 
the  company's  written  sanction  was  ob- 
tained, if  the  nature  of  the  occupation  of 
the  property  insured  was  changed  so  as  to 
increase  the  risk  of  loss  or  damage  by  fire, 
the  jury  found  that,  although  there  had 
been  a  change  in  the  nature  of  the  oecu- 
])ation  of  the  property  without  the  sanction 
of  the  company,  the  change  had  not  been 
sucli  as  to  increase  the  risk  of  loss  or 
damage  by  fire;  and  judgment  was  entered 
for  the  plaintiffs.  On  appeal  to  the  Full 
Court  this  judgment  was  reversed  on  con- 
sideration of  the  undisputed  facts.  Held 
(Higgins.  J.,  dissenting),  that  the  principle 
above  stated  applied  to  this  case,  and  that, 
therefore,  the  Full  Court  Avas  right  in  enter- 
ing  judgment    for   the    defendant    company. 
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Pii-  Higgiiifi.  J. — (1n  tlie  true  construction 
of  the  policy,  it  wos  not  enough  to  show 
tliat  the  introduction  of  firc'j)laces  and  fire 
increased  the  risk  of  fire;  the  true  ques- 
tion was.  did  the  change  from  the  business 
of  storage,  no  matter  what  is  stored,  to  the 
business  of  wool-scouring  increase  the  risk 
■of  loss  by  tire:  and  it  was  not  shown  that 
the  jury  could  not  have  honestly  and  intel- 
ligently found  that  it  did  not.  Wilshirr  v. 
Huardian  Assurance  Co.  Ltd.,  15  C.L.R.  .IKi. 

(14.)   Seamen's  C'ompensatiim  Act. 

Seamen's  Compensation  Act  1909,  s.  13 — 
Appeal  to  High  Court — Judicial  order.! — •^'i 
order  made  for  the  detention  of  a  ship 
under  that  section  is  a  judicial  order,  from 
which  an  appeal  lies  to  the  High  Court. 
Owners  of  Kalibia  v.  Wilson.  11  C.L.R. 
089. 

(1.').)  Setting  Down— Delay. 
Time  for  setting  down  -  Delay  —  Rules  of 
the  High  Court  1903.  Part  II.,  s.  III.,  r.  12 
(Amended 22nd  August,  1904)— Costs.  1-Whero 
:in  a])pellant  has  a  substantial  ground  of 
ai)peal,  and  has  shown  his  hnna  fides  by 
promptly  giving  security  aiid  taking  all 
•other  necessary  steps  in  tlie  i)rosecution  of 
his  appeal,  the  mere  failure  to  set  the  ap- 
peal down  for  hearing  at  the  proper  sittings 
-of  the  Court,  as  prescribed  by  the  Appeal 
Rules,  is  not  in  itself  a  sufficient  ground 
for  dismissing  the  appeal  for  want  of  prose- 
cution. An  appellant  tiled  and  served  no- 
tice of  appeal  on  7th  Septenil)er.  1904,  and 
on  the  next  day  lodged  security,  £50, 
though,  under  the  Appeal  Rules,  he  need  not 
have  done  so  till  three  months  later.  By  r. 
12  of  s.  III.  of  the  Amended  Appeal 
Rules  of  22nd  August,  1904,  the  appellant 
was  bound,  under  these  circumstances,  to 
set  down  the  apjjeal  for  hearing  at  the 
sittings  of  the  High  Court  in  November, 
1904.  whereas,  if  he  had  waited  until  the 
expiration  of  the  three  months  allowed 
for  the  giving  of  security,  he  would  not 
have  been  obliged  to  set  the  appeal  down 
until  the  subsequent  sittings.  The  appeal 
not  having  been  set  down  within  the  time 
prescribed,  certain  of  tlie  respondents  moved 
to  have  it  dismissed  for  want  of  pro.secu- 
tion.  The  motion  was  dismissed  upon  the 
^jtpellant    undertaking    to    set    the    appeal 


down  for  hearing  at  the  then  present  sit- 
tings, but  the  ai)pellant  was  ordered  to 
pay  the  costs  of  the  motion.  The  Court 
refused  to  make  the  payment  of  these  costs 
by  the  appellant  a  condition  precedent  to 
the  entertaining  of  the  appeal.  Brickirood 
V.  Young,  2  C.L.R.  74. 

(KJ)  Special  Leave. 
.SVc  also  Cki.minal  M.attek,  below. 
Decision  of  Supreme  Court  plainly  right — 
Jurisdiction  of  justices — Nearest  Court  of 
Petty  Sessions  Judicial  notice — Justices  Act 
(N.S.W.)  (No.  27  of  1902),  s.  20— Liquor  Act 
(N.S.W.).  (No.  18  of  1898).  s.  107.1— Sec.  107 
of  the  Liquor  Art  1S9S  (N.S.W.)  provides 
that  the  Court  of  Petty  Sessions  nearest  to 
the  place  where  an  offence  was  committed 
shall,  except  in  certain  cases,  have  jurisdic- 
tion to  hear  and  determine  informations 
and  complaints.  A  publican  was  charged 
at  the  Court  of  Petty  Sessions  in  a  country 
town  with  having  committed  an  offence  in 
that  town.  The  magistrate  dismissed  the 
information  on  the  ground  that  the  onus 
was  on  the  complainant  to  show  that  the 
Court  of  Petty  Sessions  was  the  nearest  to 
the  place  where  the  offence  was  committed 
and  no  such  evidence  had  been  given.  The 
Supreme  Court  held  on  appeal  that  the 
magistrate  should  have  taken  judicial  no- 
tice of  the  fact  that  the  Court  of  Petty 
Sessions  was  the  nearest,  and  also  that  by 
s.  20  of  the  Jusiices  Act  1902  (N.S.W.) 
the  onus  lay  on  the  defendant  to  prove  the 
contrary.  Special  leave  to  appeal  from  this 
decision  was  refused  by  the  High  Court  on 
the  ground  that  the  decision  as  to  the 
qui'stion  of  judicial  notice  was  plainly 
right,  and  therefore  no  question  as  to  the 
construction  of  s.  20  of  the  Jvsticcs  Aef 
was  involved.  Special  leave  to  appeai 
from  the  decision  of  the  Supreme  Court  of 
X.S.W.:  f'oolc  V.  Carberr,/,  2.3  N.S.W.  W.N. 
75,  nfii'^od.     rnrhrrri/  v.  rook.  .3  C.L.R.  995. 

Jurisdiction    of    inferior    Court     Objection 
not  taken  in  that  Court     Lying  by     Smallness 

of  amount.]  In  ;iii  iicli.in  df  oj.otnirMit  in  tbo 
I. oral  Court  the  lespondent  obtained  an 
<.rd.r  under  tlie  Small  Debts  Act  (W.A.), 
(27  Vict..  No.  21),  for  recovery  of  posses- 
sion of  certain  premises  of  the  annual  value 
of  not  more  than  £20.     The  appellant  made 
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no  objection  to  the  jurisdiction  of  the 
Court.  The  time  for  issuing  execution  was 
allowed  to  expire.  Afterwards  the  respon- 
<ient  brought  an  action  in  the  Supreme 
Court  founded  on  the  judgment  of  the 
Local  Court.  The  Chief  Justice  at  Xisi 
Prius  held  that  the  judgment  of  the  Local 
Court  was  conclusive,  and  rejected  evidence 
tendered  by  the  appellant  to  show  that  the 
case  was  not  within  its  jurisdiction.  The 
■Supreme  Court  of  Western  Australia  af- 
firmed his  decision.  On  an  application  for 
special  leave  to  appeal  from  the  judgment 
-of  the  Supreme  Court:  Held,  that,  even 
If  the  Supreme  Court  was  in  error  in  hold- 
ing that  the  judgment  of  an  inferior  Court 
■could  not  be  disputed  unless  it  had  been 
-disputed  in  the  Local  Court  itself,  the  dis- 
■cretion  of  this  Court  to  grant  special  leave 
"to  appeal  should  not  be  exercised  where  so 
small  an  amount  was  involved,  and  where 
-the  appellant  had  lain  by  in  the  Local 
Court  and  taken  the  chance  of  a  judgment 
in  his  favour.  Rule  in  Mayor  of  London 
T.  Cox,  L.R.  2  ILL.  2.30,  applied.  Special 
leave  to  appeal  from  AUard  v.  Zimpel, 
7  W.A.L.R.  17,  refused.  Zimpel  v.  Allard, 
■2  C.L.R.  117. 

Matter  of  public  interest— Not  granted  on 
mere  questions  of  fact — Judgment  appealed 
from  unattended  with  sufficient  doubt.] — 
fJpecial  leave  to  appeal  to  the  High  Court 
from  a  judgment  of  the  Supreme  Court  of 
ti  State,  in  a  case  involving  less  than  the 
tippealable  amount,  will  not  be  granted  by 
-the  High  Court  where  the  questions  involved 
ure  mere  questions  of  fact,  nor,  even  in  a 
case  involving  an  important  question  of 
law,  if  the  judgment  from  which  leave  to 
appeal  is  sought  appears  to  the  Court  to  be 
unattended  Avith  sufficient  doubt  to  justify 
the  granting  of  leave.  Daily  Telegraph 
Xeirspaper  Co.  lAd.  v.  MeLatighlin,  1  C.L.R. 
470:  (1004)  A.C.  776.  followed.  Special 
leave  to  appeal  from  Johansen  v.  City 
Mutual  Life  Assurance  Society.  (1904)  St. 
T?.  Qd.  288,  refused.  Johansen  v.  City 
Mutual  Life  Asstiranre  Society  Ltd..  2 
C.L.R.  186. 

No  appeal  as  of  right— Judiciary  Act  1903 
(No.  6  of  1903),  s.  35  (a)  (3).l— On  the  hearing 
of    an     appeal    from    a    judgment    of    the 


be  heard  without  special  leave,  the  High 
Court  held  that  the  judgment  appealed 
from  was  not  one  from  which  an  appeal 
lay  as  of  right  under  s.  39  of  the  Judiciartf 
Act  1903,  but  allowed  the  appellant  to  move 
forthwith  for  special  leave  to  appeal,  and 
proceed  at  once.  Daniel  v.  Daniel,  4  C.L.R. 
563. 


uproiiic  Court,  which  had  l)een  set  down  to 


Rescission— Question  of  fact  involved — 
Estoppel  by  delay — Reference  of  cause  to 
arbitration  by  Judge — Directions  to  arbi- 
trator— Mode  of  taking  exception  to  rulings 
of  law — Time  for  taking  objection.] — An 
action  at  Xisi  Prius  was  referred  by  the 
Jiulge  to  an  arbitrator.  By  the  order  of 
reference  the  Jiidge  directed  that  a  plea 
of  the  defendant  should  be  treated  by  the 
arbitrator  as  a  plea  of  payment  of  part. 
The  arbitrator  entered  upon  the  reference, 
I  and  no  objection  was  taken  by  the  defen- 
I  dant  to  the  Judge's  direction.  1'he  arbi- 
i  trator  having  made  an  aAvard  in  favour 
j  of  the  plaintiff,  a  verdict  was  entered  ac 
cordingly.  The  defendant  then  moved  for 
a  new  trial,  upon  the  ground  that  the  rul- 
ings and  directions  in  the  order  of  refer- 
ence were  wrong.  The  Supreme  Court  held 
that  the  defendant  was  estopped  by  his 
delay  from  taking  objection  to  the  Judged 
rulings,  and  refused  to  grant  a  new  trial. 
Special  leave  to  appeal  to  the  High  Court 
from  this  decision  was  granted,  but  was 
rescinded  on  the  hearing  of  the  appeal  on 
tlie  ground  that  the  inference  to  be  draAvn 
from  the  conduct  of  the  defendant  was  one 
of  fact  to  be  drawn  from  the  circumstances, 
and  that  having  been  decided  against  the 
defendant  by  the  Supreme  Court,  the  only 
matter  involved  in  their  decision  was  a 
question  of  fact,  and  the  case  was  not  one 
in  Avhich  special  leave  to  appeal  should  be 
given.  Semhle.  that  the  proper  course  for 
the  defendant  to  have  adopted  under  the 
circumstances,  if  he  complained  of  the 
Judge's  direction  to  the  arbitrator,  was 
to  have  objected  to  the  direction  at  the 
time,  and,  if  his  objection  was  overruled,  to 
liave  moved  summarily  to  have  the  judg- 
ment upon  the  award  set  aside,  or  to  have 
moved  for  a  new  trial  on  the  ground  of 
misdirection.  If  the  order  of  reference  was 
by  inadvertence  wrongly  drawn  up  without 
the    defendant    having    an    opportunity    of 
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object inj,'  at  tlic  time,  he  should  luive  ap- 
plied to  the  Judge  to  have  it  amended.  If 
a  party,  when  he  has  the  <)p|)ortmiity  of 
objecting,  lies  by  and  thereby  puts  tlie  other 
party  in  a  worse  position,  tlie  Court  in  tlie 
e.xercise  of  its  discretion  may  properly  re- 
fuse to  allow  liim  to  take  the  objection 
afterwards.  Special  leave  to  appeal  from 
Munro  v.  Murray,  22  N.S.W.  W.X.  113,  re- 
scinded.    Murray  v.  Munro,  .3  C.L.R.  788. 

Right  of  appeal  to  Supreme  Court  Judiciary 
Act  1903  (No.  6  of  1903),  s.  35  The  Con- 
stitution (63  &  64)  Vict.  c.  12).  s.  73.1 
Special  leave  to  appeal  tu  the  Iligli  Court 
from  a  decision  of  an  inferior  Court  of 
Victoria  refused  on  the  ground  that  there 
was  a  right  of  appeal  to  the  Supreme  Court. 
The  question  whether  the  High  Court  has 
jurisdiction  under  s.  73  of  the  Constitu- 
tion to'  entertain  an  appeal  direct  from 
such  a  decision  should  not  be  raised  in  a 
case  in  which  there  is  an  appeal  to  another 
Court.  Kamarooka  Gold  Mining  Co.  v. 
Kerr.   6   C.L.R.  255. 

Rule  upon  which  the  Court  will  act  in  grant- 
ing leave — Rescission— Judiciary  Act  1903 
'No.  6  of  1903),  ss.  35,  39— Constitution  of 
the  Commonwealth,  ss.  71.  73  Claims  against 
the  Commonwealth  Act  1902  (No.  21  of  1902), 
ss.  3,  6,  7.|— Th.>  i-ule  laid  down  by  the 
.Judicial  (  ommittee  in  Prince  v.  (iagnon, 
8  App.  Cas.  103,  at  p.  10.').  as  to  granting 
special  leave  to  appeal  in  cases  below  the 
appealable  amount  adopted.  The  plaintiff 
had  obtained  a  verdict  for  £200  damages 
in  an  action  for  negligence  against  the  de- 
fendant, sued  as  nominal  defendant  on  be- 
half of  the  Commonwealth.  The  defendant 
appealed  to  the  Full  Court  of  New  South 
Wales,  and  on  20th  August,  1903,  that 
Court,  in  the  exerci.se  of  the  federal  juris- 
diction conferred  upon  it  by  the  Claims 
^againut  the  Commonucalth  Act  1902,  dis- 
charged the  defendant's  rule  nisi  for  a  new- 
trial,  with  costs.  On  25th  Augu.st  in  the 
same  year  the  Judiciary  Act  1903  was 
passed,  and  on  15th  October  following,  the 
High  Court  granted  to  the  defendant  special 
leave  to  appeal  from  the  decision  of  tlie 
Supreme  Court  of  New  South  Wales.  The 
plaintiff  moved  to  rescind  the  order  grant- 
ing leave  on  the  grounds  (1)  that  the 
Court  had  no  jurisdiction  to  entertain  the 


appeal  iiiasnuiiii  as  the  judgment  appealed 
from  was  pronounced  before  the  passing 
of  the  Judiciary  Act,  and  the  case  did  not 
fall  within  those  enumerated  in  a.  35  of 
that  Act  as  cases  in  which  appeals  might 
be  brought  from  such  jiulgments;  and  (2) 
that  the  case  was  not  of  such  a  nature- 
as  to  justify  the  Court  in  granting  special 
leave  to  ai)peal  even  it  had  jurisdiction. 
It  was  not  clear  whether  the  judgment  ap- 
pealed from  had  jirocecdcd  ui>on  a  sup- 
posed general  rule  of  law  or  upon  the 
special  facts  of  the  case.  The  motion  for 
leave  to  ai>i)eal  was  rescinded.  Dnlyarno 
V.    Ilnnnah.    1    C.L.Pv.    1. 

Verdict  of  jury— Judgment  reversed.! — In 
an  action  in  tlu>  Supreme  Court  of  Western 
Australia  the  jury  found  a  verdict  for  the 
])laintiff  for  £200,  and  judgment  was  en- 
tered accordingly.  On  application  to  the 
F\ill  Court  to  set  aside  the  judgment  on 
the  ground  of  absence  of  evidence,  the 
Full  Court  reversed  the  judgment  below 
and  entered  judgment  for  the  defendants. 
Special  leave  to  appeal  to  the  High  Court 
was  refused.  Cameron  v.  fnvln,  5  C.L.K. 
856. 

(17.)  Time. 
Time  for  appealing  expired— Condition.] — 
An  order  was  made  by  the  Supreme  Court 
of  Victoria  on  an  originating  siumnons 
determining  that  the  daughter.?  of  a  settlor, 
to  the  exclusion  of  his  sons,  were  entitled 
to  an  uncertain  portion  of  a  trust  fund. 
The  sons  did  not,  within  the  time  limited 
for  ai>])ealing.  appeal  either  to  the  Full 
Court  or  to  the  High  Court,  and  vintil 
that  time  had  e.xpired  they  believed  that 
the  portion  of  the  trust  fund  affected  by 
the  order  would  not  exceed  a  certain  sum. 
A  claim  was  then  made  by  the  daughters 
that  the  order  affected  a  much  larger  siun. 
On  application  by  the  sons  for  special  leave 
to  appeal:  Held,  that  special  leave  should 
be  granted,  on  the  undertaking  by  the  ap- 
pellants that,  in  the  event  of  the  appeal 
being  allowed,  they  would  not  claim  a 
refund  of  moneys  paid  by  the  trustees  on 
the  faith  of  the  order  not  having  been 
ai)pealed  from  within  time,  and  to  in- 
demnify the  trustees  against  any  such 
payments.  a'Beckett  V.  Ba^cJchouse,  4 
C.L.R.   1334. 
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Time  for  lodging— Extension — Lapsed  ap- 
peal—Special leave— Rules  of  the  High  Court 
1903,  Part  II.,  s.  III.,  r.  10.]— An  appellant 
omitted  to  lodge  security  within  the  time 
prescribed  by  the  Rules,  and,  after  the  time 
had  expired,  applied  to  the  High  Court 
for  extension  of  time  and  reduction  of  the 
security.  The  Court  expressed  a  doubt 
whether  they  had  power  to  extend  the  time 
owing  to  the  appeal  having  lapsed,  but, 
having  regard  to  the  special  circumstances 
of  the  case,  granted  special  leave  to  appeal j 
and  reduced  the  security  conditionally  upon 
the  appellant  setting  down  the  appeal  for 
the  current  sittings.  Miller  v.  Major,  4 
C.L.R.   219. 

(18.)  Two  Grounds,  One  Not  Under 
Constitution. 

Court  of  summary  jurisdiction— Decision  of 
two  questions  either  of  which  supports  judg- 
ment—The Constitution  (63  and  64  Vict.  c.  12), 
s.  31— Judiciary  Act  1903  (No.  6  of  1903), 
s.  39  (2)  (d)— Constitution  Act  Amendment 
Act  1890  (Vict.)  (No.  1075).  s.  282— Common- 
wealth Electoral  Act  1902  (No.  19  of  1902).]— 
A  Court  of  Summary  .Jurisdiction  of  a 
State  exercises  federal  jurisdiction  within 
the  meaning  of  s.  32  (2)  (d)  of  the  Judi- 
ciary Act  1903,  if  it  be  necessary  in  the 
particular  case  for  the  Court  to  decide  any 
question  arising  under  the  Constitution  or 
involving  its  interpretation.  If,  however, 
whether  that  question  is  answered  rightly 
or  wrongly,  the  Court  answers  another 
question,  not  arising  under  the  Constitu- 
tion or  involving  its  interpretation,  and 
their  answer  to  that  other  question  en- 
ables them  to  decide  the  case,  the  Court 
does  not  exercise  federal  jurisdiction,  and 
therefore  no  appeal  lies  to  the  High  Ccurt 
from  that  decision.  On  a  complaint  in 
a  Court  of  Petty  Sessions  of  Victoria  for 
work  and  labour  done  concerning  an  elec- 
tion for  the  House  of  Representatives  for 
the  Commonwealth  Parliament,  the  defence 
being  that  s.  282  of  the  Constitution  Act 
Amendment  Act  1890  (Vict.)  was  a  bar 
to  the  complaint,  the  Court  held  that  that 
section  was  a  "  law  relating  to  elections,  " 
and  was  consequently  by  s.  31  of  the  Con- 
stitution adopted  and  applied  to  elections 
for  the  House  of  Representatives,  and  also 
held  that,  being  so  adopted  and  applied, 
C.L.R.D.         22 


it  was  repealed  by  the  Commomcealth 
Electoral  Act  1902,  and  therefore  gave 
judgment  for  the  complainant.  Held,  that 
in  determining  the  second  point  the  Court 
of  Petty  Sessions  had  not  exercised  federal 
jurisdiction,  and  therefore  that  no  appeal 
lay  to  the  High  Court  from  their  decision. 
Miller  v.  Haiceis,  .5  C.L.R.  89. 

(I)  Criminal  Matter. 

Appeal  by  Crown — Conviction  quashed  by 
Supreme  Court — Grounds  open  on  case  stated 
— Prisoner  no  longer  in  custody.] — It  is  no 
objection  to  the  entertaining  of  an  appeal 
to  the  High  Court  from  an  order  of  the 
Supreme  Court  of  a  State  quashing  a 
convicition  that  the  prisoner  has  been  re- 
leased from  custody  under  the  sentence, 
and  is  at  liberty.  Semble,  the  High  Court 
will  not  grant  leave  to  appeal  from  a  de- 
cision of  the  Supreme  Court  quashing  a 
conviction  on  a  Crown  case  reserved,  on 
the  ground  that  the  point  upon  which  the 
decision  went  was  not  one  of  those  speci- 
fically reserved  at  the  trial,  if  that  point 
appears  clearly  on  the  face  of  the  case 
stated.  Attorney-General  of  Xeic  South 
Wales  V.  Jackson,  3  C.L.R.  730. 

Grounds  for  refusing — Point  not  taken 
below.] — The  High  Court  will  not  grant 
special  leave  to  appeal  in  a  criminal  case 
unless  some  point  of  great  general  import- 
ance is  involved.  Avhich,  if  wrongly  decided, 
might  seriously  interfere  with  the  admini- 
stration of  criminal  justice.  Special  leave 
to  appeal  in  a  criminal  case  on  a  point 
that  was  not  taken  by  the  prisoner's  ad- 
vocate at  the  trial,  and  was  neither  re- 
served by  the  presiding  Judge  for  the 
consideration  of  the  Supreme  Court,  nor 
argued  by  counsel  before  that  Court,  was 
refused.  Special  leave  to  appeal  tn  the 
High  Court  from  7?.  v.  Millard,  23  N.S.W. 
W.X.  8.  refused.  Millard  v.  The  King,  3 
C.L.R.  827. 
i 

Grounds  for  refusing — Question  of  fact.] — • 
The  High  Court  will  not  entertain  an  ap- 
peal from  the  Supreme  Court  of  a  State  in 
a  criminal  case  on  a  mere  question  of  fact. 
Principle  laid  down  by  the  Privy  Council 
in  hi  re  DilJet,  12  App.  Cas.  459,  at  p.  467, 
as   to   granting   special   leave  to   appeal   in 
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criminal   tases.  applied.     Bataillanl   V.    The 
King,  4  C.L.R.   12S2. 

No  substantial  injustice — Evidence — Dying 
declaration.]— Til-  HIlMi  Court  will  not  cmut 
special  leave  to  appeal  in  a  criniinal  matter 
unless  there  is  reason  to  think  that  by  a 
<lisre<;anl  of  the  forms  of  legal  process, 
or  by  some  violation  of  the  principles  of 
natural  justice,  or  otherwise,  substantial 
and  grave  injustice  has  been  done.  In  re 
Dillet,  12  App.  Cas.  459;  Ex  parte  Deem- 
ing, (1892)  A.C.  422:  and  Kops  V.  The 
Queen;  Ex  parts  Kops.  (1894)  A.C.  650, 
followed.  Therefore,  where  on  a  criminal 
trial  a  written  statement  made  by  a  person 
supposed  to  be  about  to  die,  and  who  had 
since  died,  was  admitted  in  evidence  for 
the  prosecution,  and  there  was  evidence 
that  the  prisoner  afterwards  admitted  that 
the  statement  was  true,  and  the  prisoner 
was  convicted:  Held,  that  special  leave 
to  appeal  from  the  conviction  should  be 
refused,  notwithstanding  that  the  evidence 
might  not  be  admissible  under  the  provi- 
sions of  a  Statute  relating  to  the  admission 
of  depositions  on  the  ground  of  a  failure 
to  comply  with  some  provision  of  the  sta- 
tutory law.  Special  leave  to  appeal  from 
7?.  v.  Hansen  d  Mcflrr.  9  W.A.L.R.  r  2. 
refused.    Mcdee  v.  The  King.  4  C.L.R.  1453. 

Refusal  to  quash  conviction  on  technical 
point — Matter  of  discretion^Notice  of  inten- 
tion to  prosecute — Evidence — Licensing  Act 
1885  (Qd.).  (49  Vict.  No.  18),  s.  75  (2)— Liquor 
Act  1886  ( Qd.),  (50  Vict.  No.  30),  s.  25.]— The 
licensee  of  an  hotel  was  convicted  and 
fined  for  an  offence  against  the  Licensing 
Act  1885.  Sect.  25  of  the  Liquor  Act  1886 
requires  that  written  notice  of  intention 
to  prosecute  must  be  given  to  the  accused, 
specifying  the  section  of  the  Act  under 
which  the  prosecution  is  intended  to  be 
instituted.  The  prosecutor  had  given 
written  notice  of  intention  to  prosecute,  but 
the  notice  was  not  produced,  and  no  evi- 
dence was  given  as  to  its  contents.  An 
application  to  quash  the  conviction  on  the 
ground  that  due  proof  of  the  notice  had 
not  been  given  was  refused  by  the  Supreme 
Court.  On  an  application  to  the  High 
Court  for  special  leave  to  appeal  from  this 
decision:     Held,  that   the  grant  or  refusal 


of  an  order  to  iiuash  a  conviction  on  a 
purely  technical  point  was  in  the  discre- 
tion of  the  Sujireme  Court,  and  that,  as 
this  was  a  case  in  which  they  might  pro- 
perly have  exercised  their  discretion  bj- 
refusing    the    order,    whether    the    reasons 

!  given  by  the  Supreme  Court  for  their  re- 
fusal were  sufficient  or  not,  special  leave 
to  appeal  should  not  be  granted.  Special 
leave  to  appeal  from  Kelly  v.  Sweeney;  Ex 

I    parte   Sireeney,    1908    St.   R.    Qd.,    182,    re- 

[    fused,     iiween^'y  v,   Kelly,  7   C.L.R.   30. 

j    i 

I       Supplying  drugs  or  instruments  to  procure 
'    abortion— Intention    of    person    supplied    to 
procure  her  miscarriage— Criminal  Code  1899 
,    (  Qd.),  (63  Vict.  No.  9).  s.  226.1— The  applicant. 
J.X.,    was    tried    for    having    "  unlawfully 
supplied   to   one   E.S.   certain   drugs   which 
were  intended  to  be  used  by  the  said  E.S. 
to    procure    her    own    miscarriage,    as    he. 
the   said   .I.X.,   then   well   knew, "   and   was 
sentenced    to    be    imprisoned,    the    sentence 
being  suspended  under  s.  66  of  the  Crimi- 
nal Code.     Counsel   for  the  prisoner   asked 
that    the    case    should    be    taken    from    the 
jury  because  E.S.  had  given   evidence  that 
she    had    no    intention    of    procuring    her 
miscarriage.      There     was     other     evidence 
which,   if  believed,   established   such   an   in- 
tention  on   her   part,   and   the   intention   of 
!    the   prisoner   was    clearly    established.      On 
,    a   Crown   case   reserved,   the   Full   Court   of 
I    Queensland    declined    to   quash    the    convic- 
I    tion.     Held,  that  this  was  not  a  case  where 
I    any  substantial  failure  of  justice  could  be 
suggested  and  that  special  leave  to  appeal 
should  be  refused.    R.  v.  A'ei7,  8  C.L.R.  671. 

(c)    Declaratory    Order. — See   Declara- 
tory  Ordeb,  Below. 

id)  Decree,  Power  to  Vary. 

Consent  of  parties.] — "Where  both  parties  to 
an  appeal  consent,  the  High  Court  may 
vary  the  decree  appealed  from  so  as  to 
give  the  appellant  part  of  the  relief  which 
he  seeks,  and  make  such  an  order  as  would, 
if  the  parties  had  consented,  have  been 
made  by  the  Court,  whose  judgment  is 
appealed  from.  Wilson  v.  Carmichael,  2 
C.L.R.    191. 

{<■)    Dkmirrer. — .See  Demurrer,  Below. 
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(/)     PARTicn.ARS. — See    Particulars, 
Below. 

(g)    Pleadings. — See  Pleadings,  Below. 

(h)  Relation  of  High  Court  to  Svpreme 
Court. 
Judiciary  Act  1903  (No.  6  of  1903),  s.  37— 
Commonwealth  of  Australia  Constitution  Act 
1900  (63  and  64  Vict.  c.  12),  s.  V.— The  Con- 
stitution, ss.  51  (xxxix.),  73.]— Sect.  37  of  the 
Judiciary  Act  1903,  in  so  far  as  it  autho- 
rizes the  High  Court  in  the  exercise  of 
its  appellate  jurisdiction  to  remit  a  cause 
to  the  Supreme  Court  of  a  State  for  the 
execution  of  the  judgment  of  the  High 
Court,  and  imposes  upon  the  Supreme 
Court  the  duty  of  executing  the  judgment 
of  the  High  Court  in  the  same  manner  as 
if  that  judgment  were  the  judgment  of  the 
Supreme  Court,  is  a  valid  exercise  by  the 
Parliament  of  the  power  conferred  by  s.  51 
(xxxix.),  of  the  Constitution.  On  an  ap- 
peal from  the  Supreme  Court  of  a  State 
to  the  High  Court,  the  High  Court,  in 
allowing  the  appeal,  ordered  the  judgment 
appealed  from  to  be  discharged,  and  that 
in  lieu  thereof  "there  should  be  substituted 
a  declaration  that  the  plaintiffs  were  en- 
titled to  recover  a  sum  to  be  thereafter 
ascertained,  and  further  ordered  that  the 
cause  "  be  remitted  to  the  Supreme  Court 
to  do  therein  what  is  right  in  pursuance  of 
the  judgment. "  Leave  to  appeal  to  the 
Privy  Council  from  the  judgment  of  the 
High  Court  having  been  obtained  by  the 
defendants,  and  a  stay  of  proceedings  hav- 
ing been  granted  by  the  High  Court  and 
subsequently  removed,  an  application  to 
the  Supreme  Court  to  proceed  with  the 
inquiry  directed  by  the  High  Court  was 
made  by  the  plaintiff.  Held,  that  an  order 
made  by  the  Supreme  Court,  that  the 
matter  should  be  deferred  until  the  deci- 
sion of  the  Privy  Council  should  be  made 
known,  was  a  stay  of  proceedings,  and 
therefore  was  an  order  which  the  Supreme 
Court  had  no  authority  to  make.  Peacock 
V.  D.  M.  Osborne  d  Co.,  4  C.L.R.  1564. 
applied.  The  High  Court  may  directly 
order  an  officer  of  the  Supreme  Court  of  a 
State  to  obey  a  judgment  of  the  High  Court. 
Judgment  of  the  Supreme  Court  reversed. 
Bayne  v.  Blake,  5  C.L.R.  497. 


III.  SUPREME  COURT. 
(o)  Appeal  from  Justices — Abandonment. 

Order  for  rehearing — Abandonment  ol 
appeal — Proof  of  charge  de  novo — Absence  of 
accused— Justices  Act  1902  (W.A.),  (2  Edw. 
VIL  No.  11),  ss.  135,  137,  191— Criminal  Code 
1903  (W.A.),  (1&2  Edw.  VIL  No.  14),  ss. 
553,  614.] — Where  an  appeal  from  a  summary 
conviction  is  heard  by  way  of  rehearing, 
the  fact  that  the  appellant  at  the  outset 
abandons  his  appeal  and  absents  himself 
from  the  Court  is  no  ground  for  allowing 
the  appeal  and  quashing  the  conviction. 
An  order  that  an  appeal  shall  be  heard 
by  way  of  rehearing  does  not  operate  to 
quash  the  conviction  appealed  against. 
Mann  v.  Doo  Wee,  5  C.L.R,  592. 

(6)  Costs — See  Costs  Below. 
(c)  Damages. 
Excessive  damages — Action  for  dishonour  ol 
cheques  and  libels— Misdirection  as  to  measure 
of  damages — Special  damage.] — Tf  a  Judge 
at  Nisi  Prius  wrongly  directs  the  jury  as 
to  the  measure  of  damages  and  they  give 
damages  the  amount  of  which  can  only 
be  explained  on  the  assumption  that  it  was 
due  to  the  improper  direction,  a  new  trial 
may  be  granted,  although  no  specific  direc- 
tion on  the  point  was  asked  for  by  defen- 
dants' counsel  at  the  trial.  Knight  v. 
Egerton,  7  Ex.  407,  followed.  In  an 
action  by  a  trader  for  dishonouring  cheques 
and  for  libel,  contained  in  the  memorandum 
written  on  a  cheque  in  explanation  of 
the  dishonour,  in  which  the  plaintiff  claims 
only  general  damages  for  injury  to  his 
credit  and  reputation,  evidence  that  he 
lost  a  particular  agency  business,  upon 
which  the  rest  of  his  business  depended 
by  reason  of  the  dishonours  or  libel  com- 
plained of,  is  not  admissible.  Such  dam- 
age is  special  damage,  and  must  be  pleaded 
and  proved.  In  such  an  action  the  Court 
will  grant  a  new  trial  on  the  ground  of 
excessive  damages  if  they  think  that,  hav- 
ing regard  to  all  the  circumstances  of  the 
case,  the  damages  are  so  large  that  no 
reasonable  jury,  properly  applying  their 
minds  to  the  relevant  evidence  could  have 
given  them.  Metropolitan  Railway  Co.  V. 
Wright,  11  App.  Cas.  152,  explained: 
Praed  v.    Graham,  24   Q.B.D.   53,   followed. 
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Miles  V.  Commercial  liankiup  Co.  of 
Sydney,  (1004)  4  S.R.  (N.S.W.)  223, 
affirmed.  MUcfi  v.  Commercial  Banking  Co. 
of   Sydney,    1    C.L.R.    470. 

(d)  Declaratory     Order — -Sec     Declara- 

tory   Order,   Below. 

(e)  Demurrer  —  See    Demurrer,   Bolow. 

(/)  Equity  Court,  Jurisdiction. 

Procedure  in  Supreme  Court-  Common  law 
relief  in  equity  suit— Recovery  of  possession 
of  land — Separation  of  equitable  and  common 
law  jurisdiction  -Form  of  injunction  as  to 
possession  of  land — Interference  with  discre- 
tion— Specific  performance  Contract  of  per- 
sonal service-  Costs — Discretion  of  Courtbelow 
—Equity  Act  1901  (N.S.W.),(No.  24of  1901),  s. 
8.] — In  the  Supreme  Court  of  New  Soutli 
Wales  the  equitable  and  common  law  juris- 
dictions are  exercised  by  separate  branches 
of  the  Court,  ^he  practice  on  the  common 
law  side  being  regulated  by  tlie  Common 
Law  Procedure  Act  1899  which  is  based  on 
the  old  English  practice,  and  that  on  the 
equity  side  by  the  Equity  Act  1901.  In 
a  suit  brought  in  the  Supreme  Court  in  its 
equitable  jurisdiction  for  an  injunction 
to  restrain  the  defendant  from  committing 
trespass  upon  a  farm  belonging  to  the 
plaintiff,  and  from  dealing  with  the  stock 
and  produce  thereon,  and  for  an  account, 
the  Court  made  a  decree  granting  relief 
in  tne  terms  of  the  prayer.  No  objection 
was  talcen  on  the  pleadings  or  at  the  hear- 
ing to  the  form  of  suit.  Tlie  defendant 
having  appealed  to  the  High  Court  on  the 
ground,  inter  alia,  that  the  suit  was  in 
substance  an  action  of  ejectment  and  there- 
fore not  cognizable  by  the  Supreme  Court 
in  its  equitable  jurisdiction:  Held,  by  Grif- 
fith, C.J.,  Barton  and  Isaacs,  JJ.  (Higgins, 
J.,  dissenting),  that  as  a  suit  in  equity 
was  the  appropriate  procedure  for  obtain- 
ing a  substantial  part  of  tlie  relief  claimed, 
and  as  the  right  to  that  relief  involved 
the  determination  of  the  plaintiff's  right  to 
possession  of  the  land,  tlie  Equity  Court 
had  power,  under  s.  8  of  the  Equity  .Act 
1901.  to  give  all  subsidiary  relief  to  which 
on  the  facts  of  the  case  the  plaintiff  was 
entitled,  including  possession  of  the  land. 
Field,    further,    per    Griffith,    C.J.,     Barton 


and  Isaacs.  .hJ..  tliat  apart  altogotlier  from 
s.  S  of  the  IJijuify  .\rt  1901.  the  subject 
matter  of  the  suit  was  within  tlie  juris- 
diction of  the  Supreme  Court,  and  suing 
by  means  of  a  suit  in  equity  instead  of 
by  an  action  of  ejectment  at  common  law 
was  a  mere  formal  defect  or  irregularity 
wiiich,  not  having  been  made  a  ground  of 
objection  in  the  Court  of  first  instance, 
should  be  disregarded  on  appeal,  in  accord- 
ance witli  the  rule  laid  down  by  the  Privy 
Council  in  Board  of  Orphans  v.  Kraegclius, 
9  Moo.  P.C.C.  441,  at  p.  447,  and  applied 
by  the  High  Court  in  McLaughlin  v.  Fos- 
hery,  1  C.L.R.  546.  Semble,  per  Griffith, 
C.J.,  that  the  effect  of  the  concluding 
words  of  s.  8  is  to  remove  any  objection 
that  might  formerly  have  been  taken  to 
the  Court  of  Equity  entertaining  suits  for  • 
relief  ordinarily  obtained  in  some  other 
division  of  the  Supreme  Court.  Per  Hig- 
gins, J. — The  legislature  of  New  South 
Wales  having  retained  the  system  by  which 
the  various  jurisdictions  are  kept  distinct 
and  vested  in  different  divisions  of  the 
Supreme  Court,  the  Chief  Judge  in  Equity, 
sitting  in  the  equity  jurisdiction  of  that 
Court,  has  no  power  to  order  the  posses- 
sion of  land  to  be  given  to  a  person  claim- 
ing under  a  purely  legal  title.  The  ques- 
tion involved  is  not  a  question  as  to  the 
extent  of  the  jurisdiction  of  the  wSupreme 
Court,  but  as  to  the  power  and  jurisdiction 
of  the  Chief  Judge  in  Equity.  Sect.  8  of 
the  Equity  .Act  1901  is  not  intended  to 
allow  common  law  claims  to  be  brought 
in  equity  nor  to  confer  upon  the  Court  of 
Equity  power  to  grant  common  law  relief 
if  only  some  equity  can  be  found  in  the 
pleadings  as  to  some  other  matter,  but  to 
empower  the  Court  to  decide  common  law 
questions  incidentally  arising  in  an  equity 
suit.  In  order  to  direct  accounts  it  was  not 
necessary  to  order  that  possession  of  the 
land  should  be  given,  or  even  to  decide  to 
whom  the  land  belonged.  The  objection  of 
the  appellant  was,  therefore,  not  merely  to 
the  procedure  but  to  the  jurisdiction  of  the 
Equity  Court  to  entertain  the  claim  for 
possession  of  the  land,  and,  though  not 
taken  below,  was  clearly  taken  in  the 
notice  of  appeal  and  should  be  upheld. 
The  defendant  counterclaimed  for  specific 
performance    of    a    verbal    agreement    under 
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which  he  alleged  that  he  had  been  let  into 
possession,  by  which  the  plaintiff,  who  was 
the  mother  of  the  defendant,  agreed  to  sell 
to  him  the  farm  and  stock,  and  that  until 
payment  he  should  account  to  the  plaintiflf 
for  all  moneys  received  by  him  in  the 
working  of  the  farm,  which  were  to  be 
applied  in  manner  provided  by  the  agree- 
ment. Held,  that  the  defendant  was  not 
entitled  to  specific  performance  because 
the  agreement  involved  as  part  of  the 
consideration  for  the  sale  the  rendering 
of  personal  services  by  him;  and  that,  on 
the  evidence,  the  possession  of  the  plaintiff 
was  not  referable  unequivocally  and  exclu- 
sively to  the  agreement  alleged,  and,  there- 
fore, was  not  such  part  performance  as 
would  take  the  case  out  of  the  Statute  of 
Frauds.  Though  as  a  general  rule  a  Court 
of  Appeal  will  not  interfere  with  the  dis- 
cretion of  the  Court  appealed  from  as  to 
costs,  yet  if  the  Court  of  first  instance  has 
acted  on  an  erroneous  view  of  the  legal 
bearing  of  the  facts  the  exercise  of  its 
discretion  may  be  reviewed.  Decision  of 
A.  H.  Simpson,  C.J.,  in  Equity  (18th  June, 
lfl08),  varied  both  as  to  form  of  relief 
and  as  to  costs.  Observations  respecting 
the  form  of  injunction  as  to  the  possession 
of  land.     Maiden  v.  Maiden,  7   C.L.R.  727. 

(g)  Interest   on  Judgments. 

Judgment  with  costs — Judicature  Act  1900 
(Qd.),  (64  Vict.  No.  6),  s.  3— Judicature  Rules 
1900  (Qd.),  Order  XLVII.,  Rule  17,  Schedule 
I.,  Part  VI.l— The  English  Act  1  and  2  Viet.  c. 
110,  s.  17,  has  not  been  adopted  in  Queens- 
land. Order  XLL,  Rule  14  of  the  Rules 
contained  in  the  Schedule  to  the  Judicature 
Act  of  1876  provided  that  every  writ  of 
execution  for  the  recovery  of  money  should 
be  indorsed  with  a  direction  to  levy  in- 
terest on  the  money  sought  to  be  recovered 
from  the  time  when  the  judgment  or  order 
was  entered  or  made.  Under  the  Forms 
prescribed  for  giving  effect  to  that  Rule 
interest  on  costs  was  to  be  computed 
from  the  date  of  certificate  of  taxation. 
Under  the  Rules  of  1900  and  the  Forms 
prescribed  for  writs  of  execution  interest 
upon  costs  is  to  be  computed  from  the 
date  of  entry  of  judgment,  and  not  from 
the  date  of  the  certificate  of  taxation.  Held, 
(1)     The    Rules    and    Forms    of    1900    are 


;    intra    vires,  being  only  such  a  modification 

j    or   amendment   of  the   former   Rule   as  was 

I    authorised   by   s.    3   of   the  Judicature  Act 

I    1900;    but    (2)    the    Rule    does    not    confer 

I    any    independent   right   to   recover   interest 

1    on  a  judgment  debt.     In  the  absence  of  any 

statutory   provision    conferring   such    right, 

the    right    to    interest    is    incident    to    the 

right    to    issue    execution;     and,    therefore, 

Avhere    the    judgment    debtor    by    reason    of 

prompt   payment   of   the   debt   prevents   the 

issue   of   a   writ   of   execution,   no   right   to 

interest  accrues.     Reis   Bros.  v.   Carling  d 

Co.,  1908  St.  K.   (Qd.)  76,  reversed.    Reis  v. 

Carling,  5  C.L.R.  673, 

(/O    New    Trial— See   New  Trial,   Below, 
(i)  Parties  —  See    Parties,     Below, 
(j)  Pleadings — See   Pleadings,   Below. 

(t)  Power  to  Draw  Inferences. 

Special  case — Rules  of  the  Supreme  Court 
(Qld.)  0.  xxxviii.,  rr.  1,  2.1— The  Court  should 
not  draw  inference  whicli  were  a  matter 
of  individual  opinion,  the  drawing  of  which 
is  ordinarily  and  properly  the  function  of 
a  jury  under  the  direction  of  a  Judge  or 
of  a  Judge  sitting  as  a  jury  at  the  trial. 
Per  Gavan  Duffy  and  Rich,  JJ.  Fowles  V. 
Eastern  and  Australiayi  Steatnships  Co. 
Ltd.,  17  C.L.R.  149. 


(J.)  Staying  Action. 

Cause  of  action  arising  out  of  jurisdiction.] 
— Where  an  action  was  brought  within  the 
jurisdiction  of  the  Supreme  Court  of  Vic- 
toria in  respect  of  a  cause  of  action  aris- 
ing out  of  the  jurisdiction.  Held,  that  a 
stay  was  properly  refused,  the  injustice 
which  would  be  occasioned  to  the  plaintiffs 
by  a  stay  being  as  great  as  the  injustice 
which  would  be  occasioned  to  the  defen- 
dants by  allowing  the  action  to  proceed. 
Logan  v.  Bank  of  Scotland   (No.  2),   (1906) 

1  K.B.    141;    and  Egbert   v.   SJiort,    (1907) 

2  Ch.  20.5,  considered  and  applied.  Geelong 
Harbour  TruM  Commissioners  v.  Maritime 
Insurance  Co.,  (1908)  V.L.R.  257;  29 
A.L.T.  243  affirmed.  Maritime  Insurance 
Co.  Ltd.  V.  Geelong  Harbour  Trust  Commis- 
sioners.  6    C.L.R.    194. 
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Stay  of  proceedings  by  Supreme  Court — 
Duty  of  Supreme  Court — Judiciary  Act  1903 
(No.  6  of  1903),  s.  37.1  -  Wlicu  the  Hi.iih  Court 
on  the  hearing  of  an  appeal  from  the  Su- 
preme Court  of  a  State,  has  remitted  the 
cause  to  the  Supreme  Court  for  the  execu- 
tion of  the  judgment  of  tlie  High  Court 
pursuant  to  s.  37  of  the  Judiciary  Act 
1903.  the  Supreme  Court  is  authorized  to 
make  any  order  for  the  purpose  of  execut- 
ing the  order  of  tlie  Higli  Court,  but  not 
to  make  an  order  which  has  the  effect  of 
preventing  or  obstructing  the  execution  of 
that  order.  Where,  therefore,  a  cause  was 
remitted  to  the  Supreme  Court  for  an 
inquiry  as  to  damages,  an  order  by  the 
Supreme  Coourt  staying  proceedings  as  to 
the  inquiry  was,  on  appeal  to  the  High 
Court,  discharged.  Judgment  of  a' Beckett, 
.T..  reversed.  Peacock  v.  D.  M.  Osborne  & 
Co.,  4  C.L.R.  1564. 


(m)    Summary  Judgment. 

Action  frivolous  or  vexatious  —  Action 
arising  out  of  matters  already  litigated— 
Hopelessness  of  re-opening  the  matters — Rules 
olthe  Supreme  Court  of  Victoria  1906,  Order 

Xiv.  (a),  r.  1.] — The  ])laintitfs  Imviim  brought 
an  action  against  tlie  defendants  in  re- 
spect of  matters  which  had  been  already 
litigated  between  the  plaintiffs  and  some 
of  the  defendants  when  the  plaintiffs  were 
defeated,  and  the  Court  being  of  opinion, 
in  view  of  all  the  probabilities  and  of  the 
judicial  history  of  the  case,  that  any 
attempt  to  re-open  the  matters  would  be 
hopeless:  Jleld,  that  summary  judgment 
for  the  defendants  had  been  properly  given. 
Raijnr  v.   Bhikr    (Xo.   3),   9   C.L.R.   366. 

Summary  judgment  for  defendant— Action 
frivolous  or  vexatious  Important  question 
of  law  involved  Rules  of  Supreme  Court  of 
Victoria  1906,  Order  XIV.  (a)  Insolvency 
proceedings  taken  to  stifle  litigation  Non- 
trader- Proof  of  damage  Abuse  of  process  of 
Court.] — A.  having  been  made  insolvent  in 
Victoria  on  the  petition  of  "R.  in  respect 
of  the  costs  of  an  action  by  A.  and  B. 
against  R..  the  assignee  in  insolvency  of 
A.,  acting  at  the  request  of  R.,  and  on  his 
indemnity,  applied  to  the  Court  of  Tn.sol- 
vency  for  a  warrant  for  the  apprehension 
of    B.     on     the    ground     of     lier     neglect    to 


attend  on  summons  as  a  witness  on  certain 
proceedings  in  the  insolvency.  The  war- 
rant was  ordered  to  issue,  but  no  more  was 
done  upon  it.  Tlic  insolvency  of  A.  was 
subsequently  aiuiiiUed,  but  the  order  for 
the  issue  of  the  warrant  was  left  standing. 
In  an  action  by  B.  against  the  assignee  and 
R.  for  damages  in  respect  of  the  order 
for  the  warrant,  any  actual  damage  being 
negatived:  Held,  tiiat  summary  judgment 
for  the  assignee  under  Order  XIV.  (a) 
of  the  Rules  of  the  Hupreme  Court  of 
Victoria  1906  was  properly  given,  even 
assuming  that  the  order  for  the  warrant 
was  obtained  not  bona  fide  for  the  pur- 
pose of  discovering  assets  of  A.,  but  for 
the  indirect  purpose  of  hampering  an  ap- 
peal to  the  High  Court  in  the  original 
action  by  A.  and  B.  against  R.  An  action 
which,  being  brought  upon  sufficient  mate- 
rials, seeks  to  raise  and  put  in  train  for 
decision  an  important  and  difficult  ques- 
tion of  law,  is  not  frivolous  or  vexatious 
or  an  abuse  of  the  process  of  the  Court, 
so  as  to  justify  the  Court  in  giving  sum- 
mary judgment  for  the  defendant  under 
Order  XIV.  (A)  of  the  Rules  of  the  .<?;/- 
preme  Court  of  Victoria  1906,  or  in  staying 
tlie  action.  Quaere,  whether  proceedings 
in  insolvency  taken  to  stifle  litigation  be- 
tween the  parties  amount  to  an  abuse  of 
the  process  of  the  Court  in  respect  of 
whic'li  an  action  will  lie.  Quaere,  further, 
wlietlier  such  an  action,  if  it  will  lie  at 
all,  will  lie  in  Victoria  by  a  non-trader 
witliout  proof  of  actual  damage.  Decision 
of  Supreme  Court  of  Victoria  in  BaiUieu's 
Ciisr,  affirmed.  Decision  of  Supreme  Court 
of  Victoria  in  RiggaU's  Case,  reversed. 
Bai/nc  V.  Baillieu ;  Bayne  v.  Riggall,  6 
C.L.R.   382. 

Summary  Judgment — Rules  of  the  Supreme 
Court  of     Victoria     1906,     Or.    xiv.     r.   1.] 

— Tn  an  action  for  money  lent,  and  on  an 
account  stated,  the  plaintiff  and  defendant 
both  alleged  that  the  money  lent  was  ad- 
vanced by  the  plaintiff  to  a  partnership  of 
wliich  they  were  the  members,  and  that 
a  settlement  of  accounts  had  taken  place 
between  them.  The  plaintiff's  solicitor  de- 
posed to  a  conversation  in  which  the  defen- 
dant promised  to  repay  the  money,  but  this 
was  denied  by  the  defendant.  On  an  appli- 
cation by  a  plaintiff  for  summary  judgment 
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iimler  Or.  XIV.  of  the  Rules  of  the  Supreme  1 

<'ourt   of   Victoria.    Held,   on   the  evidence,  i 

that   the   application   should   have  been   re-  ' 
fused.    Sinclair  v.  Sinclair,  8  C.L.R.  184. 

(n)  Trial  \YiTHOt:T  Jury. 
Cause  "  heretofore  within  the  cognizance 
of  the  Court  in  its  equitable  jurisdiction  "— 
Action  for  damages  for  breach  of  covenant — 
Mortgagor  and  mortgagee— Prolonged  exam- 
ination of  documents  or  accounts—  Rules  of 
Supreme  Court  1884  (Vict.),  Order  XXXVI.,  , 
rr.  3,  4,  5,  6,  7.]— A  plaintiff  alleged  in  his  j 
statement  of  claim,  that,  by  a  covenant  in 
a  mortgage  deed  between  himself  as  mort- 
gagor and  the  defendants  as  mortgagees, 
the  defendants  covenanted  not  to  realise 
on  the  mortgage  security  until  they  had 
realised  on  the  security  of  a  prior  mort- 
gage between  the  same  parties  given  to 
secure  the  same  debt,  and  that  the  defen- 
dants had  committed  a  breach  of  such 
covenant,  and  he  claimed  damages  for  such 
breach.  Held,  that  the  cause  was  one 
"  heretofore  within  the  cognizance  of  the 
€ourt  in  its  equitable  jurisdiction,  "  within 
the  meaning  of  Order  XXXVI.,  r.  3  of 
h'ltlcs  of  the  Supreme  Court  of  Victoria 
1884,  and  therefore  that  the  action  must 
be  tried  before  a  Judge  without  a  jury, 
unless  the  Court  otherwise  ordered.  Per 
driffith,  C.J. — The  words  '  any  prolonged 
examination  or  document  or  accounts "  in 
Order  XXXVL.  r.  5,  refer  to  an  examina- 
tion by  the  jury.  Decision  of  the  Supreme 
Court  of  Victoria  affirmed,  but  on  a  dif- 
ferent ground.  Hay  v.  Dalgety  d-  Co.  Ltd., 
4  C.L.R.  913. 

(o)  Verdict  by  Conskxt. 
Verdict  for  plaintiff  by  consent— Leave  to 
move  to  set  aside  verdict  and  for  judgment — 
Verdict  set  aside  where  upon  documents  and 
admitted  facts  defendant  entitled  to  judgment.] 
— Where  a  party  to  an  action,  after  evi- 
dence has  been  taken,  consents  to  an  adverse 
verdict,  with  leave  reserved  to  move  to 
have  the  verdict  set  aside  and  judgment 
•entered  for  him.  all  disputed  questions  of 
fact  must  be  taken  as  found  against  him, 
and  the  verdict  must  stand  unless  it  ap- 
pears from  admitted  facts  and  from  docu- 
mentary evidence  as  to  which  there  is  no 
dispute,  that  he  is  incontrovertibly  entitled 


to  judgment.     S.  A.  Joseph  d  Richard  Ltd. 
v.  Lindley,  3   C.L.R.  280, 

IV.  COUNTY  COURT. 
New  trial — Action  in  County  Court  tried  by 
jury — Verdict  of  jury — Judgment — Misdirec- 
tion— Application  for  new  trial — Appeal — 
County  Court  Act  1890  (Victoria),  (No.  1078), 
ss.  31,  82,  88,  89,  93,  96,  133.]— Where,  on  a 
trial  in  the  County  Court  of  Victoria  by 
a  jury,  the  jury  answer  certain  specific 
questions  put  to  them  by  the  Judge,  but 
give  no  general  verdict,  and  the  Judge 
enters  judgment  for  one  of  the  parties  as 
though  on  those  answers  that  party  were 
entitled  to  a  verdict  and  judgment,  whereas 
in  law  the  other  party  is  entitled  to  judg- 
ment, notwithstanding  those  answers,  that 
other  party  is,  under  s.  96  of  the  County 
Court  Act  1890  (Vict.),  entitled  to  apply 
to  the  County  Court  Judge  for  a  new  trial, 
although  he  may  also  be  entitled,  under 
s.  133  of  that  Act,  to  appeal  direct  to  the 
Supreme  Court  from  the  judgment.  Brown 
v.  Lizar.^^  (190.5)  V.L.R.  16.5:  26  A.L.T. 
159,  reversed.  Broicn  v.  Lizars,  2  C.L.R. 
837. 

New  trial— Action  tried  by  jury— Verdict 
supported  by  evidence.] — In  an  action  in  a 
County  Cniirt  of  Victoria  to  recover  dam- 
ages for  injuries  caused  by  the  negligence 
of  the  defendants'  servants  the  question 
was  whether  the  defendants'  railway  train 
in  which  the  plaintiff  was  travelling  stopped 
at  a  station  a  reasonably  sufficient  time  for 
passengers  to  alight.  The  jury,  having  found 
a  verdict  for  the  plaintiflF,  the  County  Court 
Judge  ordered  a  new  trial  on  the  ground 
that  the  verdict  was  not  one  that  could 
reasonably  be  found  on  the  evidence,  and 
the  Supreme  Court,  on  appeal,  affirmed  that 
order.  Held,  by  Gavan  Duffy,  Pou-ers  and 
Rich,  JJ.  (Griffith,  C.J.,  dissenting),  that 
there  was  evidence  to  support  the  verdict 
of  the  jury,  and  that  the  verdict  was  not 
perverse,  and  therefore  that  the  order  for 
a  new  trial  should  not  have  been  made. 
Prentice  v.  The  Victorian  Railways  Com- 
missioners.   18   C.L.R.   526. 

New  trial  —  Misdirection  —  Substantial 
wrong  or  miscarriage — County  Court  Rules 
1891  (Vict.),  r.  192.] — Hide  192  of  the  County 
Court  Rules  1891    (Vict.)   provides  that  ''a 


687 


PRACTICE. 


688 


new  trial  shall  not  be  <rriinted  on  the 
•ground  of  misdirection  .  .  .  unless 
.  .  .  in  the  opinion  of  tl;e  Court  or  a 
Judge  some  substantial  '  wrong  or  mis- 
carriage has  been  thereby  occasioned. " 
Held,  also,  by  Oavan  Duffy,  Powers  and 
Jtich,  J  J.,  that  where  the  County  Court 
Judge  had  in  his  summing  up  given  an 
insufficient  definition  of  actionable  negli- 
gence, but  his  direction  taken  as  a  whole 
correctly  stated  the  real  question  to  be 
determined  by  the  jury,  there  was  no  sub- 
stantial wrong  or  miscarriage  such  as  was 
necessary  to  entitle  the  defendants  to  a 
new  trial  under  the  above  rule.  Prentice 
V.  Victorian  Railways  Commissioners,  18 
C.L.R.   526. 

New   trial — Refusal   to    grant — Appeal.] — 

Sect.  133  of  the  County  Court  Act  1890 
provides  that  on  an  appeal  from  the 
County  Court  the  Supreme  Court  "  may 
either  dismiss  s\ich  appeal  or  reverse 
or  vary  the  judgment  decree  or  order  ap- 
pealed from,  and  may  direct  the  cause  to 
be  re-lieard  before  any  Judge  of  the  Su- 
preme Court.  ■'  t<emblc,  that,  on  an  appeal 
from  a  refusal  by  a  County  Court  Judge  to 
grant  a  new  trial  of  a  cause  heard  before 
a  jury,  the  Supreme  Court  may,  under  s. 
133.  direct  the  cause  to  be  re-heard  before 
a  Judge  of  the  Supreme  Court.  Middleton 
V.  Melbourne  Tramicay  and  Omnibus  Co. 
Ltd.,  16  C.L.R.  572. 


New  trial— Service  of  notice  of  application 
— Time—"  Clear  days  "--Enlarging  time — 
Appeal  from  exercise  of  discretion — Mis- 
direction-No objection  at  trial— County 
Court  Act  1890  (Vict.),  (No.  1078),  s.  96— 
County  Court  Rules  1891  (Vict.),  Interpreta- 
tion clause,  rr.  188.  424,  426.1-  The  inter- 
pn-tatioii  clause  of  the  C'dhhIi/  Court  J'lihs 
1801  (Vict.)  provides  that  "  if  not  incon- 
sistent with  the  context  or  subject  matter 
.  .  .  '  clear  days '  shall  mean  that  in 
all  cases  in  which  any  jjarticular  number 
of  days  is  prescribed  for  tlie  doing  of  any 
act,  or  for  any  other  purj)ose,  the  same 
shall  be  reckoned  exclusive  both  of  the  first 
and  of  the  last  day."  R.  188  provides 
that  "  an  application  for  a  new  trial 
.  .  .  may  be  made  either  to  the  Court 
or  a  .Tndge  .    :    if  application  be  not 


;  made  at  the  trial  notice  in  writing,  setting 
out  the  grounds  tliereof,  must  be  left  with 
the  Registrar  .  .  .  and  a  copy  of  such 
notice    must    be    served    upon    the    opposite 

I  party  .  .  .  within  seven  clear  days 
after  the  day  of  trial. "  Held,  that  the 
above  definition   of  "  clear  days  "  does  not 

I    aj)ply  to  r.  188  and,  therefore,  that  service 

I  of  a  copy  of  a  notice  of  application  for  a 
new  trial  on  the  eiglith  day  after  the  last 
day  of  the  trial  was  out  of  time.  Assum- 
ing that  the  High  Court  and  the  Supreme 
Court  of  Victoria  have  jurisdiction  to  re- 
view the  exercise  by  a  County  Court  Judge 

j  of  the  discretion  given  him  by  r.  424  of 
the  County  Court  Rules  1891  to  enlarge 
the  time  for  serving  notice  of  an  applica- 
tion for  a  new  trial,  and  that  a  County 
Court  Judge  has  jurisdiction  under  s.  06 
of  the  County  Court  Act  1800  to  grant  a 
new  trial  on  the  ground  of  misdirection 
in  law  where  objection  has  not  been 
taken  at  the  trial  to  the  misdirection 
(as  to  both  of  which  questions,  quaere), 
the  High  Court  will  not  grant  a  new  trial 
wliero  the  County  Court  Judge  has  refused 
it  and  tlie  party  asking  for  it  would, 
in  the  opinion  of  the  Court,  only  have  a 
problematical  and  infinitesimal  hope  of 
success  if  a  new  trial  were  had.  Holford 
v.  Melbourne  Tramway  and  Omnibus  Co. 
Ltd.  (1000)  V.L.R.,  497;  20  A.L.T.,  112; 
and  Nandley  v.  London,  Edinburgh  and 
Glasgow  Asstira^ice  Co.  (1002)  1  K.B.,  350, 
commented  on.  .\rmstrong  v.  Great  Sou- 
thern Cold  Mining  Co.,  Xo  Liability,  (1911) 
\.L.R.  1:  32  A.L.T.  102,  affirmed.  Arm- 
sitron;!  v.  The  Great  Southern  Gold  Mining 
Co.,  X.L..  12  C.L.R.  382. 

V.   DISTRICT  COURT. 

Summons  to  claimant  issued  by  registrar 
set  aside — Persona  designata — District  Courts 
Act  1912  (N.S.W.)  (No.  23  of  1912.  ss.  127. 
128.]— Sect.  127  of  the  District  Courts  Act 
1012  provides  as  follows — "(1)  Application 
may  be  made  for  relief  by  way  of  interpleader 
—  {a)  hy  a  flefonfbnit  in  an  action  brought 
in  a  District  Court  for  or  in  respect  of  any 
debt,  money,  goods,  or  chattels  to  which 
some  third  party  makes  a  claim;  .  .  . 
(2)  The  application  must  be  made  to  the 
i-egistrar  of  the  Court  in  which  the  action 
is    brought   or   of   the    Court    in    the   district 
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of  which  the  process  is  executed,  as  the 
case  may  be.  (3)  When  the  application 
is  made  by  the  defendant,  it  must  be  sup- 
ported by  an  affidavit  showing — (a)  that 
tlie  applicant  claims  no  interest  in  the 
subject  matter  in  dispute  other  than  for 
charges  or  costs;  (h)  that  the' applicant 
does  not  collude  with  the  person  claiming 
as  aforesaid;  and  (c)  that  the  applicant 
is  willing  to  pay  or  transfer  the  subject 
matter  into  Court."  Sect.  128  (1)  provides 
that  "  The  registrar  shall  thereupon  issue 
a  summons  calling  upon  the  person  claim- 
ing as  aforesaid  (hereinafter  called  the 
claimant)  to  state  the  nature  and  parti- 
culars of  his  claim  in  such  form  and  within 
such  time  as  may  be  prescribed;  and  upon 
the  issue  of  the  summons,  and  where  the 
application  for  relief  is  made  by  the  defen- 
dant upon  tlie  payment  or  transfer  of  the 
subject  matter  into  Court,  all  proceedings 
in  the  action  and  in  any  other  action  which 
may  have  been  brought  in  the  Supreme 
Court  or  a  District  Court  in  respect  of 
such  claim  shall  be  stayed. "  Held,  that 
wliere,  on  the  application  of  the  defendant 
in  an  action  in  a  District  Court,  the  regis- 
trar has  under  s.  128  issued  a  summons 
calling  upon  the  claimant  to  state  the 
nature  and  particulars  of  his  claim,  a 
Judge  of  a  District  Court  has  jurisdiction 
to  set  aside  the  summons.  Ex  parte  New 
^outh  Wales  Mont  de  Piete  Deposit  and 
Investment  Co.  Ltd.,  31  W.N.  (X.S.W.),  15, 
affirmed.  Xew  South  Wales  Mont  de  Piete 
Deposit  and  Investment  Co.  Ltd.  v.  Waters, 
18   C.L.R.  704. 

VI.  LOCAL  COURT. 

Local  Court  of  South  Australia — Specia 
defence — Payment — Local  Courts  Act  1886 
fS.A.)  (49  &  50  Vict.  No.  386),  s.  108.]— Sect 
ins  of  the  Local  Courts  Act  1886  (S.A.) 
provides  that  "  A  defendant  desirous  of 
appearing  to  plaintiff's  claim  shall  give 
notice  in  writing  thereof  to  the  clerk,  and 
such  appearance,  in  case  of  a  debt,  whether 
by  simple  contract  or  specialty,  shall  ope- 
rate as  a  denial  as  well  of  the  particular 
contract,  dealing,  or  transaction  between 
the  defendant  and  the  plaintiff  out  of  which 
the  alleged  debt  or  liability  arises,  as  of 
the  breach  thereof,  .  .  .  but  if  the 
defendant     intends     ...     to     rely     upon 


any   special   defence,   such   as 


pay- 


ment, ...  he  shall,  at  the  time  of 
giving  notice  of  appearance,  file,  in  dupli- 
cate, a  memorandum  containing  a  clear  and 
concise  statement  of  the  grounds  of  hi» 
defence.  "  Held,  that  the  section  does  not 
apply  to  a  case  in  which  the  non-payment 
by  the  defendant  of  a  particular  sum  is 
a  condition  precedent  to  the  liability  set 
up  by  the  plaintiff  in  the  action,  and  that 
such  non-payment  must,  therefore,  be 
proved  by  the  plaintiff.  Caldwell  Bros.  v. 
Cobblcdick,  U  C.L.R.  719. 

VII.  JUSTICES. 

Court  of  summary  jurisdiction — Court 
exercising  federal  jurisdiction — Decision  of 
two  questions  either  of  which  supports  judg- 
ment— Appeal  to  High  Court.] — Miller  v. 
Hawfis.  5  C.L.R.  89. 

Summons  upon  information  for  offence 
against  Commonwealth  Statute — Issue  of 
summons  by  justice  of  the  peace  for  a  State^ 
Form  of  summons — Persons  before  whom 
defendant  called  on  to  appear— Judicial 
exercise  of  jurisdiction — Judiciary  Act  1903 
(No.  6  of  1903),  s.  39— Justices  Act  1902 
(N.S.W.)  (No.  27  of  1902),  ss.  13,  99, 
105,  Second  Schedule,  Form  Ml— Justices 
(Amendment)  Act  1909  (N.S.W.)  (No.  24  of 
1909),  s.  19.]  —  The  issue  of  a  siimmons 
upon  an  information  for  an  offence  punish- 
able on  summary  conviction  is  a  matter  of 
procedure  for  the  summary  conviction  of 
a  person  charged  with  an  offence,  and  a 
justice  of  the  peace  in  issuing  such  a 
summons  is  not  judicially  exercising  any 
jurisdiction.  Held,  therefore,  that  a  sum- 
mons for  an  offence  against  a  Statute  of 
the  Commonwealth,  punishable  on  sum- 
mary conviction,  alleged  to  have  been  com- 
mitted in  Xew  South  Wales  may  be  issued 
by  a  justice  of  the  peace  notwithstanding 
tlie  provisions  of  s.  39  of  the  Judiciary  Act, 
The  form  of  a  summons  upon  an  informa- 
tion for  an  offence  prescribed  by  the  Jus- 
tices Act  1902  (N'.S.W.),  Second  Schedule, 
Form  Ml,  requires  the  defendant  to  appear 
at  a  certain  place  and  time  '"  before  such 
justices  of  the  peace  for  the  said  State 
as  may  then  be  there.  "  A  summons  issued 
upon  an  information  for  an  offence  alleged 
to    have    been    committed    in    New    South 
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Walfs  a<:aiii5it  tlic  Immigration  Restriction 
Act  lftOl-1010  requirocl  the  defendant  to 
appear  "  before  sncli  justice  or  justices  of 
the  peace  for  the  said  State  as  may  tlien 
be  there. "  Held,  that  the  summons  was 
good,  notwithstanding  that  under  s  39  of 
the  Judiciary  Act  the  information  could 
only  be  heard  by  a  Stipendiary  or  Police 
Magistrate.  Donohoc  v.  Chew  Ying,  16 
C.L.R.    364. 

VTII.  COSTS. 

Appeal  allowed — Respondent  ordered  to  pay 
costs.] — In  allowing  an  appeal  which  involved 
an  important  principle  of  law,  the  High  Coart 
ordered  the  respondent  to  pay  the  costs, 
although  special  leave  to  appeal  had  been 
granted  on  the  appellant  undertaking,  in 
view  of  the  smallness  of  the  amount  in- 
volved, to  abide  by  any  order  that  the 
Court  might  make  as  to  costs.  Macnamara 
v.    Mnrtiu.   7    C.L.R.  609. 

Appeal,  costs  of  Fee  for  counsel's  opinion 
as  to  advisability  of  appeal— Costs  between 
solicitor  and  client.^--  '^  P'^'i  '"^  appeal  to  tlie 
Tligh  Court  the  appellant's  costs  begin  with 
the  instructions  to  appeal,  and  the  costs 
of  obtaining  counsel's  opinion  as  to  the 
advisability  of  an  appeal,  though  allowable 
as  between  solicitor  and  cHent,  are  not 
allowable  as  between  party  and  party.  City 
Bank  of  Sydney  V.  McLaughlin  {Griffith, 
C..T.I.   10  C.L.R.   362. 

Application  for  increase  of  amount 
of  security  —  Time  for  making  applica- 
tion —  High  Court  Procedure  Act 
1903  (No.  7  of  1903),  ss.  8.  35,  36.]  — 
Applications  for  increase  of  amount  of 
security  under  O.  'SG  of  the  High  Court 
Procedure  Act  must  (following  the  English 
practice)  be  made  with  expedition,  whether 
there  is  a  Justice  of  the  High  Court  sitting 
in  the  State  where  the  appeal  is  to  be 
h.ar.l  or  not.  On  29th  December,  1903, 
the  plaintiff  filed  notice  of  intention  to 
apjxal  to  the  High  Court  from  decisions  of 
the  Supreme  Court  of  New  South  Wales, 
and  deposited  £50  as  security  for  the  due 
prosecution  of  the  appeal,  in  accordance 
with  s.  35.  .sub-ss.  ( 1  i  and  ( 3 )  of  the 
Ifigh  Court  Procedure  Act.  On  4th  Feb- 
ruary   the    defendants*    in    each    case    had 


notice  of  the  plaintiff's  appeal,  and  on  8th 
March  took  out  a  summons  for  increased 
security  under  s.  36  of  the  Act.  There 
was  no  .Justice  of  the  High  Court  sitting 
in  Sydney  until  14th  March,  but  in  the 
interval  .Tustices  of  the  High  Court  had 
l)ecii  sitting  in  Hobart  and  Melbourne. 
Held  (per  Griffith,  CI.),  that  the  applica- 
tions were  made  too  late,  and  that  the 
applicants  should  have  proceeded  under  s. 
S  by  taking  out  a  summons  in  Sydney  as 
early  as  possible  and  having  the  cause 
transferred,  for  the  ])urpose  of  hearing 
the  -summons,  to  Hobart  or  Melbourne. 
McLaughlin  v.  Daily  Telegraph  Xcuspaper 
Co.  (Xo.  1)  :  McLaughlin  v.  Talc  of  Chrydd 
Coal  Mining  Co.   (Xo.  1),  1  C.L.R.  143. 

Bankruptcy  —  Appeal  by  bankrupt  —  Costs 
against  official  assignee.] — When  a  bankrupt 
successfullj'  appealed  against  the  decision  of 
the  Judge  in  Bankruptcy,  reversing  a  decision 
of  the  Registrar  by  which  the  bankrupt  had 
been  granted  a  certificate  of  discharge,  the 
Official  Assignee  was  ordered  to  pay  the 
costs  of  the  appeal.  Scott  Fell  v.  Lloyd,  13 
C.L.R.  230. 

Church  tribunals  and  members  thereof — 
Action  against— Liability  of  individual  mem- 
bers for  costs.] — Si'e  Voluntary  Associa- 
tion.     Macqueen  v.  Frackellon,  8  CL.H.  (>73. 

Costs  of  infant— Action  quia  timet  on  ad- 
ministration    bond.] — Sec    Administration. 

H<jbhn    V.     Blirh,    -1    C.L.li.    Tt)S. 

Costs  of  prior  action,  order  nisi  for  seques- 
tration based  on  judgment  for  appeal  pending 
to  High  Court  from  prior  judgment— Ad- 
journment  of   insolvency   proceedings.] — See 

Insoi.vknCv.  Bcii/ne  v.  liaillicii,  5  C.L.R. 
04. 

Costs  of  sending  solicitors'  managing 
clerk  from  State  where  appeal  set  down 
to  another  State  to  which  hearing  trans- 
ferred by  order  of  Court.] — Where  the  hearing 
of  an  appeal  other  than  on  a  question  of 
abstract  law  hr,.-)  been  transferred,  by  order 
of  the  Court 'acting  on  its  own  initiative 
and  not  at  the  request  of  parties,  to 
a  State  other  than  that  of  origin,  the 
successful  party  to  whom  costs  were  given, 
may  in  a  proper  case  be  allowed  the  costs 
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and  expenses  of  sending  the  managing 
clerk  of  their  solicitors  in  the  State  of 
origin  to  instruct  counsel  at  the  hearing 
of  the  appeal.  "The  matter  is  primarily 
one  for  the  exercise  of  the  taxing  officer's 
discretion,  but  this  discretion  will  be  freely- 
reviewed  by  the  Court  employing  its  own 
knowledge  of  the  special  circumstances  of 
the  case.  Principles  suggested  for  the  guid- 
ance of  the  Taxing  Officer  in  arriving  at 
the  amount  of  costs  to  be  allowed.  Western 
A  ustralian  Bank  V.  Royal  Insurance  Co.; 
Griffith,  C.J.,  7  C.L.R.  385, 

Counsel,  costs  of  second — Exercise  of  dis- 
cretion by  master  on  wrong  principle — 
Appeal.] — The  test  for  determinirifi;  whethtr 
the  costs  of  a  second  counsel  should  be 
allowed  is  whether  a  prudent  man  not 
compelled  by  poverty  would  have  ventured 
into  Court  without  two  counsel.  Kroehn 
v.  Kroehn,  15  C.L.R.  1.37. 

Counsel,  fees  of  two — Summons  to  increase 
amount  of  security  for  costs.] — On  a  summons 
to  increase  the  security  for  the  costs  of 
an  appeal  to  the  High  Court  from  the 
Supreme  Court  of  a  State,  the  matter  being 
simple,  the  fees  of  one  counsel  only  were 
allowed:  McLaughlin  v.  Daily  Telegraph 
Ncicspaper  Co.  (No.  1)  ;  McLaughlin  v. 
Tale  of  Clwxjdd  Coal  Mining  Co.  (No.  1), 
Griffith,  C.J.,   1  C.L.R.  143. 

Counsel,  fees  of  three — Costs  of  preparing 
fresh  briefs  for  appeal.] — The  Registrar,  on 
taxaticm  as  between  party  and  party,  dis- 
allowed the  costs  of  a  third  counsel  in  an 
appeal  to  the  High  Court,  which  involved 
a  large  sum  of  money,  and  raised  difficult 
and  important  questions  of  constitutional 
law,  on  the  ground  that  the  employment  of 
three  counsel  is  not  justifiable  unless,  in 
addition  to  the  above  elements  of  difficulty 
and  importance,  the  case  involves  the  con- 
sideration of  a  large  and  complex  mass 
of  evidence.  On  a  summons  for  a  review 
of  taxation,  the  Court,  not  being  satisfied 
that  the  Registrar  was  clearly  wrong,  or 
that  the  case  was  of  such  an  exceptional 
nature  as  to  render  it  essentially  neces- 
sary, for  the  purpose  of  doing  justice,  that 
three  counsel  should  be  employed,  refused 
to  direct  a  review,  and  dismissed  the  sum- 
mons   with    costs.      Kirku-ood    V.    Webster, 


9  Ch.  D.  2,39,  applied.  Semhle,  that  a  case 
may  be  of  suflicient  difficulty  and  import- 
ance to  justify  a  party  in  engaging  three 
counsel  to  argue  the  appeal,  although  the 
three  elements  of  difficult  and  intricate 
points  of  law  raised,  a  very  large  amount 
of  money  involved,  and  a  complicated  and 
voluminous  body  of  evidence  to  be  con- 
sidered, are  not  all  present  together.  The 
costs  of  preparing,  for  the  purposes  of  an 
appeal  to  the  High  Court,  fresh  copies  of 
the  briefs  used  by  counsel  when  the  case 
was  argued  before  the  Supreme  Court,  were 
not  allowed  to  the  party  successful  on  the 
ap])eal.  Donohoe  v.  Britz  (No.  2)  ;  Barton, 
J.,    1    C.L.R.    662. 

Crown  to  pay — Liability  of.] — See  Ad- 
ministration. Affleck  V.  The  King,  3 
C.L.R.  608. 

District  Court  of  New  South  Wales — Costs 
where  sum  sued  for  exceeds  £10  but  sum 
recovered  does  not  exceed  £10 — District  Courts 
Act  1901  (No.  4)  (N.S.W.),  ss.  32,  105,  106— 
District  Court  Rules  1899  (N.S.W.),  rr.  365, 
366.]— Sect.  32  of  the  District  Courts  Act 
1901  (a  Consolidating  Act)  provides  that: 
— "  The  fees  to  be  allowed  to  barristers 
and  attorneys  practising  in  any  District 
Court  for  appearing  or  acting  on  behalf 
of  any  person  in  any  actions  in  such  Court, 
and  the  expenses  to  be  paid  to  witnesses, 
shall  be  fixed  by  scale  in  the  rules  of 
Court:  Provided  that  no  such  fees  to 
barristers  or  attorneys  shall  be  allowed  in 
any  case  where  the  sum  sued  for  does  not 
exceed  £10."  Sect.  105  provides  that: — 
"  All  the  costs  of  any  action  not  herein 
or  otherwise  provided  for  shall  be  paid  by 
or  apportioned  between  the  parties  in  such 
manner  as  the  Judge  thinks  fit,  and  in 
default  of  any  special  direction  shall  abide 
the  event  of  the  action  or  result  of  the 
decision,  and  such  costs  may  be  recovered 
in  like  manner  as  any  debt  adjudged  to 
be  paid  can  be  recovered.  "  Held,  that  the 
proviso  in  s.  32  only  applies  to  a  case 
where  the  amount  sued  for  does  not  exceed 
£10,  and  not  to  a  case  where  the  amount 
sued  for  exceeds  £10,  but  the  amount  re- 
covered does  not  exceed  £10.  Ex  parte 
Goehel,  2  S.C.R.  (N.S.W.),  82,  approved. 
Emery  v.  Binn^,  7  Moo.  P.C.C.,  195,  dis- 
tinguished.    Pillar  v.  Arthur,  15  C.L.R.  18. 
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District  Court  -  New  South  Wales  — 
Different  scales  of  costs — Costs  awarded  on 
lowest  scale— District  Courts  Act  1901  (No 
4).  (N.S.W.),  s.  105— District  Court  Rules 
1899  (N.S.W.).  r,  365.1— Throo  scales  of  costs 
were  fixed  by  the  Rules,  the  lowest  apply- 
ing where  the  "  subject  matter  or  the  sum 
recovered"  exceeded  £10  and  did  not  ex- 
ceed £30,  the  next  applyinir  where  such 
subject  matter  or  sum  exceeded  £30  and 
did  not  exceed  £75,  and  the  highest  apply- 
ing where  such  subject  matter  or  sum  ex- 
ceeded £75.  Held,  that  in  a  case  where 
the  amount  sued  for  was  over  £10  and  the 
amount  recovered  was  under  £10  the  Dis- 
trict Court  might,  under  Rule  365  and  s. 
105  of  the  Act,  award  costs  on  the  lowest 
of  such  scales.    lb. 

District  Court  Rules  1899  (N.S.W.),  r.  365— 
Intermediate  scales.] — Rule  365  of  the  District 
Court  Hulrfi  1890  provides  that :—"  Where 
the  demand  is  unliquidated,  and  the  plain- 
tiff recovers  less  than  the  amount  claimed, 
the  Judge  may  order  that  his  costs  be 
taxed  on  the  scale  applicable  to  the  amount 
claimed,  or  any  intermediate  scale.  "  Held, 
that  the  rule  is  not  ultra   lires.     lb. 

Divorce— Order  for  costs  against  co-respon- 
dent— Appeal  —  "  Status  "  —  Judiciary  Act 
1905-1910,  s.  35.] — Aii  order  f..r  costs  aL'flinst 
a  co-respondent  is  not  a  judgment  which 
"  affects  the  status  of  any  person  "  within 
the  meaning  of  s.  35  of  the  Judiciary  Act, 
and  so  there  is  no  appeal  as  of  right  to 
the  High  Court.  McConvitlr  v.  Baylcy,  17 
C.L.R.  509. 

Exercise  of  discretion  of  Supreme  Court.] — 
The  Supremo  Court  in  making  absolute 
a  rule  niai  for  a  new  trial,  made  no  order 
as  to  costs,  the  result  being  that  by  the 
rules  of  the  Supreme  Court  each  party 
must  bear  his  own  costs  of  the  first  trial. 
The  ground  of  the  Court's  refusal  to  make 
any  order  did  not  distinctly  appear,  though 
in  a  similar  case  it  had  refused  on  the 
ground  that  it  had  no  jurisdiction  to  make 
an  order  as  to  costs  in  such  a  case.  TJrld. 
that,  under  the  circumstances,  the  Supreme 
Court  must  be  taken  to  have  exercised  its 
discretion  as  regards  costs,  and  that  dis- 
cretion should  not  be  reviewed.  Interna- 
tional  Pnprr  Co.  V.   Flpiccr.  4   C.L.R.   739. 


^  Expenses  of  party  attending  trial — Party 
not  a  witness— Election  petition— Costs  of 
j  party  up  to  particular  day— Reduction  of 
I  fees  on  counsel's  brief.] — On  taxation  of 
costs,  tlie  expenses  of  a  party  who  may 
reasonably  be  expected  to  be  required  as  a 
witness,  may  be  allowed  although  no  sub- 
poena to  him  was  issued.  On  an  election 
petition  a  party  claiming  or  defending  the 
seat  is  prima  facie  a  probable  witness. 
Where  the  respondent  had  been  ordered  to 
pay  a  part  of  tlie  petitioner's  taxed  costs, 
the  fee  paid  to  petitioner's  counsel  in  re- 
spect of  the  whole  petition  may,  on  taxa- 
tion, be  allowed  in  full,  if  the  amount  is 
a  fair  and  reasonable  fee  in  respect  of  the 
matter  on  which  the  petitioner  succeeds. 
Chanter  V.  Blackwood  (No.  3)  ;  Griffith, 
C.J.,   1   C.L.R.  456. 

Non-payment  of  costs  of  appeal  — 
Payment  not  a  condition  precedent  to 
new  trial  —  Attachment  —  High  Court 
Procedure  Act  1903  (No.  7  of  1903),  s. 
26  (b)— Rules  of  the  High  Court  1903,  Part  L, 
Order  XXXV.,  r.  1.] — An  order  for  payment 
of  the  costs  of  an  appeal  is  an  order  for 
the  ])ayment  of  money  to  some  person 
within  the  meaning  of  Rules  of  the  Hiyh 
Court  1903,  Part  I.,  Order  XXXV..  r.  1. 
Therefore,  an  order  of  the  High  Court  for 
paynaent  of  the  costs  of  an  appeal  from 
the  Supreme  Court  of  a  State  will  not  be 
enforced  by  attachment.  Nor  will  the  pay- 
ment of  the  costs  of  an  appeal  in  which  a 
new  trial  is  ordered  be  made  a  condition 
precedent  to  the  new  trial.  Lysaght  Bros, 
d  Co.  Ltd.  V.  Folk  (No.  2),  2  C.L.R.  443. 

Order  to  review — Appeal  from  Court  of 
Petty  Sessions  of  a  state— Limitation  on 
amount  of  costs — Justices  Act  1890  (Vict), 
(No.  1105).  s.  148-Rules  of  the  High  Court 
1903.  Part  L.  Order  XLVL.  r.  14  ;  Part  IL, 
Sec.  IV..  r.  1  ;  Rules  of  the  High  Court  of  12th 
October,  1903.  r.  3,]- Order  XLVL,  r.  14  of 
Part  I.  of  the  Rules  of  the  TJigh  Court 
1903.  which  prescribes  the  scale  for  taxa- 
tion of  costs,  does  not  refer  to  any  maxi- 
mum amount  of  costs  to  be  allowed,  and, 
therefore,  the  j)rovision  in  s.  148  of  the 
Justices  Art  1890  (Vict.),  which  limits  the 
total  amount  of  costs  that  can  be  allowed 
iu  the  Supreme  Court  upon  an  order  to 
review  a  decision   <if  a   Court  of  Pettv   Ses- 
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sions  to  £20,  does  not  apply  to  the  costs 
of  an  appeal  by  way  of  order  to  review 
from  a  Court  of  Petty  Sessions  exercising 
federal  jurisdiction  to  the  High  Court. 
Costs  of  affidavits  disallowed.  Lyons  v. 
Smart,   6   C.L.R.  285. 

Patent — Appeal  to  the  High  Court  from  the 
Commissioner  of  Patents — Costs.l — The  costs 
of  an  appeal  to  the  High  Court  from  the 
decision  of  the  Commissioner  are  in  the 
discretion  of  the  Court.  McDonald  v.  Com- 
missioner of  Patents,  1.5  CL.R.  713. 

Patents  in  Victoria — Applications  for — 
Opposition — Award  of  costs  by  Commissioner 
Right  of  appeal  to  law  officer  and  from  him  to 
Supreme  Court — Meaning  of  "  costs  " — Em- 
ployment of  patent  agent — Qualifying  fees.] — 
See  Patent.  Potter  v.  Dickenson,  2  C.L.R. 
668. 

Pleading — Damages  assessed  generally  upon 
good  and  bad  counts — Trial  de  novo — Ad- 
mission by  party  at  trial — Defendant  mis- 
takenly admitting  liability — Defect  appearing 
upon  the  record — Appeal.] — See  Pleading, 
below.  Measures  v.  MeFadyen,  11  C.L.R. 
723. 

Probate  suit — Costs  out  of  estate.] — The 
costs  in  a  probate  suit  are  in  the  discretion 
of  the  .Judge,  and  in  the  absence  of  any 
error  in  principle,  or  any  misapprehension 
of  fact  on  his  part,  the  High  Court  will 
not  interfere.  McCauley  V.  McCauley,  10 
C.L.R.  434. 

Probate  suit — Question  of  fact — Issues  of 
unsound  mind  and  undue  influence — Pay- 
ment of  costs  by  unsuccessful  caveator.] — • 
Although  as  a  general  rule  an  unsuccessful 
defendant  in  a  probate  suit  will  not  be 
ordered  to  pay  the  costs,  if  he  had  an 
interest  in  opposing  probate  and  the  will 
was  made  imder  circumstances  which  na- 
turally tended  to  raise  a  suspicion  of  tes- 
tamentary incapacity  or  ixndue  influence, 
there  may,  nevertheless,  be  other  circum- 
stances rendering  the  defendant's  opposi- 
tion unreasonable  and  justifying  an  order 
for  costs  against  him.  In  a  case  wliere  the 
question  whether  a  defendant  had  by  his 
conduct  disentitled  himself  to  take  advan- 
tage  of   the  general   rule   or   not   depended 


upon  the  facts  special  leave  to  appeal  to 
the  High  Court  was  refused.  Special  leave 
to  appeal  from  the  decision  of  Walker,  J., 
refused.     Buyer  v.  Yindin,  4  C.L.R.  216. 

Probate  suit  —  Testamentary  capacity  — 
Caveat — Reasonable  grounds  for  opposing 
grant  of  probate.] — The  appellant  filed  a 
caveat  against  the  grant  of  probate  of  a 
will  and  three  codicils  to  the  respondents, 
upon  the  ground  that  their  testatrix  was 
not  possessed  of  testamentary  capacity.  In 
a  suit  brought  by  the  respondents  for  pro- 
bate, Street,  J.,  found  that  the  testatrix 
was  of  testamentary  capacity,  and  ordered 
the  appellant  to  pay  the  costs  of  the  suit. 
Held,  that  the  finding  as  to  testamentary 
capacity  was  fully  justified  by  the  evi- 
dence, that  the  appellant  could  not  have 
reasonably  entertained  any  doubt  as  to  the 
testatrix's  capacity  up  to  the  date  of  the 
second  codicil,  and  even  if  he  had  a  doubt 
as  to  her  capacity  to  make  the  third  codicil, 
as  substantially  the  whole  of  the  costs  were 
incurred  in  establishing  the  validity  of  the 
second  codicil,  he  was  properly  ordered  to 
pay  the  costs  of  the  suit.  Wilson  V.  Jones, 
12  C.L.R.  394. 

Rules  of  the  Supreme  Court,  Order  LXL, 
Rule  1  (W.A.) — Successful  party  deprived  of 
costs  of  action — "Good  cause" — Libel — 
Nominal  damages.] — Order  61.  Rule  1.  pro- 
vides that  where  any  action  is  tried  with  a 
jury,  the  costs  should  follow  the  event 
unless  the  Judge  by  whom  such  action  is 
tried  or  the  Court  shall  for  good  cause 
otherwise  order.  In  an  action  for  defama- 
tion of  an  aggravated  character,  to  which 
the  defence  of  truth  was  pleaded,  the  jury 
found  a  verdict  for  the  plaintiff  with  one 
shilling  damages.  The  presiding  Judge 
gave  judgment  for  that  sum  without  costs, 
being  of  opinion,  under  the  circumstances 
of  the  case,  that  the  verdict  signified  that 
the  jury  entertained  an  absolute  contempt 
for  the  plaintiff's  character  and  conduct 
in  the  matters  referred  to,  and  considered 
the  libel  practically  justified,  although  the 
defence  of  truth  was  not  fully  established. 
Held,  that  he  was  justified  in  drawing  this 
inference,  and  that  it  afforded  good  cause 
for  the  exercise  of  his  discretion  as  to 
costs  adversely  to  the  plaintiff.  Connolly 
V.    "  The    Sunday    Times "    Newspaper    Co., 
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Ltd..  Ill  W.A.L.K.  :Ui.  allirnRHl.  Connolly 
V.  "Sunday  Times"  ]'ublishing  Co.,  Ltd., 
7  C.L.R.  263. 

Security  for— Application  for  trade  mark — 
Residence  out  of  jurisdiction — Matter  pending 
before  Registrar— Jurisdiction  of  High  Court.] 

— -Srr  Thadk  ^Iauk.  In  n  Applkntion  of 
Australian  Milk  Ferment  Proprietary,  8 
C.L.R.  460. 

Security  for  costs — Costs  of  order  for  re- 
payment of  deposit  for  security.l— Tho  High 
Court,  in  allowing  an  appeal,  ordered  that 
the  sum  paid  by  the  appellants  as  security 
for  costs  of  the  appeal  should  be  paid  out 
to  the  appellants.  Under  the  Rules  of  the 
Supreme  Court  of  New  South  Wales  in 
Equity,  from  which  tlie  appeal  was  brought, 
the  appellants  were  unable  to  obtain  pay- 
ment of  this  sum  without  an  order  of  that 
Court.  Held,  that  the  appellants  were  en- 
titled to  the  costs  of  atf  ending  to  receive 
the  deposit,  together  with  the  costs  of  an 
ex  parte  application  to  the  Judge  of  the 
Equity  Court,  if  necessary.  City  Bank  of 
Sydney  v.  McLaughlin.  10  C.L.R.  5"62. 

Solicitor  and  client — Costs  increased  by 
misconduct  or  negligence  of  solicitor — Report 
of  taxing  officer — Burden  of  proof — Rules  of 
the  Supreme  Court  of  Victoria  1906,  Order 
LXV.,  r.  27  (38a),l — On  a  report  by  the  taxing 
officer  under  Order  LXV.,  r.  27  (38a)  of 
the  Rules  of  the  Supreme  Court  1906  the 
jurisdiction  of  the  Judge  is  not  discipli- 
nary, but  is  in  the  nature  of  a  review  of 
taxation.  Where  it  is  alleged  under  Order 
LXV.,  r.  27  (38a)  that  costs  have  been 
increased  by  the  misconduct  or  negligence 
of  the  solicitor,  the  onus  is  upon  the  client 
to  establish  that  he  has  been  damnified, 
and  to  what  extent.  Iti  re  the  Bill  of  Costs 
of  Joseph  ^Voolf,  (1911)  V.L.R.,  375;  33 
A.L.T.,  57,  reversed.  Woolf  v.  Willis,  13 
C.L.R.  23. 

Specific  performance  — Deduction  from  pur- 
chase  money— Set  off.l— Tho  plnintiffs'  costs 
of   the   trial   and   appeal   ordered   to   be  set    ' 
off    against    the    purchase    money.      Golds-    \ 
brough.    Mort    d    Co.    Ltd.    v.    Quinn,     10    i 
C.L.R.    674.  J 

Taxation— Action  instituted  in  one  Registry 
—  Costs  of  attendance  of  solicitor  on  proceed- 


ings in  another  Registry.] — .\n  action  wa.s 
brouglit  in  the  New  South  Wales  Registry 
of  the  High  Court  by  a  Melbourne  solicitor, 
who  had  acted  for  a  client  in  a  libel  action 
in  the  Supreme  Court  of  Victoria,  to  re- 
cover from  the  client,  who  was  a  resident 
of  Sydney,  the  amount  of  his  bill  of  costs 
in  respect  of  that  action,  and  an  order  was 
made  for  the  taxation  of  those  costs.  The 
bill  of  costs  was  taxed  in  Melbourne,  and 
such  an  amount  was  taxed  off  it  that  the 
client  became  entitled  to  the  costs  of  taxa- 
tion. On  the  taxation  of  the  last  men- 
tioned costs  a  certain  sum  was  claimed  as 
being  the  travelling  expenses  of  the  client's 
Sydney  solicitor  to  Melbourne  to  attend 
the  taxation  of  the  original  bill  of  costs 
and  his  expenses  of  residence  while  there. 
This  sum  the  Deputy  Registrar  disallowed, 
and  allowed  in  lieu  thereof  a  sum  which  he 
thought  sufficient  to  cover  the  cost  of  em- 
ploying a  Melbourne  solicitor  as  agent  on 
the  taxation,  being  of  opinion  that  the 
attendance  of  the  Sydney  solicitor  in  Mel- 
bourne was  not  reasonably  necessary  in  the 
circumstances.  Held,  that  the  Deputy  Re- 
gistrar had  acted  on  the  right  principle, 
and  that  there  was  nothing  to  show  that 
the  amount  allowed  by  him  was  insufficient. 
Norton    v.   Herald,    17   C.L.R.   76. 


Taxation — Exercise  of  discretion  by  master 
on  wrong  principle— Appeal— Duty  of  Court 
— Costs  of  second  counsel — Suit  for  judicial 
separation.] — In  a  suit  in  the  Supreme  Court 
by  a  wife  for  judicial  separation  on  the 
ground  of  cruelty  extending  over  a  period 
of  two  years  the  Judge  made  a  decree  for 
judicial  separation  with  costs  against  the 
husband.  On  taxation  of  the  wife's  costs 
the  Master  disallowed  the  costs  of  a  second 
counsel  on  the  ground  that  the  case  was 
one  that  could  have  been  inexpensively 
decided  by  a  Court  of  summary  juri.sdic- 
tion.  On  review,  the  Full  Court,  while  of 
opinion  that  the  Master's  reason  was  erro- 
neous, declined  to  interfere  with  the  exer- 
cise of  his  discretion.  Held,  that  the 
Master  had  exercised  his  discretion  on  a 
wrong  principle,  that  the  Supreme  Court 
had  not  independently  exercised  its  dis- 
cretion, and  that  therefore  the  High  Court 
should  exercise  its  own  discretion.  Kroehn 
V.   Kroehn,  15  C.L.R.   137. 
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Taxation— Review  ol  taxation— Counsel's 
fees — Case  called  on  in  one  State  and  trans- 
ferred by  order  of  Court  to  another  State  for 
argument— Counsel  holding  other  briefs  at 
same  sitting  in  the  latter  State.]— Where  a 
case  has  been  called  on  in  one  State  and 
transferred  to  another  for  argument  by 
order  of  the  Court,  and  there  argued  by 
counsel  originally  briefed,  the  Registrar 
ought,  on  the  taxation  of  the  costs,  to 
allow  such  sums  for  counsel's  fees  as  will 
be  reasonable,  taking  into  consideration 
the  distance  travelled  or  the  length  of  time 
counsel  are  compelled  to  be  absent  from 
their  own  State.  Where  such  counsel  are 
briefed  in  more  than  one  case  to  be  heard 
at  the  same  sitting  that  fact  should  be 
taken  into  consideration.  The  Commis- 
«ioner  of  Income  Tax  (Q'ld)  v.  The  Bank 
of  N.S.W.;   Griffith,  C.J.,   18   C.L.R.   207. 


Undertaking  to  pay— Stay.]- The  plaintiff 
brought  an  action  against  certain  persons 
constituting  the  Presbytery  of  Brisbane,  a 
tribunal  of  a  voluntary  religious  associa- 
tion, for  one  cause  of  action,  and  another 
action  against  certain  persons  representing 
the  Presbytery  of  Brisbane  and  the  General 
Assembly  of  Queensland  respectively.  The 
actions  were  consolidated  and  judgment 
was  given  against  all  the  defendants,  who 
were  ordered  to  pay  the  plaintiff's  costs. 
An  application  for  a  stay  of  proceedings 
pending  an  appeal  was  granted  on  the 
solicitors  for  the  defendants  "  undertaking 
to  pay  all  costs  which,  by  the  judgment  of 
the  Court  of  appeal,  are  made  payable  by 
the  defendants  or  either  or  any  of  them  to 
the  plaintiff.  "  On  appeal  to  the  Full  Court 
the  defendants  failed  and  were  ordered  to 
pay  the  plaintiff  the  costs  of  the  appeal, 
such  costs  to  be  recoverable  only  out  of  the 
property  (if  any)  of  the  General  Assembly 
and  the  Presbytery  respectively,  and  not 
against  the  defendants  or  any  individual 
member  of  those  bodies  respectively.  The 
plaintiff  made  an  unsuccessful  demand  for 
payment  of  the  costs  of  the  appeal  to  the 
Full  Court  from  the  solicitors  who  had 
given  the  undertaking.  Cooper,  C.J., 
ordered  these  costs  to  be  paid,  but  the  Full 
Court  of  Queensland  held  that  although 
the  words  of  the  undertaking  were  wide 
enoiigh     to     have     covered     the     costs     of 


appeal,  the  Full  Court  never  intended  and 
did  not  order  that  the  defendants  per- 
sonally should  pay  any  costs,  and  that 
their  solicitors  had  not  incurred  any 
liability  on  their  undertaking.  On  appeal 
— Held,  that  upon  the  order  of  the  Full 
Court  the  conditions  to  which  the  under- 
taking applied  had  not  arisen,  and  the 
respondents  were  not  liable.  Frackelton  v. 
Atthon-,   10   C.L.R.  522. 

IX.  DECLARATORY  ORDER. 

Consequential  relief— Validity  of  Common- 
wealth Statute— Rules  of  High  Court  1903, 
Part  L,  Order  IIL,  r.  1— Trade  Marks  Act 
1905  (No.  20  of  1905),  Part  VII.]- Notwith- 
standing the  provisions  of  Part  I.,  Order 
III.,  r.  1  of  the  Rules  of  the  High  Court 
1903,  the  High  Court  will  not  entertain 
abstract  questions  of  law  or  give  an  opinion 
as  to  the  power  of  the  Commonwealth  to 
enact  certain  legislation  where  the  opinion 
cannot  be  followed  up  by  an  effective  order. 
Therefore,  where  an  action  having  been 
brought  in  the  High  Court  to  restrain  the 
registration    of    a    trade   mark   under   Part 

t  VII.  of  the  Trade  Marks  Act  1905,  the  ap- 
plication   for    registration    was    withdrawn 

i  before  the  action  came  on  for  hearing,  on 
a  reference  to  the  Full  Court  of  the  ques- 
tion whether  the  Parliament  had  power 
to  enact  Part  VII.  of  that  Act,  that  Court 
refused  to  entertain  the  question,  and 
ordered  the  case  to  be  struck  out. 
Bruce  v.  Commonicealth  Trade  Marks  Label 
Association,  4  C.L.R.  1569. 

Consequential  relief  —  Equity  Act  1901 
(N.S.W.)  (No.  24  of  1901),  s.  10.]— UnH.er  s. 
10  of  the  Equitij  Act  1901,  which  pro- 
vides that  "  No  suit  shall  be  open  to  objec- 
tion on  the  ground  that  a  merely  declara- 
tory decree  is  sought  thereby,  and  the 
Court  may  make  binding  declarations  of 
right  without  granting  consequential  re- 
lief, "  a  declaratory  decree  cannot  be  made 
unless  there  be  a  right  to  consequential- 
relief  capable  of  being  granted  if  claimed. 
^VaWl  v.  Alexander,  16  C.L.R.  293. 

Declaratory  judgment  —  Injunction  — 
Threatened  illegal  act — Action  against  the 
Crown.] — See  Colonial  Sugar  Befining  Co,, 
Ltd.  V.  Att.-Gen.  of  the  Commonwealth,  15 
C.L.R.  182. 
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X.    DKMLUKKK. 

Action  on  covenant — Plea  alleging  implied 
condition — Language  of  deed  not  set  out — 
Postponement  of  hearing  of  demurrer  until 
issues  of  fact  decided.]  -In  an  action  upon  a 
covenant  the  declaration  did  not  set  out 
the  actual  language  of  the  covenant  but 
the  pleader's  construction  of  it,  and  a  plea 
to  it  alleged  that  a  condition  should  be 
implied  from  the  deed,  but  did  not  set  out 
the  language  of  the  deed.  A  demurrer 
to  the  plea  having  been  allowed  by  tlie 
Supreme  Court  of  N'ew  South  Wales,  on 
i\ppeal  to  the  High  Court.  Held,  that  the 
•order  allowing  the  demurrer  should  be  dis- 
charged, and  tile  hearing  of  the  demurrer 
postponed  until  after  the  trial  of  the  issues 
of  fact,  with  liberty  to  either  party  to 
amend.  Beard  Watson  v.  Dixon  Trust,  14 
S.R.  (X.S.W.),  133.  in  part  set  aside.  Dixon 
Trust  Ltd.  V.  Beard  Watson  Ltd.,  19  C.L.R. 
499. 

Cross-demurrers  —  Right  to  begin  — 
Reading  pleadings  —  Hearing  two  counsel — 
Rules  of  the  High  Court  1903,  Part  I.,  Order 
XXI.,  r.  15.1 — The  party  siii)portin>:  the 
demurrer  has  the  right  to  begin,  except 
■where  there  are  cress-demurrers,  in  which 
case  the  plaintiff  begins.  It  is  not  neces- 
sary to  read  the  pleadings,  but  only  to 
state  shortly  tlieir  purport  and  the  points 
raised.  The  pleadings  must  be  left  at  the 
chambers  of  tlie  Judge  four  days  at  least 
before  the  denuirrer  is  set  down  for  argu- 
ment. On  demurrers  two  counsel  will  be 
heard.  Bond  v.  f'ommonuealth;  Griffith, 
C.J.,   1   C.L.R.   13. 


to  ignore  tlieir  finding  and  to  review  the 
damages  awarded  to  the  plaintiffs.  Kemble. 
tliat  tlie  only  remedy  (if  any)  open  to 
the  defendants  was  to  apply  for  a  new 
trial,  and  that  such  an  application  should 
not  be  made  to.  and  could  not  be  granted 
by,  the  Judge  who  tried  the  case,  on  a 
motion  for  judgment  on  the  findings  of  the 
jury.  dtiU  v.  t^aunders  and  Stuart,  17 
C.L.R.  82. 

Grounds  for  new  trial — Verdict  of  jury  in 
Court  exercising  federal  jurisdiction  —Power 
of  Court  to  reduce  damages — Amendment  at 
trial.] — Semble,  that  on  a  motion  for  a  new 
trial  on  the  ground  of  misdirection  the 
High  Court  will  follow  the  practice  of  the 
Supreme  Court  and  refuse  to  grant  a  new 
trial  if  the  misdirection  involves  only  a 
trifling  amount.  If.  on  a  motion  for  a 
new  trial  on  the  ground  that  the  damages 
are  excessive,  it  appears  that  the  damages 
are  excessive,  but  that  the  plaintiff  is 
entitled  to  something  more  than  nominal 
damages,  the  Court  has  no  jurisdiction  to 
reduce  the  damages  and  enter  a  verdict 
for  the  lesser  amount  except  by  consent  of 
the  parties.  Distinction  between  nominal 
and  small  damages  considered.  It  is  a 
matter  for  the  discretion  of  the  Judge  at 
the  trial  to  refuse  or  to  allow  an  amend- 
ment of  the  plaintiff's  claim  by  the  filing 
of  fresh  particulars,  and.  if  the  Judge  re- 
fuses it.  the  Court  of  Appeal  will  not  inter- 
fere with  liis  discretion  if  the  defendant 
miglit  by  any  possiblity  have  been  preju- 
diced by  the  amendment.  Baume  v.  Com- 
nwHU-ealth.  4  C.L.R.  97. 


XI.  XEW  TRIAL. 
Sf^p  also  County  Court,  above. 
Admission  without  objection  of  irrelevant 
evidence—Assessment  of  damages  on  mis- 
taken basis — Remoteness  of  damage — Re- 
duction by  Judge.] — At  the  trial  of  an  action 
before  a  jury  evidence  for  the  plaintilTs 
was  admitted  without  objection  by  tlie  de- 
fendants which  they  afterwards  contended 
to  be  irrelevant,  and  counsel  in  addressing 
fhe  jury,  the  presiding  Judge  in  summing 
up,  and  the  jury  in  as.sessing  damages,  were 
allowed  to  follow  a  mistaken  course,  ffrld, 
that  after  the  jury  had  performed  their 
function    the    Judge    was    right    in    refusing 


Improper  rejection  of  evidence — Appeal 
from  order  granting  new  trial.] — When  a 
party  has  obtained  a  new  trial  on  the 
ground  of  the  improper  rejection  of  evi- 
dence, if  the  evidence  was  relevant  to  the 
issue  on  which  it  was  tendered  and  the 
ground  on  which  the  evidence  was  originally 
rejected  was  erroneous,  it  is  not  a  ground 
for  allowing  an  appeal  from  an  order  grant- 
ing the  new  trial,  that  the  exact  grounds 
nf  relevancy  were  not  stated  to  the  Court. 
Harris  V.  Sydney  Glass  and  Tile  Co.,  2 
<'J.JT.   227. 

Memorandum  not  signed  by  counsel  who 
appeared   at  the  trial— Plaintiff   applying  in 
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person  for  rule  nisi — Regulae  Generales  of  the 
Supreme  Court  (N.S.W,),  rr.  150,  151.]— Rule 

150  of  tlie  Supreme  Court  of  Xew  South 
Wales  provides  that  any  party  who  in- 
tends to  move  for  a  new  trial  must  within 
a  certain  time  after  the  trial  file  a  memo- 
randum  of   such   intention,  which   by   Rule 

151  must  state,  inter  alia,  the  grounds  of 
the  application,  and,  where  the  party  had 
counsel  at  the  trial,  must  he  signed  by  one 
of  such  counsel.  A  plaintiff.  Avho  appeared 
at  the  trial  by  counsel,  was  non-suited. 
Counsel's  retainer  being  then  withdrawn, 
the  plaintiff,  intending  to  apply  for  a  new 
trial,  filed  a  memorandum  for  a  rule  nisi, 
Avlnch  was  not  signed  by  counsel,  and  ap- 
peared in  person  in  support  of  his  appli- 
cation. The  Supreme  Court  refused  to 
entertain  the  application  on  tne  ground 
that  the  memorandum  did  not  comply  with 
Rule  151.  Held,  that  as  the  right  of  a 
party  to  apply  for  a  new  trial  existed  at 
common  law  independently  of  the  Rules 
of  Court,  and  as  Rule  151,  which  imposed 
a  condition  upon  the  exercise  of  that  right, 
should  be,  and  always  had  been  construed 
by  the  Supreme  Court,  not  as  an  absolute 
rule,  but  as  a  rule  of  convenience,  to  be 
relaxed  on  good  cause  being  shown,  the 
jilaintiff  should  under  the  circumstances 
have  been  heard  on  his  application  for  a 
rule  nisi.  On  this  point:  Dwyer  v.  Rail- 
icay  Commissioners,  24  N.S.W.  W.N.  72, 
reversed.  Motion  for  rule  nisi  refused  on 
the  merits.  Dici/er  v.  Railway  Commis- 
sioners  of  .V..S'.Tr..   5   C.L.R.   686. 

Misdirection.]  —  A  new  trial  will  not  be 
granted  on  the  ground  of  misdirection 
because  the  Judge  had  laid  stress  on  one 
point  more  than  on  another:  nor  unless  the 
attention  of  the  Judge  has  been  called 
at  the  trial  to  the  alleged  misdirection, 
and  opportunity  has  been  given  to  correct 
it.  Mutual  Life  Insitranee  Co.  of  Xew  York 
\.  Moss,  4  C.L.R.  .311. 

Misdirection — Action  for  libel.] — Where  in 
an  action  for  libel  there  has  been  an  erro- 
neous direction  which  may  have  been  the 
foundation  of  the  jury's  verdict,  and  it 
IS  impossible  to  say  whether  the  verdict 
proceeded  upon  the  erroneous  direction,  or 
upon  the  gi-ound  that,  under  all  the  cir- 
C.L.R.D.         23 


curastances  the  libel  was  justifi-ed,  there 
must  be  a  new  trial.  Godliard  v.  James 
Inglis  c(-  Co.  Ltd..  2  C.L.R.  78. 

New  trial  ordered  on  certain  grounds  and 
refused  on  others.] — Per  Griffith,  C.J. — In  an 
appeal  from  a  decision  of  the  Supreme 
Court  granting  a  new  trial  on  certain 
grounds  and  refusing  it  on  others,  if  the 
respondent  wishes  to  support  the  order  for 
a  new  trial  upon  the  grounds  upon  which 
the  Supreme  Court  decided  against  him, 
it  is  not  necessai-y  to  file  a  cross  appeal. 
It  is  sufficient  to  give  notice  to  the  appel- 
lant that  the  respondent  intends  on  the 
hearing  of  the  appeal  to  support  the  order 
for  a  new  trial  upon  the  grounds  stated. 
Dun  \.  Macintosh ;  Macintosh  V.  Dun,  [) 
C.L.R.    1134. 

Pleading^Damages  assessed  generally  upon 
good  and  bad  counts — Trial  de  novo — Costs 
— Admission  by  party  at  trial — Defendant 
mistakenly  admitting  liability — Defect  appear- 
ing upon  the  record— Appeal.] — .See  Pleading, 
below.  Measures  v.  McFadyen,  11  C.L.R. 
723. 

Result  of  new  trial  the  same.^ — A  nf^w 
trial  will  not  l)e  granted  where  it  is  clear 
that  a  second  trial  must  have  the  same 
result  as  the  first.  Deane  v.  The  City  Bank 
of  Stjdney,  2  C.L.R.  198. 

Sale  of  land  —  Offer  —  Statute  of  frauds.] 
In  the  absence  of  necessary  findings  of  fact 
by  the  Judge,  a  new  trial  under  the  cir- 
cumstances granted.  See  Contract.  Hep- 
pingstone  v.  Stewart,  12  C.L.R.   126. 

Surprise.] — A  new  trial  will  not  be  granted 
on  the  ground  of  surprise  if  the  evidence 
alleged  to  be  in  the  nature  of  a  surprise  is 
immaterial.  Thomas  v.  The  Crown.  2 
C.L.R.   127. 

Surprise  — ■  Permanent  injury  —  Contract 
of  carriage — Proof  of  conditions  on  steamer 
ticket — Excessive  damages.] — The  statement 
of  claim  alleged  that  the  plaintiff  was  a 
passenger  for  reward  on  a  steamer  of  the 
defendant  company,  and  th.at  by  reason 
of  the  negligence  of  the  defendants'  ser- 
vajits  he  received  such  personal  injuries 
that  he  suffered  great  pain,  and  was  for  a 


707 


TR  AC  TICK 


708 


liiiij,'  time  iiuai)iU-itiHc(l  from  work.  Ihc 
dofcn.laiits  l.y  tlicir  dcfnu-c  admitted  that 
tlie  plaiiitilV  was  a  passeiij^'er  for  reward. 
I.ut  said  tliat  it  was  a  term  of  the  eon- 
traet  of  carria^'e  that  tlie  defendants  should 
not  lie  resiion>ilde  and  slioukl  be  exempt 
from  iialiility  in  resjioet  of  any  damage 
whieli  any  passeiifier  nii},'ht  suffer  by  rea- 
son of  the  nefiligeufo  of  the  defendants' 
servants,  and  denied  the  negligence  alleged. 
In  rejdy,  the  ])laintiff  denied  knowledge  of 
any  sueh  term  in  the  ticket,  and  said  that 
the  defendants  did  not  do  what  was  rea- 
sonably necessary  to  give  him  notice  of 
tlie  said  terms.  At  the  trial,  after  the 
elose  of  the  plaintiff's  case,  in  the  course 
of  which  the  plaintiff  himself  and  a  medical 
practitioner  had  given  evidence  as  to  the 
permanent  nature  of  the  injuries,  and  after 
the  defendants'  case  had  been  opened  and 
several  witnesses  examined,  counsel  for 
defendants  asked  for  an  adjonrnnient  till 
next  .sittings  of  the  Court,  which  meant  a 
delay  of  six  months,  on  two  grounds: — (1) 
To  enable  the  defendants  to  produce  the 
passenger  ticket  issued  to  the  plaintiff,  or 
to  prove  its  loss,  and  to  give  secondary 
evidence  of  its  terms.  (2)  To  enable  the 
defendants  to  obtain  evidence  of  the  nature 
and  extent  of  the  plaintiff's  injuries.  The 
jiresiding  Judge  refused  this  application, 
and  the  jury  found  a  verdict  for  £1,750. 
Tile  defendants  appealed  on  the  following 
grounds:  —  («)  That  the  defendants  were 
taken  by  surprise  in  that  defendants  l)e- 
lieved,  and  were  led  to  believe  by  plaintiff, 
that  plaintiff's  ticket,  being  the  contract 
between  the  parties,  was  in  the  possession 
of  plaintiff,  in  consequence  whereof  defend- 
dants.  not  having  the  .said  ticket  at  Cairns, 
were  prevented  from  offering  evidence  of 
the  conditions  endorsed  on  same.  (?>) 
That  the  Judge  wrongfully  refused  to 
adjourn  the  trial  so  as  to  enable  defen- 
dants to  procure  the  said  ticket,  {r)  'Iliat 
defendants  were  taken  by  surpise  in  that 
<lefendants  believed,  and  were  led  to  be- 
lieve by  the  statement  of  claim  herein,  that 
jdaintiff  was  not  claiming  damages  for 
permanent  injuries.  (tZ)  That  the  .Fudge 
wrongfully  admitted  evidence  as  to  j)Iain- 
tiff's  alleged  permanent  injuries,  (r)  That 
the  Judge  wrongfully  refused  to  adjourn 
the      hearing     until      defendants      had      an 


opportunity  of  having  a  medical  examina- 
tion made  of  ])laintill',  or  of  making  in- 
.piiiies  as  to  the  alleged  permanent  in- 
juries. (/)  -Ihat  till'  .ludge  wrongfully 
direeted  the  jury  to  take  into  eonsi.lera- 
tion  the  permanent  injuries  alleged  to 
have  been  suffered  by  plaintiff  in  assessing 
the  damages.  And  (7)  That  the  damages 
were  excessive.  The  Supreme  Court  decided 
in  their  favour  on  grounds  (/)  and  {g), 
and  from  this  decision  the  plaintiff  ap- 
pealed. Ilrld  {O'Connor  and  I.saaci,  JJ., 
Griffith.  ('..(..  dissenting  1.  that:  — (1)  The 
application  for  adjournment  was  properly 
refused:  («)  Because  tlie  words  of  tlie 
statement  of  claim  were  capable  of  being 
construed  as  asserting  permanency  of  in- 
jury, and  having  been  supported  by  evi- 
dence which  was  not  objected  to  as  inad- 
missible, the  jury  were  properly  directed. 
Miles  v.  Commercial  Banking  Co.  of 
Sydney,  1  C.L.R.,  470,  distinguished,  (h) 
Because,  the  pleadings  having  admitted 
that  j)laintiff  was  a  passenger  for  reward 
on  defendants'  steamer,  it  was  not  neces- 
sary for  him  to  produce  the  ticket,  and 
plaintilV  was  in  no  way  responsible  for  de- 
fendants' surprise  at  discovering  it  to  be 
in  their  own  possession.  (2)  The  damages 
were  not  so  excessive  that  reasonable  men 
with  the  full  facts  before  tlieir  minds  could 
not  have  reasonably  awarded  them.  (3) 
paity    would    suffer    bv    an    order 


Whe 


being  made  for  a  new  trial  such  disadvan- 
tages as  could  not  be  adjusted  by  an  order 
for  costs,  the  order  should  not  be  ma.le 
when  the  party  asking  for  it  is  solely  to 
blame  for  tlie  position,  liouc  v.  Australian 
United  fiteam  Navigation  Co..  Ltd.,  190f> 
St.  R.  Qd..  1,  reversed.  Roirr  v.  .li/.s^r«- 
lian  T'nited  Steam  Xavicfution  Co.  Ltd..  !> 
('.T..K.   1. 

Trial  with  jury— General  verdict— Mis- 
direction Fraud.] — In  an  action  tried  with 
a  jury,  tlie  plaintiff  sought  to  have  a  cer- 
tain contract  set  aside  on  the  ground  of  a 
conspiracy  to  defraud  him.  The  case  was 
left  to  the  jury  generally,  and  they  found 
for  the  defendants.  No  objection  was 
taken  at  the  time  to  the  Judge  not  having 
put  specilie  (piestions  to  the  jury,  Jleld, 
that  the  plaintiff  was  not  entitled  to  a  new 
trial  on  the  ground  of  misdirection.  Rich 
v.   St  relit::   Bros,  d   Moss.   4    C.L.K.   601. 
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XII.  PARTICULARS. 

Object  of  granting — Order  against  Crown.] 
— In  any  civil  action  to  which  the  Crown 
is  a  party  it  is  bound  to  the  same  extent 
as  any  other  litigant  to  give  particulars. 
The  object  of  granting  particulars  is  that 
the  opposite  party  shall  always  be  fairly 
apprised  of  the  nature  of  the  case  he  is 
called  upon  to  meet,  and  to  guard  against 
'•  surprise. "  But  a  party  is  not  entitled 
to  be  told  the  mode  by  which  the  case  is 
to  be  proved  against  him.  The  King  v. 
Associated  Xortherii  Collieries;  Isaacs,  J., 
11  C.L.R,  738. 

XIII.    PARTIES. 

Action  by  Crown  as  representing  one  set  of 
persons  against  Crown  as  representing  another 
set  of  persons — Claims  against  the  Govern- 
ment and  Crown  Suits  Act  1912  (N.S.W.)  (No. 
27  of  1912),  S.  3,  4.]— S^ct.  3  (1)  of  the  Cl-ims 
against  the  Government  and  Croicn  Suits 
Act  1912  provides  that  "  any  person 
having  or  deeming  himself  to  have  any 
just  claim  or  demand  whatever  against  the 
Government  of  New  South  Wales  "  may 
petition  the  Governor  to  appoint  a  nominal 
defendant,  and  that  the  Governor  luay 
appoint  a  nominal  defendant  accordingly. 
Sect.  4  provides  that  "  the  petitioner 
may  sue  such  nominal  defendant  at 
law  or  in  equity  in  any  competent 
Court,  and  every  sucli  case  shall  be 
commenced  in  the  same  way,  and  the 
proceedings  and  rights  of  the  parties 
therein  shall  as  nearly  as  possible  be  the 
same,  and  judgment  and  costs  shall  follow 
or  may  be  awarded  on  either  side  as  in  an 
ordinary  case  between  subject  and  sub- 
ject. "  Held,  that  an  action  may  be  brought 
in  the  Supreme  Court  of  New  South  Wales 
under  those  sections  by  the  Crown  as  re- 
presenting one  set  of  persons  against  the 
Crown  as  representing  another  set  of  per- 
sons and  in  respect  of  competing  rights. 
Quaere,  per  Rig  gins,  J.,  whetlier  the  Attor- 
ney-General for  Xew  South  Wales  can  suc- 
ceed in  an  information  against  the  Govern- 
ment of  New  South  Wales  for  a  trespass 
to  which,  as  a  member  of  the  Government, 
he  is  a  consenting  party;  and  quaere, 
whether  in  his  capacity  of  adviser  of  the  j 
Governor  he  can  sue  himself  in  his  capa-  i 
city  of  adviser  of  the  Governor.     Williams    \ 

I 


V.  Attorney-General  for  yew  South  Wales, 
16    C.L.R.    404. 


j  Action  to  recover  money  demanded  by 
judicial  officer  of  Commonwealth  colore 
officii  and  paid  under  protest— Joinder  of 
Judicial  officer  of  Commonwealth.] — Th«- 
Judge  of  tlie  X'^orthern  Territory  cannot 
properly   be    joined    as    a    defendant    in    an 

'  action  against  the  Commonwealth  to  recover 
money  alleged  to  have  been  wrongfully 
demanded  by  liini  colore  officii,  and  to  have 
been  paid  to  tlie  Commonwealth  under  pro- 

j  test.  Buchanan  v.  The  Commonwealth,  16 
C.L.R.  315. 

I 

1 

Amendment — Action  brought  by  wrong 
plaintiff — Substitution  of  another  person  as 
plaintiff — Application  to  High  Court  on  appeal 
— Common  Law  Procedure  Act  1899  (N.S.W.) 
(No.  21  of  1899),  ss.  36,  37.]— The  Supreme 
Court  gave  judgment  for  the  plaintiff  on  a 
demurrer  to  the  declaration,  the  ground 
of  the  demurrer  being  that  he  was  not  the 
proper  person  to  bring  the  action.  On  ap- 
peal, the  High  Court,  having  decided  that 
the  plaintiff  was  not  the  proper  person  to 
bring  the  action,  and  being  about  to  allow 
the  appeal  and  to  give  judgment  for  the 
defendant  on  the  demurrer,  an  application 
was  made  to  the  High  Court  to  substitute 
as  plaintiffs  the  persons  who  could  properly 
have  brought  the  action.  Held,  that  the 
application  should  be  refused.  Loxton  v. 
Moir.    IS   C.L.R.   360. 

Amendment  —  Representative  character.] 

— To  an  originating  summons  the  surviv- 
ing trustee  of  a  will  and  codicil,  who  was 
also  the  surviving  trustee  of  an  indenture, 
was  a  defendant,  but  he  was  described 
tlierein  only  as  trustee  of  the  will  and 
codicil.  R.  was  also  a  defendant  but  not 
her  two  daughters,  W.  and  F.  Application 
was  made  to  the  High  Court  immediately 
prior  to  their  judgment  that  the  originat- 
ing summons  might  be  amended  by  adding 
W.  as  a  defendant  and  by  describing  the 
trustee  as  the  surviving  trustee  of  the 
indenture,  but  no  application  was  made 
to  add  F.  as  a  party.  Held,  that  the  amend- 
ments should  be  made  (Isaacs,  J.,  dissent- 
ing with  regard  to  the  trustee).  See 
Trusts.     Wigley  v.   Crozier.   9  C.L.R..   42.5. 
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Assignment  of  interest  of  party  before  ap- 
peal —  Assignees  allowed  to  intervene.] 
— Wliero  tlu>  rosjiondonts  in  an  appeal  had 
assijineil  their  interest  in  tiie  subject  matter 
of  the  litigration  between  tiie  liearin{»  in  tlie 
Supreme  Court  and  the  appeal,  the  IligH 
Court  refused  to  allow  the  assignees  to  be 
substituted  as  respondents  for  the  orif^inal 
respondents  witiiout  tlie  a{)peliant's  consent, 
but  allowed  tliem  to  intervene  as  respon- 
dents on  g;ivinj;  an  indemnity  to  the  original 
respondents  for  all  costs.  Xicholson  v. 
Uundcr,  8  C.L.H.  G48. 

Change  of  parties  after  institution  of 
appeal  —  No  provision  in  rules  —  Order 
that  proceedings  be  carried  on  in  name 
of  new  party  -  Rules  of  ihe  High  Court 
1903,  Part  I.,  Order  XI.,  r.  4.!— Wlure  it 
became  necessary,  after  the  institution  of 
an  appeal  to  the  High  Court,  to  have  the 
name  of  a  new  party  substituted  for  that 
of  the  appellant,  there  being  no  provision 
for  such  a  case  in  the  Appeal  Rules,  the 
High  Court  made  an  order  analogous  to 
that  prescribed  by  r.  4  of  Part  I.,  Order 
XI.  of  the  Rules  of  the  High  Court  1903, 
that  the  appeal  should  be  carried  on  be- 
tween the  new  party,  as  appellant,  and  the 
original  respondent,  and  that  the  proceed- 
ings should  be  amended  accordingly.  TFj7- 
liams  V.  Australian  Mutual  Provident  So- 
ciety, 2  C.L.R.  385. 

Joinder  of  parties — ^Administration  action 
— Trustee  sued  as  representative — ^Refusal  of 
trustee  to  appeal — -Joinder  of  cestuis  que 
trustent  —  Rules  of  Supreme  Court 
of  Victoria  1906,  Order  xvi.  r.  8.] 
— Where  a  trustee  is  :<nod  as  a  representa- 
tive of  his  rrstiiis  (jur  trustrnt,  and  a  judg- 
ment adverse  to  them  is  given  from  which 
the  trustee  refuses  to  appeal,  the  cestuis 
que  trustent  before  judgment  is  drawn  up 
are  entitled  ex  debito  justitiar  to  be  added 
as  parties  so  that  they  may  apj)eal.  Con- 
nolly  V.  Macartney,  7  C.L.R.  48. 

Nominal  plaintiff  —  Relator  —  Title  of 
proceedings.!  —  Per  Griffith,  C..J.  —  In  an 
action  upon  an  administration  hond  under 
s.  16  of  the  Charter  of  .Justice  the  Attorney- 
General  is  a  mere  nominal  plaintiff.  The 
name  of  the  relator,  who  is  the  real  plain- 
tiff, should  appear  upon  the  record  as  such. 


Henley    V.    Att.-Ceti.    of    .V..S'.ir.,    11    C.L.R. 
432. 

Representative  action  —  Misjoinder  — 
Non-joinder  —  Judgment  —  Damages  — • 
Assessment  -  Queensland  Rules  of  the  Su- 
preme Court,  Order  III.,  rr.  1,  4,  5.  6,  10  and 
11;  Order  IV.,  r.  7  ;  Ordsr  XV.,  r.  7;  Order 
XXXI.,  r.  5;  Order  LIV.,  r,  1.]  —  Quaere 
whether  a  representative  action  such  as 
this  can  be  taken  under  Order  III.,  r.  10; 
but  held  that  under  Order  III.,  r.  1,  the 
plaintiffs  were  not  wrongly  joined  for  want 
of  common  interest.  Held,  also,  that  ob- 
jection for  misjoinder  and  non-joinder 
cannot  Ix-  successfully  taken  after  judg- 
ment when  the  point  is  one  of  form  and 
not  of  substance,  and  no  substantial  in- 
justice has  been  occasioned  by  it.  Held, 
further,  that  damages  should  have  been 
assessed  against  Nielsen  separately  from 
those  against  the  other  defendants;  but 
that,  that  course  not  having  been  pursued, 
the  Court  had  power  under  Order  III.,  r. 
5,  and  Order  IV.,  r.  7,  to  order  the  judg- 
ment against  Nielsen  to  be  set  aside  and 
a  re-assessment  of  damages  ordered  as 
against  him,  leaving  the  judgment  against 
the  other  defendants  undisturbed — the 
I  plaintiffs  being  restricted  in  the  final  result 
J  from  recovering  more  than  the  original 
'  amount  of  the  verdict  from  all  the  defen- 
dants. Karnes  d  Co.  Ltd.  v.  Sharpe,  11 
C.L.R.  462. 

XIV.  PLEADING. 
Abandonment  of  defences — Raising  new 
defence— Agreement  of  parties — Remitter  of 
case  to  Supreme  Court — Order  allowing 
further  time— Interpretation.!— The  plain- 
tiffs and  the  defendants  were  lessees  from 
the  Crown  of  adjoining  mining  leases  in 
New  South  Wales,  the  mines  on  which  com- 
municated below  the  surface  by  means  of 
certain  adits.  Through  these  adits  air 
passed  from  the  plaintiffs'  mine  into  the 
defendants'  mine.  The  plaintiffs  brought  a 
suit  in  the  Supreme  Court  of  New  South 
Wales  against  the  defendants,  alleging  that 
tlie  defendants  had  threatened  to  close  the 
adits,  and  seeking  a  declaration  that  the 
plaintilTs  were  entitled  to  the  free  passage 
of  air  from  their  mine  through  the  adits 
to  the  mine  of  the  defendants,  and  thence 
to   the   open   air,   and   a   consequent   injunc- 
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tioii.       The     defendants,    by    counterclaim, 
sought  an  injunction  to  restrain  the  plain- 
tiffs   from    using    fans    or    other    artificial 
means  so  as  to  force  humid  or  impure  air 
into  the   defendants'   mine   and  from   inter- 
fering with  the  natural  ventilation  of  the 
defendants'   mine,   and   also   soiight    an   in- 
quiry as  to  damages.    A  decree  having  been 
made    dismissing    the    statement    of    claim 
and,    as   to   the    counterclaim,   granting    an 
injunction    and    ordering    an    inquiry,    the 
plaintiffs     appealed     to     the     High     Court 
against  the  whole  decree.     On  the  hearing 
of   the   appeal   the   parties   made  an   agree- 
ment    whereby     the     plaintiffs     abandoned 
their    appeal    against   the   dismissal    of    the 
statement    of    claim,    and    all    the    defences 
taken    by    them    to    the    counterclaim,    and 
were   to   be   entitled   to   raise   a   defence   of 
justification    under    their    lease    from    the 
Crown   and   the   Mining   Act    1874   and   the 
regulations  thereunder,  and  to  adduce  fur- 
ther  evidence    in   support    of   that   defence. 
The   Court   thereupon   ordered   the   counter- 
claim to  be  remitted  to  the  Supreme  Court 
in  order  that  the  agreement  of  the  parties 
might  be  carried  out.     The  plaintiffs  being 
in  default  in  respect  of  printing  and  lodg- 
ing copies  of  the  transcript,  the  High  Court 
liad  granted  further  time,  but  had  ordered 
that  the  plaintiffs   should,   in  the  event   of 
the   appeal   being   unsuccessful,   pay   a   fair 
and   reasonable  compensation  to  the  defen- 
dants in  respeect  of  any  damage  caused  by 
reason    of    the    execution    of    the    judgment 
of    the    Supreme    Court    continuing    to    be 
stayed.     Held,   further,   by   Barton,   A.C.J., 
Gavan  Duffy  and   Poicers.   JJ.    (Isaacs.  J., 
dissenting),  that  it  should  be  declared  that 
in  the  event  of  the  defendants  being  finally 
held  to  be  entitled  to  recover  damages   on 
the    counterclaim    as    amended,    the    appeal 
should  be  taken  to  have  failed  within  the 
meaning  of  the  above  order.     Broken   Hill 
Junction  yorth  Silver  Mining  Co..   X.L.,  V. 
Broken    Hill    Junction    Lead    Mining    Co., 
y.L.,   17   C.L.R.   335. 


Admission  of  balance  due  to  mortgagor 
under  bill  of  sale— Common  counts.]— Where 
the  holder  of  a  bill  of  sale,  after  realiza- 
tion of  the  security,  has  admitted  that  there 
is  a  balance  due  to  the  mortgagor,  an 
action  will  lie  against  him  for  the  balance 


so  admitted.  Turner  V.  X.S.W.  Mont  de 
Fiete  Deposit  Investment  Co.  Ltd.,  10 
C.L.R.  539. 

Amendment  of  pleadings  before  High 
Court.] Quaere,  whether,  under  the  circum- 
stances, the  plaintiff  was,  on  the  hearing 
of  the  appeal  before  the  High  Court,  en- 
titled to  amend  his  pleadings  in  order  to 
raise  a  new  case  suggested  to  be  dis- 
closed by  the  evidence,  and  to  have  a  new 
trial.  By  consent,  and  subject  to  terms, 
order  of  the  Supreme  Court  of  Western 
Australia  varied.  Bich  v.  Strelitz  Bros,  d- 
Moss.  4  C.L.R.  001. 

Amendment  of  statement  of  claim.]— See 
Hill  v.  Ziymack,  7  C.L.R.  352. 

Amendment  of,  at  the  trial.]— An  amend- 
ment should  be  allowed  when  the  proposed 
amendment  is  merely  an  alternative  state- 
ment of  the  rights  of  the  parties  based 
upon  admitted  facts.  O'Keefe  v.  Williams, 
11  C.L.R.  171. 

Amendment    —    Terms    —    Amendment 
raising  new  case.]— An  amendment  of  plead- 
ings   should    ordinarily   be    allowed    if    any 
ha'rni   arising   from   so   doing   can   be   com- 
pensated   for    by    the    imposition    of    terms 
upon  the  party  asking  for  the  amendment. 
In  an  action  for  money  lent  and  for  dam- 
ages  for   breach    of    contract,    the    plaintiff 
having    obtained    a    verdict    for    the    whcle 
amount  claimed,  the  Full  Court  ordered  a 
new    trial    and    that    the    cost   of    the    first 
trial  should  be  costs  in  the  cause.     On  the 
second    trial    the    plaintiff   was    allowed   to 
amend    his    pleadings    so    as    to    raise    an 
entirely    new    case    whereby    the    plaintiff 
claimed   under    a   new    contract    alleged    to 
have   been   substituted   for   that    in   respect 
of     the    breach     of    which    he    had   before 
claimed   damages.      The   defendant   was   al- 
lowed   an    adjournment    to    consider    what 
course     she     should     take.      The    plaintiff 
having    again    obtained    a    verdict    for    the 
whole'^amount  claimed,  the  Full  Court  dis- 
missed a  motion  for  a  new  trial  with  co^ts. 
Held,    that    the    amendment    was    properly 
allowed,  but  that  its  allowance  should  have 
been     subject     to     terms     as    to    costs,    an 
adjournment  not  being  a  suflicient  compen- 
sation to  the  defendant,  and  special  terms 
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Merc  made  as  a  condition  u>)oii  the  dis- 
missal of  the  appeal.  Held,  also,  that 
there  was  evidence  upon  which  the  jury 
might  properly  find  a  verdict  for  the  plain- 
tiff npon  the  new  case  made  by  him. 
sluuDKni   V.   l.rr  Chiiu.   15   C.L.R.  237. 

Damages  assessed  generally  upon 
good  and  bad  counts— Trial  de  novo— Costs — 
Admission  by  party  at  trial  Defendant 
mistakenly  admitting  liability— Defect  appear- 
ing upon  the  record — Appeal.]— Whore  dam- 
ages have  been  assessed  generally  upon  a 
good  and  bad  coimt,  the  practice  at  common 
law  is  to  direct  a  trial  de  novo,  and  not  to 
give  either  party  the  costs  of  the  first  trial. 
Where  the  plaintiff's  right  to  recover  has 
!>cen  admitted  at  the  trial,  but  by  reason 
uf  a  defect  appearing  on  the  record,  which 
is  incurable,  it  is  shown  that  the  plaintiff V 
claim  is  untenable,  the  defendant  is  not 
precluded  from  afterwards  taking  this 
objection  by  application  to  arrest  judg- 
inciit.  or  for  a  trial  dr  novo.  McFadyen 
V.  Mcusurrs.  10  S.R.  (X.S.W.),  190,  re- 
versed. Measures  v.  MeFadijcn,  11  C.L.R. 
72:i. 

Money  Lenders  and  Infants  Loans  Act  1905 
(N.S.W.)  (No.  24),  s.  1— Procedure  under  Act- 
Plea  to  whole  cause  of  action.] — See  Money 
Lenders,  ('dslles  v.  Fri'diud)),  11  C.L.R. 
580. 

XV.    PROiriRITIOX. 

Service  of  initiatory  process — Irregularity 
— Prohibition.]— Irregularity  in  tho  service 
of  initiatory  process  does  not  ousl  the 
jurisdiction  of  the  Court.  Such  a  defect 
is  a  ground  for  appeal,  and  not  for  pro- 
hibition. Barlrr  v.  I'olniey.  S  Q.B.D.  0, 
ajjproved.  Leave  to  appeal  from  the  deci- 
sion of  the  Supreme  Court  of  Western 
Australia:  Moderntin  v.  HnrJxhotisc.  7 
W.A.L.R.  39,  refused,  liarhhouxr  v.  Mod,- 
raua.    1    C.L.R.   67.'). 

XVL    CFAKUAL. 

Order    not    drawn    up — Withdrawal.] — An 

order  of  a  Court  may  be  withdrawn  before 
it  is  drawn  up  r)r  acti-d  u|>oii.  Si/mr  if- 
f'o.   v.   fiu-inhunir.    1(1   C.L.R.    4:i. 

State  Court  invested  with  federal  juris- 
diction-Limitations on  jurisdiction  imposed 
by   State    Act   —   Time   for   instituting   pro- 


ceedings.]— "  Where  by  a  Commonwealth 
Statute  a  new  jurisdiction  is  conferred 
upon  a  State  Court,  the  State  Court  is  to 
be  taken  as  it  is  found,  with  all  its  limi- 
tations as  to  jurisdiction,  unless  otherwise 
exjjvessly  declared."  Xee  Concili.\tion  and 
Arbitration.  The  Federated  Saw  Mill 
Timheryard  and  General  Woodworkers 
Fmployees'  Association  (Adelaide  Branch) 
V.    Alexander.    15    C.L.R.    .308. 


PREAMBLE. 

Preamble  of  Statute  —  Ambiguity  —  Con- 
struction of  Statutes.] — In  construing  a 
Statute  the  preamble  should  not  be  re- 
sorted to  in  order  to  cut  down  or  extend 
the  meaning  of  the  enactment  ^nless  there 
is  an  ambiguity  in  the  enacting  words  them- 
selves. Bowtell  V.  Goldshrough  Mort,  & 
Co.,   3   C.L.R.   444. 


PREFERENCE. 

See  ale 3  Insolvency. 
And  see  Constitutional  Law.  The  King  v" 
Barger  ;  Commonwealth  v.  McKay,  G  C.L.R' 
41. 

Charge  for  supply  of  electricity — Uniform 
charge — Alternative  rates.] — See  Electri- 
city. Attorney -General  jar  Victoria  v.  Mel- 
bourne Corporation,  5  C.L.R.  257. 

Preference  to  unionists — Persons  offering 
their  labour  at  the  same  time — Notice  to 
union  of  labour  required — Jurisdiction  of 
Court  of  Arbitration  of  New  South  Wales  to 
compel.] — ^Vc  Conciliation  and  Arbitra- 
tion. Trolly,  Draymen  d;  Carters'  Union  of 
Sydney  and  Suburbs  v.  Master  Carriers' 
Association   of  N.S.W.,    2  C.L.R.  509. 


PREMIUM. 

Forfeiture  on  non-payment  of.] — See  In- 
surance. Equitable  Life  A.fsurancc  of  U-S. 
V.  Bogie,  3  C.L.R.  878. 


PRESBYTERIAN  CHURCH. 

Presbytery         General  assembly  —  Juris- 
diction   of    church    tribunals.] — See   Volun- 
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TARY  Association.     Macqueen  v.  Frackelton, 
8  C.L.R.  673. 


PRESCRIPTION. 

Ancient  lights — Enjoyment  for  twenty 
years  and  upwards — Presumption  of  lost 
grant — Rebutting  evidence — Laws  of  England 
introduced  into  New  South  Wales  by  first 
colonists — Laws  and  Statutes  of  England 
capable  of  being  applied  in  New  South  Wales 
^9  Geo.  4  c.  83,  s.  24',] — See.  Ancient  Lights, 
Delohery  v.  Permanent  Trustee  Co.  of  N.S.W.. 
1   C.L.R.  283. 


PRESUMPTION. 

Presumption  from  public  user  of  highway — 
Dedication — User  attributable  to  agreement 
—Dedication  by  mortgagor.]— 5ee  High- 
way. Narnicnii  Shire  v.  Leriston,  3  C.L.R. 
846. 

Presumption    of    lost    grant  Ancient 

lights  —  Enjoyment  for  twenty  years  and 
upwards — Rebutting  evidence  —  Laws  of 
England  introduced  into  New  South  Wales  by 
first  colonists— Laws  and  Statutes  of  England 
capable  of  being  applied  in  New  South  Wales.] 
— See  Ancient  Lights.  Delohery  v.  Fer- 
■mainnt  Trustee  Co.  of  A'. .SMI'.,   1  C.L.R.  283. 

Presumption  of  possession — Land  of  two 
owners  within  one  fence — Equivocal  acts  of 
possession  —  Intention  —  Adverse  possession.] 
—See  Land.  Clement  v.  Jones,  8  C.L.R. 
133. 
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I.  AUTHORITY  OF  AGENT. 

Authority,  evidence  of  —  Contract  —  In- 
terest in  land — Agreement  to  advance  money 
in  consideration  of  mortgage  of  land  —  Col- 
lateral agreement— Verbal  agreement  as  to 
application  of  money  advanced  —  Statute 
of  Frauds  (29  Car.  II.  c.  3),  s.  4.]— Adoption 
l)y  a  person  of  engagements  purporting  to 
be  entered  into  on  his  behalf  with  a  third 
party  is  evidence  of  authority  in  the  agent 
to  bind  hjm  with  respect  to  those  transac- 
tions, and  also  with  respect  to  subsequent 
transactions  arising  out  of  them.  A  mort- 
gagee of  real  property  agreed  verbally  witli 
the  mortgagor  to  make  a  further  advance, 
in  consideration  of  the  mortgagor  executing 
a  furtiier  charge  on  the  property,  and  before 
the  execution  of  the  charge,  promised  at  the 
recpicst  of  the  mortgagor  to  pay  the  amount 
to  be  advanced  to  a  particular  person. 
The  charge,  which  was  under  seal,  made 
no  reference  to  the  application  of  the  money 
advanced,  describing  the  transaction  merely 
as  an  agreement  for  a  further  advance  in 
consideration  of  the  execution  of  a  further 
charge,  and  acl<nowledging  receipt  of  the 
amount  by  the  mortgagor.  In  an  action 
by  the  mortgagor  against  the  mortgagee  for 
breach  of  alleged  agreement  to  pay  the  sum 
in  question  to  the  person  indicated,  s.  4 
of  tlie  Statute  of  Frauds  having  been 
pleaded.  Held,  that  it  was  a  question  for 
the  jury  whether  tlie  verbal  promise  to  pay 
the  money  to  a  particular  person  was  in- 
tended by  the  parties  to  be  a  term  of  the 
main  agreement  which  was  subsequently 
reduced  to  writing,  in  which  case  the  Sta- 
tute would  apply,  or  was  part  of  a  col- 
lateral agreement  relating  solely  to  the 
application  of  the  money  when  advanced, 
and,  therefore,  not  within  tlie  Statute. 
Leipner  v.  McLean,  8  C.L.R.  306. 

Authority  of  agent — Action  against  prin- 
cipal on  contract  made  with  agent — Plea  of 
non-assumpsit — Fraud  of  agent — Knowledge 
of  contractee — Evidence — Pleading — Regulae 
Generales,  Dec.  1902  (N.S.W.),  rr.  64,  67.]— 
It  is  not  within  the  scope  of  an  agent's 
autliority  to  bind  his  principals  by  a  con- 
tract which,  although  made  ostensibly  on 
their  behalf,  is,  to  the  knowledge  of  the 
other  party,  really  made  for  his  own 
benefit,  even  tliough  the  contract  is  of  a 
kind  which   he  has   a   general    autlioritv  to 
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make;  unci  therefore,  wliero  an  agent  makes 
such  a  contract,  and  the  party  with  whom 
he  is  dealing  is  aware  of  the  circumstances, 
the  princijials  are  not  hound.  Iloirard  V. 
Braithuaitc.  1  V.  and  V.  202:  British  Mu- 
tual lianhing  Company  V.  Charnicood 
Forest  Raihray  Company,  18  Q.B.D.  714: 
and  ,Shipway  V.  Broadtrood.  (1899)  1  Q.B. 
300,  considered  and  applied.  In  an  action 
against  the  principals,  upon  a  contract 
made  by  an  agent  under  such  circumstances, 
the  defendant  may  give  evidence  under  a 
plea  of  non  assumpsit,  of  all  circuinstances 
which  tend  to  show  that  the  airent  in 
making  the  contract,  was  acting  without 
authority,  to  the  knowledge  of  the  plaintiff, 
even  though  that  evidence  may  also  show- 
that  there  was  fraudulent  collusion  between 
the  plaintiff  and  the  agent  in  making  the 
contract.  The  mere  fact  that  the  evidence 
would  disclose  such  fraud,  does  not  render 
it  necessary  to  plead  the  facts  specially 
under  Rule  67  of  liegulae  Generales,  Dec., 
1902  (X.S.W.).  Falk  v.  Lysaght  Bros.  cC 
Co.  Ltd.  (1904),  4  S.R.  (X.S.W.)  665, 
reversed.  Lysaght  Bros.  i(-  Co.  Ltd.  v.  Falk, 
2  C.L.K.  421. 


II.  COMMISSION. 

Agent  employed  to  find  purchaser — Right 
of  agent  to  remuneration  Commission  or 
quantum  meruit  Misconduct  of  agent  after 
revocation  of  authority — Agent  acting  con- 
trary to  instructions— Practice — Appeal  to 
High  Court — Application  for  new  trials 
Parties  bound  by  course  of  trial — Appeal  in- 
volving small  amount — Costs.]  —  If  an  agent 
employed  <in  fominissioii  to  find  a  purchaser 
for  a  property  succeeds  in  introducing  to 
the  vendor  a  hona  fide  j)urchaser  ready  and 
willing  to  enter  into  a  contract  of  sale 
on  tiie  terms  proposed,  he  is  entitled  to 
remuneration  for  his  services,  either  the 
commission  agreed  uj)on  if  the  sale  takes 
jjlace.  or  a  quantum  meruit  if  no  sale  re- 
sults: and  anything  that  he  may  do  subse- 
quently to  the  prejudice  of  his  principal, 
though  it  may  expose  him  to  an  action  for 
damages  will  not  disentitle  him  to  the  re- 
muneration already  earned.  -A  hotelkeeper 
employed  as  agent  for  a  commission  of  £50 
to  find  a  purcha.ser  for  the  goodwill  and 
lea.se  if  his  hotel  on  certain  terms.  The 
agent  introduced  a  person  ready  and  will- 
ing to  purchase  on  tlie  terms  ])roposed.    The 


vendui-.  intending  not  to  accept  the  pur- 
chaser, instructed  tlie  agent  to  do  notiiing 
in  the  matter  until  he  received  further 
instructions,  and  later  gave  the  agent  new 
instructions  embodying  fresli  t«'rms  of  sale, 
and  directed  him  to  have  no  further  deal- 
ing with  the  purchaser  in  question.  Tlie 
agent,  after  receiving  those  instructions, 
induced  tlie  i)ineiiaser  to  sign  a  contract 
of  sale  on  tiie  original  terms,  and  signed  it 
himself  as  agent  for  the  vendor.  The 
vendor  refuse<l  to  j)ay  commission  on  the 
ground  that  the  agent  had  acted  in  dis- 
obedience of  his  instructions.  The  agent 
sued  the  vendor  and  recovered  a  verdict  for 
the  full  amount  of  the  commission.  At  the 
trial  the  Judge  directed  the  jury  that,  if 
they  thought  that  the  ])laintiff  had  found  a 
jnirchaser  ready  and  willing  to  buy,  tiiey 
should  find  a  verdict  for  the  amount 
claimed.  Held,  that  the  agent  before  the 
revocation  of  his  authority  had  carried  out 
his  contract,  and  was  therefore  entitled  to 
such  remuneration  as  the  jury  thought  his 
services  were  worth  up  to  the  full  amount 
of  £50,  or  to  damages  for  having  been  pre- 
vented from  earning  his  commission,  and 
that  the  jury  should  have  been  so  directed, 
but  that,  as  the  whole  contest  at  the  trial 
on  both  sides  had  been  whether  the  agent 
was  entitled  to  the  whole  £50  or  nothing. 
tlie  defendant  was  not  entitled  to  a  new 
trial  on  the  ground  of  misdirection.  Quaere, 
whether  it  would  have  been  an  answer  to 
the  agent's  claim  for  commission  that  the 
vendor  objected  on  reasonable  grounds  to 
the  proposed  jnirchaser  as  not  being  a  fit 
and  jirojx'r  jierson  to  become  a  tenant  of 
a  hotel.  Mornomara  r.  Martin.  (lOOS)  8 
S.R.  (X.S..WI  92.  reversed.  Mncnamara 
v.  Martin,  7   C.L.R.  699. 


Commission  on  sale  of  land -Revocation 
of  authority — Agreement  by  purchaser  with 
principal  to  buy  stock  and  take  lease  of  land 
with  option  of  purchase — Right  of  agent  to 
commission  on  subsequent  purchase — State- 
ment by  purchaser  that  agent  had  not  induced 
him  to  purchase. I  'I'he  <lrf.'ii<liuit  imd  S. 
were  tlio  (iwiiers  of  adjoining  station  pro- 
perties, and  the  (piestion  of  the  purchase 
by  S.  of  the  defendant's  land  had  been  dis- 
cussed between  tln-in.  The  defendant  sub- 
.sequently  employed  the  jilaintiff  as  his 
agent  to  sell  this  i)roperty  to  8..  and  asked 


;2i 


PRINCIPAL  AND  AGENT. 


722 


liim  to  endoavour  to  induce  8.  to  offer  £5 
per  acre  for  the  land.  The  plaintiff  endea- 
voured to  do  so  for  some  15  months,  but 
could  not  induce  S.  to  offer  more  than  £4 
10s.,  which  the  defendant  refused  to  accept. 
The  defendant  afterwards  told  the  plaintiff 
that  he  had  decided  to  sell  the  property 
as  a  going  concern,  and  that  the  question 
of  the  sale  liad  been  left  to  S.  to  consider. 
S.  subsequently  wrote  to  the  plaintiff  and 
informed  him  that  he  had  decided  not  to  buy 
any  more  land  for  a  time.  The  plaintiff, 
however,  continued  to  endeavour  to  induce 
S.  to  purchase.  Shortly  afterwards  the 
defendant  and  S.  met  together,  and  8. 
Iiought  the  defendant's  stock,  and  agreed 
to  lease  the  land  with  an  option  of  pur- 
cliase  at  £.5  .5s.  per  acre,  at  which  price  he 
afterwards  Ijought  it.  8.  was  called  as  a 
witness  l)y  the  plaintiff,  and  stated  that 
the  ])laintiff"s  efforts  had  not  influenced 
liim  in  making  the  purchase.  Held,  that 
there  was  evidence  on  which  the  jury  could 
lind  that  the  plaintiff  was  entitled  to  com- 
mission on  the  sale  of  tlie  defendant's  land. 
Ryan   v.   Ilorion,    12    C.L.R.    197, 


Contract  of  agency — Agent  to  procure  pur- 
chaser— Right  to  commission — Evidence  of 
contract.] — The  respondents  who  were  cork 
and  general  merchants,  and  as  such  had  had 
previous  dealings  with  the  appellant,  a 
Ijrewer,  wrote  to  the  appellant  as  folloAvs: 
— "  The  writer  is  under  the  impression  that 
lie  heard  somewhere  that  you  were  inclined 
to  sell  your  busines.  If  such  is  the  case 
we  sliould  be  glad  to  hear  from  you  stating 
what  amount  you  require  for  same  and  any 
particulars  that  are  likely  to  help  us  to 
make  a  sale.  We  have  an  inquiry  for  a 
small  brewery  and  shall  be  glad  to  hear 
from  you  on  the  subject.  "  The  appellant 
wrote  in  reply: — "In  reference  to  sale  of 
brewery,  I  want  £2,500  net  for  the  business. 
If  I  can't  get  that  I  don't  sell.  The  only 
reason  for  selling  I  am  getting  too  old,  if 
I  was  20  years  younger  I  would  not  think 
of  selling.  Any  further  particulars  you 
can  have  by  applying. "  HeUl,  that  the 
letters  did  not  establish  a  contract  between 
the  appellant  and  the  respondents  that  the 
appellant  would  employ  the  respondents  as 
his  agents  to  introduce  a  purchaser  or  a 
promise  by  the  appellant  that  if  the 
respondents   did   so,   he  would   pay   them   a 


commisison.  lleld,  therefore,  the  respon- 
dents having  brought  the  brewery  under  the 
notice  of  S.  who  subsequently  purchased  it 
directly  from  the  appellant  for  £2,500,  that 
the  respondents  were  not  entitled  to  recover 
from  the  appellant  commission  on  the  sale. 
Harrison,  Han  Miguel  Proprietary  Ltd.  v. 
Dolphin,  .33  A.L.T.,  5,  reversed.  Dolphin  v. 
Harrison,  San  Miguel  Pty.  Ltd.,  13  C.L.R. 
271. 

Employment  of  agent — Claim  for  commis- 
sion.]— In  an  action  by  the  plaintiffs  claimin'j 
commission  on  a  sale  of  the  defendants'^ 
property  effected  by  the  plaintiffs  and  in 
respect  of  which  sale  they  alleged  they  had 
been  employed  as  agents  by  the  defendants. 
Held,  by  Griffith,  C.J.,  and  Barton,  J. 
(Isaacs,  J.,  dissenting)  that  there  was  no 
evidence  fit  to  be  submitted  to  a  jury  of 
such  employment,  the  evidence  showing^ 
only  the  employment  of  the  plaintiffs  by 
another  agent  of  the  defendants  on  the 
terms  that  the  plaintiffs  were  to  receive 
from  that  other  agent  one-half  the  commis- 
sion which  he  received  from  the  defendants. 
Silence  is  not  evidence  of  an  admission 
that  a  statement  of  fact  is  true  unless  there 
are  circumstances  which  render  it  more 
reasonably  probable  that  the  person  whom 
it  affects  would  deny  its  truth  than  that 
he  would  be  silent.  Youug  v.  Tibhits,  14 
C.L.R.   114. 

III.  FAILURE  TO  ACCOLTXT. 

Agent  entrusted  with  money  to  invest— 
Interest.] — The  plaintiff  in  the  early  part  of 
1806  entrusted  the  sum  of  £4,000  to  the 
defendant  as  his  agent  for  investment  pur- 
poses. In  Deeem1)er,  1896,  defendant  repaid 
£500,  and  in  June,  1897,  an  additional 
£1,700,  leaving  a  sum  of  £1,800  still  to, be 
accounted  for.  The  principal  brought  an 
action  asking  for  a  return  of  the  £1,800 
with  interest  from  the  date  of  issue  of  the 
i  writ  or  an  account  of  the  way  it  had  been 
expended.  The  defendant  in  his  defence 
set  up  that  he  had  made  three  investments 
on  the  plaintiff's  behalf.  The  jury  was 
asked  to  find  whether  these  investments  had 
been  properh'  made,  and  answered  as  to 
one  of  them  in  the  affirmative,  and  as  to 
the  other  in  the  negative.  The  defendant 
appealed  against  the  second  finding  to  the 
Full    Court,    which    refused    to    disturb    it. 
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llrhl,  tliat  tlic  jury's  lindiii-,'  as  to  tlio  one- 
id"  tlie  investincuts  was  entirely  against  the 
veifrlit  of  evidence.  Il<  hi.  on  the  evidence 
idriffith.  VJ..  dissenting)  that  the  conehi- 
>iion  as  to  the  otlier  was  not  an  nnreasonahle 
one  for  tiie  jury  to  come  to  and  should  not 
l)e  .listurhed.  Ilrld.  hy  (Iriffith,  C.J.,  that 
as  the  jury  had  been  invited  to  regard, 
nnd  had  regarded,  the  eondnct  of  the  appel- 
lant with  respect  to  the  investment  wliicli 
tlie  Court  hehl  to  he  proper,  as  fraudulent, 
and  to  judge  of  his  action  with  respect 
to  tlie  others  hy  tliat  standard,  the  ver- 
»liet  was  iinsatisfactory  and  slmuld  he  set 
uside.  The  Judge  at  the  trial  allowed  in- 
terest on  the  judgment  at  the  rate  of  £S 
])er  centum,  which  was  reduced  to  G  per 
vent,  hy  tlie  Full  Court.  Held,  that  this 
was  a  tase  in  which  the  interest  should  be 
-allowed,  and  also  that  the  reduction  by  the 
Supreme  Court,  exercising  their  knowledge 
of  local  alFairs,  was  correct.  IIars(i»t  v. 
nioinc,  Mncdonald  d-  Co..  56  L.J.Q.B.  .111, 
followed.     J{<ni)ir  v.  Strphcns,  8  C.L.R.   1. 

TV.  FIDUCIARY  HELATIOX. 

Trust  and  trustee — Purchase  by  co-owner 
-Failure  to  disclose  material  facts — Approval 
of  sale  by  Registrar.]  -On  Hth  .June.  1904,  the 
tlefendant  agreed  to  disclose  certain  infor- 
mation to  the  plaintifTs,  M.  and  G.,  by 
■which  it  was  anticipated  that  the  plain- 
tiffs would  recover  certain  land,  and  in 
vonsideration  of  his  doing  so  the  plaintifTs 
agreed  that  the  defendant  should  receive 
^.■)  ])er  cent,  out  of  the  net  ]>roceeds  re- 
<()vered.  The  information  given  by  the  de- 
fendant resulted  in  tlie  iilaiiitilis  recover- 
ing two  pieces  of  land  of  about  ItiO  and 
41  acres  respectively,  situate  near  a  railway 
station,  but  without  immediate  access  to 
it.  The  share  of  the  plaintiff  G.  in  the 
land  was  held  by  her  as  administratrix 
<>i  her  deceased  brother's  estate.  Various 
iiigotiations  and  communications  took  place 
between  the  jilaintiffei.  their  solicitor,  and 
the  defendant  for  disjiosal  of  the  land,  in 
which  the  plaintiffs  and  defendant  (h-alt 
witli  one  another  as  co-owners  of  a  ])ro- 
l>erty  accpiired  for  the  imrjiose  of  re-sale, 
nnd  it  was  ])ointed  out  that  to  make  a  suc- 
i<'ssful  sale  it  was  essential  that  certain 
adjoining  land  belonging  to  one  O'Brien 
should  first  be  acquired.  After  several  un- 
successful  efforts  to  dispose  of  the  land,   in 


the  course  nf  which  the  plaintiffs  refused 
to  agree  to  tlie  purcliasc  of  O'Brien's  land, 
on  -211(1  .\pril.  1000,  the  jilaintiffs  offered 
to  sell  tile  defendant  the  KiO  acres  to- 
gether with  ■y^  acre  of  adjoining  land. 
which  in  tlie  nieantinie  had  been  purchased 
hy  til.'  plaiiitiir  .\l..  and  which  wouhl  afford 
access  to  the  railway  station,  at  the  price 
of  £24  per  acre  for  the  KIU  acres,  ami 
flOO  f,.r  the  ..tlier  land.  On  14tli  Ajiril  an 
agreein.'iit  was  ina.le  I.etween  the  jilaintiffs 
and  the  defendant  for  the  sale  of  the  land 
at  the  price  offered,  subject  to  the  approval 
of  the  Registrar  of  Probate  with  regard  to 
the  share  held  hy  tiie  plaintiff  G.,  as  ad- 
ministratrix, wliicii  was  afterwards  ob- 
tained on  -iSth  May.  The  plaintiffs  knew 
on  -ind  April  that  the  defendant  was  buying 
for  the  purpose  of  an  immediate  re-sale  at 
a  jirofit.  and  that  he  contemi)lated  the 
])urchase  of  O'Hrien's  land.  On  12th  April 
an  agreement  had  been  made  by  the  defen- 
dant to  sell  to  the  Caledonian  Coal  Co. 
tJie  laiiii  included  in  the  plaintiffs'  offer  of 
•ind  .\pril.  together  with  GO  acres  of  ad- 
joining land  ovei-  whicii  the  defendant  had 
since  oiitained  an  ojition  of  purchase  from 
O'Brien,  for  the  lump  sum  of  £6,350.  This 
;  agreement  was  not  disclosed  to  the  plain- 
tiffs when  they  entered  into  the  agreement 
of  14th  April,  nor  to  the  Regi.strar  of  Pro- 
hate.  The  transfer  from  the  plaintiffs  was 
made  direct  to  the  Caledonian  Coal  C'o., 
antl  in  ai)portioniiig  the  lump  sum  for  the 
pur])ose  of  the  transfer  it  was  stated  at 
'  £4.8(10.  Tiie  whole  nf  tile  purchase  money 
was  re.'.-ived  h.\  tiie  i.laintill's'  solicitors, 
who  r.'tained  the  amount  agreed  to  be 
paid  hy  the  defendant  less  the  defendant's 
one-fourtli  share,  ami  jiaid  the  balance  to 
the  defen.lant.  Ill  .Xovemiier.  1000.  this 
suit  was  l.rought  by  the  plaintiffs  alleging 
that  the  agreement  of  6th  dune.  1904.  was 
;  champertous.  and  that  the  agreement  for 
sale  of  14th  April  between  the  plaintill's 
and  defendant  was  voidable.  u|.oii  the 
grounds  that  the  relation  of  principal  ami 
agent  tiieii  existed  iietwecu  the  jiarties,  and 
the  (lefeiidanf  liad  failed  to  di.sclose  all 
i  the  facts  in  his  knowledge.  Hrld.  that 
;  the  agreeuHMit  of  6th  .Tune.  1004.  was 
champertous.  but  that  the  plaintiffs  were 
not  entitled  to  a  refund  of  the  one-fourth 
share  of  the  proceeds  of  the  land  which 
they    had   agreed   to   pay   to   the   defendant. 
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as  there  was  no  evidence  of  fraud  or  undue 
piessure  on  the  part  of  tlie  defendant,  and 
the  bai-gain  was  not  an  improvident  one. 
Held,  also,  by  Griffith,  C.J.,  Barton  and 
O'Connor,  J.J.  (Isaacs,  .J.,  dissenting) ,  that 
the  agreement  of  l-4th  April,  1906.  was  not 
voidable  either  upon  the  ground  of  the  exist- 
ence of  a  fiduciary  relationship  between 
the  plaintiffs  and  the  defendant,  the  uncon- 
tradicted evidence  showing  that  on  2nd 
April  and  subsequently  the  position  of  the 
parties  was  that  of  vendor  and  purchaser 
dealing  with  one  another  at  arm's  length, 
or  upon  the  ground  that  the  Registrar's 
approval  of  the  sale  had  been  obtained  by 
the  non-disclosure  of  material  facts,  the 
mere  fact  that  the  defendant  was  a  pur- 
chaser not  imposing  upon  him  any  duty 
to  disclose  to  the  Registrar  the  re-sale 
to  the  Caledonian  Coal  Co.  Jones  v.  Bouf- 
fier.  12  C.L.R.  .379. 

V.  DEL  CREDERE  AGENT. 

Indemnity  —  Trade  usage  —  Discount  — 
Mistake  of  fact — Mistake  of  law — Settled 
account.] — An  action  was  brought  by  Kitchen 
it  Rons  Limited  against  The  Brisbane  Soap 
Ciimj)any  Limited  for  a  declaration  of 
rigtlis.  for  the  return  of  moneys  alleged 
to  have  been  paid  under  a  mistake  of  fact 
and  for  accounts  to  ascertain  the  amount 
recoverable.  The  plaintiff  company  was 
formed  in  1901  to  acquire  the  business  of 
a  company  called  .J.  Kitchen  &  Sons  and 
Apollo  Candle  Company.  By  an  agreement 
made  on  30th  of  June.  1891,  between  J. 
Kitchen  &  Sons  and  Apollo  Candle  Company 
(afterwards  called  the  Apollo  Company) 
of  the  first  part.  Campbell  who  by  himself 
or  his  nominees  owned  half  the  shares  in  a 
proposed  new  company  of  the  second  part, 
and  one  Donaldson  representing  the  pro- 
posed new  company  (afterwards  incorpor- 
ated as  The  Brisbane  Soap  Company  Limited, 
the  defendants),  of  the  third  part,  it  was 
agreed  inter  alia  "  7.  The  said  Apollo 
Company  shall  be  sole  agents  in  Queens- 
land for  the  sale  of  the  Xew  Company's 
soap  and  other  manufactures  and  they  shall 
guarantee  that  on  or  before  the  fourteenth 
day  of  the  month  after  that  in  which  the 
goods  shall  have  been  delivered  payment 
shall  he  made  of  the  respective  amounts 
due  in  respect  of  such  goods  so  delivered 
in  consideration  whereof  they  shall  be  paid    1 


or  allowed  by  the  Xew  Company  a  total 
commission  at  the  rate  of  seven  pounds  ten 
shillings  per  cent,  on  the  amount  of  such 
sales  ..."  On  11th  September,  1908. 
it  was  formally  agreed  by  the  indenture 
between  the  parties  that  the  agreement  of 
1891  should  be  carried  out  as  if  the  plain- 
tiffs instead  of  the  "  Apollo  ''  Company 
had  been  originally  parties  to  it.  Trans- 
actions between  the  "  Apollo  "  Company 
and  the  defendants  and  between  the  plain- 
tifl's  and  the  defendants  had  always  been 
governed  by  this  agreement.  From  1891 
to  1908,  in  accordance  with  the  usage  of 
tlie  trade  a  discount  for  cash  on  payment 
within  certain  periods  was  allowed  to  pur- 
chasers, but  the  full  invoice  price,  less 
seven  and  a-half  per  cent.,  was  paid  to 
the  defendants.  In  1908  the  plaintiflfs 
claimed  that  the  defendants  and  not  they 
as  del  credere  agents  should  bear  the  loss 
of  the  trade  discount,  since  that  time  only 
five  per  cent,  was  claimed  where  the  sales 
were  for  cash  on  delivery.  Held,  that  the 
plaintiffs  were  entitled  to  a  declaration  ( 1 ) 
That  under  the  contract  of  the  30th  of 
June,  1891,  and  the  indenture  of  11th  Sep- 
tember, 1908,  they  were  entitled  to  a  com- 
mission of  seven  and  a-half  per  cent,  on 
the  net  amounts  received  by  the  defen- 
dants in  payment  for  goods  sold  by  the 
plaintiffs  as  their  agents,  other  than  goods 
sold  for  cash  on  delivery;  and  (2)  That 
they  were  entitled  on  the  fourteenth  day 
of  every  month  to  discharge  the  debt  then 
due  by  any  purchaser  to  the  defendants  by 
payment  to  the  defendants  of  the  amount 
on  payment  of  which  by  the  purchaser  on 
that  day  he  would  according  to  the  terms 
of  his  contract  of  purchase  discharge  his 
liability  to  the  defendants.  Held,  also  that, 
as  to  the  payments  made  between  1891  and 
1908,  the  accounts  must  be  treated  as 
settled  and  could  not  be  re-opened.  Camp- 
bell V.  Kitchen  d-  Sotis,  Ltd.  and  Brisbane 
Soap  Co.  Ltd.,  12  C.L.R.  515. 

YI.   DELEGATION 

Representative  committee  of  combine — 
Liability  to  account — Delegation  with  assent 
of  principals — Intention  of  parties.] — A  num- 
ber of  persons  formed  a  combine  for  the 
purpose  of  controlling  the  local  market  for 
imported  maize,  and  agreed  to  be  bound  by 
certain  rules.      A  committee  was  appointed 
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to  carry  out  tlio  executive  and  financial  work 
of  the  combine  in  connection  with  the  sale 
and  disposal  of  the  maize  and  the  distri- 
bution of  the  proceeds  of  sales  amongst  the 
members,  and  to  act  practically  as  direc- 
tors of  the  combine.  The  members  bound 
themselves  by  agreement  witli  the  com- 
mittee to  complete  a  contract  of  «aie  to  the 
committee  of  the  amount  of  maize  which 
they  respectively  undertook  to  supply,  and 
to  deliver  the  maize  at  the  order  of  the 
committee  to  the  various  purchasers.  By 
one  of  the  rules  the  committee  were  re- 
quired to  delegate  the  executive  and  finan- 
cial work  to  some  firm  to  be  approved  by 
them,  and  in  pursuance  of  this  a  certain 
firm,  with  the  knowledge  and  consent  of 
the  members  at  a  general  meeting,  entered 
into  an  agreement  with  the  committeee  to 
take  over  all  financial  responsibility  ini-  , 
posed  upon  the  committee  by  the  rules,  to 
carry  out  all  the  administrative  work  of 
the  combine,  to  render  a  complete  statement 
to  members  upon  final  completion,  to  issue 
all  orders  to  purchasers,  to  collect  and 
receive  all  payments  from  buyers,  and  to  i 
hold  the  proceeds  in  trust  until  distri- 
buted, and  to  distrilnite  all  moneys  due  to 
members  in  accordance  with  the  rules.  The 
objects  of  the  combine  having  been  com- 
pleted, the  appellants,  who  were  members 
of  the  combine,  brought  an  action  against 
the  committee  to  recover  the  balance  due 
to  them  out  of  the  proceeds  of  the  sales  of 
their  maize.  Held,  that  the  intention  of 
the  parties,  as  shown  by  the  terms  of  the 
agreement  made  between  the  members  of  the 
combine  and  the  committee,  was  that  all  | 
the  pecuniary  liabilities  originally  imposed 
upon  the  committee  were  to  be  transferred 
to  the  firm  to  whom  the  authority  of  the 
committee  was  delegated,  and  that  when 
that  firm,  with  the  knowledge  and  consent  j 
of  tlie  members,  and  in  terms  of  the  agree- 
ment approved  I)y  tliem,  accepted  financial 
responsibility,  the  liability  of  the  com- 
mittee to  account  for  the  proceeds  of  the 
sales  came  to  an  end.  Grain's  Case,  1  Cli. 
D.  307,  at  p.  31").  and  Ifarman'fi  Case.  1 
Ch.  D.  326.  applied.  S.  .1 .  Joseph  d  Richard 
Ltd.  v.  Lindley,  3  C.L.1{.  280. 

VI r.  INDEMNITY. 

Action    for— Principal    and    agent — Money 
received  by  agent  and  paid  over  to  principal — 


Declaration  of  agents'  right  to  indemnity — 
Order  to  pay  the  money  to  agent — Subsequent 
bankruptcy  of  agent — Official  assignee — 
Rights  of.] — An  agent  on  behalf  of  an  un- 
disclosed principal  received  several  suma 
of  money  from  several  other  persons  on  a 
consideration  that  had  failed,  and  paid 
such  money  over  to  his  principal.  Held, 
that  the  agent,  although  he  was  entitled 
to  be  indemnified  by  his  principal  in  re- 
spect of  such  sums,  was  not  entitled  also 
to  an  order  that  the  principal  should  pay 
over  to  him  the  total  amount  of  such  sums. 
Tiie  agent,  after  judgment  for  liim  in  an 
action  against  his  principal  to  obtain  the 
indemnity,  became  bankrupt,  and  the  prin- 
cipal having  appealed  to  the  Iligii  Court 
against  such  judgment,  the  official  assignee 
was  made  a  party.  Held,  that  the  official 
assignee  was  not  entitled  to  any  further  re- 
lief than  that  to  which  the  agent  was  en- 
titled.    Rankin  v.  Palmer,   16   C.L.R.  28.J. 

VIII.  PRINCIPAL  AND  SURETY. 

Ratification  —  Guarantee  —  Goods  con- 
signed to  forwarding  agent  for  delivery  to 
purchaser — Goods  delivered  without  pro- 
duction of  shipping  documents  to  agent  of 
vendor — Agreement  to  indemnify  forwarding 
agent  against  claim  by  holder  of  shipping 
documents-Endorsement  of  guarantee— Co- 
surety— Misappropriation  of  goods  by  agent.l 
— A  motor  car  company  in  America  cm- 
ployed  P.  &  Co.,  who  were  carriers  and 
forwarding  agents  in  Chicago,  to  ship  a 
motor  car  and  deliver  it  in  Sydney  to  tlieir 
order.  P.  &  Co.  employed  the  plaintiff  as  their 
Sydney  agents  to  carry  out  these  instruc- 
tions. Wlien  the  car  arrived  in  Sydney 
tlie  tlirough  l)ill  of  lading  was  not  fortli- 
coniing.  Tlie  plaintiff,  as  a  consignee  of  tlie 
car,  thereupon  communicated  with  M..  who 
had  acted  as  agent  in  Sydney  for  the  motor 
car  company,  and  agreed  to  deliver  the  car 
to  M.  upon  his  undertaking  to  indemnify 
the  plaintiff  against  all  claims  in  conse(iu- 
ence  of  the  delivery  of  tlie  car  by  the  plain- 
tiff without  the  production  of  the  ship|)ing 
documents.  The  defendants  indorsed  upon 
lettei-  of  guarantee  a  further  guarantee  for 
its  due  performance.  Tiie  ])laintiff  tiien 
wrote  to  P.  &  Co.  fully  acquainting  them 
with  all  tlic  circumstances,  and  of  the  de- 
livery of  the  car  to  M.,  and  enclosing  a 
copy    of    the    letter    of    guarantee    and    the 
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defendant's  indorsement.  Both  P.  and  Co.  | 
and  the  motor  car  company,  with  full  know-  j 
ledge  of  all  the  facts,  stated  that  they  were 
satisfied  to  have  delivery  effected  to  M. 
upon  his  letter  of  guarantee  so  indorsed.  I 
M.,  having  paid  all  the  shipping  charges, 
obtained  possession  of  the  car  and  sold  it,  j 
but  did  not  account  to  the  satisfaction  of 
his  principals,  the  motor  car  company,  for 
the  proceeds  of  the  sale.  P.  &  Co.,  then, 
at  the  instigation  of  the  motor  car  company, 
made  a  claim  upon  the  plaintiff",  who  sued 
the  defendants  as  guarantors  under  their 
indorsement  of  the  letter  of  guranatee  given 
by  M.  Held,  that  the  subsequent  ratifica- 
tion by  the  plaintiff's  principals  of  the  de- 
livery of  the  car  to  M.  was  equivalent  to 
original  authority,  and  that  no  enforceable 
claim  in  respect  of  such  delivery  could  be 
made  upon  the  plaintiff,  and  the  plaintiff 
therefore  had  no  cause  for  action  upon  the 
letter  of  guarantee  against  the  defendants. 
Semble.  The  claim  in  respect  of  the  alleged 
misappropriation  of  the  proceeds  of  the  car 
by  il.,  subsequent  to  its  delivery,  was  not 
within  the  terms  of  the  guarantee.  Union 
Batik  of  Australia  Ltd.  v.  Rudder,  13  C.L.R. 
152. 

IX.    SALE    OF    GOODS. 

Vendor  created  agent  during  negotiations 
for  sale — Principal  undisclosed — Final  offer 
and  acceptance  after  creation  of  agency — Right 
of  principal  to  sue  for  purchase  money.] — 
A  person  offered,  in  his  own  name,  to  sell 
to  the  Government  certain  machinery  which 
at  that  time  did  not  belong  to  him.  Be- 
fore acceptance  of  the  offer  the  appellant 
agreed  with  the  vendor  to  buy  the  ma- 
chinery and  employ  the  vendor  as  his 
agent  to  effect  a  sale  of  it  to  the  Govern- 
ment. The  Government  then  sent  to  the 
agent  a  request  to  deliver  the  machinery 
at  the  price  originally  asked,  but  under 
somewhat  different  conditions.  Without 
disclosing  the  agency  the  agent  delivered 
the  machinery  and  it  was  accepted  by  the 
Government.  The  appellant,  before  pay- 
ment, gave  notice  to  the  purchasers  that 
he  was  the  owner  of  the  machinery,  and 
that  the  sale  had  been  made  on  his  behalf 
by  the  agent.  Tlie  purchasers  on  tnese  re- 
presentations agreed  to  treat  him  as  the 
person  entitled  to  payment,  the  agent 
acquiescing  in  the  arrangement.    Held,  that, 


as  the  original  offer  to  sell  was  not  accepted 
in  terms  by  the  purchasers,  the  request  by 
the  latter  to  deliver  was  really  a  new  offer 
to  purchase,  which  was  accepted  by  delivery 
in  accordance  therewith,  and  theiefore  that 
as  the  agency  was  in  existence  at  the  date  of 
this  offer,  and  as  the  agent  did  in  fact  sell 
on  the  principal's  behalf,  the  principal  was 
entitled  to  sue  for  the  purchase  money,  and 
the  purchasers  were  not  discharged  by  an 
unauthorised  payment  to  the  agent.  Mooney 
V.  Williams.  (190o)  5  S.R.  (X.S.W.)  304, 
reversed.     Mooney  v.  Williatns,  3  C.L.R.  1. 

X.  SALE  OF  LAND. 
Deposit  paid  to  agent  of  vendor — Rescission 
of  contract — Recovery  of  deposit  from  ven- 
dor— Stakeholder.] — See  Vendor  and  Pur- 
chaser. Christie  v.  Robinson,  4  C.L.R. 
1338. 

Purchase  of  land — Creation  of  trust— Evi- 
dence.]— In  an  action  whereby  the  plaintiff 
sought  a  declaration  that  the  defendant 
bought  certain  land  as  agent  for  the  plain- 
tiff and  held  it  as  a  trustee  for  him,  the 
plaintiff's  case  rested  upon  oral  testimony. 
The  Judge  of  finst  instance  accepted  the 
plaintiff's  version  of  the  facts  and  gave 
judgment  for  him.  On  appeal  to  the  High 
Court,  Held,  that  the  evidence  did  not 
establish  the  relation  of  principal  and 
agent  and  that  the  action  failed.  Roche- 
foucauld V.  Boustead,  (1897)  1  Ch.  196, 
considered  and  explained.  Cadd  V.  Cadd,  9 
C.L.R.  171. 

XL  SLAXDER  BY  AGENT. 

Liability  of  company  for  slander  uttered  by 
agent — Agent  employed  for  special  purpose.] 

The  plaintiff  and  the  defendant  company 
were  rival  traders  engaged  in  obtaining 
advertisements  for  insertion  in  country 
newspapers.  D.,  a  canvassing  agent  work- 
ing on  commission  on  his  own  account,  but 
who  had  previously  been  employed  as  a 
canvasser  by  the  defendant  company,  in- 
formed S..  the  defendant  company's  mana- 
ger, that  the  plaintiff  had  contracted  with 
B.  to  insert  advertisements  in  certain  news- 
papers under  the  control  of  the  defendant 
company.  S.  asked  D.  to  obtain  for  him 
a  copy  of  this  contract.  In  applying  to  B. 
for  a  copy  of  the  contract  D.  made  slan- 
derous statements  concerning  the  plaintiff, 
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and  tlio  contract  he  liail  entered  into  with 
H.  S.,  upon  hearing  of  the  slanders,  inter- 
viewed B..  and  other  persons  to  whom  D. 
had  made  similar  statements  concerning  the 
plaintitF.  and  explained  that  D.  had  said 
more  than  he  had  any  authority  to  say,  and 
that  he  liad  "  l)uni;led  the  matter. "  The 
plaintiff  sued  the  defendant  company  for 
slander.  D.  was  not  called  as  a  witness. 
Held,  that  there  was  no  evidence  that  the 
uttering  of  the  slanders  was  within  the 
scope  of  D.'s  authority  and  employment  so 
as  to  render  the  defendant  company  liable. 
Stcicart  V.  Xcir  .S'owf/i  Wales  Country  Press 
Co-operattivc  Co.  Ltd.,  10  S.R.  (N.S.W.), 
747;  27  W.N.  (N.S.W.),  197,  reversed. 
.V..S'.ir.  Cunntry  Press  Co-op.  Co.  Ltd.  v. 
Stewart,  12  C.L.R.  481. 

Liability  of  principal  for  malice  of  agent.] 
— Sec  Defamation.  Hay  v.  Australasian  In. 
stitute  of  Marine  Engineers,  3  C.L.R.1002. 

XII,    UNDISCLOSED    PRINCIPAL, 

Ratification.]  —  See  Contract.  Howard 
Smith  dc  Co.  V.    Vara^ua,  5  C.L.R.   68. 

XIII.  GENERAL. 

Duty  of  importer  employing  agent  to  pass 
entries.] — See  Customs.  R-  v.  Harris  Scarfe 
<fc  Co.,  8  C.L.R.  225. 

Fraudulent  appropriation  by  agent — Re- 
ceipt of  money  as  agent — Failure  to  account 
for  balance — Larceny  as  bailee.] — See  Crim- 
inal Law.  Shittrry  v.  The  King,  2  C.L.R. 
540. 

Secret  Instructions  —  Limiting  apparent 
authority  -  Contract  reserved  for 
approval  of  principal  —  Effect  of  prin- 
cipal's silence  —  Holding  out  — Evidence.] 
— The  appellants  were  paper  manufac- 
turers carrying. on  business  in  New  York. 
The  agency  for  the  sale  of  their  goods  in 
Australasia  was  held  by  a  Sydney  firm  who 
acted  under  a  written  authority  which  pro- 
vided, inter  alia,  that  all  contracts  should 
be  made  in  the  name  of  the  appellants  to 
whom  all  contracts  were  "  to  be  sub- 
mitted for  approval.  "  In  an  action  by  the 
respondents  against  the  appellants  on  a 
contract  alleged  to  have  been  made  for  the 
appellants  by  their  agents  in  Sydney  for 
the  supply  of  paper  to  the  respondents,  the 


respondents  )>iit  in  evidence  the  document 
containing  the  authority,  and  also  sought 
to  show  that  the  appellants  had  held  out 
tlie  agents  or  allowed  them  to  hold  them- 
selves out  as  having  autliority  to  enter  into 
such  contracts  without  reference  to  their 
principals.  Held,  that,  though  the  docu- 
ment put  in  evidence  by  the  respondents 
contained  the  actual  terms  of  the  agency, 
they  weic  nut  precluded  thereby  from  giving 
evidence  of  the  liolding  out,  for  the  jury 
were  entitled  to  disregard  the  limitation 
upon  the  authority  contained  in  the  docu- 
ment,   if    it    was    unknown    to    tlie    respon- 

I  dents,  and  if  the  principals  knew  that  the 
agents  were  acting  as  if  their  authority 
was  not  so  limited;    and  that,  even   if  the 

I    respondents    knew   the   exact   terms    of   the 

I    document,    the    clause    relating   to    the    ap- 

I  proval  of  the  principals,  taken  in  connec- 
tion  with    the   rest   of   the   document,    was 

I  reasonably  capable  of  the  construction  that 
the  agents  had  authority  to  make  provi- 
sional contracts  binding  the  principals  un- 
less   they    thought    fit    to   notify    that    they 

I  would  not  perform  them,  and  that,  if  the 
respondents  had  acted  upon  the  assumption 
that  tliat  was  the  proper  construction,  and 
the  principals  had  failed  to  notify  them 
within  a  reasonable  time  that  they  disap- 
proved the  contract,  it  was  open  to  the 
jury  to  infer  from  the  silence  of  the  prin- 
cipals that  they  had  assented  to  it.  Ire- 
land V.  Liringston,  L.R.  5  H.L.  .395;  and 
Prince  v.  Clark,  1  B.  and  -C,  86,  applied. 
The  terms  of  the  document  of  agency  being 
such  as  to  justify  the  inference  that,  how- 
ever limited  tiie  authority  of  the  agents  in 
respect  of  making  contracts,  they  had  at 
least  authority  to  inform  persons  dealing 
with  their  principals  through  them  whether 
a  proposal  had  been  accepted  or  not,  a 
statement  by  the  agents  that  the  contract 
was  being  performed  by  their  principals 
was  admissible  as  evidence  that  the  pro- 
posal of  the  respondents  had  been  accepted, 
and  that  the  principals  had  ratified  the 
action  of  their  agents.  Held,  also,  that 
documents  relating  to  prior  transactions 
l)etweeu  the  principals  and  third  persons 
tlirough  the  agents,  and  tending  to  show 
tliat  the  principals  knew  that  the  agents 
were  holding  themselves  out  as  having  au- 

1  thority  to  make  contracts  similar  to  that 
sued   upon,  were   not   rendered   inadmissible 
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iiy  tlie  mere  fact  that  what  was  actually 
(lone  by  the  principals  in  furtherance  of 
these  transactions  w-as  done  after  the  date 
of  the  contract  sued  upon.  Spicer  V.  Inter- 
national Paper  Co..  (1906)  6  8.R.  (N.S.W.) 
170,  affirmed.  International  Paper  Co.  v. 
l^pieer,  -i  C.L.K.  739. 

Liability  of  agent  for  an  absentee.] — .SVe 
Income  Tax.  Hughes  v.  Munro,  9  CL.R. 
289. 

Money  to  become  payable  by  agent  to 
principal  on  sale  of  goods  —  Book  debt.] — 
Sc     Bo  K     Debt.  Shickell     v.     Howe, 

Thornton    db    Palmer,  8    CL.R.    170. 

Sale  of  cattle — Time  for  delivery — Authority 
of  agent  to  vary  contract.] — See  S.a.le  of 
Goods.     Purcell   v.    Bacon,    19   CL.R.    241. 

Order  to  supply  goods — Condition  for 
cancellation  —  Authority  of  agent.] — See 
CoNTR.\CT.  House  V.  Whitelock,  13  CL.R. 
334. 

Policy  of  fire  insurance — False  statement  in 
proposal  filled  in  by  agent — Estoppel — Ratifi- 
cation— Holding  out.] — See  Insxjkance. 
Phoenix  Assurance  Co.  v.  Berechree,  3  CL.R. 
946. 

Power  of  attorney  made  by  lunatic — Effect 
of  signature — Representation  of  agency — 
Estoppel — Transfer  of  shares  under  void 
power  of  attorney — Suit  for  rectification  of 
share  register — Liability  of  company — Lia- 
bility of  lunatic  to  make  restitution.] — See 
Lunacy.  McLaughlin  v.  Daily  Telegraph 
Newp^per  Co-  (No.  2)  ;  McLaughlin  v.  Vale 
of  Clwydd  Coal  Mining  Co.  (No.  2),  1 
CL.R.   243.   479. 


Relation  between  peace  officers  and  the 
Crown — Employment  or  agency.] — See  Ar- 
t'est.  Emver  v.  The  King,  S  C.L.K.  2i3 
479. 


PRINCIPAL  AND  SURETY. 

Administration  bond  —  Deed  of  indemnity 
by    beneficiaries — Public    policy.] — See    Ad- 
ministration.    Blake  v.   Bayne,   6  CL.R. 
179. 


Continuing  guarantee — Default  of  princi- 
pal debtor  to  pay  portion  of  debt  on  demand 
—Liability  of  surety  —  Interest  ^  Statute 
of  limitations — Notice  to  surety.] — By  the 
terms  of  a  continuing  L;-uarantee  of  a  cus- 
tomer's overdraft  with  a  bank,  the  guaran- 
tors undertoolv  to  pay  ail  advances  and 
debts  owing  or  to  become  owing  by  the 
customer  to  the  bank  "  to  the  extent  of 
£12.500  and  interest  on  tlie  same  respec- 
tively in  case  the  customer  should  make 
ilefault  in  payment  thereof  respectively  or 
of  any  part  thereof  respectively.  "  On  two 
occasions  the  bank  made  demands  upon  the 
customer,  one  for  iiayment  of  a  portion  of 
the  overdraft  and  the  other  for  interest 
upon  the  overdraft,  and  the  customer  failed 
to  pay.  Held,  that  the  result  of  the  default 
by  the  customer  to  pay  a  portion  of  the 
principal  debt  on  demand  was  that  a  cause 
of  action  arose  against  the  guarantors,  not 
for  the  whole  amount  of  the  guarantee,  but 
for  the  amount  as  to  which  the  customer 
had  made  default,  and  therefore  that  the 
Statute  of  Limitations  began  to  run  against 
the  bank  as  to  that  portion  of  the  indebted- 
ness only,  and  the  guarantee  continued  as 
security  to  the  bank  for  the  balance.  Held, 
also,  that,  as  against  the  sureties,  the  Sta- 
tute ran  as  regards  interest  as  well  as  prin- 
cipal of  the  sums  demanded.  The  prin- 
ci{)les  wliich  regulate  the  right  of  a  surety 
to  notice  of  default  discussed.  In  re  The 
Colonial  Finance,  Mortgage,  Investment  and 
Guarantee  Corporation.  Limited,  (1906)  0 
S.R.  (X.S.W.)  6,  varied.  Commercial  Bank 
of  Australia  Ltd.  v.  Colonial  Finance.  Mort- 
gage, Investment  and  Guarantee  Corpora- 
tion Ltd.,  i  CL.R.  57. 

Decree  for  rectification  of  share  register 
of  company — Submission  by  plaintiff  to 
indemnify  company — Interpretation  —  In- 
tention of  parties  and  Court  when  making 
decree — Suit  by  company  to  enforce  lien.] — 
See  Company.  McLaughlin  v.  Daily  Tele- 
graph Newspaper  Co.,  4  C.L.R.  548. 

Guarantee  —  Giving  time  —  Extension  of 
limit  of  overdraft  for  specified  period — Assent- 
ing surety  not  discharged.]— Where,  at  the 
request  of  one  of  several  co-sureties  on  a 
cash  credit  bond,  but  without  the  knowledge 
or  assent  of  the  rest,  the  creditor  enters 
into  a  binding  agreement  with  tlie  principal 
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ilobtor  tliat  an  extension  of  time  for  pay- 
ment shall  he  piven  liim,  the  surety  at  whose 
request  the  time  was  given  is  not  thereby 
discharged.  Quaere,  whether  a  covenant, 
or  a  binding  agreement  by  a  creditor  not 
to  sue  the  principal  debtor  for  a  certain 
time,  operates  to  discharge  a  surety,  even 
if  made  without  his  consent.  Principles 
underlying  tiie  rule  as  to  the  discharge  of 
sureties  by  dealings  between  the  creditor 
and  the  principal  debtor,  considered.  .1ms- 
tralian  Joint  Stock  Baiilc  v.  Bailey.  18 
X.S.W.  L.R.  (L.)  103.  distinguished.  A 
binding  agreement  by  a  bank  to  allow  an 
increase  of  the  limit  of  a  creditor's  over- 
draft during  a  specified  period,  may,  under 
some  circumstances,  amount  to  a  giving  of 
time  so  as  to  release  the  guarantors  of  the 
overdraft.  Rouse  v.  Bradford  Banking  Co. 
Ltd.  (1894)  A.C.  58G.  distinguished.  Deci- 
sion of  the  Supreme  Court,  City  Bank  of 
i<ydney  v.  Deane,  (1904)  4  S.R.  (N.S.W.) 
82.  refusing  to  grant  a  new  trial,  affirmed, 
but  on  a  different  ground.  Deane  v.  The 
City  Bank  of  Sydney.  2  C.L.R.  198. 

Surety  to  administration  bond — Rights  and 
liabilities— Breaches  of  duty  by  administrator 
— Duty  of  administrator  to  invest  and  secure 
shares  of  infants — Covenant  to  administer.] — 
See  Administration.  Holdm  v.  Black.  2 
C.L.R.  768. 


PRIVY  COUNCIL. 

See  Constitutional  Law. — Appeal. 


PRIORITY. 

Priority  of  equitable  over  legal  title  — 
Registration  of  deeds.] — Sn'  Dekd.  Darby- 
shire  V.  Darbyshire,  2  C.L.R.  787. 


PRISONER. 

Prisoner  under  sentence  of  State  Court — 
Remission  of  sentence  Discretion  of  Gover- 
nor in  Council  of  State  Mandamus.] —.SVc 
High  Court.      Horwilz  v.  Connor,  G  C.L.R. 


PRIVILEGED  OCCASION. 

See  Defamation. 


PROCLAMATION. 

By  Governor  in  Council — Vesting  of  Crown 
lands  in  Sydney  Harbour  Trust  Commissioners 
— Title  in  Commissioners  without  conveyance 

— Ejectment.] — Srr  Ckown  Land.s.  Sydney 
Harbour  Trust  Connnissioners  v.  Wailes.  5 
C.L.R.  879. 

Prohibition   of   importation   by— Delegated 

legislation.]  —  See  Constitutional  Law. 
Baxter  v.  Ah  Way.  8  C.L.R.  C2G. 


PROFIT  A  PRENDRE. 

Land  —  Action  of  ejectment  —  Defence.]  — 
An  agreement  whicl'.  while  negativing  a  ten- 
ancy confers  a  right  to  enter  ujjon  land  and 
work  and  manage  a  dairy  farm  thereon,  tiie 
profits  to  be  equally  divided  between  the 
grantee  and  the  owner  of  the  legal  estate 
wlio  continues  to  reside  on  the  land,  does 
not  give  the  grantee  a  right  to  the  exclusive 
possession  of  the  land  as  against  the  owner 
of  tlie  legal  estate,  and,  therefore,  does  not 
afford  an  answer  to  an  action  of  ejectment 
by  the  owner.  llindmarsh  v.  Quinn,  17 
C.L.R.   622. 


PROFITS. 

Arising    from    sale    of    mine — Income.] — 

<Sce  Income  Tax.     Cotnmis.^ioner.s  of  Taxation 
(.Y..S'.ir.)  V.  Moonry.  :5  C.L.R.  221. 

Disposition  of  surplus  rents  and.]  —  See 
Glebe  Lands.  FieMing  v.  Houison  ;  Tovey 
V.  Houison.   7  C.L.R.  .393. 

Of  company,  capitalization  of  Income  tax.] 
— See  Income  Tax.  Commissionerft  of  Income 
Tax  {Q.)  V.  Brisbane  Gas  Co.,  5  C.L.R.  96. 

Secret  —  Amount  recoverable.]  —  See 
Company.  Wheal  Ellen  Cold  Mining  Co., 
No  Liability  v.  Bead,  7  CL.R.  34. 
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PROHIBITED  DEGREES. 

Nullity  of  marriage — Laws  of  England 
introduced  into  colony  on  settlement.] — See 
Husband  and  Wife.  Miller  v.  Major,  4 
C.L.E.   219. 


PROHIBITED  IMMIGRANT. 

See  Immigration  Restriction. 


PROHIBITED  IMPORTS. 

Prohibition  by  proclamation — Conditional 
legislation — Powers  of  Commonwealth — Dele- 
gation of  legislative  power.] — See  Constitu- 
tional Law.      Baxter  v.  Ah   Way,  8  C.L.R. 

626. 

Unlawful  possession — Possession  uncon- 
nected with  importation — Knowledge.] — See 
Customs.     Lyons  v.  Smart.  6  C.L.R.   143. 


PROHIBITION. 

Commonwealth  Court  of  Conciliation  and 
Arbitration — Acquiescence  in  jurisdiction  by 
party  seeking  prohibition — Discretion  of  High 
Court — Excess  of  jurisdiction — Matters  not 
in  dispute  between  parties — Submission  of 
dispute  by  plaint — Prohibition  quoad.] — See 
Conciliation  and  Arbitration.  E.  v. 
Commonwealth  Court  of  Conciliation  and 
Arbitration ;  Ex  parte  Broken  Hill  Pro- 
prietary Co.  Ltd.,  8  C.L.R.  419. 

Court  of  Arbitration  of  New  South  Wales.] 

— See  Conciliation  .and  Arbitr.4tion. 
Master  Undertakers'  Association  of  N.S.  IF.  v. 
Crockett,  5  C.L.R.  89. 

Court  of  Arbitration  of  New  South  Wales — 
Excess  of  jurisdiction.] — See  Concili.ation 
and  Arbitration.  Clancy  v.  Butchers' 
Slwp  Employees  Union.  1  C.L.R.  182. 

Court  of  Arbitration  of  New  South  Wales — 
Jurisdiction.] — See  Conciliation  and  Aebi- 
TR.\TioN.  Colliery  Employees  Federation  of 
the  Northern  District,  N.S.W.  v.  Brown,  3 
C.L.R.  2.55. 

C.L.li.D.         24 


Court  of  Arbitration  of  New  South  Wales — 
Jurisdiction — Breach  of  common  rule.] — See 
Concili.\tion  and  Arbitration.  Amal- 
gamated Society  of  Carpenters  and  Joiners  v. 
Haberfield   Proprietary.    5   C.L.R.    33. 

Court  of  Arbitration  of  New  South  Wales- 
Jurisdiction  of  Court  to  make  industrial  agree- 
ment a  common  rule — ^Common  rule  a 
means  of  enforcement  of  an  existing  award, 
order  or  direction.]  —  See  Conciliation 
and  Abbitration.  Master  Betailers'  As- 
sociation of  N.S.W.  V.  Shop  Assistants' 
Union  of  A^.S'.Tl'..  2  C.L.R.  94. 

Excess  of  jurisdiction— Court  of  limited 
statutory  jurisdiction — Statute  taking  away 
prohibition — Construction — Industrial  Arbi- 
tration Act  (N.S.W,),  1901  (No.  59  of  1901),  s. 
32— Industrial  Disputes  Act  (N.S.  W.)  1908  (No. 
3  of  1908),  ss.  8,  52.]— Sect.  32  of  the  In- 
diistrial  Arbitration  Act  1901  (which  ex- 
pired in  1908)  provided  that  proceedings  in 
the  Court  of  Arbitration  sliould  not  be  open 
to  certiorari,  and  that  no  award,  order  or 
proceeding  of  the  Court  should  be  liable  to 
be  cliallengetl,  appealed  against,  reviewed, 
quaslied,  or  called  in  question  l)y  any  Court 
of  Judicature  on  any  account  wliatever.  On 
the  expiration  of  that  Act,  the  Industrial 
Disputes  Act  1908  came  into  operation, 
establishing  Wages  Boards  and  an  Indus- 
trial Court,  with  jurisdiction  generally 
similar  to  that  of  the  Court  of  Arbitration, 
and  containing,  in  s.  52,  provisions  of  the 
same  general  effect  as  those  of  s.  32  of  the 
Didustrial  Arbitration  Act,  Avith  the  addi- 
tion of  the  words  "  and  the  validity  of  any 
decision "  of  the  Industrial  Court  "  shall 
not  be  challenged  by  prohibition  or  other- 
wise. "  Sect.  8  of  the  Act  of  1908  provided 
that  proceedings  pending  in  the  Coui-t  of 
Arbitration  at  the  expiration  of  the  Indus- 
trial Arbitration  Act,  for  penalties  for 
breaches  of  awards,  &c.,  might  be  continued 
and  should  be  heard  and  determined  by  the 
Industrial  Court,  and  tliat  for  that  purpose 
the  provisions  of  the  Industrial  Arbitration 
Act  should  continue  in  force  and  apply 
mutatis  mutandis  to  the  hearing  and  deter- 
mination in  the  Industrial  Court  and  to  the 
enforcement  of  any  order  or  determination. 
A  summons  issued  out  of  the  Court  of  Arbi- 
tration against  an  employer,  to  recover 
penalties  for  breaclies  of  an  award  of  that 
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Court  in  paying  to  apprentices  leas  than  V\o 
inininumi  wage  prescribed  by  the  award, 
was  ponding  at  the  expiration  of  the  Indus- 
trial Arbitration  Act.  and  came  on  for  hear- 
ing in  the  Industrial  Court.  The  em- 
ployer was  convicted  and  lined.  The  inden- 
tures of  apprentico.-^hip  purjjorted  to  have 
been  made  under  the  Apprentices  Art  11101. 
and  were  dated  before  the  date  of  the  award. 
An  ai)plication  to  the  Supreme  Court  for 
a  prohibition  on  the  ground  that  the  Indus- 
trial Court  had  no  jurisdiction  to  entertain 
the  summons  was  refused  on  the  ground 
that  by  s.  52  of  the  ludustiial  Di.iputcs 
Art  prohibition  would  not  lie  to  the  Indus- 
trial Court.  Special  leave  to  appeal  from 
that  decision  having  been  granted :  Held, 
per  totam  curiam,  that,  as  the  question 
of  jurisdiction  depended,  in  part,  upon  the 
terms  of  the  particular  indentures,  and  in 
part  upon  a  point  of  construction  which, 
owing  to  the  course  of  legislation  could  not 
arise  again,  the  special  leave  to  appeal 
should  be  rescinded.  Per  Griffith.  C.J..  Bar- 
ton and  O'Connor  J.J.  (Isaaea.  J.,  dissent- 
ing).— In  dealing  with  proceedings  under 
8.  8  of  the  Industrial  Disputes  Art  the 
Industrial  Court  was  exercising  the  same 
powers  as  would  have  been  exercised  by  the 
Court  of  Arbitration  in  a  similar  case,  and 
subject  to  the  same  limitations  and  re- 
strictions, and.  therefore,  the  question 
whether  prohibition  would  lie  to  the  Indus- 
trial Court  in  such  a  case  depended  upon 
the  construction  of  s.  32  of  the  Industrial 
Arbitration  Art.  and  according  to  the  de- 
cision in  Clancy  v.  Butchers'  Shop  Employees 
f'nion.  1  C.L.U..  181,  that  section  did  not 
exclude  i)rohibition  for  excess  of  jurisdic- 
tion. The  relationship  of  master  and  ap- 
prentice under  the  Apprentirrs  Act  1901,  or 
at  Common  law,  is  not  an  industrial  matter 
within  the  meaning  of  the  Industrial  Arbi- 
tration Act.  Srmblr.  per  Griffith.  C.J., 
Barton  and  O'Connor.  .T.T.,  that,  notwith- 
'.tanding  the  concluding  words  of  s.  52, 
prohil>ition  would  lie  in  respect  of  any 
order  or  determination  of  the  Industrial 
Court,  which  on  the  face  of  it  dealt  with 
what  was  not  an  industrial  matter  within 
the  meaning  of  the  Act;  but  that  tiiat 
Court  had  juri.sdiction  to  <l('iide  without 
appeal  or  challenge  any  question  of  law, 
including  the  constriiction  of  a  Statute,  aris- 
ing in   the  course  of   a   case,   wliich   on   the 


face  of  the  ])roceedings  appeared  to  relate 
to  an  industrial  matter.  Ba.rtcr  v.  .V.S.ll'. 
clirh-rrs'   Association.    10    C.L.R.    114. 

High  Court  —  Jurisdiction  —  Original  or 

appellate.] — Juri.sdiction  to  issue  prohibition 
t(i  a  triliunal  acting  without  or  in  excess 
of  its  jurisdiction  is  in  its  nature  original 
and  not  appellate.  The  King  v.  The  Com- 
monicealth  Court  of  Conciliation  and  Arbi- 
tration. (The  Tratnicays  Case  [Xo.  1]),  18 
C.L.R.   54. 

Irregular    service    of    initiatory    process — 
Appeal.] — Sec     Practice.      Backhouse     v. 
Modcrana.  1  C.L.R.  675. 

Judicial  separation — No  order  as  to  custody 
of  child — Subsequent  proceedings  for  main- 
tenance— Jurisdiction  of  inferior  Court — Res 
judicata.  I — S((  Hisband  ami  Wife.  Brown 
V.  Broivn.  3  C.L.R.  373. 

Jurisdiction  of  Supreme  Court  of  New  South 
Wales — Court  exercising  federal  jurisdiction 
— Customs  prosecution  Appeal  to  High  Court 
— Special  leave  Justices  Act  1902  iN.S.W.), 
(No.  27  of  1902).  s.  114— Excise  Act  1901  (No. 
9  of  1901),  s.  137— Judiciary  Act  1903  (No.  6 
of  1903),  ss.  35,  39. 1— The  appellant  was 
l)rosecutod  by  the  Customs  authorities  in 
a  Court  of  summary  jurisdiction  under  s. 
134  (c)  of  the  Excise  .\ct  1901,  and  was 
convicted  and  fined.  He  obtained  a  rule 
nisi  for  a  statutory  prohibition  from  the 
Supreme  Court.  The  matter  then  came 
before  a  Judge  in  Chambers,  exercising  the 
powers  of  the  Supreme  Court  under  s.  114 
of  the  Justices  Act  1902  (N.S.W.).  who, 
without  going  into  the  merits,  discharged 
tlie  rule  on  the  ground  that  he  had  no  juris- 
diction to  entertain  an  application  for  a 
prohibition  against  a  Court  exercising 
federal  jurisdiction.  Held,  that  the  Judge 
had  jurisdiction,  inasmuch  as  the  appellant 
was  entitled  under  s.  137  of  the  Excise  Act 
1001.  to  apply  to  the  Supreme  Court  for  a 
statutory  prohibition,  instead  of  appealing 
direct  to  the  High  Court  under  s.  35  of  the 
Judiciary  Act  1903.  The  writ  of  prohibi- 
tion referred  to  in  s.  38  of  the  Judidary  Act 
1903.  which  confers  on  the  High  Court 
exclusive  jurisdiction  in  "  matters  in  which 
a  writ  of  mandamus  or  prohibition  is  sought 
against  an  olhcer  of  the  Commonwealth  or 
a   federal    Court "    is   the   prerogative   writ 
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for  a  control  by  the  superior  Courts  of  in- 
ferior Courts  exceeding  their  jurisdiction, 
and  does  not  include  the  statutory  writ  of 
prohibition  in  New  South  Wales,  which  is 
in  reality  a  form  of  appeal.  Ex  parte 
SfeUing.  \l904)  4  S.R.  (N.S.W.)  201.  over- 
ruled on  this  point.  Held,  further,  that, 
as  the  amount  involved  was  less  than  the 
appealable  amount,  special  leave  to  appeal 
to  the  High  Court  was  necessary,  but  that 
under  the  circumstances  it  should  be 
granted  as  a  matter  of  course.  The  words 
"  Court  or  a  Judge  of  a  State "  in  s.  39, 
sub-sec.  2  (5)  of  the  Judiciary  Act  1903  do 
not  include  a  Judge  sitting  in  Chambers, 
exercising  the  jurisdiction  of  the  Supreme 
Court.     Wilcox  v.  Donohoe,  3  C.L.R.  83. 

Recommendation  by  Industrial  Court  of 
New  South  Wales — Appointment  of  members 
of  Wages  Board — Ministerial  proceeding — 
Industrial  Disputes  Act  1908  (N.S.W.),  (No. 
3  of  1908),  ss.  14-17.]  —  *Se6  Conciliation  and  ; 
Arbitration.  Newcastle  Coal  Co.  Ltd.  v.  I 
Firemen's   Union,    6  C.L.R.   466. 

Statutory  prohibition — Appeals  to  High 
Court  from  State  Court  exercising  federal 
jurisdiction.] — See  Practice.  Ex  parte  Gor- 
don, 3  C.L.R.  724. 

Statutory  prohibition  treated  as  appeal.] — 

See  Immigration  Restriction.       Alexander 
V.  Donohoe,  4  C.L.R.  781. 

Supreme  Court  of  New  South  Wales — 
Powers  of  Supreme  Court^Absence  of  evi- 
dence to  support  decision  of  justices — Justices 
Act  1902  (N.S.W.)  (No.  27  of  1902),  ss.  112,115.] 
—By  s.  112  of  the. Justices  Act  1902(X.S.W.) 
it  is  provided  that  "  ( 1 )  Any  person  ag- 
grieved by  any  summary  conviction  or  order 
of  any  justice  or  justices  may  .  .  . 
apply  ...  in  all  cases  to  the  Supreme 
Court  .  .  .  for  a  rule  or  order  calling 
on  the  justice  or  justices  and  the  prosecutor 
or  person  interested  in  maintaining  the 
conviction  or  order  to  show  cause  why  a 
prohibition  should  not  issue  to  restrain 
them  from  proceeding  or  further  proceed- 
ing, as  the  case  may  be,  upon  or  in  respect 
of  such  conviction  or  order " ;  and  by  s. 
1L5  it  is  provided  that  "If  upon  the  return 
day,  or  day  to  which  the  hearing  has  been 
adjourned,  no  cause  be  shown,  or  if,  in  the 


opinion  of  the  Court  .  .  .  after  inquiry 
and  consideration  of  the  evidence  adduced 
before  the  justice  or  justices,  the  conviction 
or  order  cannot  be  supported,  the  Court 
.  .  .  may  direct  that  the  writ  applied 
for  be  issued,  and  may  make  such  further 
order  as  may  be  just  and  necessary,  "  &c. 
Held,  that  under  those  sections  the  Supreme 
Court  has  power  to  grant  a  prohibition 
in  a  case  where  the  question  is  one  of  fact, 
if  the  finding  of  the  justices  is  one  which 
no  reasonable  man  could  arrive  at  on  the 
evidence.  Peck  v.  Adelaide  Steamship  Co. 
Ltd..   18   C.L.R.   167. 

Tribunal  having  jurisdiction   to   make   an 
order — Order    improperly    made    under    the 
circumstances — Deputy  Industrial  Registrar — 
Application    to    register    organization — Com- 
monwealth Conciliation  and  Arbitration  Act 
1904-1911  (No.  13  of  1904— No.  6  of  1911),  s. 
55.] — -Prohibition  will  not  lie  if  the  tribunal 
sought  to  be   prohibited   could  under   some 
circumstances     properly    make     the     order 
which  that  tribunal   is   asked  to  make,  al- 
though   that    order    might    be    improperly 
made  under  the  circumstances  of  the  case. 
On  an   applcation  to  tlie  Industrial  Regis- 
trar  of   the   Commonwealth   Court  of  Con- 
ciliation   and    Arbitration    to    register    an 
association    as    an    organisation    under    the 
Commonwealth    Conciliation    and    Arbitra- 
tion   Act,    he    has     authority    to      inquire 
whether  the  association  is  entitled  to  regis- 
tration.    Held,   therefore,   that   prohibition 
would    not    lie    to    prohibit    the    Industrial 
Registrar    from    proceeding    with    such    an 
application,  the  ground   of   the   application 
for   prohibition   being  that   the   association 
was   not   entitled   to   be   registered   because 
its  members  were  not  engaged  in  an  indus- 
[    try.      The   King   V.    The  Deputi/   Industrial 
'    Registrar   of   the   Commonivealth   Court   of 
Conciliation   and  Arbitration    {N.S.W.   Re- 
gistry)    ex    parte    J.    C.    Williamson    Ltd. 
and  Others.  15  C.L.R.  576. 


PROMISSORY  NOTE. 

Action  on — Action  to  enforce  agreement  or 
security.] — See  Money  Lender.  Wilson  v. 
Moss.  8  C.L.R.  146. 
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Current  —  Petitioning  creditor's  debt.] — 
See  Insolvency.  Dnrid  v.  Maloi)f,  5  CL.R. 
749. 

Deed  of  gift — No  delivery  of  possession.] — 

See  Gift.     Anuiin)  v.  Anning.  4  CL.R.  1049. 


PROMOTER. 

Who  is  —  Secret  profits  - 


coverable.] — A^VtCoMiwNY. 
Miuiiuj  Co.,  No  Liability  v 
34. 


—  Amount  re- 

Wheal  Klhn  Gold 
Read.  7  CL.R. 


PROOF  OF  DEBT. 


See  CoMP.vNY. 


PROPERTY. 

Property  acquired  by  Commonwealth  for 
public  purposes  Stamp  duty  on  transfer  of 
property  Taxation  of  Commonwealth  instru- 
mentality by  State.] — .SV-  Constititional 
Law.  Commonwealth  v.  New  South  Traces, 
3  ('.!>. 11.  807. 

Property  divisible  among  creditors— Goods 
in  the  possession,  order  or  disposition  of 
bankrupt  Reputed  ownership  Dairy  cattle 
used  by  bankrupt— Customs.] — See  Insol- 
VKNfY.     Maxwell     V.     Official    Assignee    of 

ankspir.  s  v.\..\\.  .-..-,:{. 

Property  of  Commonwealth  Taxation  of, 
by  State — Municipal  rates.] — See  Constitu- 
tional Law.  Sijdney  Corporation  v.  Com- 
monweallh,  1  CL.R.  208. 

Property  of  Commonwealth  Taxation  of. 
by  State  Receipt  for  salary  of  Federal 
of ficer.  1 — N"  ('o-NSTiTrnuNAi,  Law.  I/iJnt- 
dr„  V.  I',,ld,'r.  1  CL.R.  91. 

Property  of  married  woman  subject  to 
restraint  on  anticipation  Whether  it  vests 
in  trustee  in  insolvency.]  -N'<'  Insolvkncy. 
Forster  v.  Sha'Ml,  .'J  CL.R.  4()0. 


PROSECUTION. 

Compromise  of,  by  deed — Charge  of  slander 
— Public  policy  Uncertainty  of  duration  of 
payment  —  Construction.]  —  Sn-  (  'onthact. 
Kerridye  v.  Siinmonds,  4  CL.R.  253. 

Customs  —  Procedure  in  Court  of  sum- 
mary jurisdiction  -Institution  of  prosecution 
in  name  of  "  collector."] — See  Cu.stoms. 
Christie  V.  Permewan,  Wright  d;  Co.,  1  CL.R. 
(593. 

Notice  of  —  "  Institution  of  proceedings  " 
—Notice  given  after  lodging  of  complaint.] — 

See  LicENsTNc.      Walsh  v.   Doherty.  5  CL.R. 
197. 


Notice  of  intention  to  prosecute — Evidence.] 

-See  Practice.     Sweeny  v.  Kelly,  7  CL.R. 


30. 


Prosecution  of  firm — Use  of  firm  name  in 
proceedings  —  Conviction.]  —  See  Partner- 
ship. Bishop  V.  Chung  Brothers,  4  CL.R. 
1262. 


PUBLIC  HEALTH. 

Sale  of  diseased  animals  Knowledge 
that  animals  are  diseased  —  Health  Act 
1898  (S.A.)  (61  &  62  Vict.  No.  711). 
ss.  106,  109,  lll.h-Soct.  lu'.t  of  tho 
Ihnlth  Act  1898  (S.A.)  provides  that  "no 
person  sliall  sell,  consign,  or  expose  for 
sale,  or  supply  for  food,  any  diseased  ani- 
mal. '■  llehi,  tliat  knowledge  that  an  ani- 
mal is  diseased  is  necessary  to  constitute 
an  ofTence  against  s.  109.  Master  Butchers 
Ltd.  V.  a.  Linightou  and  Coomhs  Ltd.,  19 
CL.i;.    34!». 


PUBLIC  POLICY. 

Administration  bond — Sureties  Deed  of 
indemnity  by  beneficiaries  Dealing  with 
estate  Consent  of  beneficiaries  Solicitor  and 
client — Administration  and  Probate  Act  1890 

(Vict.),  (No.  1060),  ss.  15-17.1— .SVr  Adminis- 
tration-,      lilakr  V.   Haynr.  (ICL.R.  179. 

Compromise  of  prosecution  by  deed  - 
Charge  of  slander.]— ^SVr;  Contract.  Kcr- 
ridge  v.  Simwonds,  4  CL.R.  2.53. 
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I.  Commonwealth 
11.  New  South  Wales 

III.  Queensland 

IV.  Victoria 

V.  Western  Australia 

See  also  Certiorari. 
I.  COMMONWEALTH. 


Liability  of  Commonwealth  for  tortious 
acts    of    officials    of    British    New    Guinea.] 

— See    Commonwealth.     Strachan    v.    Com- 
monwealth,  4  CL.R.  4.5.5. 

Liability  of  Commonwealth  for  tortious 
acts  of  servants  —  Officer  having  no  inde- 
pendent discretion.]  —  .See  Commonwealth. 
Banme  v.  Commonwealth,  4  C.L.R.  97. 

Transferred  department  —  Salary,  right 
of  Commonwealth  to  reduce — The  Con- 
stitution, ss.  52,  84 — Commonwealth  Public 
Service  Act  1902  (No.  5  of  1902),  ss.  2,  51.  60, 
78,  80— Public  Service  Act  1900  (Vict.)  (No. 
1721),  ss.  1,  3,  4.  8. 16. 19.  20.]— Sect.  19  of  the 
Puhlic  Service  Act  1900  (Vict.)  was  a 
merely  temporary  provision  to  fi.x:  the 
.status  of  the  officers  therein  referred  to 
wlien  they  should  be  transferred  with  their 
departments  to  the  Commonwealth.  That 
section,  therefore,  does  not,  notwithstand- 
ing s.  84  of  the  Constitution,  restrict  the 
power  of  the  Commonwealth  Parliament  to 
reduce  the  salaries  of  officers  of  Victorian 
Government  departments  transferred  with 
those  departments  to  the  Commonwealth. 
The  provisions  of  the  CommoniceaUh  Public 
Service  Act  1902,  purporting  to  affect  the 
salaries  of  officers  in  the  Public  Service 
of  the  Commonwealth,  apply  to  officers 
transferred  with  their  departments  from 
the  several  States  to  the  Commonwealth 
as  well  as  to  other  officers  in  that  service, 
even  if  the  effect  in  particular  cases  is  to 
reduce  the  salaries  those  officers  were  en- 
titled to  receive  when  such  departments 
were  so  transferred.  Cousins  v.  Common- 
irealth.  .3  C.L.R.  529. 

Transferred  department  —  Officer  re- 
tained —  Existing  and  accruing  rights  — 
Payment  of  salary  —  Appropriation  — 
The      Constitution       (63     &     64     Vict.     c. 


12),  ss.  69,  84  —  Commonwealth  Public 
Service  Act  1902  (No.  5  of  1902),  s.  78 
(1)— Public  Service  Act  1900  (Vict.)  (No.  1721), 
S.  19.] — Upon  the  transference  of  a  depart- 
ment of  a  State  to  the  Commonwealth  the 
rights  of  the  officers  of  the  department  are 
definitely  ascertained  and  settled,  and  an 
officer  in  such  a  department  who  is  retained 
in  the  service  of  the  Commonwealth  pre- 
serves all  his  "  existing  and  accruing 
rights. "  Those  rights  include  a  right  to 
be  retained  in  the  service  at  his  existing 
rate  of  remuneration  until  his  engagement 
is  terminated  or  its  conditions  are  varied 
by  a  competent  authority.  Sect.  78  (1) 
of  the  Common irealth  Public  Service  Act 
1902  has  no  operation  upon  the  "  existing 
rights  "  declared  by  the  Constitution  to  be 
preserved-  and  s.  84  of  the  Constitution 
operates  as  a  charge  upon  the  Common- 
wealth revenue  of  a  sufficient  sum  to  give 
effect  to  it.  and  as  sufficient  autliority  to 
the  Executive  Government  of  the  Common- 
wealth to  make  the  necessary  payments  to 
the  persons  entitled  to  receive  them.  Grif- 
fith, C.J.,  Bond  v.  Commonwealth,  1  C.L.R. 
13. 

Transfer  of  department  to  Commonwealth — 
Rights  of  transferred  officers — Retiring  allow- 
ance— Gratuity— Proportions  to  be  paid  by 
Commonwealth  and  State  —  Powers  of 
Governor  vesting  in  Governor-General — Dis- 
cretion— Permanent  employment — Public  Ser- 
vice Act  1895  (N.S.W.)  (59  Vict.  No.  25),  ss.  11, 
60— The  Constitution  (63  &  64  Vict.  c.  12), 
ss.  70,  84,  89,  93.] — The  question  whether  a 
person  employed  in  the  public  service  is 
"  permanently  employed  "  within  the  mean- 
ing of  s.  60  of  the  Public  Serrice  Act  1895 
(N.S.W.)  is  a  question  of  fact,  and  does 
not  depend  upon  his  appointment  having 
been  made  by  the  Governor  in  Council:  and 
the  right  of  a  person  who  is  in  fact  per- 
manently employed  to  a  gratuity  under  s. 
60  suh-s.  (ii)  is  not  affected  by  the  provi- 
sions of  s.  11.  An  officer  who  was  employed 
in  the  public  service  before  and  at  the  date 
of  the  commencement  of  the  Public  Serrice 
Act  1895,  and  whose  employment  was  in 
fact  permanent,  although  he  was  not  ap- 
pointed by  the  Governor  in  Council,  is  en- 
titled, on  his  services  being  subsequently 
dispensed  with  under  the  circumstances 
contemplated  by  s.  60,  sub-s.  (ii.)  to  a 
gratuity    as     a     person     permanently    em- 
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ployed,  in  respect  of  tlie  period  of  liis  ser- 
vice prior  to  tlie  commencement  of  the  Act, 
notwithstanding'  tlie  faet  tliat  the  I'nblic 
Service  Board  had  dealt  with  liis  case  under 
a.  11.  and  decided  that  he  should  be  "con- 
sidered as  havinj,'  become  a  permanent 
officer  at  and  from  the  commencement  of 
the  Act. "  That  provision  relates  only  to 
persons  who  are  not  in  fact  so  permanently 
employed.  Distinction  between  permanent 
and  temporary  employment  under  the  Acts 
of  1884  and  1895,  discussed.  In  construing 
Statutes  relating  to  the  public  service  the 
Court  will  take  notice  of  the  established 
])ractice  as  to  api)ointments  of  officers. 
./oscphson  v.  YuiDig,  21  X.S.W.L.R.  188. 
approved.  An  officer  of  a  department  of  the 
public  service  of  New  South  Wales  who, 
on  the  transfer  of  the  department  to  the 
Commonwealth,  was  retained  in  the  ser- 
vice of  the  Commonwealth,  was  afterwards 
called  upon  to  retire  under  the  provisions  of 
s.  65  of  the  Commomnwealth  Piihlic  Ser- 
vice Act  1902,  and  so  i>ecame  entitled  by 
virtue  of  s.  84  of  the  Constitution  to  a 
gratuity  calculated  in  accordance  with  the 
scale  provided  by  s.  60,  sub-s.  (ii.)  of  the 
New  South  Wales  Public  Service  Act  1895. 
Held,  that  the  discretion  conferred  by  s. 
60,  sub-s.  fii.)  of  the  New  South  Wales  Act 
as  to  the  amount  of  the  gratuity  was  vested 
in  the  Governor-General  by  virtue  of  s.  70 
of  the  Constitution.  Held,  also,  that  the 
gratuity,  having  been  paid  by  the  Common- 
wealth, was  expenditure  "  incurred  solely 
for  the  maintenance  or  continuance,  as  at 
the  times  of  transfer  "  of  the  department, 
within  the  meaning  of  s.  89,  sub-s.  (ii.)  (o) 
of  the  Constitution,  and  was,  therefore,  by 
virtue  of  that  sub-section  and  s.  93  of  the 
Constitution,  wholly  chargeable  against  the 
State.  Quaere,  per  Higgins,  J.,  whether 
a  gratuity  in  the  case  of  compulsory  re- 
tirement comes  within  the  provisions  for 
apportionment  between  State  and  Common- 
wealth in  s.  84.  New  South  Wairs-  v. 
Commonuealth.  6   C.L.R.  214. 


Transfer  of  Department  to  Commonwealth 
-  Superannuation  allowance  Officer  "  who 
shall  have  served  15  years  "  Temporary  em- 
ployment Permanent  office  Civil  Service 
Act  1884  (N.S.W.)  (48  Vict.  No.  24),  ss.  2,  26, 
28.  31,  43,  48.1  Sect.  ^-^  ^>^  ♦^"^  '^'"'''  Service 
Act     1884     (N.S.W.)     provides    that    "any 


officer  shall  at  any  time  after  having  at- 
tained the  age  of  60  years  be  entitled  to 
retire  from  the  service  upon  the  superan- 
nuation allowance  hcroinafter  jirovided." 
&c.  Sect.  48  provides  that  "the  following 
shall  be  the  scale  of  superannuation  allow- 
ances payable  under  this  Act,  viz: — To  any 
officer  who  shall  have  served  15  years,  a 
superannuation  allowance  equal  to  one-fourth 
of  his  annual  salary,  "  &c.  Held,  that  an 
officer  whose  employment  as  such  began 
after  the  passing  of  the  Act.  and  who  has 
not  served  15  years  as  an  officer,  is  not 
entitled  to  superannuation  allowance.  Held, 
therefore,  that  the  period  of  service  as 
a  "  temporary  clerk  "  in  the  Post  and  Tele- 
graph Department  of  a  person  who  at  the 
time  of  his  retirement  was  an  officer  could 
not  be  taken  into  account  in  determining 
his  right  to  superannuation  allowance. 
Hendy-Pooley  v.  The  Commonwealth,  13 
C.L.T'v.   609. 


Public  servant  —  Dismissal  —  Procedure  ^ 
Admission  of  offence  charged — Power  to  dis- 
miss without  inquiry  by  board — Withdrawal  of 
admission  —  Commonwealth  Public  Service 
Act  1902  (No.  5  of  1902),  s.  46.|— WIi.mi  an 
ofKcer  of  the  Comnionwealth  Public  Ser- 
vice is  suspended  and,  being  furnisjied  with 
a  copy  of  a  charge  made  against  him,  ad- 
mits the  charge  in  writing,  the  charge  is 
admitted  within  the  meaning  of  s.  46  (5) 
of  the  Commonwealth  Public  Serice  Act 
1902,  and  thereupon,  on  the  recommenda- 
tion of  the  Chief  Officer,  the  consecpiences 
prescribed  by  the  sub-section  as  to  punish- 
ment follow  as  of  course,  and  without  any 
furtiier  proceedings.  An  admission  of  the 
charge  once  made  cannot  be  withdrawn  as 
of  right,  but  only  by  permission,  as  an  act 
of  grace.  So  held,  Higgins,  J.,  dissenting. 
Bridget  v.  CommonwrnJth.  4  C.L.R.  1195. 

Public  servant  Dismissal  —  Procedure  - 
Suspension  Condition  precedent  Wrongful 
dismissal  Relief  Damages  Reinstatement 
Defence  —  Money  not  voted  by  Parlia- 
ment —  Commonwealth  Public  Service 
Act  1902  (No.  5  of  1902),  ss.  46,  78.]— On 
.iiltli  January.  1907,  an  officer  of  the  Public 
Service  of  the  Comnionwealth  was  sus- 
pended from  duty  in  reference  to  a  short- 
age which  had  been  discovered  in  his  ac- 
counts.     He    was    prosecuted    criminally    ia 
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connection  with  that  sliortage,  was  tried 
and  was  acquitted.  Afterwards,  on  2nd 
May.  the  officer  was  charged  under  the 
Common  wealth  Public  Service  Act  1902  by 
the  Chief  Officer  witli  three  offences,  one 
being  in  connection  witii  tlie  sliortage  in  his 
accounts,  and  was  required  to  admit,  deny, 
or  explain  these  charges,  but  the  original 
suspension  had  not  been  removed,  nor  was 
the  officer  suspended  on  the  later  charges. 
The  officer  having  denied  these  charges,  was 
on  the  7th  May  further  suspended,  and, 
after  proceedings  which  were  in  accordance 
with  s.  46,  the  Governor-General  in  Council 
"  approved  "  of  his  dismissal,  and  the  Go- 
vernment excluded  him  from  the  Depart- 
ment, and  would  not  allow  him  to  perform 
his  duties.  Held,  that  the  officer  was 
wrongfully  dismissed  and  was  entitled  to 
recover  damages  from  the  Commonwealth 
for  such  wrongful  dismissal.  Sect.  78  of 
the  Common icealth  Public  Service  Act  1902 
is  not  an  answer  to  a  claim  for  damages 
for  wrongful  dismissal  from  the  Common- 
wealth Public  Service.  There  is  no  right 
to  dismiss  an  officer  at  will  or  otherwise 
than  in  accordance  with  the  procedure  pre- 
scribed in  that  Act.  The  power  of  dis- 
missal under  s.  46  of  that  Act  must  be 
exercised  strictly,  and  suspension  from  duty 
of  an  officer  on  the  charges  for  which  he  is 
subsequently  dismissed  is  a  condition  pre- 
cedent to  his  rightful  dismissal;  but  al- 
though the  power  has  been  wrongfully 
exercised,  if  he  has  been  in  fact  put  out 
of  the  service,  he  is  not  entitled  to  a  declara' 
tion  that  he  remains  in  the  service.  He  has 
the  same  remedy  as  any  other  servant 
wrongfully  dismissed.  In  assessing  dam- 
ages for  such  a  wrongful  dismissal  the 
Court  will  take  into  consideration  the  fact 
that  the  officer  was  liable  to  be  forthwith 
dismissed  rightfully  imder  the  process  pre- 
scribed by  the  Act.  Williamson  v.  Com- 
monirealth   {Higgins,  J.),  .5  C.L.R.  174. 


Public  servant  —  Salary  —  Officer  in 
corresponding  position  —  "  Any  Australian 
Colony,"  meaning  of — Public  Service  Act 
1900  (Vict.)  (No.  1731),  s.  19.]--In  s.  19  of  tlie 
Public  Serrice  Act  1900  (Vict.),  which 
provides  that  "  From  the  commencement  of 
this  Act  every  officer  of  the  Trade  and  Cus- 
toms Defence  and  Post  and  Telegraph  De- 
partments   shall    be    entitled    to    receive    a 


salary  equal  to  the  highest  salary  then 
payable  to  an  officer  of  corresponding  posi- 
tion in  any  Australian  Colony,  "  the  words 
"  any  Australian  Colony,  "  do  not  include 
Victoria.  Curley  v.  Commonwealth,  8 
C.L.R.     178. 

Salary  of  officer — Income  tax  imposed  by 
State.]  —  See  Constitutional  Law.  Com- 
missioners oi  Taxation  {N.SAV-)  V.  Baxter,  4 
C.L.R.   1087. 

Salary  of  officer — Income  tax  imposed  by 
State.] — See  Constitutional  Law.  Webb  v. 
Outtrim,    4  C.L.R.    356. 

Salary  of  officer — Income  tax  imposed  by 
State  —  Income  taxed  after  receipt.]  —  See 
Constitutional  Law.  Deakin  v.  Webb  ; 
Lytie  V.   Webb,   1  C.L.R.  585. 

Salary  of  officer — Stamp  duty  imposed  by 
State  on  receipt.] — See  Constitutional  Law. 
D'Emden  v.  Pedder,  1  C.L.R.  91. 

Vacant  office  —  Appointment  —  Promotion 
— Recommendation  by  Public  Service  Com- 
missioner— ^Right  of  appeal — Officer  "  af- 
fected " — Commonwealth  Public  Service  Act 
1902-1911  (No.  5  of  1902— No.  26  of  1911), 
ss.  42,  44,  50 — Practice — Mandamus — Issue 
futile.] — Where  on  a  vacancy  occurring  in  an 
office  in  the  Commonwealth  Public  Service 
several  officers  in  the  same  Department  apply 
for  the  vacant  office  and  the  Public  Service 
Commissioner  recommends  for  appointment 
one  who  is  junior  in  service  to  another,  the 
latter  is  "  affected  "  by  the  recommendation 
within  the  meaning  of  s.  50  of  the  Com- 
monwealth Public  Service  Act  1902-1911, 
and  may  appeal  under  that  section.  So 
held  by  Isaacs  and  Powers,  JJ.,  Griffith, 
C.J.,  dissenting.  Where  in  such  circum- 
stances the  officer  so  affected  gave  to  the 
Commissioner  notice  of  appeal,  but  the 
Commissioner,  being  of  opinion  that  an  ap- 
peal did  not  lie,  took  no  proceedings  on  the 
notice,  and  the  junior  officer  was  appointed 
to  the  office.  Held,  by  the  Court  that 
mandamus  should  not  issue  to  command  the 
Commissioner  to  proceed  with '  the  appeal, 
as  it  would  be  futile.  The  King  v.  Com- 
monwealth Public  Serrice  Commissioner,  Ex 
parte  Killcen.  18  C.L.R.  586. 
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II.  NEW  SOUTH   WALES. 

Officer's  services  dispensed  with  by  Public 
Service  Board  Gratuity  Permanent  or  tem- 
porary officer  Public  Service  Act  1895 
(N.S.W.)  (59  Vict.  No.  25),  ss.  8,  11,  60  (2).)^ 
Sect.  11  (.f  till'  J'ublic  Hirvice  Act  1895 
(X. S.U.I  inovides  that  if  it  appears  to  the 
Public  Service  Board  that  a  person  em- 
ployed in  the  Public  Service  has  not  been 
appointed  by  the  Governor,  the  Board  shall 
inquire  into  tlio  character  of  his  work  and 
the  time  during  which  he  luis  been  em- 
ployed, and  if  they  determine  that  his  work 
is  in  its  nature  permanent,  and  that  his 
services  should  be  retained,  he  is  to  be 
considered  as  having  become  a  permanent 
officer  from  the  commencement  of  the  Act: 
and  then  makes  provision  for  compensation 
to  officers  temporarily  employed  whose  ser- 
vices are  dispensed  with  under  the  Act.  The 
plaintirt"  who  liad  been  employed  in  the 
Public  Service  for  a  number  of  years,  having 
been  appointed  from  time  to  time  to  various 
offices,  but  not  by  the  Governor,  was  dealt 
with  by  the  Board,  after  inquiry,  as  an 
oflBcer  temporarily  employed,  and  on  his 
services  being  dispensed  witii,  received  the 
allowances  provided  for  such  officers  by  s. 
11.  He  brought  an  action  claiming  the 
allowances  prescribed  in  the  ease  of  a  per- 
manent officer  whose  services  have  been  dis- 
pensed witli  under  the  Act.  The  Supreme 
Court  having  held  that  the  plaintiff  must 
fail,  as  it  was  for  the  Public  Service  Board 
to  determine  whether  persons  in  his  position 
were  ])ermanently  or  temi)orarily  employed, 
the  High  Court  refused  to  grant  special 
leave  to  appeal  from  that  decision  on  the 
ground  that  there  was  no  reason  to  doubt 
its  correctness.  Special  leave  to  appeal 
from  Manton  \.  WHIinms.  24  X.S.W.W.X. 
4.),  refused,  .ynnton  v.  Williamf:.  4  C.I..K. 
1046. 

Services  of  officer  dispensed  with  — 
Abolition    of     office  Right   to    compen- 

sation -  Civil  Service  Act  1884  (N,S,W.) 
(48  Vict.  No.  24),  ss.  10,  46,  48 
—  Public  Service  Act  1895  (N.S.W.) 
(No.  25  of  1895),  ss.  8,  59,  60,  67,  70.] 
— An  otlicer  of  the  I'liblic  Service  of  Xew 
South  Wales,  entitled  before  the  Public 
Service  Act  1895  (N.S.W.)  came  into  ope- 
ration to  the  benefits  conferred  by  s.  10 
of    the    Civil    Herrice    Act    1884     (NS.W.). 


whose  services  were  dispen.sed  with  under 
s.  8  of  the  Act  of  1895,  and  who  received 
the  compensation  provided  by  s.  60  of 
that  Act,  is  excluded  by  s.  67  from  any  other 
compensation,  notwithstamling  that  his  re- 
tirement was  in  "  consequence  of  the  aboli- 
tion of  his  office  "  within  the  meaning  of 
that  expression  in  the  Act  of  1884.  Deci- 
si.m  of  the  High  Court:  Greville  v.  U'i7- 
lidnt/i.  4  C.L.R.  694,  reversed,  but  on  a 
different  ground,  and  Greville  v.  Wil- 
Jiams,  (1905)  5  S.R.  (N.S.W.)  600,  restored. 
Williamfi  v.  Curator  of  Intestate  Estates, 
P.C.  S  C.L.R.  760:   1909  A.C.  35,3. 


Right  to  gratuity  Officer  whose  services  are 
dispensed  with  by  Public  Service  Board — 
Officer  over  69  called  on  to  retire— Public 
Service  Act  1902  (N.S.W.)  (No.  31  of  1902), 
ss.  9  (2),  66,  67,  71.]  —  //,/</,  tlia'  an 
officer  who.  liaving  attained  the  age  of  60 
years,  is  called  upon  by  the  Governor 
under  s.  66  (3)  to  retire  and  retires  ac- 
cordingly, is  not  an  officer  whose  services 
have  been  dispensed  with  by  the  Board 
within  the  meaning  of  s.  71,  and  therefore 
that  an  officer  who  fulfils  the  conditions 
prescribed  by  s.  71  (o)  but  who  retires 
from  the  public  service  pursuant  to  s.  66 
(3)  is  only  entitled  to  the  gratuity  pre- 
scribed by  s.  71  (6).  Stephen  v.  Miller,  13 
S.R.  (N.S.W)  44,  reversed.  Miller  v.  Stephen, 
17  C.L.R.  397. 

Right  to  gratuity — Person  whose  services 
are  dispensed  with  by  Public  Service  Board — 
Officer  under  control  of  Board  of  Health — 
Public  Service  Act  1902  (N.S.W.)  (No.  31  of 
1902),  s.  71— Sydney  Abattoir  Act  1850  ( N.S.W.) 
(14  Vict.  No.  36),  s.  5  Noxious  Trades  and 
Cattle-slaughtering  Act  1894  (N.S.W.)  (57 
Vict.  No.  21),  s.  16  Sydney  Abattoir  and 
Nuisances  Prevention  Act  1902  (X.S.W.)  (No. 
37  of  1902),  s.  9.1— By  s.  5  of  the  Sydney 
Abattoir  Act  1850.  the  Governor  was  era- 
powered  to  appoint,  employ,  and  continue 
in  office  such  clerks,  inspectors  and  other 
officers  and  servants  as  might  be  necessary, 
and  from  time  to  time  to  remove  and  dis- 
miss such  officers  and  servants.  By  s.  16  of 
the  Xoxious  Trades  and  Cattle-slaughtering 
Act  1S94  it  was  enacted  that  on  the  pass- 
ing of  the  Act  the  Board  of  Health  should 
have  the  control  of  the  Sydney  Abattoir  and 
should    be   the   authority   for   administering 
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the  Sydney  Abattoir  Act  1850,  and  that  for 
that  purpose  the  powers  and  authorities 
vested  by  tlie  latter  Act  in  the  Governor 
should  be  vested  in  and  might  be  exercised 
by  the  Board.  By  s.  9  of  the  Sydney 
Abattoir  and  Nuisaii-ces  Prevention  Act 
1902.  power  was  given  to  the  Board  of 
Health  to  appoint,  employ  and  continue 
in  office  such  clerks,  inspectors,  and  other 
officers  and  servants  as  might  be  necessary. 
Tlie  plaintiff  had  been  appointed  by  the  Go- 
vernor in  1877  under  s.  5  of  the  Sydney  ' 
Abattoir  Act  1850  as  a  pump  driver  at  the  ' 
Sydnej'  Abattoir,  and  was  employed  there  ' 
until  1904.  when  the  Board  of  Health  pur- 
ported to  dispense  with  his  services.  Since 
tlie  institution  of  that  Board  the  plaintiff  i 
was  under  the  control  of  their  officers.  Held, 
that  the  plaintiff  was  not  a  person  whose 
services  had  been  dispensed  with  by  the 
Public  Service  Board  within  the  meaning 
of  s.  71  of  the  Public  Service  Act  1902, 
and  therefore  was  not  entitled  to  a  gratuity 
under  sub-s.  (b)  of  that  section.  Markham 
v.  ^Villiams,  13  S.R.  (N.S.W.)  1,  affirmed. 
Markham  v.  ^Y^lUams,  17  C.L.R.  418. 


Retiring  allowance — Officer  who  elects  to 
retire — Not  a  person  whose  services  were 
dispensed  with — Construction  of  Statutes — 
Public  Service  Act  1895  (N.S.W.)  (59  Vict. 
No.  25),  ss.  12,  59,  60  (consolidated  by  No.  31 
of  1902,  ss.  15,  70,  71) — Public  Service  (Super- 
annuation) Act  1899  (N.S.W.)  (No.  55  of  1899), 
s.  2.] — Sect.  59  of  the  Public  Service  Act  1895 
provided  that  no  person  to  whom  the  Act 
applied  should  receive  any  pension,  superan- 
nuation, retiring  allowance  or  gratuity, 
except  as  provided  by  s.  60.  The  latter  sec- 
tion provided  that  all  allowances  made 
to  persons  Avhose  services  were  dispensed 
with  under  the  Act  for  any  cause  other 
than  an  offence  were,  subject  to  certain 
conditions,  to  be  made  and  calculated  upon 
certain  specified  scales.  Sect.  12,  sub-ss. 
(II.)  and  (v.)  provided,  in  effect,  that  any 
officer  whose  salary  was  reduced  by  the 
Public  Service  Board  by  more  than  one- 
fourth,  should  liave  the  option  of  continuing 
in  the  service  at  the  reduced  salary,  or  of 
retiring  therefrom,  and,  if  he  elected  to 
retire,  should  be  entitled  to  "  the  payment 
and  gratuity  mentioned  in  s.  60. "  Held, 
that  an  officer  who  under  such  circum- 
stances elected  to   retire,   and   received  the 


payment  and  gratuity  under  s.  60,  did  not. 
by  reason  of  his  becoming  entitled  to  the 
payment  and  gratiiity  mentioned  in  s.  60, 
become  an  officer  whose  services  ""  were,  for 
any  cause  other  tlian  an  offence,  dispensed 
with  under  the  provisions  of  the  Public 
Service  Act  of  1895"  within  the  meaning 
of  s.  2  of  the  Public  Service  {Superannua- 
tion) Act  1899,  which  provided  that  offi- 
cers who  came  within  that  description 
should  in  certain  cases  be  entitled  to  a 
further  allowance.  Dettman  v.  Williams. 
(1905),  5  S.R.  (N.S.W.)  565.  affirmed. 
Dettman  v.  MHlliams,  3  C.L.R.  43. 


Superannuation  allowance  —  Period  of 
computation  —  Officer  —  Telegraph  line 
repairer  —  Contribution  to  superannuation 
account  —  Position  of  similar  class, 
character  or  importance — Civil  Service  Act 
1884  (N.S.W.)  (48  Vict.  No.  24),  ss.  2, 
8,  48,  55  —  The  Constitution  (63  &  64 
Vict.  c.  12),  s.  84.]  —  III  1873  the 
plaintiff  had  been  appointed  by  the  Go- 
vernor in  Council  to  the  office  of  a  telegraph 
line  repairer  in  the  service  of  the  Govern- 
ment of  New  South  Wales,  and  he  held  this 
office  in  January,  1885.  when  the  Civil  Ser- 
vice Act  1884  came  into  forct.  By  s.  2  of 
this  Act  "  officer "  is  defined  as  a  person 
holding  office  other  than  those  mentioned 
in  ss.  7  and  8.  By  s.  48  an  officer  who  has 
served  15  years  is  entitled  to  a  superannua- 
tion allowance,  and  by  s.  53  a  deduction 
may  be  made  from  each  officer's  salary  to  a 
superannuation  account.  By  s.  55  any  offi- 
cer who  held  any  office  at  the  commence- 
ment of  the  Act  is  entitled  to  a  superannua- 
tion allowance,  subject  to  an  abatement, 
although  he  has  not  contributed  during  his 
past  service  to  the  superannuation  account. 
In  the  Civil  Service  list  of  1885  the  plaintiff 
was  erroneously  classified  under  s.  7  of  the 
Act,  and  no  deduction  to  the  superannua- 
tion account  was  made  from  his  salary. 
No  objection  to  this  classification  was  made 
by  the  plaintiff.  In  1889  the  ])laintiff  was 
appointed  a  post  and  telegraph  master,  and 
was  then  classified  as  an  officer,  and 
from  this  time  deductions  to  the  superan- 
nuation account  were  regularly  made  from 
his  salary.  Held,  that  the  plaintiff  was  an 
officer  within  the  meaning  of  s.  2  from  the 
time  of  his  appointment  in  1873,  and  upon 
his   retirement  was   entitled   to  a   superan- 
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nuation  allowanoc  oaloiilated  from  that  date. 
The  words  "  oitiipying  poaitions  of  similar 
class,  character  or  importance. "  in  s.  8, 
qualify  the  words  "  persons  employed  in 
tlie  i^rintinir  and  teleprraph  oflices.  dredge 
and  marine  service  "'  as  well  as  tlie  words  , 
•■  other  persons "  immediately  preceding, 
and  the  nature  of  the  plaintiff's  duties  and 
the  mode  of  his  appointment  showed  that 
his  office  was  not  of  such  a  kind  as  to  fall 
within  that  section.  Mason  v.  Thr  Com- 
monircalth.   10  C.L.R.   655. 

Otficer  —  Superannuation  allowance 
—  Period  of  service  —  Temporary  em- 
ployment Public  Service  (Superannuation) 
Act  1899  (N.S.W.)  (No.  55  of  1899) -Civil 
Service  Act  1884  (N.S.W.)  (48  Vict.  No.  24), 
SS.  2.  43.  48. 1  -  An  oHioor  of  the  Public  Service 
of  New  South  Wales,  whose  services  were 
dispensed  with  on  30th  September,  1896,  and 
wlio  became  entitled  to  a  superannuation 
allowance  under  the  Public  Service  (Super- 
annuation) Act  1891)  (N.S.W.).  was  from 
24th  September,  1868.  until  10th  Septem- 
ber, 1872,  employed  by  the  Government  of 
New  South  Wales  as  a  "  temporary  drafts- 
man. "  Held,  on  the  facts,  that  during  that 
period  he  was  an  "  officer  "  within  the  de- 
finition of  that  word  in  s.  2  of  the  Civil 
Service  Act  1884  (X.S.W.)  and  that  his 
service  during  that  period  should  be  taken 
into  account  in  computing  his  superannua- 
tion allowance  under  s.  48  of  the  Civil  Ser- 
vice Act  1884  (N.S.W.) .  Walker  v.  i 
Simpson,  (1903)  A.C.  208,  explained,  j 
Williams  V.  Machurg,  7  C.L.R.  213,  affirmed,  j 
Williams  v.  Macharg.  P.C..  10  C.L.R.  599,  \ 
1910    A.C.  476.  i 

Order  removing  public  officer — Inspector  of 
weights  and  measures  Public  officer  ^Ten- 
ure of  office  Removal  by  Justices  Justices 
Act  1902  (N.S.W.)  I  No.  27  of  1902i.  s.  US- 
Weights  and  Measures  Act  '  N.S.W.)  (16  Vic. 
No.  34).  s.  7  (Consolidated  No.  19  of  1898)— 
Constitution  Act  1902  (N.S.W.)  (No.  32  of  1902). 
s.  47  Audit  Act  1902  (N.S.W.)  (No.  26  of 
1902),  S.  22. 1— By  the  \\,i<iht.-<  a>ul  Mmsurrs 
.\ct  (N.S.W.),  16  Vict.  No.  34.  (Consoli- 
dated in  1898.  Act  19),  the  Justices  in 
Petty  Sessions  were  directed  (s.  7)  to  j 
appoint  in  their  respective  districts  in-  j 
specters  of  weights  and  measures,  who 
were  to  be  entitled  to  fees  according  to 
the   scale    in    the   Schedule.     There   was    no 


j)rovisi()ii  ill  the  Act  for  the  removal  of  an 
inspector  from  his  office.  Ueld,  following 
M' Milium  V.  Lcnnard,  6  H.L.C..  970:  Darley 
V.  The  Quern,  12  CI.  &  F.  .520:  and  The 
Qnreu  v.  dunrdian.s  of  St.  Martinin-the- 
rields.  17  y.B.  149:  20  L.J.Q.IJ.  423:  that 
the  office  of  inspector  under  the  Act  was 
a  freehold  public  office  tenable  during  life 
or  good  behaviour.  Held,  further,  that  an 
inspector  was  not  liable  to  dismissal  at 
the  pleasure  of  the  Governor  in  Council  as 
tlie  holder  of  a  public  office  under  the  Go- 
vennnent  within  the  meaning  of  s.  47  of 
the  New  Soutli  Wales  Constitution  Act 
1902.  hut  could  only  be  removed  from  office 
l»y  the  justices  in  Petty  Sessions  by  whom 
he  had  been  appointed,  and  not  at  their 
pleasure,  but  for  good  cause,  and  after 
being  called  upon  to  show  cause  against 
his  removal.  Ex  parte  Everingham.  9 
S.C.R.  (N.S.W.)  250,  and  Ex  parte  Duggan. 
4  N.S.W.L.R.  332,  approved.  The  provi- 
sions of  s.  22  of  the  Audit  Act  1902  de- 
claring persons  who  are  charged  by  law 
witli  the  duty  of  collecting  fees  or  who 
actually  collect  i)ublic  moneys,  and  persons 
employed  in  any  branch  of  the  public  ser- 
vice who  receive  fees  under  any  statutory 
or  other  authority,  to  be  accounting  officers, 
and  the  fees  collected  to  be  public  moneys, 
do  not  apply  to  inspectors  appointed  under 
the  Weights  and  Measures  Act.  and,  even 
if  they  applied  to  them,  would  not  affect 
the  tenure  of  their  office.  The  appellant 
when  first  appointed  received  in  addition 
to  his  fees  a  salary  from  the  Government, 
and  later  received  a  larger  salary  and  paid 
all  fees  into  the  Treasury  up  to  the  date 
of  his  removal  from  office.  Field,  tliat  the 
acceptance  of  a  salary  did  not  affect  the 
tenure  of  his  office,  or  render  him  liable 
to  dismissal  by  the  Government  as  a  public 
servant  under  the  Acts  relating  to  the 
Public  Service.  Ex  parte  Emus.  (1908) 
8  S.R.  (N.S.W.).  309,  reversed.  Evans  v. 
Donaldson.  9  C.L.R.  140. 

111.   gi'KKNSLANI). 

Police  officer  —  Tenure  of  office  —  Who 
may  dismiss— Wrongful    dismissal.)  ><- 

PoLinc  Offk'Er.  /,'//</''  ^  Folfif.  4  C.L.R. 
422. 

Public    servant    -Wrongful    dismissal     In- 
quiry by  Board— Formal  charge     Vagueness 
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— Unfairness — •Disqualification  of  member  of 
Board — Public  Service  Act  1896  (Queensland) 
(60  Viet.  No.  15),  ss.  40,  41,  42.]— The  Public 
Service  Act  1896  (Qd.)  ss.  40-42,  provides 
that  an  officer  in  the  Government  service 
shall  only  be  dismissed  in  the  manner  pro- 
vided by  the  Act,  which  is  as  follows:  — 
The  Minister  or  permanent  head  of  his  de- 
partment may  suspend  him;  the  Public 
Service  Board  then  hold,  either  by  them- 
selves or  some  person  appointed  by  them 
for  the  purpose,  an  inquiry  into  the  charge 
made  against  him,  and  report  to  the  Gove- 
nor  in  Council,  who  may  take  such  action 
as  is  prescribed  by  the  Act.  The  plaintiff 
sued  the  Government  for  wrongful  dis- 
missal, alleging  that  no  proper  inquiry  had 
been  held,  because  the  charges  made  against 
him  were  not  sufficiently  specific;  that  de- 
tailed particulars  of  the  charge  were  re- 
fused until  some  time  after  the  opening  of 
the  inquiry;  that  he  was  refused  access 
to  witnesses  and  documents  until  after  the 
inquiry  began,  and  was  otherwise  harassed 
in  the  conduct  of  his  defence;  and  that  the 
Home  Secretary,  his  departmental  head  by 
whom  he  had  been  suspended,  sat  as  a 
member  of  the  Public  Service  Board  to 
consider  the  evidence  taken  by  the  person 
appointed  to  hold  the  inquiry,  thus  sitting 
as  a  Judge  in  liis  own  cause.  Plaintiff 
recovered  a  verdict  from  the  Government, 
which  was  set  aside  by  the  Full  Court. 
Held,  in  making  a  formal  charge  against 
an  officer  for  the  purposes  of  an  inquiry,  it 
is  not  necessary  at  the  outset  to  use  more 
particularity  than  is  prescribed  by  the 
Act.  It  is  sufficient  for  the  validity  of 
the  inquiry  under  the  Act  if  the  officer 
charged  is  made  acquainted  with  the  par- 
ticulars of  the  charge  in  time  to  afford  him 
a  fair  opportunity  of  meeting  it.  Principles 
laid  down  in  Osgood  V.  ydson.  L.R.  5  H.L. 
636.  and  in  Leeson  v.  General  Council  of 
3Iedical  Education  and  Registration.,  43 
Ch.  D.  366,  applied.  Sect.  42  of  the 
Pt(hlic  Service  Act  1896  provides  that  an 
inquiry  shall  not  be  made  by  the  person 
by  whom  the  officer  was  suspended,  or  by 
whom  the  charge  was  made.  Held,  that 
such  provision  does  not  render  the  Minister 
who  has  suspended  the  officer  incapable 
afterwards  of  acting  as  a  member  of  the 
Board  to  consider  the  evidence  taken  upon 
the    charge.      Stockwell    v.    Ryder,    fl906) 


St.    R.    (Qd.)    274,   affirmed.      Stockwell   V. 
Ryder,  4  C.L.R.  469. 

IV.  VICTORIA. 

Salary  —  Increments  —  The  Public  Service 
Act  1900  (Vict.)  (No.  1721),  s.  19.]— Sect.  19 
of  the  Public  Serrice  Act  1900  (Vict.) 
which  provides  that  "  From  the  commence- 
ment of  this  Act  every  officer  of  the  Trade 
and  Customs,  Defence,  and  Post  and  Tele- 
graph Departments  shall  be  entitled  to 
receive  a  salary  equal  to  the  highest  salary 
then  payable  to  an  officer  of  corresponding 
position  in  any  Australian  colony, "  only 
entitled  such  an  officer  to  receive  a  present 
salary  equal  to  the  highest  salary  which, 
on  the  day  the  Act  came  into  force,  was 
then  actually  payable  to  an  officer  of 
corresponding  position,  etc.,  and  did  not 
entitle  such  officer  to  increases  of  salary 
which,  under  the  law  then  in  force  in  the 
particular  colony,  might  thereafter  from 
time  to  time  become  payable  to  an  officer 
of  corresponding  position.  Miller  v.  Com- 
monwealth.   1    C.L.R.   668. 

Railway  employee — Dispensing  with  ser- 
vices— Compensation — "  To  be  computed 
under  the  provisions  of  Act  No.  160."] — SVe 
Master  and  Servant.  ]'icforiaii  Railways 
Commissioners  v.  Brown,  3  C.L.R.  316. 

Pension  or  superannuation  allowance,  right 
to — ^Date  of  appointment — Pensions  Abolition 
Act  1881  (Vict.)  (No.  710),  ss.  1,  2— Public 
Service  Act  1883  (Vict.)  (No.  773),  s.  99— 
Public  Service  Act  1890  (Vict.)  (No.  1133), 
s.  107— Public  Service  Act  1893  (Vict.)  (No. 
1324),  s.  22.] — The  petitioner  was  first  em- 
ployed in  a  department  of  the  public  service 
in  1874  as  a  supernumerary  officer  but  was 
not  appointed  by  the  Governor  in  Council. 
In  1880  his  services  were  dispensed  with, 
and  he  was  paid  comipensation  for  the 
loss  of  his  employment  but  not  under  the 
authority  of  any  Act.  On  24th  December, 
1881  Act  Xo.  710  was  passed.  On  1st 
May,  1883,  the  petitioner  was  again  em- 
ployed in  the  public  service,  and  on  20th 
February,  1884,  he  was  appointed  by  the 
Governor  in  Council  and  was  duly  classified 
under  the  Public  Service  Act  1883.  The 
petitioner  remained  in  the  service  imtil 
30th  April,  1011,  when  he  retired,  being 
over    the   age    of    65   years.      On    1st    May, 
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llHl.  he  iipaid  into  tlic  consolidiited  re- 
venui'  the  amount  of  the  c-ompensation  paid 
to  him  in  1880.  Held,  that  the  petitioner 
was  a  person  api)ointed  since  the  passinj,' 
of  Act  5;o.  710,  and  th«-refore  was  not  en- 
titk'd  under  s.  Of)  of  the  I'liblic  Service  Act 
1883  to  a  pension  or  superannuation  allow- 
anoe  on  his  retirement  in  1911.  Held,  also, 
that  s.  22  of  the  Public  Service  Act  189.3 
conferred  on  the  petitioner  no  right  whicli 
he  had  not  under  s.  99  of  the  Public  Service 
Art  1883.  Casey  V.  The  King  (1913) 
\'.L.K.  34:  34  A.L.T.  120.  affirmed.  Casey 
V.    His   Ma  jest,/   the   King.    10   C.L.R.   92. 


V.   WHSTKr.X  ArSTRALlA. 

Superannuation  allowance — Question  as  to 
period  of  service  Decision  by  Governor  in 
Executive  Council  Jurisdiction  of  Court — 
Superannuation  Act  1871  (W.A.)  (35  Vict. 
No.  7),  S.  1.1 — After  pruvidins  that  the 
superannuation  allowance  to  be  granted  to 
persons  "  who  shall  have  served  in  an  estab- 
lished capacity  in  the  permanent  Civil 
Service "  of  the  Government  of  Western 
Australia  shall  be  at  the  rates  therein  set 
out.  s.  1  of  the  Superannuation  Act  1871 
(W.A.)  enacts  as  follows: — "Provided  that 
if  any  question  should  arise  in  any  depart- 
ment of  the  i)ublic  service  as  to  the  claim 
of  any  ])erson  for  siiperanniiation  under 
this  clause  it  shall  be  referred  to  the  Gover- 
nor in  Executive  Council,  whose  decision 
shall  be  final.  "  A  question  having  arisen 
in  a  department  of  the  public  service  of 
that  State  as  to  the  length  of  time  a 
claimant  for  a  pension  had  so  served  the 
State.  Hrld,  that  as  tlie  matter  had  been 
referred  to  and  decided  by  the  Governor 
in  Executive  Council,  the  Court  had  no 
jurisdiction  to  inquire  whether  such  deci- 
sion was  right  or  wrong,  or  whether  it 
was  arrived  at  on  adequate  or  inadequate 
evidence.  Smith  v.  The  Crown.  17  C.L.R. 
3.76. 


PURCHASE. 

Land  subject  to  option  of  Devise  Exer- 
cise of  option  after  death  of  testator  Con- 
version into  personalty — Contrary  intention 
expressed  in  will.] — Sue  Will.  Nicol  v. 
Chant,  7  C.L.R.  .509. 


QUARTER  SESSIONS. 


Quarter  Sessions  of  N.S.W.,  appeal  to,  from 
Licensing  Court— Rehearing.] — .sv^  Licens- 
ing.    Sioeeney  v.  Fitzluirdln(/p,  4  C.L.R.  710. 


QUASI-JUDICIAL  OFFICER. 

Collector      of      Customs.] — See     Customs. 
Bautne  v.  Commonwealth,  4  C.L.R.  97. 


QUIA  TIMET. 


Action  quia  timet     Covenant  to  administer 
—Acceptance   of   money   paid   into   Court — 

Costs.] — Sf    Administration.       Holden    v. 
Blark;  2  C.L.R.  708. 


QUIET  ENJOYMENT. 

Covenant  for — Breach — Pastoral  lease — 
Homestead  and  grazing  leases.] — See  Crown 
Lands.  Moored:  Scroope  v.  Western  Aus- 
tralia. :>  C.L.R.  320. 

Implication  of  covenant  for — Occupation 
license — Agreement  by  Crown  not  to  disturb 

licensee.] — "^Vi    Crown   Lands.       O'Kcefe   v. 
Williams.  .3  C.L.R.  217. 


QUORUM. 

Presence  of,  at  meeting  of  company— Evi- 
dence— Presumptive  evidence.] — ^-S'ee  Com- 
pany. McLean  Bros,  d-  Pigg  Ltd.  v.  Grice, 
4  C.L.R.   83.5. 


RABBIT. 

Rabbit-proof  fence  on  boundary  of  holding 
-  Right  of  owner  to  contribution  Liability 
of  adjoining  owner  Time  when  liability 
arises  Effect  of  notice  of  demand.  J— .^''« 
Fkncks.  Goldsbrough  Mart  <fc  Co.  v.  Lar- 
rnmhf.   .->  C.L.R.  203. 

Rabbits,  failure  to  destroy — Pastures  Pro- 
tection  Act  1902  (N.S.W.),  (No.  Ill   of  1902), 
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ss.  4,  49  —  "  Occupier  "  —  "  Resident 
manager  "  —  Evidence  —  Special  leave  to 
appeal  to  High  Court.] — An  information 
charging  that  the  defendant  as  "  occupier  " 
of  certain  land  failed  to  destroy  rabbits  on 
the  land  as  provided  by  s.  49.  of  the  Pas- 
tures Protection  Act  1902  (X.SAY.  i  \vas 
dismissed,  the  magistrate  holding  that  the 
defendant  was  not  an  "  occupier. '"  There 
was  evidence  that  the  defendant  was  ^ 
boundary  rider  charged  with  the  duty  of 
looking  after  sheep  depasturing  in  a  pad- 
dock of  which  he  was  alleged  to  be  the 
occupier,  and  of  which  he  had  the  keys. 
Xo  one  lived  in  the  paddock.  On  appeal  to 
the  Supreme  Court.  Sly,  J.,  held  that 
there  was  evidence  upon  which  the  magis- 
trate could  so  find,  and  dismissed  the 
appeal:  Palmer  v.  Chrisp.  23  W.X. 
(X.S.W.)  150.  Special  leave  to  appeal  re- 
fused on  the  ground  that  there  was  no 
reason  to  doubt  the  correctness  of  the 
magistrate's  decision.  Palmer  v.  Chrisp. 
7    C.L.R.   612. 


vices  —   Compensation.] — See  IMaster  and 
Servant.  Victorian     Railways     Commis- 

sioners v.  Brown,  3  C.L.R.  316. 

Railway  employee  —  Dispensing  with  ser- 
vices —  Incapacity  of  employee  —  Right  to 
compensation.] — See  Master  and  Servant. 
Xoonan  v.  Victorian  Railways  Commissioners. 
4  C.L.R.   1668. 


RATES. 

<See  also  Local  Government. 

Alternative  rates — Supply  of  electricity — 
Preference — Uniform  charge.] — See  Electri- 
city. A.-G.  for  Victoria  v.  Mayor  of  the 
City  of  Melbourne,  P.C,  5. C.L.R.  257,  1907 
A.C.  469. 

Imposed  on  Commonwealth  property  — 
Taxation  by  State.] — See  Constitutional 
Law.  Sydney  Corporation  v.  Commonwealth. 
1  C.L.R.  208. 


RACECOURSE. 

Racecourse,  land  used  as  —  Transfer  or 
conveyance  of  land  on  sale— Duty  payable  on 
consideration  for  conveyance.] — See  Stamp 
Duty.  Rosehill  Racecourse  Co.  v.  Commis- 
sioner of  Stamp  Duties  (X.S.W.),  3  C.L.R. 
393. 


RAILWAY. 

See  also  Xegligence. 

Interference  by  Commonwealth  legislation 
with  State  Railway.]— Sv>^  Constitutional 
Law.  Federated  Amalgamated  Government 
Railway  d;  Tramway  Service  Association  v. 
N.S.W.  Railway  Traffic  Employees  Associa- 
tion, 4  C.L.R.  488. 

Local  Government  Act  1906  i  N.S.W.)  i  No. 
56),  s.  131 — Land  vested  in  Chief  Commissioner 
for  Railways— Stationmaster's  residence — 
Actual  user  for  railway  purposes.] — ^Vc 
Local  Government.  Knoicles  v.  Muni- 
cipality of  Newcastle,  9  C.L.R.  534. 

Railway  employee  —  Dispensing  with  ser- 


Power  of  Government  to  reduce — Abolition 
of  rates  —  Transmission  of  cablegrams  by 
company — Rights  of  company.] — See  Con- 
tract Eastern  E.vfension  Australasia  d' 
China  Telegraph  Co.  v.  Commonwealth,  6 
C.L.R.   647. 

Rateable  property  —  Timber  leases  — 
Owner  —  Occupier  —  Liability  to  be  assessed 
and  rated— Land  Act  1898  (W.A.)  i62  Vict. 
No.  37),  ss.  112-124— Land  Act  Amendment 
Act  1899  (W.A.)  1 63  Vict.  No.  50).  ss.  3.  9— 
Roads  Act  1911  (W.A.)  (No.  29  of  1911),  ss.  5, 
194. 196, 199.]— Sect.  112  ofthe La7id  Act  1898 
(whicli  comes  under  the  heading  "Timber 
Leases")  as  amended  by  the  Act  of  1899, 
provides  that  the  :Minister  may  grant 
leases  giving  the  lessee  the  exclusive  right 
to  cut,  remove  and  sell  jarrah  or  any  other 
kind  of  timber  specified  in  the  lease  at  the 
rental  and  on  the  conditions  prescribed; 
and  s.  9  of  the  Act  of  1899  prescribes  the 
form  of  such  leases.  By  s.  5  of  the  Roads 
Act  1911  the  word  "occupier"  includes 
any  person  who,  under  a  license  or  con- 
cession relating  to  any  specific  land  be- 
longing to  the  Crown,  has  the  right  of 
taking  any  profit  of  the  land:  and  the 
word  "  owner "  as  applied  to  land  means. 
inter  alia,  any  person  who,  under  a  license 
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or  roiicession  relating  to  any  specific  Crown 
land,  lias  tlie  right  of  takinj;  any  i)rofit 
of  tlie  land.  Sect.  194  of  the  last-mentioned 
Act  provides  that  all  Crown  land  is  •'  rate- 
able property  "  if  it  is  not  used  for  public 
purposes  or  unoccupied.  Sect.  199  of  the 
same  Act  is  as  follows: — "The  capital 
unimproved  value  of  land  held  under  lease, 
license,  or  concession  from  the  Crown  for 
cuttintr  and  removing  timber,  or  with  the 
right  of  taking  any  other  profit  from  the 
land,  shall  be  a  sura  equal  to  twenty  | 
times  the  annual  rent  (including  royalties, 
licen.se  fees,  and  other  similar  payments)  I 
reserved  by  the  lease,  license  or  con- 
cession. "  Held,  that  land  in  respect  of 
whicli  a  "  timber  lease "  has  been  granted 
is  rateable  property  within  the  meaning 
of  the  Roads  Act  1911,  and  the  "lessee" 
is  liable  to  be  assessed  and  rated  therefor; 
and  that  the  rate  of  assessment  is  that 
prescribed  by  s.  199  of  that  Act.  Millars' 
Karri  and  Jarrah  Go.  (1902)  Ltd.  v. 
Harny  District  Road  Board.  15  C.L.R.  490. 


RATIFICATION. 

Money  paid  for  benefit  of  estate  before 
appointment    of    administrator.] — See    Con- 

VKKsioN.      Hill  V.  Zi>/mark\   7  C.L.R.  3.52. 

Of  agreement  Statute  of  Frauds  Agree- 
ment for  lease — Holding  over.] — See  L.\nd- 
LOKi)  .\M)  Tenant.  Thomas  v.  The  Crown, 
2  C.L.K.   127. 


Devise  of  -Land  subject  to  option  of  pur- 
chase Exercise  of  option  after  death  of 
testator  Conversion  into  personalty — Con- 
trary intention  expressed  in  will.]— .sve  Will. 
Xirol  V.  Chant,  7  C.L.K.  .3(19. 


REAL  PROPERTY. 

See  Land. 


REASONABLE  NOTICE. 

Tenancy  at  will  Agreement  not  to  deter- 
mine without  reasonable  notice.] — A  tenancy 
at  will  may  be  subject  to  a  stipulation 
that  it  shall  not  be  determined  without 
reasonable  notice,  and  in  such  a  case  a 
notice  by  the  lessor  of  his  intention  to 
determine  the  will  does  not  determine  the 
tenancy  until  the  expiration  of  the  period 
of  reasonable  notice.  So  held,  per  Grif- 
fith, C.J.,  Barton  and  O'Connor,  J  J. 
(Isaacs,  J.,  dissenting).  Landale  v. 
Mcnzies,  9  C.L.R.  89. 


RECEIPT. 


Receipt  for  moneys  payable  under  life 
insurance  policy — Power  of  trustee  to  give 
receipt.] — See  Insurance.  Mutual  Life  In- 
surance Co-  of  Neio  York  v.  Pechotsch,  2 
C.L.R.   S2.3. 


Principal  and  agent — Undisclosed  principal.] 
— See  Contract.  Howard  Smith  d:  Co.  \. 
Varawa.  ~>  C.L.R.  (58. 

Proposal  for  fire  insurance  False  state- 
ment in  proposal  filled  in  by  agent — Estoppel 

—  Holding    over.] ^a     InsTKANC  E.       J'honn.r 

.Assurtiiirr   Co.   V.    liirerhrer.   .3   C.L.R.   94t). 


REAL  ESTATE. 

Charge  on  Legacy  Annuity  Pay- 
ment out  of  personal  estate  Gift  of  all  pro- 
perty as  a  blended  fund  to  trustees     Intention 

of    testator.] — Sre    Wn.i..      Park-in    V.    .lamis 
(No.  2),  2  C.L.R.  56.1. 


Receipt  for  purchase  money — Assurance 
of  personal  chattels— Registration — Question 
for  the  jury.] — '<(r  Bill  of  Sale.  Tnni;/  v. 
Madden.  7  C.L.R.  14.J. 

Receipt  for  salary  of  Federal  officer  - 
Commonwealth  property     Taxation  by  State.  | 

,S((      CUNSTITI  TIONAL     Law.       D'KnidcH     V. 

Pedder,  1  C.L.R.  91. 


RECEIVING. 

Receiving    stolen    property  Goods    the 

property  of  person  unknown  Evidence - 
Recent  possession  False  statement  by  person 
in  possession.  l—.^Vf"  Cki.minal  Law.  Trainer 
V.  The  Kinq.  4  C.L.R.  126. 
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RECENT  POSSESSION. 

Receiving  stolen  property  —  Evidence.] — 
See  Criminal  Law.  Trainrr  v.  The  King. 
4  C.L.R.    126. 


RECOMMENDATION  TO  MERCY. 

Ambiguous   expression   in   rider — Meaning 

of  jury's  finding.] — See  Criminal  Law.  Myer- 
so)t  V.  The  King,  5  C.L.R.  596. 


RECTIFICATION. 

Mistake.] — See  Vendor  and   Purcha.ser. 
HorsjaU  v.    Braye,   7  C.L.R.   629. 

Rectification    of   register   of   siiares.] — See 
Company. 


ployees  in  one  State  —  Incorporation  of 
organizations — "  Industry,"  "  Industrial  dis- 
pute," and  "  Extending  beyond  the  limits  of 
any  one  State,"  meaning  of — The  Constitu- 
tion (63  &  64  Vict.  c.  12),  s.  51  (xxxv.)  (xxxix).] 
— See  Conciliation  and  Arbitration. 
Jumbunna  Coal  Mine  v.  Victorian  Coal 
Miners'  Association,  6  C.L.R.  309. 

Registration  of  club — Appeal  to  Quarter 
Sessions  of  New  South  Wales  from  order  of 
Licensing  Court  —  Re-hearing.] — See  Licen- 
sing.    Sweeney  v.  Fitzhardinge,  4  C.L.R.  716. 

Registration  of  deeds — Memorial — Signa- 
ture by  party  before  all  particulars  inserted  in 
memorial  —  Validity  of  registration  —  Suffi- 
ciency of  particulars — Verification  of  memorial 
— "  Competent  person,"  who  is^Effect  of 
registration — Priority  of  equitable  over  legal 
title.] — Sec  Deed.  Darbyshire  v.  Darbyshire, 
2  C.L.R.  287. 


Shares,  transfer  of — Rectification  of  register 
— Void  power  of  attorney — Liability  of  com- 
pany— Lunatic — Effect  of  signature — Re- 
presentation of  agency  —  Estoppel.]  — 
*S'ee  Lunacy.  McLaughlin  v.  Daily  Tele- 
graph Newspaper  Co.  (No.  2)  ;  McLaughlin  v. 
Vale  of  Clwydd  Coed  Mining  Co.  (No.  2),  1 
C.L.R.  243,  479. 


REGISTRAR. 

Registrar  in  Bankruptcy,  delegation  of 
power  of  Judge  in  Bankruptcy  to.] — See 
Insolvency.  Moy  v.  Briscoe  d?  Co.,  5  C.L.R. 
56. 


Registrar  of  Trade  Marks,  powers  of — 
Notice  by  Registrar — Failure  of  applicant  to 
reply — Extension  of  time — Abandonment  of 
application.] — See  Trade  INIark.  R.  v.  Re- 
gistrar of  Trade  Marks,  5  C.L.R.  004. 


REGISTRATION. 

See  also  Bill  of  Sale. 

Registration  of  association  —  Common- 
wealth Conciliation  and  Arbitration  Act  1904 
(No.  13  of  1904),  ss.  4,  55,  58,  60,  65,  73— 
Validity  of  legislation  —  Association  of  em- 


Registration  of  dentists.] — .See  Dentist. 
Joske  V.  Lubrano.  4  C.L.R.  71. 

Registration  of  land  —  Application  to  bring 
land  under  Real  Property  Act  1900  (N.S.W.), 
(No.  25  of  1900)— Public  road— Right  of 
municipal  council  to  lodge  caveat — Estate  or 
interest  in  land.] — See  Land.  Concord  Muni- 
cipal District  v.  Coles,  3  C.L.R.  96. 

Registration  of  rules  of  Friendly  Society, 
effect  of  —  Ultra  vires.]  —  See  Friendly 
Society.  Carroll  v.  Shillinglaw,  3  C.L.R. 
1099. 


REGULATION. 

Regulation  of  mines — Ventilation  of  mine — 
Adequate  amount — Minimum  quantity  of  air 
to  be  supplied — Temporary  cessation  of  work 
— Interval  between  working  hours — "  Each 
man,  boy,  and  horse  employed  in  mine  "  — 
Construction.] — See  Mines.  Broughall  v. 
Watson.   3  C.L.R.   750. 

Regulations  —  Construction  —  Ultra  vires 
— Allowing  rubbish  to  fall  from  lighter.]— 

See     Harbour     ^Ianagement.     Ferrier     v. 
WilxoH.   4  C.L.R.   785. 

Regulations  —  Pastoral  lease  —  Lease 
under  regulations — Alteration  of  regulations 
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and  new  legislation.]— .SVf^  Crown  Lakds. 
Alooir  <£•  SrrnnjH'  \ .  We.'itern  Australia,  5 
C.L.R.  :{2G. 


RE -HEARING. 

Appeal  to  High  Court  from  Supreme  Court 
of  State — Chief  Judge  in  Equity  of  New  South 
Wales.] — See  Puactkk.  MrLan<ihl'n\  v. 
Daihi  Telegraph  Newspaper  Co.  (No.  2)  ; 
McLaughlin  v.  Vale  of  Clwydd  Coal  Mining 
Co.  (Xo.  2).  1  r.L.R.  24.3. 

Appeal  to  Quarter  Sessions  of  New  South 
Wales  from  Licensing  Court.] — See  Licen- 
.mNc;.      Sireenej  v.  Fltzhardiuge,  4  C.L.R.  716. 


RELEASE. 

Accident     to    servant — Compensation 


Compromise.] — See  Master 
Great  Fingall  Con-'ioUdatcfl 
C.L.R.    176. 


AND    Servant. 
V.    Sheeluin,    3 


Release  and  indem.nity,  mutual,  deed  of — 
Covenant  of  one  party  performed — Rescission 
of  release  by  other — Severance  of  release.] — 

See  CovEXANT.    Matxnl  v.  Phillip--;  -y  C.L.R. 
298. 

Release  of  contingent  remainder  to  tenant 
for  life— Release  not  to  take  beneficially, 
but  as  trustees  Enlargement  of  estate  of 
releasee  Forfeiture  Residuary  devisee — - 
Interest  vested  not  contingent. |  -St  Will. 
Cnmher  v.  Lh,;rl.  2  C.L.R.  480. 


REMAINDER. 

Contingent  —  Assignability  —  Release  to 
tenant  for  life  -Releasee  not  to  take  bene- 
ficially but  as  trustee  Enlargement  of  estate 
of  releasee  Forfeiture  Residuary  devisee 
— Interest  vested  not  contingent.] — .SVc  Will. 
Caraher  v.  Lloyd.  2  C.L.K.  480. 


Rents  and  profits,  disposition  of  surplus.]— 

See   (Jlebe    Lands.        Fielditxj   v.    Houison  ; 
Tovey  v.  Hotiisoii,  7  C.L.R.  393. 


REPRESENTATION. 

Representation  of  agency  —  Estoppel  — 
Lunatic  —  Power  of  attorney  —  Effect  of 
signature.] — See  Lunacy.  McLaughlin  v. 
Daily  Telegraph  Newspaper  Co.  (No.  2)  ; 
McLaughlin  v.  Vale  of  Clwydd  Coal  Mining 
Co.  (No.  2).  1  C.L.R.  243.  479. 

False,  contract  induced  by — Fraudulent 
intention  —  Misdescription  of  property  sold — 
Action  of  deceit — Measure  of  damages.]— .See 
Contract.     Holmes  v.  ,/o»e.y,  4  C.L.R.  1692. 


REPUTED  OWNERSHIP. 

Grocer's  license — ■"■  Goods  and  chattels."] 
— See  Insolvency.  Jack  v.  Smail,  2  C.L.R. 
684. 

Dairy  cattle  used  by  bankrupt — Custom.] — 

See   Insolvency.     Ma.rirell    v.    Official   As- 
signee of  Gillespie.   8  C.L.R.  .553. 


RES  JUDICATA. 

See  also  Estoppel. 

Appeal  to  High  Court — Reducing  or  dis- 
pensing with  security.]  -."^V*  Appeal.  Fisk 
V.  Anderson.   Ill  C.L.H.  olS. 

Between  Crown  and  occupation  licensee.]— 

See  Crown  Lands.      O'Keefe  v.   Williams,  5 
C.L.I!.  217. 

Judicial  separation  —  No  order  as  to  main- 
tenance of  child  Subsequent  proceedings 
for  maintenance  —  Jurisdiction  of  inferior 
Court  —  Prohibition.]  —  .SVe  Husband  and 
Wife.      Brovm   v.    Brown,  3  C.L.R.   373. 


RENT. 

Sfe.aJso  Landlord  and  Tenant. 
Rent  charge  —  Order  of  Court  —  Whether 
charge    on    corpus    or    income.] — •*^'"     Will. 

F,ro>r„  V.  AbhotI,  .-.  C.L.H.  487. 


RESERVED  FUNDS. 

Reserved  funds  of  company,  dividend  paid 
out     of — Income     tax.] — See     Income    Tax. 
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Commissioner  oi  Income,  Tax  {Q.)  v.  Brisbane 
Gas  Co.,  5  C.L.R.  96. 


RESIDENT. 

"  Resident  manager  "  —  "  Occupier  " 
Evidence.] — See  Rabbits. 
6  C.L.R.  612. 


Palmer  v.  ChrisjJ. 


I  in  New  Zealand  also,  agreed  that  he  would 
not   during   the   period   of   ten   years   after 

!  the  termination  of  his  employment  be  in 
any  way  concerned  in  any  similar  business 
in  Australia  or  New  Zealand.     Held,  on  the 

!    evidence,   that  the  agreement  was   not  un- 

\    reasonable   either   as   to   area   or   duration. 

I    Brightman  V.  Lamson   Paragon   Limited,  18 

i    C.L.R.  331. 


"Resident,"  meaning  of  —  Discrimination 
between  subjects  resident  in  different  States.] 

—    .See    Constitutional   Law.        Davics  ct- 
Jones  V.  Western  Australia.  2  C-L.R.  29. 

Residents,    admission   of   aliens   as.   upon 
conditions  —  Right  to  expel  alien  friends.] — 

See     Constitutional     Law.     Rohtelmes     v. 
Brennwi,   4  C.L.R.   395. 


RESIDUARY  DEVISEE. 

Interest  vested  not  contingent.] — Sec  Will. 
Caraher  v.  Lloyd,  2  C.L.R.  4S0. 


RESIDUE. 

Corpus  and  income — Annuity  gift  of.] — See 
Will.     Cock  v.  Aitken,  6  C.L.R.  290. 


RESTRAINT  ON  ANTICIPATION. 

Married  woman  —  Insolvency  —  Property 
vesting  in  trustee.] — See  Insolvency.  Fors- 
ter  V.  Shackell,  3  C.L.R.  460. 


Separation  deed— Annuity  payable  to  trus- 
tee for  wife — Provision  for  revocation — 
Notice  —  Condition  precedent  —  Waiver  — 
Equitable  plea.] — See  Husband  and  Wife. 
McNaghten  v.  Paterson,  6  C.L.R.  257. 


RESTRAINT  OF  TRADE. 

Agreement  between  employer  and  employee 

— Reasonableness.] — The  defendant  upon 
being  appointed  general  manager  of  the 
plaintiff  company,  which  carried  on  the 
business  of  manufacturing  and  selling  cer- 
tain goods  in  Australia  and  selling  them 
C.L.R.D.         25 


Articles  of  clerkship — Breach  of  agreement 
— Injunction — Limitation  of  right  to  practice 
j  — Assignment  of  articles — Infancy — ^Ratifi- 
cation.]— -L.  bound  liimself  to  H.  under 
Articles  of  Clerkship,  but  being  a  minor, 
liis  father  was  also  made  a  party  to  the 
articles.  The  father  covenanted,  in  addi- 
tion to  the  usual  covenants,  that  L.  on 
admission  as  a  solicitor  would  not  prac- 
tice in  the  town  of  T.  or  within  a  radius 
of  fifty  miles  thereof,  and  that  he  would 
pay  the  sum  of  £2,000,  as  liquidated 
damages,  to  H.  on  a  breach  of  this  cove- 
nant. The  father  in  addition  covenanted 
that  L.  would — and  L.  also  covenanted  for 
himself  that  he  would — on  coming  of  age 
enter  into  a  like  covenant.  During  the 
currency  of  the  Articles,  H.,  by  virtue  of 
a  power  conferred  therein,  and  at  the 
request  of  L.,  assigned  them  to  his  partner. 
L.,  on  coming  of  age,  was  not  formally 
requested  to,  and  did  not,  enter  into  the 
covenant  referred  to,  but  continued  service 
under  the  articles  for  a  period  of  two 
years  after  attaining  iiis  majority,  and  was 
admitted  as  a  solicitor.  He  afterwards 
commenced  practice  in  the  town  of  T. 
Held,  that  L.  had  ratified  and  adopted  the 
Articles  and  the  covenant  not  to  practice 
was  binding  on  him;  that  the  onus  was  on 
L.  to  establish  that  the  restriction  as  to 
time  and  place  was  e.Kcessive;  that  there 
i  was  no  intention  to  be  discovered  from  the 
j  wording  of  the  assignment  that  H.  should 
be  discharged  or  released  from  any  rights 
he  had  against  L.,  and  that  he  was  the 
i  proper  person  to  sue.  Held,  also,  that  the 
[  real  nature  of  the  transaction  was  an  agree- 
I  ment  between  the  parties  that  L.  should 
not  practice  in  the  town  of  T.  and  that 
the  £2.000  mentioned  was  not  to  be  con- 
sidered as  the  i^rice  on  payment  of  which 
L.  would  be  entitled  to  so  practice,  and 
that  injunction  was  the  proper  remedy. 
Hatnilton   v.   Lethbrige.   U   C.L.R.  236. 
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Trusts     and     Combines     Combination     or 
agreement  in  restraint  of  trade     Monopoly 
Intent  to  cause  detriment  to  the  public     Com- 
bination   to    raise   prices — Onus   of    proof    of 
intent     Australian     Industries     Preservation 
Act  1906-1909  I  No.  9  of  1906     No.  26  of  1909). 
SS.  4,7,9.10,15a.]— Tile  tt-nns-  nu.nMix.lirs    " 
and   "monopolize"  as  used   in   the  Ati.itra- 
linn    Imhtstrirs   Pnsrrrntion   Art    I'.IOr.-lOOO 
rt'ter  to  a  state  of  ciricunistaiues  in  Aviiitli. 
Ijv   a    contract    or   combination    in    restraint 
of  trade,  some  trade  or  industry  has  passed 
or  is  likely  to  pass  into  the  hands  or  under 
the  control  of  a  sin<rle  individual  or  jrroui) 
of    individuals    to    the    detriment    of    the 
public.      A    restraint    of   trade   may    uikUt 
that  Act  be  detrimental  to  the  public   if  it 
creates  a  monopoly  in  the  sense  that  it  has 
the   effect   of   bringing   about   an   unreason- 
able enhancement  of  the  ])rices  of  goods  or 
services.     In    proceedings   under   ss.   7    and 
fl  of  that  Act  the  contract  or  combination 
or  the  monopoly  or  attempt  to  monopolize 
niust    first    be    established    and    then    the 
wrongful  intent  necessary  to  constitute  the 
offence.       The    wrongful     intent    must    be 
])roved  by  proper  evidence,  such  as  by  evi- 
dence that  the  evils  against  which  the  Act 
is    directed    are    the    natural    or    necessary 
consequences    of    the    contract   or    combina- 
tion,  monopoly   or   attempt   to   monopolize, 
and  that  those   evils   have   in    fact   ensued. 
But   it   is   not   sufTicient   to    plead   the   evi- 
dence whereby  it  is  sought  to  establish  the 
wrongful    intent   and    rely   upon   s.    15a   as 
rendering  proof  of  what  is  jileaded  unneces- 
sary.     Neither    a    contract   in    restraint   of 
trade   or   commerce  which   is   unenforceable 
at   common   law.   nor   a   coml)ination   in   re- 
straint of  trade  or  commerce  which    if  em- 
bodied   in   a   contract   would   be   unenforce- 
able  at   common    law.    is   necessarily   detri- 
mental   to    the    public    within    the    meaning 
of   the   Act,    nor    must   those   concerned    in 
such   contracts  or  combinations   necessarily 
be  taken  to  have   intended  such  detriment. 
The  public  to  whose  detriment  the  restraint 
of     trade     or     commerce     must    be    is    not 
limited    to    the    consuming    public.       Adr- 
laidr   Stramnhip   Co.   v.    The   King   and   ihr 
Attfjrnri/Clrtirrnl  of  the  CnmmonircnUh.   1.5 
C.L.R.,    05,    affirmed.      Attoinri/-f!rnrrnl    of 
the    f'ommontrralth    v.    Adelaide    .steamship 
Co.  Ltd..  P.C..   IR  C.L.R.  30.   1013  A.C.  7S1. 


RESULTING  TRUST. 

Resulting  trust  for  donors  Money  sub- 
scribed to  projected  company  Contract  to 
repay  subscriptions  Option  to  have  money 
applied   towards  payment  for  shares   in  the 

company.]   ->'»'■    Cii-r.     Lnkc    v.     ]\'<iiti:,    2 
CA.M.  252. 


RESUMPTION  OF  LAND. 

Resumption  of  land  by  Crown.] — See  Land. 


RETURNING  OFFICER. 

Refusal  of  to  receive  votes  of  "  absent 
electors  " — Void  election.] — See  Electoral 
Law.     Hirscli  v.  rhillip.s.  1  C.L.R.  132. 


REVENUE. 


See  also  Income  Tax 
Administration. 


Stamp  Dvty 


Settlement,  duty  on — '•  Trusts  or  dispositions 
to  take  effect  after  "the  death  of  the  settlor- 
Trust  to  come  into  operation  on  death  of  survi- 
vor of  settlor  or  his  wife  Death  of  the  settlor 
before  his  wife — Administration  and  Probate 
Act  1890  (Vict.)  (No.  1060),  s.  112  Adminis- 
tration and  Probate  Act  1903  (Vict.)  (No.  1815), 

S.  8. J — Sect.  112  of  the  Adm liii.sfrctinii  and 
Probate  .Ic^  1890  provides  that  "every 
settlement  of  any  property  made  .  .  . 
by  any  person  containing  trusts  or  dis- 
positions to  take  effect  after  his  death, 
shall  upon  the  death  of  the  settlor  be  re- 
gistered within  the  prescribed  time  .  .  . 
and  no  such  trusts  or  dispositions  shall 
be  valid  unless  such  settlement  be  so  regis- 
tered. "  The  section  also  requires  that  the 
trustees  of  the  settlement  shall  before  re- 
gistration ))ay  the  duty  fixed  by  the  Sta- 
tute. Ifrtd,  tliat  a  settlement  containing 
trusts  wlii(h  are  directed  to  come  into 
operation  upon  the  death  of  the  settlor 
and  his  wife  is  a  settlement  containing 
trusts  to  take  effect  after  the  settlor's 
death,  notwithstanding  that  the  settlor 
dies  before  liis  wife,  and  is  lial)le  to  duty 
acoonlingly.      Uhitinfi  v.    Mrf/innis.    (1909) 
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V.L.E.     250:      30     A.L.T.     207,    approved. 
JioscHthal  V.  liosriithal.   11   C.L.R.  87. 


REVIEW. 


Order  to— Appeal  from  Court  of  Petty 
Sessions  of  a  State— Limitation  of  amount  of 
costs.] — See  Practice.  Lyons  v.  Smart,  6 
C.L.R.  285. 


REVOCATION  OF  CONTRACT. 

Effect  of  clause  for.  on  separation  deed — 
Anuuity  payable  to  trustee  for  wife — Restraint 
on  anticipation — Notice  —  Condition  pre- 
cedent —  Waiver  —  Equitable  plea.] — See 
Husband  and  Wife — McXaghtrn  v.  Pater- 
son,  6  C.L.R.  257. 


RINGBARKING. 

Ringbarking  of  timber — Condition  of  lease.] 
-See  Crown  Lands.  Goodwin  v.  Phillips, 
C.L.R.  1. 


ROAD. 

Dedication — Presumption  from  public  user 
— User  attributable  to  agreement — Dedication 
by  mortgagor.] — See  Highway.  Xarmcan 
Shin    V.    Lcviston.    3    C.L.R.    84(5. 

Negligent  construction  of  —  Liability  of 
Government.] — Sec  Negligence.  Miller  v. 
MrKron.  3  C.L.R.  50. 

Public — Bringing  land  under  Real  Property 
Act  1900  of  New  South  Wales— Right  of 
municipal  council  to  lodge  caveat.] — See 
Land.  Concord  Mun  icipal  District  v.  Coles,  3 
€.L.R.   9(5. 


ROYAL  COMMISSIONS. 

Limitations  on  power  of  Executive  of  State 
to  appoint — Commission  to  inquire  into 
matters  within  the  jurisdiction  of  the  indus- 
trial Arbitration  Court  of  New  South  Wales — 
Validity  of  Commission— Witness — Refusal  to 


be  sworn— Reasonable  excuse— Royal  Com- 
missioners Evidence  Act  1901  (N.S.W.),  (No. 
23  of  1901).  s.  3.  8.]— Royal  Commissions  of 
inquiry  arc  lawful:  and  the  Courts  have 
no  jjower  to  restrain  persons  acting  under 
the  autliority  of  sucli  Commissions,  pro- 
vided they  do  not  invade  private  rights,  or 
interfere  with  the  course  of  justice.  A 
Ixoyal  Commission  was  issued  by  the  Go- 
vernment with  the  advice  of  the  Executive 
Council,  authorising  and  appointing  cer- 
tain persons  to  make  "  a  diligent  and  full 
inquiry  into  the  formation,  constitution 
and  working  of "  a  certain  industrial 
union  registered  under  the  Industrial  Arbi- 
tration Act,  and  also  into  the  following 
questions: — Whether  that  union  was  an 
evasion  of  the  Trade  Union  Act  or  the  In- 
dustrial Arbitration  Act:  whether  the 
existence  of  that  union  was  any  obstacle 
to  tlie  presentation  of  any  dispute  which 
might  arise  in  the  industry  to  which  it  be- 
longed to  the  Industrial  Arbitration  Court; 
whether  its  registration  under  the  last- 
mentioned  Act  hampered  that  Court  from 
doing  it  justice  in  any  dispute:  and 
wliether  any  alteration  of  the  law.  and. 
if  so,  what,  was  necessary  in  respect  of 
the  matters  to  be  inquired  into.  Questions 
relating  to  the  status  of  the  union  had 
been  raised  in  certain  proceedings  before 
the  Court  of  Arbitration,  which  had  given 
a  decision  in  favour  of  the  union.  Held. 
that  there  was  nothing  unlawful  in  the 
appointment  of  such  a  Commission.  Held, 
also,  that  the  alleged  impropriety  of  the 
appointment  of  tlie  Commission  was  not  a 
■'  reasonable  excuse "  for  the  refusal  of  a 
witness  to  be  sworn  and  give  evidence, 
when  duly  summoned  to  appear  before  the 
Commission,  under  s.  3  of  the  Royal  Com- 
missioners Evidence  Act  1901.  Ex  parte 
Leahy;  Ex  parte  Rayment.  (1904)  4  S.R. 
(N.S.W.)  401.  reversed.  Clough  v.  Leahy, 
2  C.L.R.  139. 

Powers  of  Commonwealth— Compulsory  in- 
quiry— Incidental  power — Inquiry  as  to  matters 
outside  powers  of  Commonwealth  Parliament 
— Royal  Commission,  powers  of — Royal  Com- 
missions Act  1902-1912  (No.  12  of  1902— No.  4 
of  1912)  ss.  la.  2.  5.  6,  6a,  6b,  6d,  6dd,  6e— 
The  Constitution  (63  &  64  Vict.  c.  12),  ss. 
51,107,128.] — The  Royal  Commissions  Act 
1002-1912  is  ultra  vires  the  Commonwealth 
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Parliament  and  void  so  far  as  it  puri)ort9 
to  enable  a  Royal  Commission  to  compel 
answers  generally  to  questions,  or  to  order 
tlie  production  of  documents,  or  otherwise 
to  enforce  compliance  by  the  members  of 
the  public  with  its  requisition.  The  Colo- 
nial Stugar  Itcfining  Company  Ltd.  V.  The 
Atti/.-Gen.  for  the  Commonwealth,  15 
C.L.R.  182.  varied.  The  Attorney-General 
for  the  Commonwealth  v.  The  Colonial 
Sugar  Refining  Co.  Ltd..  P.C  17  C.L.R. 
644,  1914  A.C.  237. 


ROYALTY. 

Mining    on    private    property— Compensa- 
tion.]  See  MiN'ES.     Duke  of  Wellington  Gold 

Mining  Co.  v.  Armsfromf,  3  C.L.R.  1028. 


SALARY. 

See  also  Constitutional  Law — Public 
Service. 

Salary  of  State  Judge— Income  tax  on.] — 
Sec  Income  Tax.  Cooper  v.  Commissioner 
of  Income  Tax  {Q.),  4  C.L.R.  1304. 


SALE. 


I.  Sale  of  Goods 
II.  Sale  of  Land 
III.  General 
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I.  SALE  OF  GOODS. 

Action  for  non-acceptance  of  goods  — 
Measure  of  damages— ^Appealable  amount.]— 
See  Appeal.  Bear  v.  Lorkyer,  19  C.L.R. 
288. 

Contract  Breach-  Sale  of  sheep— Specific 
goods— Estimate  of  number— Delivery  of 
lesser  number— Warranty  of  number— "More 
or  less"— "About."]— By  a  fontrart  in 
writing  dated  26th  June.  1912.  the  defen- 
dants by  their  agents  sold  to  the  idaintilT 
"  the  undermentioned  stock,  more  or  less, 
namely,  about  1,600  Canonbar  bred  ewes 
six  years  off  shears  1912.  about  2,400 
Canonbar  bred  ewes  seven  years  off  shears 


1912,    now    depasturing    on    Canonbar    Sta- 
tion, being  the  stock  recently  inspected  for 
the  purchaser  by  self  "  at  5s.  6d.  per  head 
for  the  six-year-old  ewes  and  5s.  per  head 
for    the    seven-year-old    ewes,    the    plaintiff 
being   allowed   5   per   cent,    rejection.      The 
defendants  then  agreed  to  deliver  and  the 
plaintiff  to   count   and   take   delivery   on   a 
date  to  be  mutually  arranged    (and   which 
was    afterwards    fixed    at    28th    October), 
unless    the    manager    of    Canonbar    should 
have  previou.sly  notified  that  that  date  was 
impracticable  for  mustering,  having  regard 
to  the  weather  and  the  state  of  the  country, 
in    which    event    the    count    and    delivery 
should    take    place    on    a    subsequent    day 
to   be    fixed   by   the   manager,   after    which 
date  the  sheep  should  be  at  the  risk   and 
expense    of    the    purchaser.      The    contract 
then  proceeded:  "If  on  delivery  being  com- 
pleted as  aforesaid  there  shall  be  less  than 
1,600  and  2,400.  equal  to  4,000  of  the  said 
ewes  or  more  than  that  number  up  to  4,500 
the    purchaser    shall    pay    for    the    actual 
number    so    delivered    at    the    rate    above 
mentioned,  and  such   variation  of  numbers 
shall   not  affect   or   vitiate   this   contract. " 
Sheep  of  the  above-mentioned  descriptions, 
the  numbers  of  which  were  not  known  but 
were    estimated    from    the    station    books, 
were  at  the  date  of  the  contract  depastur- 
ing   on    Canonbar,    which    comprised    from 
200,000    to    300,000    acres,    mingled    with 
several  thousands  of  other  sheep.     At  that 
date  there  had  for  some  time  been  a  severe 
drought  in  that  part  of  New  South  Wales, 
which    shortly    before    that    date    was    suc- 
ceeded  by    cold    winter    rains,    and    it   was 
known  that  before  the  end  of  the  drought 
many  of  the  sheep  had  died,  and  that  many 
others    were     dying     in    July    and    August. 
When  the  sheep  were  mustered  for  delivery 
on  28th  October  only  932  of  the  sheep  could 
be  found  in  existence,  of  which  the  plaintiff 
rejected   42   and   the   balance   of    890   were 
delivered    to    him.      In    an    action    by    the 
])laintiff   to   recover   damages    for   the   deli- 
ciency.     Held,  by  Griffith.  C.J..  and  Barton, 
J.    {Isaacs,  J.,  dissenting),  that  having  re- 
gard to  the  surrounding  circumstances  the 
contract   was   one    for   the    sale   of    specific 
sheep    and    only   applied   to   such    sheep    of 
the   particular   descriptions    (not   exceeding 
4,500)   as  were  actually  in  existence  at  the 
date    of    the    contract,    and    that    the    jury 
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having  found  that,  whatever  the  number 
then  was,  all  of  them  which  were  not 
delivered  had  died  in  the  interval,  the  de- 
fendants were  not  liable  for  non-delivery, 
and,  further,  that  there  was  no  warranty 
by  the  defendants  that  the  specified  number 
of  sheep  were  in  existence  at  the  date  of 
tlie  contract  or  would  be  in  existence  at 
the  date  of  delivery.  Carter  v.  Golds- 
hrough,  Mort  d  Co.,  13  S.R.  (N.S.W.),  696, 
reversed.  Goldsbrough,  Mort  d  Co.  Ltd.  v. 
Carter,   19   C.L.R.   420. 

Conditions  attached  to  patented  articles  on 
sale — Whether  conditions  binding  apart  from 
contract — Parties  to  contract — Breach  of 
contract.] — See  PATE>rT.  National  Phono- 
graph Co.  of  Australia  Ltd.  v.  Menck,  7  C.L.R . 
481. 

Contract  for — Equitable  plea — Contract  in- 
duced by  concealment  of  material  facts — 
Fraud.] — 6Vt  Coxtkact.  11'.  Scott  Fill db  Co. 
V.  Lloyd,   i  C.L.R.  572. 

Money  to  become  due  by  agent  to  principal 
on  sale  of  goods — Book  debt — Assignment.] — 
^ee  Book  Debt.  Shackell  v.  Howe,  Thornton 
<t   Palmer,   8  C.L.R.    170. 

Receipt  for  purchase  money — Assurance 
of  personal  chattels — Question  for  the  jury — 
Registration.] — See  Bill  of  Sale.  Tracey  v. 
Madden.  7  C.L.R.  14.3. 

Sale  of  cattle — Delivery — Time  for  delivery 
— Severability  of  contract — Sale  of  Goods  Act 
1896  (Qd.)  (60  Vict.  No.  6),  S.14(3).]— By  an 
agreement  in  writing  the  plaintiff  agreed  to 
sell,  and  O.  as  agent  for  the  defendant 
agreed  to  purchase,  "'the  following  stock, 
viz.: — About  1,.500  mixed  cattle  (more  or 
less)  now  depasturing  on  Lake  Dunn  with 
100  branded  cattle  and  all  unbranded  cattle 
given  in,  price  £2  per  head  delivery  on  or 
before  26th  April,  1912,  on  terms  £500 
•deposit  to  credit "  of  plaintiff  "  balance  ca.sh 
on  delivery  of  stock  also  about  700  mixed 
cattle  (more  or  less)  now  depasturing  on 
Ballyneety  being  tlie  whole  of  the  herd  with 
all  unbranded  cattle  given  in  price  £2  15s. 
per  head.  Delivery  and  conditions  of  sale 
same  as  above. "  Lake  Dunn  and  Bally- 
neety were  adjoining  pastoral  properties, 
one  being  enclosed  and  the  other  unenclosed. 
It    was    afterwards     mutualh'    agreed    in 


writing  tliat  26th  April  should  be  the  date 
of  delivery  of  both  lots  of  cattle  and  the 
same  place  was  agreed  to  for  delivery  of  both. 
Before  26tli  April  it  Avas  arranged  between 
the  plaintiff  and  O.,  who  was  the  defen- 
dant's agent  to  take  delivery,  that  the 
collection  of  the  Lake  Dunn  cattle  for  de- 
livery sliould  stand  over  until  completion  of 
delivery  of  the  Ballyneety  cattle.  The 
Ballyneety  cattle  were  delivered  to  0.  as 
agent  for  the  defendant  on  26th  April.  The 
defendant  refused  to  take  delivery  of  the 
Lake  Dunn  cattle.  In  an  action  by  the 
plaintiff  against  the  defendant  to  recover 
damages  for  refusal  to  take  delivery  of  the 
Lake  Dunn  cattle.  Held,  by  Isaacs,  Gavan 
Duffy  and  Rich,  JJ.  (Griffith,  C.J.,  and 
Barton.  J.,  dissenting),  on  the  evidence, 
(1)  that  0.  bad  no  actual  or  apparent 
authority  to  vary  the  written  contract  by 
substituting  a  later  date  for  delivery  of 
part  of  the  cattle  than  that  specified  by  the 
contract:  (2)  that  the  defendant  had  not 
ratified  any  agreement  made  by  his  agent 
0.  to  accept  delivery  on  a  later  day;  (.3) 
that  O.  as  such  agent  had  no  authority  to 
make  any  arrangement  short  of  a  variation 
of  the  contract,  by  which  plaintiff  would 
be  exonerated  from  delivery  according  to 
the  contract:  and  (4)  that  the  contract  as 
to  the  Lal-ce  Dunn  cattle  was  separate  and 
distinct  from  that  as  to  the  Ballyneety 
cattle,  so  that  tlie  acceptance  of  the  latter 
cattle  did  not  debar  the  defendant  from  any 
right  to  reject  the  former  cattle.  Held, 
therefore,  by  Isaacs,  Gavan  Duffy  and  Rich, 
•JJ.  {Griffith,  C.J.,  and  Barton,  J.,  dissent- 
ing), that  the  defendant  was  entitled  to 
judgment  in  the  action,  and,  on  a  counter- 
claim by  him  for  breach  of  the  contract  to 
deliver  the  Lake  Dunn  cattle,  to  judgment 
for  nominal  damages.  Bacon  v.  Purcell, 
1913  S.R.  (Qd.)  259,  reversed.  Purcell  v. 
Bacon.    19    C.L.R.    241. 

Sale  of  Sheep— Right  of  purchaser  to 
refuse  to  accept  sheep  •'  unfit  to  travel  " — 
Refusal  to  accept  others  which  were  fit  to 
travel — Provisional  refusal  —  Measure  of 
damages  —  Repudiation  by  vendor.]  —  See 
Contract.     Francis:  v.  Lyon.  4  C.L.R.  1023. 

Vendor  created  agent  during  negotiations 
for  sale — Principal  undisclosed — Final  offer 
and   acceptance   after   creation   of   agency — 
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Right  of  principal  to  sue  for  purchase  money.  I 

iSVc     PkINIIPAL     ami     AtJKNT.       MoOHCtJ     V. 

ir(7//«//(.v.  3  C.L.R.   1. 

Sale  of  goods  to  be  shipped  abroad 
Construction  of  c.i.f.  contract  Obligations 
of  vendor  as  to  quality  and  condition  ol 
goods — Implied  warranty,] — S<;'  t'oMKAiT. 
Bowden  Brothers  d:  Co.  v.  Little.  4  C.L.R. 
VMW. 

Sale  of  stolen  goods     Proceeds  afterwards 
coming  to  hands  of  owner  of  goods     Obliga- 
tion to  elect  to  affirm  or  disaffirm  sale,  i 
Creak  v.  Jcnnrs  Moore  d:  Son ■■^  I't;/..   Lt'l..    l.-> 
C.L.R.   420. 

Sale  of  shares  by  broker— Time  bargain — 
Evidence  of  demand — Notice  that  plaintiff 
was  prepared  to  take  delivery  and  pay  for 
shares.^ — Ui)oii  a  sale  of  shares  for  future 
delivery,  delivery  and  payment  are  con- 
current conditions.  Tlie  oblijijation  of  ibt 
soller  is  to  deliver  to  the  Imyer  or  to  a 
person  known  hy  tlie  seller  to  he  the  buyer's 
afifent.  on  deiuand.  at  or  soon  after  the 
stipulated  time,  upon  tender  of  the  con- 
tract price.  lu  an  action  for  damages  for 
non-delivery  of  shares  contracted  to  be  sold 
at  throe  months'  delivery,  the  jury  returned 
a  verdict  for  tlie  i)laintiflf.  Held,  upon  the 
evidence  that  the  plaintiff  should  have 
been  non-suited,  as  it  had  never  been 
brouglit  to  the  knowledge  of  the  defendant 
that  the  plaintiff  was  prepared  to  pay  for 
the  shares  and  take  delivery.  Mcl,<n(r/hliii 
V.  I)c  Lauret.  12  C.L.R.  1.     " 

Warranty  Action  for  breach  Damages — 
Finding    by   jury--Remoteness.|     Wiien-   m, 

engine  which  was  purchased  by  the  jdaiii- 
tiffs,  who  had  no  knowledge  of  engines,  on 
a  warranty  given  i)y  the  defendants  of  its 
efficiency  for  a  stated  puri)ose,  was,  al- 
though in  fact  inefficient  for  that  purpose, 
continued  in  use  for  a  considerable  period 
in  reliance  iijioii  assurances  given  !)y  or 
on  belialf  of  tin-  defi-ndants  that  the  engine 
coiibl  and  would  he  made  enicient,  Tleld. 
that  til.'  plaintiffs  having,  as  could  properly 
be  found  by  the  Jury,  acted  reasomibly  and 
prudently  in  the  circumstances,  and  the 
jury  having  awarded  them  damages  for 
the  loss  sustained  by  them  during  the  period 
in  question,  the  .ludge  had  erred  in  elimina- 
ting such  damages  on  the  ground  of  remote- 


ness,     (lull     v.     Sdinidrrs    and    ^tuarl,     17 
C.L.R.  82. 

11.   S.VLK  OF  LAXI). 

Contract     for     Breach     Reasonable     time 
for     performance     Concurrent     conditions 
Payment    on    transfer    and    delivery   of   title 
deeds— Waiver.] — See     Contract.     CuHninf 
v.  Temh;/.  :i  C.L.R.  419. 

Sale  of  portion  of  a  tenement — Easement 
over  portion  retained  by  vendor     Implied  grant 

Grant  of  rights,  easements  and  appurtenances 
belonging  to  or  commonly  used  in  connection 
with  the  land  Alteration  in  nature  of  tene- 
ment sold  Extrinsic  evidence  to  explain 
grant— Declarations  of  intention  by  vendor — 
Mistake — Rectification.] — See  Vendor  ani> 
Purchaser.     Horsjall  v.  Brenje,  7  C.L.R.  029. 

ni.  GENERAL. 

Sale  and  re-purchase  —  Mortgage  —  Con- 
struction of  document.] — *SVe  Vendor  ani> 
Purchaser.     Rowe  v.  Oadeff,  3  C.L.R.  73. 

Sale  by  mortgagee— Reckless  sale  Sale 
at  an  undervalue— Sale  in  bad  faith— Mea- 
sure of  damages.] — See  Mortgage.  Barns 
V.  Queensland  Notional  Bank,  3  C.L.R. 
925. 

Sale  of  material  by  municipal  council 
to  contractor— Contractor  '*  interested  in  any 
contract  with  or  on  behalf  of  the  Council  "— 
Disqualification  of  Councillor.  ]— See  Local 
(JovKRNMENT.  Norton  v.  Taylor,  2  C.L.R. 
291. 

Sale  of  marketable  commodities  else- 
where than  in  market  Penalty— City  of 
Melbourne.]  —  See  .Markets.  M'eedon  v. 
Davidson,   4   C.L.R.    89."). 

Sale  of  mining  area  —  Reservation  of  an 
interest  by  vendor— Subsequent  declaration 
of  trust  without  further  consideration  — 
Estoppel.] — See  Mines.  Brennan  v.  Mur- 
pliell.  ()  C.L.R.  22. 


SALVAGE. 

Mortgage  of  vineyard  for  restocking  and 
repairing.]  —  S>'e  Iniant.  Cousins  v. 
Cousins.  3  C.L.R.  1198. 
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SALVATION   ARMY. 

Obstruction— Standing  or  loitering  in  street 
and  not  moving  on  when  requested — Collecting 
a  crowd — Interference  with  traffic] — Sec 
Highway.  Haywood  v.  Mmnjord.  7  C.L.R. 
133. 


Oicncrs  of  S.S.  Kalibia  v. 
689. 


Wilson,  11  C.L.R. 


SEA  CARRIAGE  OF  GOODS. 

See  Shipping. 


SEAMEN'S  COMPENSATION. 

Order  for  detention  of  ship — Power  of  Judge 
in  Chambers  to  set  aside  ex  parte  Order — 
Appeal  to  High  Court — Judicial  order  — 
Appeal  — Seamen's  Compensation  Act  1909 
(No.  29  of  1909),  ss.  4,  13.]— A  Judge  in 
Chambers  lias  power  to  set  aside  an  order 
made  ex  parte  by  another  Judge  under  s. 
13  of  Xo.  29  of  1909.  An  order  made  for 
the  detention  of  a  ship  under  that  section 
is  a  judicial  order,  from  which  an  appeal 
lies  to  the  High  Court.  Per  Griffith.  C.J.— 
A  power  conferred  upon  a  judicial  officer, 
eo  nomine,  to  make  an  order  to  the  preju- 
dice of  another,  is  prima  faeie  judicial. 
When  a  judicial  order  has  been  obtained 
ex  parte,  the  party  affected  by  it  may 
apply  for  its  discharge.  Owners  of  S.S. 
Kalibia  v.  Wil<^oii.  11  C.L.R.  fiSO. 

Ship  engaged  in  coasting  trade — Cargo — 
Goods  carried  without  freight.] — A  ship  was 
c^iartered  to  carry  eargd  from  Xew  Yorlv 
to  Australian  ports.  While  the  ship  was  at 
Adelaide,  the  chief  ofhcer,  at  the  request  of 
the  charterers'  agent,  agreed  to  take  charge 
of  a  small  package,  which  had  been  con- 
signed from  Xew  York  to  Brisbane  by 
another  ship,  and  had  been  discharged  at 
Adelaide  by  mistake.  The  chief  officer  car- 
ried the  package  in  his  cabin  from  Adelaide 
to  Brisbane,  and  delivered  it  there  to  the 
charterers'  agents.  The  package  was  not 
entered  in  the  ship's  manifest,  no  bill  of 
lading  or  shipping  note  was  signed  in  re- 
spect of  it,  and  no  freight  was  paid  for  it. 
the  transaction  being  treated  as  a  voluntary 
courtesy  on  the  part  of  the  chief  officer. 
Held,  that  the  package  was  not  cargo  within 
the    meaning    of    s.    4    of    Xo.    29    of    1909. 


Accident  to  seaman  —  Compensation  for 
injuries  —  Validity  of  legislation  —  Seamen's 
Compensation  Act  1911  (No.  13  of  1911),  s.  5.] 

— See     Constitutional      Law.      Australian 
Stea7nsJtips  Ltd.  v.  Malcolm.   19  C.L.R.  298. 

Ship — Application  of  Commonwealth  Acts 
to — Ship  whose  first  port  of  clearance  and  port 
of  destination  are  in  Commonwealth — Sea- 
man— Personal  injuries — Claim  for  compen- 
sation— Commonwealth  of  Australia  Con- 
stitution Act  1900  (63  &  64  Vict.  c.  12),  s.  V. 
— Seamen's  Compensation  Act  1911  (No.  13 
of  1911),  s.  5.] — The  plaintiff,  a  member  of 
tlie  crew  of  a  ship  registered  outside  the 
Commonwealth  and  engaged  in  regular 
trading  between  Sydney  and  San  Francisco, 
Sydney  being  her  "  home  port,"  was  injured 
after  the  ship  had  left  San  Francisco  on  her 
return  to  Sydney.  Held,  on  the  evidence, 
that  at  the  time  the  injury  was  received 
the  ship  was  not  one  whose  first  port  of 
clearance  and  whose  port  of  destination 
were  within  the  Commonwealth,  within  the 
meaning  of  s.  V.  of  the  Commonwealth  of 
Australia  Constitution  Act,  and  therefore 
that  the  plaintiff  was  not  entitled  to  claim 
compensation  under  s.  5  of  the  Seamen's 
Compensation  Act  1911.  Clarke  v.  The 
Union  Steamship  Co.  of  Xew  Zealand,  Li- 
mited, 18  C.L.R.  142. 


SECRET  PROFITS. 

Amount  recoverable.]  —  .SVe  Company. 
Wheal  Ellen  Gold  Mining  Co.,  No  Liability,  v. 
Read.    1    C.L.R.    34. 


SECURITY. 

Security  for  costs — Application  for  trade 
mark— Matter  pending  before  Registrar — 
Jurisdiction    of    High    Court — Residence   out 

of  jurisdiction.] — See  Trade  Mark.  In  re 
Application  of  Australian  Milk  Ferment 
Proprietary.    8   C.L.R.   460. 

Security  for  costs  of  appeal  to  High  Court- 
Increase  of  amount  —  Time  for  making 
application.] — .SVe  Practice.     McLaughlin  v. 
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Daily  Telegraph  Newspaper  Co.  ;  McLaughlin 
V.  Vale  of  Clwydd  Coal  Mining  Co.,  1  CL.R. 
14:i. 

Security  for  costs  of  appeal  to  High  Court 
Summons  to  increase  amount — Fees  of  two 
counsel  —  Costs.]  —  See  Practuk.  Mc- 
Laughlin V.  Daily  Telegraph  Newspaper  Co. 
(No.  1)  ;  McLaughlin  v.  Vale  of  Clwydd  Coal 
Mining  Co.  (No.  1).  1  CL.R.  143. 

Security  for  costs  of  appeal  to  High  Court — 
Time  for  lodging — Extension — Lapsed  ap- 
peal.]— See  Practice.  Milhr  v.  Mujjr,  4 
CL.R.  219. 

Security  given  over  property  of  debtor  for 
advances — Ability  to  pay  •'  debts  as  they 
became  due  "  from  his  own  moneys— 
-  Reasonable  and  sufficient  consideration 
given  at  the  time." — .S(f  Insolvency. 
Bank  of  Australasia  v.  Hall,  4  CL.R.  1514. 

Security  over  joint  estate  of  partners — 
Insolvency  of  one  partner  Petition — Offer 
to  give  up  or  value  security.] — See  In.sol- 
VENCY.  Savage  v.  Union  Bank  of  Aus- 
tralia ;  Whitclaw  v.  Union  Bank  of  Aus- 
tralia, 3  CL.R.   1170. 


SERVANT. 

See  al-<o  .Mastek  and  Servant. 

Authority,  scope  of — Invitation   by   owner 

Dangerous    state    of    licensed    premises — 

Injury  to  customer     Evidence.] — s<,     Nk(;li- 

CKN(   K.        Monnlnr;!   V.  Smith.    1   C.L.R.    14(i. 

Servants  of  Crown — Protection  of  -Appli- 
cation of  Act  to  Crown.] — See  Crow  n.  Roberts 
V.  Ahem,  1  CL.R.  406. 


SERVICE. 

Service  of  initiatory  process — Irregularity — 
Appeal  —  Prohibition.]  —  .See  Practice. 
Backhouse   v.   Moderana,    1   CL.R.   675. 


SET  OFF. 

Equitable — Damages  in  action  of  tort — 
Unsettled  accounts  between  parties.]  —  See 
Conversion.  Hill  v.  Ziymack,  7  CL.R. 
352. 


SELECTION. 

Land  alienated  from  the  Crown  in  fee 
simple — License — Lease — Water     race.] — See 

Mines.     Hegarty  v.  Kills,  6  CL.R.  264. 

Selection  of  Crown  lands,  homestead — 
Land  exempt  from  conditional  purchase — 
Suburban  or  population  area  Lands  avail- 
able for  additional  conditional  purchase.] — 
See  Crown  Lands.  Hack  v.  Mini.'itrr  for 
Lands  (X.S.W.),  3  CL.R.  10. 


SENTENCE. 

Sentence     of     State     Court     Remission 
Discretion    of    Governor    in    Council     Man- 
damus.]—-.See  HicH  ('(ji'KT.     Horwitz  V.  Con- 
nor, 6  C.L.R.  38. 


SEQUESTRATION. 

See   Insolvency. 


SETTLEMENT. 

Annuity  —  Will  —  Instrument  of  charge— 
Whether  on  corpus  or  income  —  Order  of 
Court.] — Sec  Will.  Brown  v.  Abbott,  5 
C.L.R.  487. 

Insolvency  Act  1897  (Vict.)  (No.  1513),  s. 
100.] — Sect.  100  of  the  Insolvency  Act  1897 
(Vict.)  does  not  apply  to  settlements  made 
l)y  women.     Lorimcr  v.  Smnil,  12  C.L.R.  504. 

Deed — Settlement  by  woman— Absence  of 
independent     advice     Improvident     deed- 
Settlement  for  benefit  of  self  and  children.]  — 

i  lie  iil.x'lic.'  ..I  ilKlcl.cli.lellt  advice  will  Iiot 
vitiate  a  ilccd  of  settlement  executed  by  a 
woman  if  the  obtaining  of  independent 
advice  would  not  have  made  any  difference 
in  the  result.  By  deed  a  widow  irrevocably 
settled  certain  jjroperty  upon  herself  for  life 
and  after  her  death  upon  her  ciiildren  abso- 
lutely, and  she  covenanted  to  keep  the  Iniild- 
ings,  &c.,  upon  the  land  in  good  repair. 
If  fid.  that  the  circumstances  connected  witli 
the    execution    of    the    deed    were    sncli    tliat 
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she  was  not  entitled  to  have  it  cancelled. 
Linderstam  v.  Burnett  {Isaacs,  J.),  19 
C.L.R.   528. 

Deed  of — Deed  executing  special  power  of 
appointment.]— .See  Stamp  Duty.  David- 
son V.  Anni/tar/e,  4  C.L.R.  205.     ' 

Deed  of — Settlement  in  pursuance  of  power 
in  will — Appointment  of  new  trustee — New 
beneficial  interest — Exemption — Special  ap- 
pointment.]— .SVe  St.\mp  Duty.  Davidson 
V.    Chimside,    7    C.L.R.    324. 

"  Settlement  of  property  " — Savings  of 
wife  out  of  housekeeping  allowance  by  husband 
—Investment  by  wife— Deposit  in  Savings 
Bank.] — See  Insolvency.  Jack  v.  Small, 
2  C.L.R.   GS4. 

Trustee  and  cestui  que  trust— Appointment 
— Gifts  out  of  specific  fund— Gift  of  residue- 
Abatement — Proceeds    of    sale — Rescission — 
New     appointment— Revocation— Substituted 
gifts — Construction.] — In    execution    of    the 
powers   reserved   \>\   a   marriage   settlement, 
a  revocable  appointment  was  made  by  deed 
whereby   the    appointors,   the   husband    and 
wife,  directed  the  trustees  to  hold  the  net 
purchase  money  already  received  and  to  be 
received  in  respect  of  a  certain  contract  of 
sale  upon  trust,  on  the  death  of  the  survivor 
of  the  ajipointors,  as  to  three  several  sums 
of  £15.000  for  each  of  tliree  of  their  daugh- 
ters,   and    as    to    £12.500    for    their    fourth 
daughter    (to   whom    had    already   been    ad- 
vanced £2.500)   and  as  to  tlie  "remainder" 
one  moiety  to  each  of  their  two  sons.     The 
contract  of  sale  referred  to  was  of  certain 
land    subject    to    the    settlement,    and    was 
for  a  .sum  of  £100,000,  of  which  £20,000  had 
already  been  paid.     The  deed  also  contained 
appointments  of  two  pieces  of   land,  whicli 
had  been  bought  out  of  the  £20,000,  one  to 
a   daughter  and   the   other  to   a   son.     The 
contract  of  sale  was  subsequently  rescinded 
on   the  purchaser  paying  a  further  sum  of 
£20.000.     Held,  by   Griffith.  C.J..  and  Bar- 
ton,  J.,  that,  in  the  events  which  had  hap- 
pened,  the   principle   that   where   a   person 
disposing  of  a  sum  among  diflTerent  persons 
acts  on  the  assumption  that   he  is   dealing 
with  a  fund   of  specific  amount,   and  gives 
part  of  the  fund  to  one  or  more  persons  and 
the   residue   to   another,    if   the    fund    falls 
short,    all    the   gifts    abate   proportionately. 


would    not    apply,    and    therefore    the    sons 
would   get    nothing   under    the    gift    of    the 
"  remainder.  "     Page  v.  Leapingwell,  18  Ves. 
463,    distinguished.      By    Isaacs,    J.      That 
principle  would  have  applied  to  the  appoint- 
ment as  it  stood  before  the  rescission  of  the 
contract  of  sale,  and  what  happened  after- 
wards Mould  not  alter  the  construction  of 
the  appointment.     Out  of  the  balance  of  the 
£40,000  paid  in  respect  of  the  contract  of 
sale,  other  lands  were  afterwards  purchased, 
and  certain  advances  were  made  to  one  of 
the  appointors   and  to  some   of  the   benefi- 
ciaries,  leaving   a   balance   of   £7,600.     The 
appointors   then   made   a   new  appointment 
whereby  they  revoked  the  appointments  of 
the  prior  deed  as  to  the  net  purchase  money 
therein    referred   to,    "but   so   far    only   as 
may  be  necessary  to  the  validity  of  the  di- 
I    rections  and  appointments  hereinafter  cou- 
I    tained  and  not  further  or  otherwise.  "    They 
then  appointed  the  land  the  subject  of  the 
j    contract    of    sale    to    their    four    daughter.s 
equally    as    tenants    in    common:    they    ap- 
pointed   a    sum    of    £1,000     (part    of    the 
£40,000)     to    one    daughter;    they    revoked 
the   appointment  of  the  land   appointed   to 
one   daughter   and   appointed   it   to   one   ot 
the   sons;    they    revoked   the    residuary    ap- 
pointment, "but  so  far  only,"   (as  before)  ; 
they    appointed    two    other    pieces    of    land 
to   a   son   and   daughter   respectively;    they 
appointed    all    debts    due    by    one    of    the 
j    settlors  to  one  of  the  sons,  with  a  gift  over 
to    the    other;     they    appointed    all     debts 
owing  to  either  son  to  that  son:   and  tliey 
appointed   that   the   trustees    should    stand 
possessed  of  the  moneys  in  their  possession 
or  under  their  control  subject  to  the  trusts 
of   the  settlement  '"  of  which   no  other  ap- 
pointment is  made  "  by  the  first  deed  ''  or 
by   these  presents  "   upon   trust  as   to   two- 
thirds   to   one   son   and   as   to   one-third   to 
the  other.    Each  of  these  appointments  was 
to  take  effect  on  the  death  of  the  survivor 
of  the  appointors.     Held,  by  Griffith,  C.J., 
and  Barton,  J.  (Isaacs,  J.,  dissenting),  that, 
having   regard   to   the   known   state   of   the 
trust  fund,  under  the  second  deed  the-  ap- 
pointment  to  the   two   sons   of   the   moneys 
in   the  hands   or  under  the   control   of   the 
trustees,     etc.,     could     only    apply    to     the 
£7,600,  that  no  other  appointment  of  that 
sum  was  made  by  either  deed,  or  within  the 
meaning  of  the  second  deed,   and  therefore 
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tliat  tilt'  two  sons  wiTt'  fiititli'd  to  it  in  thi- 
proportions  of  t«o-tliirds  and  one-tiiird  to 
the  excUision  of  the  daughters,  o'  Beckett 
V.  Trustees  ExceiitoiN  and  Ar/cneif  Co.  Ltd.. 
T)  C.L.R.  512. 

Settlement  lease — Right  of  holders  of 
adjoining  land — Fence  erected  on  common 
boundary  Contribution  towards  cost  Lia- 
bility of  freeholder  Right  of  settlement 
lessee  to  contribution.] — Sec  Crown  Lands. 
Hhniii.s  \ .   Unnj.  0  C.L.K.  (118. 


SHEEP. 

Not  included  in  "  cattle."] — See  Cattlk 
SLAroHTKRiNG.  Mackoi)  V.  Davies,  I  C.L.R. 
4S3. 

Travelling  -      Drover    -   Person  in  charge 
of    sheep    travelling    less    than    40    miles — 
Travelling    statement     not    necessary.] — See 
Travelling  Sheep.     Saunders  v.  Borthistle,    \ 
1  C.L.R.  379.  i 


cDurso  of  discharging  the  eargo  and  without 
notiec  to  or  ktiowlcdgc  l>y  the  consignee  of 
intention  to  land  tiicin.  and  iiad  disappeared 
Ix'tOrc  tlic  consignee  came  for  tliein  thr*ie 
iiay>  after\\ai(i>.  in  an  action  iiy  the  con- 
signee for  i)reacii  of  the  contract  to  deliver, 
there  being  no  evidence  of  negligence  on  the 
part  of  the  shipowner,  Held,  by  Griffith, 
C.  T..  and  (Inran  Dufft/  and  Rich.  J.T.  (/.saac? 
and  Poicers.  JJ..  dissenting),  that  the  ship- 
owner was  not  liable.  By  Griffith,  C.J., 
and  /sacus  and  I'oirers,  JJ. — A  provision  in 
a  bill  of  lading  that  the  shipow^ner  is  not 
liable  beyond  a  sum  of  £10  for  each  package 
of  goods  unless  such  package  has  been  pre- 
viously booked  with  a  declaration  of  the 
nature  and  value  tliereof  and  extra  freight 
paid  thereon,  and  is  then  liable  only  for 
the  declared  value,  is  not  within  the  terms 
of  s.  o  of  the  Act  and  therefore  is  valid. 
Hiskens  v.  Australasian  United  Steam  Xa- 
rigation  Co.  Ltd.  (1913  V.L.R.  402),  3r> 
A.L.T.  65,  reversed.  Australasian  United 
Steam  Narigation  Co.  Ltd.  v.  Hiskens,  18 
C.L.R.   646. 


SHIPS  AND  SHIPPING. 

Bill  of  lading-  Delivery  of  goods  —Duty  ot 
shipowner  Provision  for  cesser  of  all  lia- 
bility as  soon  as  goods  are  free  from  ship's 
tackles — Loss  of  goods  after  discharge  and 
before  delivery — Limitation  of  liability  to 
fixed  sum -Sea-Carriage  of  Goods  Act  1904 
(No.  14  of  1904),  s.  5,  8.|— .\  chuiso  in  a  bill 
of  lading  providing  that  the  owner  of  the 
goods  is  to  take  delivery  at  a  certain  place 
"and  all  liability  of"  the  shipowner  "to 
cease  as  soon  as  the  goods  are  free  from  tlie 
.ship's  tackle,  "  does  not  purport  to  relieve 
the  shipowner  from  liability  for  loss  or 
damage  to  the  goods  arising  from  negli- 
gence, fault,  or  failure  in  the  ])roper  de- 
livery of  the  goods,  or  to  lessen,  weaken  or 
avoid  the  obligations  of  the  master,  officers, 
agents  or  servants  of  the  ship  to  properly 
deliver  the  goods,  and.  tlierefore.  such  a 
clau.se  is  not  avoided  by  s.  r,  ( «  i  or  (r)  of 
the  Sea-Carriage  of  Goods  Art  19(14.  .*^o 
held  by  Griffith,  C.J.,  and  Gnran  Duff;/  an.l 
Rich,  J.T.  [Lsaa/'s  and  Poircrs.  .1.1.,  dis- 
senting). Therefore,  where  goods  carried 
under  a  bill  of  lading  containing  such  clause 
wpre    landed    on    a    wharf    in    tlie    ordinajv 


Injury  to  breakwater  by  ship  in  charge  of 
pilot — Compulsory  pilotage  -Absence  of  negli- 
gence or  default  on  part  of  owner — Liability 
of  owner—Harbour  Boards  Act  1892  (Qd.)i56 
Vict.  No.  26),  ss.  196,  197  Navigation  Acts 
Amendment  Act  1911  iQd.)  ^2  Geo.  V.  No.  5), 
S.  2.]— Tlie  Harhonr  Boards  Art  1892.  s.  19(), 
provides  that  "  \Mien  the  injury  is  done  by 
a  vessel,  or  by  floating  timber,  or  material, 
or  by  any  person  employed  about  the  same, 
to  any  part  of  the  works  or  property  of  a 
Harbour  Board,  tlie  following  persons, 
namely, —  (1)  tlie  owner  of  such  vessel, 
floating  timber,  or  material;  and  (2)  in 
case  the  injury  is  caused  through  the  wilful 
act  or  negligence  of  the  master  of  such 
vessel,  or  of  the  person  having  charge  of 
such  timber  or  material,  such  master  or 
person — shall  each  be  answerable  in  dam- 
ages to  the  Boar<l  for  the  whole  injury; 
but  so  that  a  Board  shall  not  be  entitled 
by  virtue  of  this  section  to  recover  twice 
for  the  same  cause  of  action.  "  Sect.  2  of 
the  Xavigation  Acts  Ameiidment  .Icf  1911 
provides  as  follows: — "(1)  No  civil  re- 
medy shall  lie  against  any  pilot  in  the 
employment  of  the  Crown  as  represented 
by  the  Government  of  the  State  of  Queens- 
land for  or  in  respect  of  any  damage  or  los* 
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occasioned    by    his    negligence    or    want    of    , 
skill,  or  otherwise  for  any  act,  default,  or   j 
omission  as  a.  pilot  while  in  charge  of  any 
ship   or  vessel.      (2)    The  Crown   as   repre- 
sented by  the  Government  of  the  State  of 
Queensland   shall   not   be   liable   for    or   in    j 
respect   of   any   damage   or   loss   occasioned    j 
by  the   negligence  or  want   of  skill   of  any    j 
pilot,    or    otherwise    for    any    act,    default,    | 
or    omission   of   any   pilot   while    in    charge    j 
of  any  ship  or  vessel.  "     By  the  statement 
of  claim  in  an  action  brouglit  by  a  Harbour 
Board  against  the  owners   of  a  steamship, 
the  plaintifts  alleged  that  the  steamship  had 
injured    a    wharf    belonging    to    them,    and 
claimed  damages  for  such  injury.     The  de- 
fendants in  their  defence  pleaded  that  the 
master   of  the   ship   Avas   not   exempt   from 
pilotage,  and  was  compelled  by  law  to  de-    , 
liver    the    steamship    into    the    hands    of    a    j 
duly  appointed  and  qualified  pilot,  who  took    i 
sole   control    and   charge   of   the   vessel   for    I 
the  purpose  of  conducting  same  into  port; 
that  while  in  charge  of  the  pilot  the  steam-    i 
ship    struck    and    injured    the    wharf,    and 
that  the  injury  was  due  solely  to  the  acts 
and    defaults    of    the    pilot,    and    was    not 
due  or  in  any  way  caused  by  any  default, 
negligence   or  want   of   proper   care   on  the 
part   of   the   vessel,   her   owners,   master   or 
crew.      Held,   on   demurrer   to   the   defence, 
that  the  owners  were  not  liable  for  the  in- 
juries   caused    to   the   wharf   by   their    ship 
while    in    charge    of    a    compulsory    pilot. 
By  Griffith,  C.J.,  and  Barton,  J. — This  im- 
munity   exists    irrespective    of    s.    2    of    the 
Xavigation     Acts     Amendment     Act    1911. 
Bv  Isaacs,  J. — Owing  to  the  provisions  of 
S.2  of  the  last-named  Act  the  owners  were 
relieved  of  liability.     Rirer  Wear  Commis- 
sioners X.   Adamson.   2   App.  Cas.   743,   dis- 
cussed    and    applied.      Toicnsville   Harbour 
Board   v.   .Scottish   !<Jiirc  Line  Ltd.,    (1914) 
S.R.     (Qd.).    05.    affirmed.      The    TnirnsviUe 
Harbour  Board  v.  Scottish  Shire  Line.  Ltd.. 
IS  r.L.B.  ^'(^C. 

Master  of  ship  from  which  prohibited  im- 
migrant enters  Commonwealth — Formal  de- 
fect in  conviction  Fine  imposed  without 
alternative  of  imprisonment — Appeal.] — See 
Immigration  RESTRirTiox.  A}>  render  v. 
Donohoe.   4  CL.R.   TSl. 

Member  of  crew  absent  from  muster— Pro- 
hibited immigrant—'-  Opinion  of  the  officer.]" 


— .SVe    Immigration    Restriction.     Preston 
V.  Donohoe,  3  CL.R.  1089. 

Member  of  crew — Desertion — Absence  from 
muster— Evasion  of  an  officer— Prohibited 
immigrant.]— 6ee  Immigration  Restriction. 
Li  Wan  Quai  v.  Christie,  3  CL.R.  1125. 

Pilot— Compulsory    pilotage— Appointment 
by  Government— Pilotage  dues  payable  into 
Consolidated  Revenue  -Negligence  of  pilot- 
Damage— Liability   of   Government— Naviga- 
tion Acts  1876  to  1896  (Qd.)  (41  Vict.  No.  3— 
60    Vict.   No.   31).]— The  owners  ut"   a  vessel 
which    had    been    stranded    in    tlie    port    of 
Brisbane    whilst    in    the    charge    of    a    duly 
qualitied  or  licensed  pilot,  brought  an  action, 
alleging  negligence  on  the  part  of  the  pilot 
and  claiming  damages  from  the  Government 
of  Queensland.     The  pilotage  of  the  vessel 
was  compulsory  by  virtue  of  the  XaLi^afiort 
Acts    1876    to    1896     (Qd.).      The    pilotage 
service    of    the    State    of    Queensland    was 
under   the   general   control    of   the   Govern- 
ment: pilots  of  the  class  to  which  the  pilot 
above  referred  to  belonged  were  appointed 
by    the    Government    and    licensed    by    the 
Marine    Board;    moneys    received   for   their 
services    were    paid    into    the    Consolidated 
Revenue,  and  they  were  paid  a  fixed  annual 
salary    by   the    Government,    and    their    ap- 
pliances were  provided  by  the  Government. 
The    Supreme    Court    of    Queensland,    on    a 
special   case  under  Order   XXXVIIL,   r.   2, 
of  the  Rules  of  the  Supreme  Court    (Qd.), 
held  that,  on  the  assumption,  agreed  upon 
in    the    special    case   for    its   purposes,   that 
the    stranding    of    the    vessel    was    due    to 
the  negligence  of  the  pilot,  the  Government 
was  liable  to  the  plaintiffs  for  the  damage 
caused  by  the  stranding.    On  appeal.     Held, 
by  Isaacs,  Garan  Duffy  and  Rich.  J  J.   (Bar- 
ton.   A.C.J..    and    Powers.    J.,    dissenting), 
that    the    appeal    should    be    allowed.      By 
Isaars.  .7.— On  the  ground  that  the  Govern- 
ment  was   not    liable   for   the   negligence   of 
a  dulv  qualified  or  licensed  pilot.   By  Garan 
Duffy   and   Rich.   .JJ.— On  the  ground   that 
no  satisfactory  decision  as  to  whether  the 
Government    was    in    fact    carrying    on    the 
business  of  pilotage  and  the  pilot  was  acting 
as  its  servant  and  agent  in  the  conduct  of 
such     business,     could    be    arrived    at     by 
means    of    the    inferences    that    necessarily 
followed  from  the  stated  and  admitted  facts, 
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and  that  tin-  Court  sliouUl  not,  undor  the 
power  to  draw  infercnios  oonft'rrt'd  by  Order 
XXXVIIL,  r.  1.  of  the  Rtths  of  the  Su- 
preme Voiirt  (Qd.),  draw  other  inferences 
which  were  a  matter  of  individual  opinion, 
the  drawing  of  which  is  ordinarily  and 
properly  the  function  of  a  jury  under  the 
direction  of  a  Judge  or  of  a  Judge  sitting 
iis  a  jury  at  the  trial.  The  Eastern  and 
Australian  Stramship  Co.  Ltd.  v.  Fowles 
(1913)  S.R.  (Qd.)  64,  set  aside.  Foicles 
V.  The  Eastern  and  Australian  Steamship 
<'o.  Ltd.,   17  C.L.K.   149. 

"  Ships  whose  first  port  of  clearance  and 
whose  port  of  destination  are  in  the  Com- 
monwealth "  Industrial  dispute  -Jurisdic- 
tion of  Commonwealth  Court  of  Conciliation 
and  Arbitration.] — >Vp  C'oxciliatiok  and 
Arbitration.  Merchant  Service  Guild  of 
Australasia  v.  Archibald  Currie  dh  Co.,  5 
C.L.R.   737. 

Unseaworthiness  -  Commencement  of 
voyage  Movement  for  purpose  of  proceeding 
on  voyage  Release  of  mooring  ropes — Sea- 
carriage  of  goods  Warranty — Sea-Carriage 
of  Goods  Act  1904  (No.  14  of  1904),  s.  8.]— A 
stcain>liip  Ix'cnino  uiiscaworthy  by  reason  of 
an  injury  su.stained  after  she  had  been 
moved  from  her  wharf  in  intended  prosecu- 
tion of  a  voyage,  which  slie  continued  to 
prosecute  until  an  inrush  of  water  dis- 
closed the  injury,  whereupon  she  was 
beached.  The  cargo  was  damaged  by  the 
inrush.  When  the  injury  was  sustained 
some  at  least  of  the  mooring  lines  had  l)een 
released,  but  it  did  not  appear  whether  or 
not  the  ship  hail  been  completely  unmoored. 
ffrld.  that  the  ai)pellant,  a  shipper,  on 
whom  the  onus  lay.  had  not  shown  that 
the  voyage  began  after  the  injury  had  been 
sustained,  so  as  to  constitute  a  breach  of 
the  warranty  of  seaworthiness  under  the 
Sea-Carriage  of  Coods  Act  1904,  s.  8.  I'er 
liarton,  A.CT. — On  the  facts  found  the 
voyage  had  commenced  wlien  the  injury 
was  sustained.  Whuhrou-  <(•  Co.  Ptj/.  Ltd. 
v.  Houard  Smith  Co.  Ltd.  17  C.L.R.   1. 


to  the  admission  of  the  public  for  purposes  of 
trade— Question  of  fact  Early  Closing  Act 
1899  (N.S.W.),  (No.  38  of  1899).  ss.  6,  7,  20,  21 
—Early  Closing  (Amendment)  Act  1899 
(N.S.W.).  (No.  81  of  1900).  s.  5.|  The  Enrln 
Closing  Aet  1899  (X.S.W.)  provides  that 
a  shop,  in  which  the  mixed  business  of  a 
fancy  goods  seller  and  news  agent  is 
carried  on,  must  be  closed  on  Wednesdays 
at  one  o'clock  p.m.,  the  hour  fixed  for  the 
closing  of  shops  in  which  fancy  goods  only 
are  sold.  The  keeper  of  such  a  shop  was 
cliarged  with  liaving  committed  a  breach 
of  the  Earhj  Closing  Act  1899  (X^.S.W.) 
by  not  closing  and  keeping  closed  his  shop 
at  and  after  tlie  hour  fixed  by  the  Act. 
1  he  evidence  showed  that  he  placed  a  table 
across  the  open  door  of  his  shop  at  the 
hour  fixed  for  closing,  thus  barring  the 
entrance,  and  that  afterwards,  but  before 
the  hour  fixed  for  closing  news  agents' 
shops,  he  sold  across  the  table  some  news- 
papers and  other  news  agents'  goods.  The 
magistrate  dismissed  the  information,  on 
the  ground  that  there  was  no  proof  that 
tlie  defendant  sold  any  goods  which  he 
was  prohibited  from  selling  after  the  hour 
stated.  Held,  that  if  the  shop  was  not 
closed  to  the  admission  of  the  public  for 
purposes  of  trade  at  one  o'clock  p.m.,  the 
fact  that  no  fancy  goods  were  sold  in  it 
after  that  hour,  was  immaterial,  and  that 
therefore  the  magistrate  was  wrong  in  dis- 
m.issing  the  information  on  the  ground 
stated.  Held,  also,  that  it  was  a  question 
of  fact  for  the  magistrate,  on  the  evidence, 
wlictlicr  the  shop,  considered  as  a  single 
sho])  in  wliicb  tlie  mixed  business  was 
carried  on,  was  or  was  not  so  closed. 
Bonarius  v.  Low.  21  X.S.W.W.X.  117, 
varied        T.ou-    v.    Bonarius.    1    C.L.R.    .".7^. 

Hours  of  closing  Keeping  open  after  hour 
agreed  upon — Industrial  agreement.]  —  See 
CoNfiLiATioN  ANi>  Akiutk ATION.  Clancy  V. 
Butclirrs'  Shop  Emploijcfs'  Union.  1  C.L.R. 
182. 


SHOPS. 

Scr  FAfTORIF-fi  AND   ShOPS. 

Early  closing— Closing  time     Shop  in  which 
more  than  ona  business  is  carried  on     Closed 


SICKNESS. 

Deduction  of  wages  during  Pacific  Island 
labourers  Regulation  Inconsistency  Ultra 
vires.  1 — Src  Statitory  Regilation.  Young 
V     Toclcassie,   2   C.L.R.   470. 
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SIGNATURE. 

Lunatic— Power  of  attorney— Principal  and 
agent — Representation  of  agency— Estoppel.] 
— See  Lunacy.  McLaughlin  v.  Daily  Tele- 
graph Newspaper  Co.  (Xo.  2)  ;  McLaughlin 
V.  Vale  of  Clwydd  Coal  Mining  Co.  (Xo.  2). 
1  C.L.R.  243,  479. 

Signature  of  officer — Proof  of  proceedings 
before  magistrate.] — See  Evidence.  Broiun 
V.    Broivn.   3  C.L.R.  373. 


SLANDER. 

See  also  Defamation. 

Slander — Defamatory  words  concerning 
professional  man  —  Clergyman  —  Politician 
— Privileged  occasion.] — R..  who  was  a  mem- 
ber of  Parliament  and  also  a  minister  of 
the  Presbyterian  Church,  was  about  to 
stand  for  re-election.  During  a  discussion 
as  to  his  chances  of  re-election,  H.  said 
tliat  he  had  been  informed  that  R.  had 
been  rebuked  by  some  members  of  the 
Labour  Party  for  using  improper  language, 
or  words  to  that  effect.  In  an  action  by 
R.  against  H.  for  slander  R.  alleged  that 
the  words  were  spoken  of  him  as  a  minister. 
Held,  that  a  jury  might  properly  find 
that  the  words  were  spoken  of  R.  in 
his  character  of  a  politician  and  not  in 
that  of  a  minister,  and,  further  (Barton, 
J.,  dubitante),  that,  had  it  been  alleged 
that  the  words  were  spoken  of  R.  in  his 
character  of  a  politician,  the  occasion  was 
privileged.      Ronald    v.    Harper,    11    C.L.R. 

m. 


SLAUGHTERING. 

See  Cattle  Slavghteri^ 


SMOKE. 


Chimney  sending  forth — Common  nuisance 
— Defence — Fire  place  or  furnace  constructed 
to  consume  smoke  as  far  as  practicable.] — See 
Xxtisance.     ^rcKeU  v.  Rider,  5  C.L.R.  480. 


SOCIETY. 

See  Frient>ly  Society. 


SOLICITOR. 

Articles  of  clerkship— Limitation  of  right 
to  practise — Breach.] — See  Restraint  of 
Trade.  Hamilton  v.  Lethbridge,  14  C.L.R. 
236. 


Court  of  Arbitration  of  Western  Australia — 
Determination  as  to  right  of  appearance  and. 
audience — Exercise  of  jurisdiction — Manda- 
mus.]— See  Mandamus.  Court  of  Arbitration 
[W.A.)  V.  Nicholson.  4  C.L.R.  362. 

Misconduct  —  Re-admission  to  roll — Onus 
of  proof — Discretion  of  Court— Fit  and  proper 
person  —  Conditional  promise  by  Court  — 
Charter  of  Justice  (N.S.W.),  s.  10.]— By  s.  10 
of  the  Charter  of  .Justice  the  Supreme 
Court  of  Xew  South  Wales  has  power  to 
admit  any  "  fit  and  proper  person  "  to  act 
as  attorney  and  solicitor  of  that  Court. 
In  1896  the  respondent  was  struck  ofif  the 
roll  of  solicitors  for  being  a  party  to  a 
conspiracy  to  pervert  the  course  of  justice. 
In  1904  the  respondent  applied  to  be 
re-admitted  to  practice.  The  Court  refused 
tu  grant  the  application,  but  intimated  that 
the  application  would  probably  be  granted 
if  the  respondent  applied  on  or  after  1st 
June,  1906,  provided  that  he  then  gave 
evidence  of  continued  good  conduct.  In 
1906  the  Court  refused  to  deal  with  the 
respondent's  application  by  reason  of  cer- 
tain facts  which  had  been  disclosed,  tending 
to  show  that  the  respondent  had  been  guilty 
of  improper  practices  while  carrying  on 
the  business  of  a  land  agent  in  connec- 
tion with  the  disposal  of  Crown  lands.  In 
1909  the  respondent  renewed  his  applica- 
tion, and  the  Court  held  that  it  was  bound 
to  re-admit  the  respondent  to  practice  by 
reason  of  the  promise  made  by  the  Court 
in  1904,  unless  it  was  conclusively  proved 
that  the  respondent  had  since  been  guilty 
of  misconduct,  that  tiiough  there  were  cir- 
cumstances of  grave  suspicion,  misconduct 
had  not  been  conclusively  proved,  and  that 
the  application  should  be  granted.  Held. 
that  tlie  intimation  made  by  the  Supreme 
Court  in  1904  was  not  to  be  regarded  as 
a  promise  binding  the  Court,  and  that  the 
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rcsjioiulfiit  iiavin-r  lioi'ii  struck  o(l'  tlio  mil 
for  a  sorioiis  criminal  ofTciico,  it  was  in- 
<uiiil)t'iit  ui)oii  liim.  upon  an  api>licatioii  for 
ro-athnission.  to  sliow  atlinnatively  that  lie 
was  a  '■  lit  and  proper  jM-rsoii  "  to  be  ad- 
mittod  as  a  solicitor.  lIchL  also,  upon  the 
fvidoncc,  that  the  Supreme  Court  was  not 
justified  in  coming  to  the  conclusion  that 
the  respondent  was  a  '•  fit  and  proper 
]M'rson  "  to  he  admitted  as  a  solicitor, 
and  that  the  a])plication  ^lumld  have  been 
refused.  I'rr  driffith.  V..].—\  .iudse  j.s  not 
entitled  to  bind  himself  or  his  successor 
by  a  promise  as  t<j  future  action  on  pro- 
blematical facts.  I'er  ffiqgins,  J. — The 
true  question  is  not  whether  the  respondent 
has  been  proved  guilty  of  misconduct  since 
ISOG.  but  whether  he  has  jiroved  that  not- 
withstanding his  misconduct  before  1896 
he  is  now  a  "  fit  and  proi)er  jjcrson  "  to  be 
admitted.  Incorporated  Lair  Institute  of 
.Y..'s'.ir.  V.  Mraohcr,  9  C.L.R.  fl.35. 


Misconduct  Taking  benefit  under  will — 
Concealment — Striking  off  roll.] — On  an 
application  to  strike  a  solicitor  off  the 
roll  for  professional  misconduct  the  ques- 
tion is,  is  the  Court,  having  regard  to  the 
circiunstances  brought  before  it.  any 
longer  justified  in  holding  him  out  as  a 
fit  and  proper  person  to  be  entrusted  with 
the  duties  and  responsibilities  which  be- 
long to  a  solicitor?  hi  re  llVare;  In  re 
The  S^oUcitors  Act  188S.  (1893)  2  Q.B. 
4.39.  applied.  A  solicitor,  who  was  entitled 
to  certain  benefits  under  the  terms  of  a 
will,  which  had  been  ])repared  by  himself, 
and  the  validity  of  which  was  impeached, 
concealed  fi'oni  his  clients  wlio  were  also 
interested  under  the  will,  the  fa(t  tliat 
he  took  any  benefit  under  the  will,  and 
by  the  concealment  of  that  and  other  ma- 
terial facts  induced  those  clients  to  em])loy 
liim  as  their  solii-itor,  to  become  jtarties 
to  a  probate  action,  to  su])port  the  will, 
ami  to  agrt'e  to  a  compromise  by  which  an 
inve.stigataion  of  the  facts  ujjon  which  the 
solicitor's  rights  depended  was  prevented. 
The  ?5upreme  Court  of  Tasmania  having 
decided  that  the  solicitor's  misconduct 
would  be  sufficiently  punished  by  a  repri- 
mand, on  appeal  to  the  High  Court.  Held. 
that  the  solicitor  should  be  struck  off  the 
roll.  Southern  Lnir  Soeielif  v.  ^Ve.'iihrool■. 
10  C.L.R.  009. 


Removal  of  name  from  roll.  | — The  Supremo 

Court  of  New  South  Wales  liaving  ordered 
tlie  iiairie  oi  a  solicitor  to  l)e  icmoved  from 
tlie  mil  .,n  111.-  ^iroun.l  of  niis.-onduct.  the 
lli.iili  Cinnt  i-efused  ^jiecial  leave  to  appeal. 
CrcNsirill  v.  /ncnr/tonil,,!  Liiir  histitllic  of 
Xea-  ^■<;i(//l   WuUs.  i:>  C.L.R.  727. 

Solicitor  one  of  two  executors — Mort- 
gage deeds  left  in  his  hands  Duty  of  other 
executor  Negligence  Mortgage  not  regis- 
tered Receipt  of  mortgage  money  by  solici- 
tor— Executor.] — ^'ee  Trcstkk.  Austin  v. 
Aii.stiiK  3  C.L.R.  l.-i6. 

Suspension  by  Supreme  Court  Misconduct 
clearly  established  Discretion  of  Supreme 
Court    as    to    punishment     Special    leave    to 

appeal.] — The    High    Court    will    not    grant 

;    s])ecial    leave   to    a])i)eal    from    an    order    of 

I     the   Supreme   Court   of   a   State   suspending 

I     a    solicitor    from    practice,    merely    on    the 

ground   that    tlie    i)unisiinient    infiicted    was 

I    excessive.        Where      misconduct      meriting 

i     punishment  of   some  kind   is   clearly  estab- 

i     lished.  the  nattire  of  the  punishment  to  be 

infiicted    is    a    nuvtter    entirely    within    tlie 

discretion    of   the   Sujireme   Court.      Sjiecial 

leave    to    appeal    from    the    decision    of    the 

Su])renie  Court  of   X.S.^^'.:    In   re  Coleman, 

'     (190.-))    5   S.R.    (X.S.W.)    272.   refused.      In 

re  CoJenuin.  2  C.L.R.  834. 

Suspension  by   Supreme   Court  for  profes- 
sional   misconduct     Discretion    of    Supreme 
Court  as  to  punishment  of  its  officers — Appeal 
I    to   High    Court-  Special  leave.', — A  solicitor 
j    of  the  Suprenie  Court  of  New  South  Wales 
]    was  suspended  from  practice  by  that  Court 
for   having      by   a   false   representation    in- 
duced  a    barrister   to   accept   a  brief   which 
otherwise  he  might  not  have  accepted.     The 
High   Court,  being  of  opinion  that  the  Su- 
l)reme    Court    clearly    had    jurisdiction    to 
deal   with   one  of  its  officers  who  had  been 
guilty   of  stieh   misconduct   as  was  alleged, 
and   seeing  no   reason   to  differ  from   tln-ni 
in   tlu'  conclusion   to  which  they  had   c<ime 
on  the  fads,  refused  to  grant  special  leave 
to  api>eal    from   tlieir  decision.     The  nature 
'    of  the   punishment    in   cases  of  professional 
misconduct    on    the    part    of    an    attorney 
is    entirely    within    the    discretion    of    the 
j    Supreme   Court.      In    re   Coleman.   2    C.L.lv. 
834,  fcdlowed.     Special  leave  to  appeal  from 
the  decisif)n   of   the   Supreme  Court:    In    re. 
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Dalci/,     (1907)     7    S.R.    (X.SAY.)     .561,    re- 
fused.    In  re  Daley,  5  C.L.R.   W3. 

Undertaking    to    pay    costs.] — See    Costs. 
Trackelton  v.  Atthow,   10  C.L.R.  522. 


SOLICITOR  AND  CLIENT. 

Administration  bond — Deed  of  indemnity 
by  beneficiaries — Dealing  with  estate — Con- 
sent of  beneficiaries — Public  Policy — Admin- 
istration and  Probate  Act  1890  (Vict.),  (No. 
1060),  ss.  15,  17.] — See  Administration. 
Blake  v.   Bayne,  6  C.L.R.  179. 

Solicitor  and  client — Misconduct  or  negli- 
gence of  solicitor — Increase  of  costs — Rules 
of  the  Supreme  Court  of  Victoria  1906,  Order   ' 
LXV.    r.    27    (38a.).]— On    a    report    liy    the    | 
taxing   officer   under   0.   LXV.,   r.   27    (38)    i 
(A)    the   jurisdiction    of   the   .Judge    is    not    j 
disciplinary,    but    is    in    the    nature    of    a 
review    of    taxation.      Where    it    is    alleged 
that  costs  have  been  increased  by  the  mis- 
conduct or   negligence   of  the   solicitor,   the 
■onus    is    upon    the    client   to    establish   that 
he  has  been  damnified,  and  to  what  extent. 
Woolf  X.  Willis.  13  C.L.R.  23. 


entitled  to  recover  them  from  M.  Tlie  fact 
that  he  had  obtained  an  order  for  the  pay- 
ment of  the  costs  out  of  M.'s  estate  did 
not  show  that  in  doing  the  work  he  had 
not  relied  upon  the  implied  common  law 
obligation  of  the  lunatic  to  pay  for  neces- 
saries suplied  to  him,  nor  did  the  order 
operate  as  res  judicata  as  between  him 
and  M.,  not  having  been  made  in  a  pro- 
ceeding in  which  they  were  independent 
parties.  Held,  further,  that  the  latter  de- 
fence was  not  open  on  the  pleadings,  and, 
the  sole  question  at  the  trial  having  been 
whether  the  costs  were  necessaries  or  not, 
an  amendment  should  not  be  allowed  after 
trial.  Frechill  v.  McLaughlin.  (1907)  7 
S.R.  (X.S.W.)  25.3,  affirmed.  ]f:'Lai,f,hlin 
V.  Freehill,  5  C.L.R.  858. 


SPARKS  FROM  ENGINE. 

Fire  caused  by — Statutory  authority — 
"  Any  kind  of  fuel  " — Reasonable  precau- 
tions.]— See  Xegligence.  Sermon  v.  Com- 
missioner of  Railways,   5  C.L.R.  239. 


Retainer  by  lunatic — Costs  of  proceedings 
to  set  aside  lunacy  order — Necessaries — Action 
by  solicitor  for  costs — Pleadings — Res  judicata 
— Amendment.] — "SI-  who  had  been  declared 
insane  by  the  Supreme  Court,  retained  a 
solicitor  to  act  for  him  in  an  application 
to  have  the  lunacy  order  set  aside.  Before 
making  the  application  the  solicitor  ob- 
tained an  order  from  the  Court  directing  . 
that  his  costs  of  the  application  should  in  i 
any  event  be  paid  by  the  committee  out 
■of  M.'s  estate.  The  application  was  then 
made  and  dismissed,  and  the  previous  order 
as  to  the  solicitor's  costs  was  embodied  in 
the  order  dismissing  the  application.  Before 
the  costs  had  been  paid  M.  recovered  his 
sanity,  and  having  been  declared  sane  by 
the  Court,  and  having  had  the  manage- 
ment of  his  estate  restored  to  him,  refused 
to  pay  the  costs.  The  solicitor  brought 
an  action  against  M,  to  recover  the  costs, 
and  the  only  material  defence  being  a  plea 
of  never  indebted,  obtained  a  verdict  for 
the  amount  claimed.  Ucld.  that  the  costs 
were  necessaries,  and  that  the  solicitor  was 


SPECIAL  CASE. 

Special  case  submitted  by  arbitrator — Power 
to  draw  inferences  of  fact — Remitting  incom- 
plete award.] — See  Arbitration.  Liebe  v. 
Molhy,  i  C.L.R.  347. 


"SPECIAL  CIRCUMSTANCES." 

"  Special  circumstances  " — Similarity  of 
trade  marks  "  Honest  concurrent  user."]^ 
See  Trade  Mark.  Bedijijood  <L' Co.  v.  Gra- 
ham,  7  C.L.R.   752. 


SPECIAL  DAMAGE. 

Action  for  dishonour  of  cheque  and  libel — 
New  trial.] — See  Practice.  Miles  v.  Com- 
mercial Banking  Co.  of  Sydney.  1  C.L.R.  470. 
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SPECIAL  VERDICT. 

"  Illegally    using  "    —    Precise    words    of 
Statute    not    followed— Offence    substantially 

described.  1     >■'<    Ckiminm,    Law.     Lillidrap 
V.    Tl»    Kin,/.   -2  C.L.R.   (181. 


STAKEHOLDER. 

Sale  of  land     Deposit  paid  to  agent  of  vendor 
Rescission  of  contract — Recovery  of  deposit 

from    vendor.]    ->'"     Vkndor    and    Auknt. 

CItristic  V.  Uobiitson,  4  C.L.R.   133S. 


SPECIFIC  PERFORMANCE. 

Assignment  of  Crown  leasehold —Agree- 
ment by  purchaser  to  allow  vendor  to  retain 
portion  on  sublease — Agreement  by  vendor 
to  erect  improvements  Delay  on  part  of 
vendor— Right  of  vendor  to  specific  perform- 
ance or  compensation — Action  by  purchaser 
against    vendor    for    trespass  —Injunction.]^ 

S(C       Vr.NDOK       AND       ri'HCHASKR.       SwCtU       V. 

Ratonlhorne,  5  C.L.R.  70;j. 

Award  of  arbitrator  ordering  specific  per- 
formance of  agreement.] — Sr-^.  Arbitratiox 
Jopliwi  V.  Jopllinj.  s  r.L.K.  3:i. 

Conditional  lease  under  Crown  Lands  Act 
of  New  South  Wales— Breach  of  condition  — 
Agreement  for  sublease  for  other  than  grazing 
purposes.] — See  Contract.  Langley  v.  Fos- 
ter. 4  C.L.R.  1. 

Contract  for  personal  service.] — See  Prac- 
TKK.     Maidr,,  V.  Maiden,  7  C.L.R.  727. 

Easement  of  support  —  Encroachment 
— Constructive  notice — Predecessor  in  title.]— 
See  Easkmknt.     Milnr  v.  ./aims.   13  C.L.R. 


SPECIFICATION. 

See  r.\TENT. 


STAIRCASE. 

staircase  on  business  premises,  dangerous 
condition  of  Liability  of  lessee  Effect  of 
covenant  by  lessor  to  keep  in  repair  — Invi- 
tation to  customers  to  use  staircase — In- 
sufficient lighting.  I  -N"'  Nkumcknce.  Gor- 
man V.  Wills,  4  C.L.R.  7<i4. 


STAMP  DUTY. 

I.  Assessment 
ll.  Deed  of  Settlement 

III.  Transfer  or  Conveyance 

IV.  Action  for  Recovery 

IV.  Federal  Instrumentality 
VI.  VoLUNT.^RY  Settlement  .  . 


COL. 
.  800 
.  802 
.  803 
.  808 
.  809 


I.  ASSESSMENT. 

Appeal  to  Supreme  Court — Case  stated  by 
Commissioner — Cosls  awarded  to  successful 
appellant — Taxation  —Qualifying  witnesses — 
Scale  to  be  applied — Rules  of  the  Supreme 
Court  of  New  South  Wales  of  22nd  December  ^ 
1902,  rr.  408,  420  Stamp  Duties  Act  1898. 
(N.S.W.),  (No.  27  of  1898),  s.  18.]  -Sect.  IS  of 
the  Stamp  Duties  Art  1898(X.S.W.)  provide."* 
tliat  any  person  dissatisfied  with  the  as- 
sessment of  a  Commissioner  may  appeal  to 
the  Supreme  Court  from  the  assessment 
by  way  of  a  case  stated  by  the  Commis- 
sioner for  the  opinion  of  the  Court,  and 
"'  upon  the  hearing  of  such  case  .  .  . 
the  Court  shall  .  .  .  decide  the  ques- 
tion of  costs. "  On  the  hearing  of  an 
appeal  under  this  section  the  Commissioner 
was  ordered  to  paj'  the  appellant's  costs. 
Rule  420  of  the  Supreme  Court  Rules  of 
December,  1902,  which  were  made  under 
the  Common  Law  Procedure  .^ct  189!> 
(N.S.W.)  provided  that,  subject  to  the 
preceding  rules,  the  ta.xing  officer  should 
tax  all  bills  of  costs  in  actions  and  other 
proceedings  according  to  the  scale  of  fee» 
and  allowances  then  in  use,  so  far  as  they 
should  apply,  and  for  business  not  com- 
prehended in  that  scale  recourse  should 
be  had  to  the  old  Queen's  Bench  practice 
before  1873.  The  scales  then  in  use  on  the 
common  law  side  of  the  Court  were  a  set  of 
tiiree  scales  established  in  1898,  and  an 
old  scale  which  it  had  been  the  practice  of 
the  Prothonotary  to  apply  in  all  common 
law  proceedings  other  than  actions  at  law 
in  the  technical  sense.  Rule  408  estab- 
lished for  actions  at  law  three  scales  which 
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Avere    identical    with    those    established    in 
1898,     for     which    they    were    substituted. 
These   scales   included   fees   and   allowances    , 
for    qualifying    Avitnesses,   which   Avere    not    i 
provided  for  in  the  old  scale  or  under  the 
Queen's  Bench  practice.  Held,  that  an  appeal 
under   s.    18   came  within  the  meaning  of  the 
words  •'  all  actions  ^nd  other  proceedings  " 
in  Rule  420,   and  therefore  the   appellants 
Avere  entitled  to  these  costs  under  the  scale 
established    by    the    rules    of    1898    and    re- 
-established  in    1902   by   rule   408.     8emhle, 
<>ven  if  there  had  been  no  scale  applicable 
under    those    rules,    a    successful    appellant 
under  s.   18,  to  whom  costs  Avere  awarded, 
Avould  have  been  entitled  to  have  his  costs 
taxed  on  the  same  footing  as   if   the  ques- 
tion had  been  ;tried  under  some  other  juris- 
diction of  the  Court  in  which  similar  ques- 
tions  could  be  raised  and   determined,   and 
in  which  the  costs  of  qualifying  witnesses 
Avould  have  been  allowed  him  on  taxation, 
on   the   principle    stated    in    Kauri    Timber 
■Co.    V.    The    Woosung,    14    X.S.W.W.N.  38. 
Robertson  v.  The  Commissioner  of     Stamp 
Duties,    (100.5)    5    S.R.    (N.S.W.)    622,    re- 
versed.      Robertson     v.     Commissioner     of 
.Stamp    Duties    (N.S.W.) ,    3    C.L.R.    829. 


Assessment  by  Commissioner  —  Effect  o! 
lailure  to  appeal— EstoDDel.l— Sect.  17  of  the 
Act  of  1898  provides  that  the  Commissioner 
of   Stamp   Duties  may,   if  required   by  any 
])erson,   assess   the  duty   payable  upon   any 
instrument,  and  that  any  instrument  upon 
Avhich  the  duty  has  been  so  assessed  shall 
not  be  stamped  otherwise  than   in   accord- 
ance with  such   assessment.     Sect.   18   pro- 
vides   for    an    appeal    from    the    assessment 
of  the  Commissioner  to  the  Supreme  Court 
by    case    stated.      Held,   that    requiring    the 
Commissioner  to  assess  the  stamp  duty  on  a 
document  did  not  amount  to  a  submission 
or  undertaking  to  pay  the  amount  assessed 
\ipon  which   an   action   or   suit   for    its   re- 
covery   could    be    supported.      Quaere,    how 
far,   if   at   all,   failure   to   appeal   from   the 
assessment  in  the  manner  provided  by  the 
Act  would   estop   the   person  Avho   required 
the  assessment  from  afterwards  setting  up 
in    a    proceeding    for    the    recoA'ery    of    the 
amount  assessed  that  the  assessment  was 
incorrect.     Attorney-General  v.   Cobar   Cor- 
poration    (26    X.S.W.W.X..    49).    reversed. 
C.L.R.D.         26 


Cobar    Corporation    Ltd.    V.    Att.-Gen.    for 
K.S.W.,  9   C.L.R.  378. 

II.  DEED  OF  SETTLEMENT. 

Deed  executing  special  power  of  appoint- 
ment—Stamps Act  1892  (Vict.),  (No.  1274), 
ss.  4,  28;  Schedule,  Part  VIIL]— A  deed 
exercising  a  special  power  of  appointment 
created  by  a  settlement,  Avhich  Avas  exe- 
cuted at  the  time  when  no  ad  valorem 
duty  was  payable  thereon,  is  a  "  deed  of 
settlement "  within  the  meaning  of  Part 
VIII.  of  the  Schedule  to  the  Stamps  Act 
1892.  Moffat  v.  Collector  of  Imposts,  22 
V.L.R.  164;  18  A.L.T.  144,  approved.  The 
value  of  the  actual  interest  dealt  with  in 
such  deed  is  the  basis  on  which  the  duty 
is  to  be  assessed.  Armytage  v.  Collector  of 
hnposts,  (1906)  V.L.R.  504;  28  A.L.T.  9, 
reversed.  Davidson  v.  Armytage,  4  C.L.R. 
205. 

Settlement  in  pursuance  of  power  in  will^ 
Appointment  of  new  trustee— New  beneficial 
interest — Exemption— Special    appointment — 
1    Stamps  Act  1892  (Vict.),  (No.  1274),  ss.  27,  28  ; 
I    Schedule,     Division     VIIL]  —  The     question 
I    Avhether  an  instrument  is  or  is  not  taxable 
I     under  the  Stamps  Act   189^2    (Vict.)    must 
be    determined    by    an    examination    of    the 
instrument    itself    and    not    upon    extrinsic 
evidence.     Any  instrument  which  on  its  face 
purports  to  be  the  charter  of  fiiture  rights 
and  obligations  with  respect  to  the  property 
comprised   in   it.    and    which    contains   such 
limitations     as     are     ordinarily     contained 
in  settlements,  is  a  settlement  or  an  agree- 
ment to  settle  within  the  meaning  of  Divi- 
sion VIII.   of  the   Schedule  to  the   Stamps 
Act   1892  Avhether  those  rights   and  obliga- 
tions   could   haA-e   been   established    aliunde 
or  not.     An  instrument  may  be  a  deed  of 
settlement  within  Division  VIII.  although 
it  does  not  create  a  ncAV  beneficial  interest 
in  any  person.     The  contrary  principle  laid 
down  in  Wiseman  v.  Collector  of  Imposts, 
21    V.L.R.    734;    17    A.L.T.   257,   OA'erruled. 
The  words   "  power   of   appointment  "   in   s. 
28    of    the    Stamps    Act    1892    include    any 
authority,     in     AvhateA-er    form    conferred, 
to  make  a  disposition  of  property  by  deed 
or  other  writing,  in  order  to  give  full  effect 
to  the  will  of  the  settlor  or  testator,  and 
the    words    "instrument    of    appointment " 
include    any    instrument    by    which    such    a 
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disposition  is  made.  A  testator  l>y  his 
will  (liiectcd  his  trustees  to  set  aside  a 
fund  on  certain  tr\ists,  and  he  authorised 
them  in  their  discretion  to  cause  the  fund 
to  1)0  settled  upon  trustees  to  be  nomi- 
nated by  them  upon  trusts  corresponding 
with  those  previously  declared.  The  trus- 
tees of  the  will  executed  an  indenture 
which  recited  the  trusts  of  tlie  fund  and 
that  the  trustees  of  tlie  will  would,  ou  exe- 
cution of  the  deed  by  the  other  parties 
thereto,  pay  the  fund  to  those  other  parties. 
The  indenture  then  witnessed  that  the 
trustees  of  the  will  appointed  the  other 
parties  to  be  trustees  of  the  fund,  and  that 
those  trustees  of  the  fund  should  hold 
the  fund  upon  the  trusts  declared  in  the 
will  and  upon  no  other  trusts  whatever. 
The  indenture  then  continued  "  it  being 
the  purpose  and  intent  of  these  presents 
only  to  nominate  or  constitute  trustees  of 
.  .  .  the  fund  to  hold  the  same  upon 
the  trusts  in  the  said  will  declared  con- 
cerning the  same  and  not  to  create  or  aflFect 
any  new  or  existing  beneficial  interests 
therein.  Held,  that  the  indenture  was  a 
deed  of  settlement  within  the  meaning  of 
Division  VIII.  of  the  Schedule  to  the 
Stamps  Act  1892,  but  was  also  an  instru- 
ment of  appointment  in  favour  of  persons 
specially  named  in  the  will  as  the  objects 
of  a  power  of  appointment  within  the  mean- 
ing of  s.  28  of  that  Act,  and  that,  as  duty 
liad  been  paid  on  the  property  in  respect 
of  which  the  power  of  appointment  was 
given,  the  indenture  was  exempted  from 
taxation  under  the  Act.  Per  Iliggitis,  J.:  — 
.\n  instrument  operates  as  an  appointment 
if  it  prescribe  or  declare  the  destination 
of  property  apart  from  any  right  of  owner- 
Bhip  that  the  appointor  may  have.  Chini- 
side  V.  Collector  of  Iniposts,  (1908)  V.L.R. 
433:  29  A.L.T.  260,  affirmed,  but  on  different 
grounds.  DavidJion  v.  Anni/tagc.  4  C.L.R. 
205,  explained  and  distinguished.  David- 
son v.  Chirnside,  7  C.L.R.  324. 

III.  TRAN.SFER  OR  COX^'EYANCE. 

Transfer  or  conveyance  of  land  on  sale — 
Land  used  as  a  racecourse — Duty  payable  on 
consideration  for  conveyance— Business  and 
goodwill — Stamp  Duties  Act  1898  'N.S.W.), 
'No.  27  of  18P8).  s.  4.  Sch.  II.l— By  s.  4.  Soh. 
II.  of  the  Stamp  Duties  Act  1898,  ad 
valorem    duty    is    payable    on    the    amount 


ur  value  of  the  consideration  for  a  transfer 
or  conveyance  of  property  on  sale.  By 
a  transfer  under  the  Real  Property  Act 
1900,  a  company,  the  proprietors  of  land 
used  by  them  as  a  racecourse,  conveyed 
the  land  to  a  new  company  for  £10.000, 
which  was  admitted  to  be  a  fair  value  for 
the  land  alone.  By  a  separate  agreement, 
which  was  only  liable  as  such  to  a  lixed 
duty  which  had  been  paid,  the  vendors,  for 
tlie  consideration  of  32,792  fully  paid-up 
fl  shares  in  the  new  company;  agreed  to 
transfer  to  the  new  company  in  addition 
to  the  land,  their  undertaking,  name,  busi- 
ness, and  goodwill.  The  vendors  had  been 
carrying  on  race  meetings  on  the  land 
under  a  license  from  the  Australian  Jockey 
Club,  on  certain  specified  dates  in  the  year, 
appointed  by  that  club.  This  privilege  was 
the  exclusive  right  of  the  old  company  as  a 
race  club,  and  was  not  attached  to  the 
ownership  of  the  particular  land.  The 
Australian  Jockey  Club  had  agreed  to  trans- 
fer to  tlie  new  company  the  rights  of  the 
old  company  in  this  respect.  The  evidence 
showed  that  this  license  was  of  great  value 
inasmuch  as  it  was  practically  impossible 
without  it  to  carry  on  race  meetings  with 
success  in  New  South  Wales.  Held,  on  the 
facts,  that  the  undertaking,  business,  and 
goodwill  were  separable  from  the  land,  ami. 
having  been  separately  dealt  with  by  the 
parties  as  a  matter  of  contract,  did  not 
pass  by  the  conveyance,  and  that,  therefore. 
ad  valorem  stamp  duty  was  only  payable 
on  £10,000,  the  consideration  for  the  land 
as  stated  in  the  conveyance.  In  re  the 
Ro.^ehill  Racecourse  Company.  (lOO.*))  "> 
S.R.  (X.S.W.)  402,  reversed.  RosehilT 
Racecourse  Co.  v.  Comtnissioner  of  Stamp 
Duties    (X.S.W. K   3   C.L.R   .303. 

Conveyance  on  sale — Partnership  property 
— Dissolution  of  partnership — Sales  to  one 
partner  of  other  partners'  shares  in  partner- 
ship—Stamp Duties  Act  1898  (N.S.W.)  (No. 
27  of  18^8),  s.  3.  Sched.  2.1  In  I'.ill  tbo 
appellant  was  a  member  of  two  partner- 
ships, one  consisting  of  him.self  and  A.,  and 
the  other  of  himself  and  A.  and  B.  The 
partnership  assets  consi.sted  in  both  cases 
of  pastoral  property  comprising  land,  stock 
and  the  us\ial  accessories,  the  legal  title 
to  the  land  being  vested  in  the  appellant. 
By   the  deeds   of   partnersliip  the  appellant 
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declared  himself  a  trustee  for  the  members 
of  the  respective  firms  of  the  land,  stock 
and  premises.  In  the  beginning  of  1912 
the  appellant  agreed  to  buy  out  the  shares  [ 
of  his  respective  partners  as  from  31st 
December,  1911.  Shortly  afterwards  the 
appellant  agreed  to  sell  to  third  parties  | 
for  a  lump  sum  the  whole  of  the  property 
which  had  been  the  partnership  assets.  On  j 
23rd  April,  1912,  a  deed  was  executed  which  [ 
was  made  between  the  appellant  and  A.  and  i 
B.  After  reciting  the  previous  partner-  j 
ships,  that  the  appellant  had  purchased  | 
the  shares  of  A.  and  B.  in  the  partnerships, 
that  it  had  been  agreed  that  the  partner- 
ships should  be  dissolved,  that  the  appellant 
had  agreed  to  sell  the  whole  of  the  pro- 
perties to  the  third  parties,  and  that  the 
parties  had  agreed  to  enter  into  the  agree- 
ment testified  by  the  deed,  the  deed  wit- 
nessed that  in  pursuance  of  the  said  agree- 
ment and  in  consideration  of  the  premises 
(1)  the  several  parties  dissolved  the  two 
partnerships,  which  should  be  deemed  to 
have  been  dissolved  as  from  31st  December, 
1911;  (2)  A.  and  B.  ratified  and  confirmed 
the  sale  by  the  appellant  to  the  third  parties 
and  requested  him  to  transfer  and  assign 
the  station  properties,  stock,  plant  and 
chattels  or  so  much  thereof  as  might  be 
absolutely  vested  in  him  or  as  to  which 
he  might  have  declared  any  trust  in  their 
favour,  to  the  purchasers  in  terms  of  his 
agreement  for  sale;  (3)  the  appellant  cove- 
nanted to  pay  all  partnership  debts  and 
costs  of  sale;  and  (4)  each  of  the  parties 
mutually  released  the  others  from  all 
claims  in  respect  of  partnership  dealings 
up  to  and  inclusive  of  31st  December,  1911. 
Held,  by  Griffith,  C.J.,  and  Barton,  Ji, 
{Isaacs,  J.,  dissenting),  that  the  deed  of 
23rd  April,  1912.  was  not  in  respect  of  the 
sale  of  the  shares  of  A.  and  B.  in  the  re- 
spective partnerships  a  "  conveyance  on 
sale"  within  the  meaning  of  the  Stamp 
Duties  Act  1898,  which  defines  "convey- 
ance "  as  meaning  "  any  istrument  or  deed 
whereby  property  is  vested  in  any  person 
or  transferred  or  conveyed  from  one  person 
to  another."  McCaugheif  v.  The  Commis- 
sioner of  Stamp  Duties  (X.S.W.),  18  C.L.R. 
475. 

Conveyance  on  sale— Property  transferred 
to  company  not  in  existence — Company  sub- 
sequently formed  —  Consideration  —  Shares 


in  company  allotted  to  grantor  and  his  sons — • 
Value  of  shares — Memorandum  and  articles 
of  association — Stamp  Act  1894  (  Qd.)  (58  Vict. 
No.  8),  s.  49  Companies  Act  1863  (Qd.)  (27 
Vict.  No.  4),  s.  15 — Companies  Act  Amend- 
ment Act  1889  (Qd.)  (53  Vict.  No. 
18),  s.  28.]— Sect.  49  of  the  Stcnnp 
'Act  1894  (Qd.)  provides  that,  for  the 
purposes  of  the  Act,  "  "Conveyance  on  sale" 
includes  every  instrument  .  .  .  wherebj' 
any  property,  or  any  estate  or  interest  in 
any  property,  upon  the  sale  thereof,  is 
transferred  to  or  vested  in  a  purchaser  or 
any  other  person  on  his  behalf.  "  P.,  who 
was  the  owner  of  certain  lands  under  the 
general  law  and  under  the  Heal  Property 
Acts  (Qd.),  executed  four  instruments  with 
respect  to  such  lands,  namely,  an  indenture, 
dated  27th  June,  1911,  purporting  to  grant 
the  land  under  the  general  law,  valued  at 
£41,860,  to  a  company  not  then  in  existence, 
"  freely  and  voluntarily  and  without  any 
valuable  consideration;  "  and  on  the  same 
day  a  memorandum  of  transfer  to  the  com- 
pany of  a  portion  of  the  land  under  the 
Real  Property  Acts  "  in  consideration  of 
the  sum  of  5s.  sterling  paid  "  to  him  by  the 
company,  such  portion  being  of  tne  value 
of  £6,000,  and  on  18th  August,  1911,  two 
similar  memorandums  of  transfer  to  the 
company  of  two  other  portions  of  such  land, 
valued  at  £246  and  £200  respectively.  On 
29th  June  1911  the  company  was  registered 
under  the  Companies  Acts  (Qd.) — the  me- 
morandum and  Articles  of  Association  being 
signed  by  P.,  his  five  sons  and  T.  (the 
manager  of  his  Queensland  property)  each 
as  the  holder  of  one  share.  The  memoran- 
dum of  association  set  out.  as  one  of 
the  objects,  that  the  company  was  to  dis- 
tribute the  property  of  the  company  in 
specie  among  the  members,  and  provided 
that  the  capital  of  the  company  was  £50,000 
divided  into  50,000  shares  of  fl  each,  of 
which  45,000  were  to  be  deemed  for  all 
purposes  fully  paid  and  were  to  be  allotted 
thus:  to  P..  19,999;  to  each  of  his  sons, 
5.000.  and  to  T..  1.  One  of  the  Articles  of 
Association  provided  that  the  company 
should  forthwith  enter  into,  and  the  directors 
should  carry  into  effect,  an  agreement  to 
allot  the  45,000  shares  as  specified  in  the 
memorandum    of   association,   which    agree- 
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ment  was  subsequently  duly  exeeuted  by 
the  seven  persons  above  mentioned  and  by 
the  company,  and  the  specified  allotment 
•was  made  of  the  45,000  shares.  The  inden- 
ture and  the  first  mentioned  memorandum 
of  transfer  were  lodged  for  registration  on 
the  2nth  June,  1911  and  duly  registered, 
and  the  company  went  into  possession  and 
retained  possession  of  the  lands  comprised 
therein  as  owner.  Held,  that  as  between 
the  company  and  P.  there  was  a  sale  of 
the  lands  within  the  meaning  of  the  Stamp 
Act  1894.  and  that  each  of  the  four  instru- 
ments was  chargeable  with  duty  as  a  con- 
veyance on  sale  within  the  meaning  of  s. 
49  of  that  Act.  Sect.  28  of  the  Companies 
Act  Atnendment  Act  1889  (Qd.)  provides 
that  "  Every  share  in  any  company  shall 
be  deemed  and  taken  to  have  been  issued 
and  to  be  lield  subject  to  tlic  ])ayment  of 
the  whole  amount  thereof  in  cash,  unless 
the  same  shall  have  been  otherwise  deter- 
mined by  the  memorandum  of  association 
or  by  a  contract  duly  made  in  writing,  and 
filed  with  the  Registrar  of  Joint  Stock- 
Companies  at  or  before  the  issue  of  such 
shares.  "  No  contract  had  been  filed  under 
that  section.  Tlrld,  that,  wiiether  the  sec- 
tion had  or  had  not  been  complied  with, 
the  circumstances  were  such  that  the  shares 
should  be  valued  as  fully  paid.  In  re  Par- 
hunj  Estates  Ltd.  (1012)  S.R.  (Qd.)  268, 
reversed.  Commissioners  of  Stamps  v. 
Parhurri  Estates  Ltd.,  16  C.L.R.  521. 

Transfer  upon  sale  Contract  for  sale  of 
gold  mine — Consideration,  partly  in  shares 
and  partly  in  cash— Value  of  consideration — 
Stamp  Act  1882  iW.A.)  (46  Vict.  No.  6),  ss. 
46,  49.1 — Where  the  consideration  for  the 
sale  of  certain  gold  mining  leases  was 
expressed  in  the  agreement  of  sale  to  be 
£400.000,  to  be  paid  by  the  issue  of  300,000 
shares  of  £1  each,  fully  paid  up,  and 
£100,000  ca.sh.  which  in  the  agreement  of 
sale  the  vendor  agreed  to  immediately  ex- 
pend in  the  purchase  of  100.000  shares, 
and  the  value  of  the  shares  had  increaseil 
lietween  the  date  of  the  sale  and  that  of 
the  actual  transfer:  Held,  tliat  for  the 
purpose  of  assessing  stamp  duty  under  s. 
46  of  the  Stamp  Act  1S82  (W.A.)  in 
respect  of  the  transfer,  the  consideration 
was  to  be  taken  to  be  £400,000.  The  Crown 
V.  Bullfinch  Pti,.  (W.A.)  Ltd..  15  C.L.R. 
44.'?. 


IV.  ACTIOX  FOR  RECOVERY. 

Suit  In  Equity  by  Attorney-General— Fine 
for  delay  in  stamping  -Penalty  for  not  stamp- 
ing, how  recoverable  "  Action  of  debt  in  the 
Supreme  Court  "  Assessment  by  Commis- 
sioner—Effect of  failure  to  appeal  -Estoppel 
-  Stamp  Duties  Act  1898  (N.S.W.)  (No.  27  of 
1898).  ss.  4,  14,  69— Stamp  Duties  (Amend- 
ment) Act  1904  (N.S.W.)  (No.  24  of  1904),  s. 
17,  Schedule.]— By  s.  (i  of  the  Slajnp  Dalies 
.let  1898  stamp  duty  is  chargeable  in  re- 
spect of  certain  instruments  mentioned  in 
the  Act  and  Schedules,  which  include  agree- 
ments, at  rates  specified.  The  duty  is  in 
some  cases  a  fixed  sum  in  respect  of  each 
instrument  and  in  others  ad  valorem.  The 
consequence  of  failure  to  stamp  in  accord- 
ance with  the  Act  is  in  some  instances  that 
the  instrument  is  void,  in  others  that  the 
person  executing  or  the  person  accepting  it 
is  liable  to  a  penalty;  and  no  unstamped 
document  is  admissible  in  evidence,  except 
in  criminal  proceedings,  or  registrable. 
There  is  also  (s.  14)  a  fine  of  20  per  cent, 
payable  for  delay  in  payment  of  stamp 
duty.  In  some  instances,  but  not  with 
respect  to  agreements,  there  are  express 
provisions  having  the  effect  of  making  the 
amount  of  duty  a  del)t  due  to  the  Crown 
from  the  person  mentioned,  and  s.  69  pro- 
vides that  any  penalty  incurred  under  the 
Act  may  be  recovered  either  before  justices 
or  by  "  action  of  debt  in  the  Supreme  Court 
in  the  name  of  the  Attorney-General."  The 
Stamp  Duties  {Amendment)  Act  1904,  s. 
17,  provides  that  certain  instruments  men- 
tioned in  the  Schedule,  including  certain 
agreements,  shall  be  stamped  within  a  cer- 
tain time  after  execution,  and  if  not  so 
stamped  the  persons  mentioned  in  the 
Schedule  respectively  sliall  be  liable  to  a 
'•  fine  not  exceeding  £25.  "  Held,  that  no 
suit  or  action  would  lie  for  the  recovery 
of  the  stamp  duty  chargeable  on  an  agree- 
ment or  for  the  fine  of  20  per  cent,  for 
delay  in  stamping.  In  an  information  by 
the  Attorney-General  in  the  form  of  a  suit 
in  equity  for  the  recovery  of  ad  valorem 
stamp  duty  on  an  agreement  alleged  to  be 
within  8.  17  of  the  Act  of  1904,  together 
with  a  fine  of  20  per  cent,  under  s.  14  of 
the  Act  of  1808  for  late  stamping,  and  a 
sum  of  £25  claimed  as  a  '"  penalty  "  for 
faihne  to  stamp  within  the  time  prescribed, 
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under  s.  17  of  the  Act  of  1904.  Held,  that 
the  suit  would  not  lie  for  recovery  of  the 
stamp  duty  or  for  the  fine  of  20  per  cent., 
and  that  even  if  the  £25  chargeable  under 
s.  17  of  the  Act  of  1904  was  a  penalty 
within  the  meaning  of  s.  69  of  the  Act  of 
1898.  which  wa3  doubtful,  a  suit  in  equity 
was  not  an  "  action  of  debt  in  the  Supreme 
Court "  within  the  meaning  of  that  section, 
and  the  suit  must  th'jrefore  fail  as  to  that 
also.  Cobar  Corporation  Ltd.  V.  Atty-Goi. 
for  X.S.W.,  0  C.L.R.  378. 

V.  FEDERAL    INSTRUMENTALITY. 

Cheque  drawn  on  Commonwealth  Bank — 
State  tax  upon  operation  of — Stamp  Act  1894 
(Qd.)  (58  Vict.  No.  8),  s.  26— Commonwealth 
Bank  Act  1911  (No,  18  of  1911),  s.  7— The  Con- 
stitution (63  &  64  Vict.  c.  12),  ss.  51  (xiii.) 
(XXXiX.),  114.]— The  Stamp  Act  1894  (Qd.) 
by  s.  26  imposes  a  stamp  duty  of  one  penny 
on  every  inland  bill  of  exchange  payable 
on  demand  (which  term  includes  a  cheque 
on  a  banker ) .  and  imposes  a  penalty  upon 
any  person  who  issues  such  a  bill  of  ex- 
change not  duly  stamped.  Held,  that  that 
section  is  enforceable  against  a  private 
citizen  of  Queensland  who  draws  a  cheque 
upon  the  Commonwealth  Bank  of  Australia 
in  respect  of  a  current  account  in  that 
Bank.     7/ci)!f>-  v.  Scott,  19  C.L.R.  381. 

Imposition  by  State  on  Commonwealth 
agency.] — •See  Constitutional  Law.  D' Em- 
den   V.    Pedder,    I   C.L.R.   91. 

Transfer  of  property — Land  acquired  by 
Commonwealth  for  public  purposes — Tax- 
ation of  Commonwealth  Instrumentality  by 
State.] — See  Constitutional  Law.  Coyn- 
monwealth  v.  New  South  Wales,  3  C.L.R.  807. 

VI.    VOLUNTARY    SETTLEMENT. 

Death  duty — Voluntary  settlement — Rate  of 
duty  payable  on  property  settled  and  property 
belonging  to  testator — Aggregation  of  settled 
property  and  property  passing  under  will — 
Stamp  Duties  Act  1898  (N.S.W.)  (No.  27  of 
1898),  s.  49 — Stamp  Duties  (Amendment)  Act 
1904  (N.S.W.)  (No.  24  of  1904).  ss.  21,22.]— 
The  provision  in  s.  22  (/)  of  the  Stamp 
Duties  {Amendment)  Act  1904  that,  "for 
the  purpose  of  assessing  the  amount  of  the 
duty,  the  estate  shall  be  deemed  to  be  the 


estate  of  the  person  dying,  "  refers  to  the 
duty  payable  in  respect  of  property  passing 
under  a  voluntary  settlement  under  s.  49 
(2)  (e)  of  the  Stamp  Duties  Act  1898.  It 
does  not  refer  to  the  duty  payable  on  the 
estate  which  belonged  to  the  testator  at 
his  death.  Heward  v.  The  King,  3  C.L.R. 
117.  followed.  Dent  v.  Cotnmissioner  of 
Stamp  Duties,  9   C.L.R.  406. 

Voluntary  settlement  of  station  property 
and  stock— Life  interest  reserved  to  settlor 
—  Increase  of  stock  between  date  of  settle- 
ment and  death  of  settlor — Assessment  of  duty 
— Value  of  property  at  death  of  settlor.]— In 
the  case  of  property  passing  under  a  volun- 
tary settlement  under  s.  49  (2)  (e)  of  the 
Stamp  Duties  Act  1898  where  the  settled 
property  consists  of  a  station  and  live 
stock,  duty  is  payable  upon  the  value  of 
the  property  at  the  death  of  the  settlor  in 
its  then  condition,  including  the  increase, 
if  any,  in  the  live  stock  upon  the  station 
between  the  date  of  the  settlement  and  the 
death  of  the  settlor.  So  held  by  Griffith, 
C.J.,  and  O'Connor,  J.  (Isaacs,  J.,  dissent- 
ing). Dent  V.  Commissioner  for  Stamps, 
9  S.R.  (N.S.W.),  180,  reversed  on  the 
first  point,  and  affrmed  on  the  second  point. 
Dent  v.  Comynissioner  of  Stamp  Duties,  9 
C.L.R.    406. 


STATE. 

See  Conciliation  and  Arbitration — 
Constitutional  Law — Practick  —  Elec- 
tions. 


STATUTE. 


Commonwealth  —  Declaratory  order  as  to 
validity.] — See  Practice.  Bruce  v.  Cotn- 
nwnwealth  Trade  Marks  Label  Associatio7i, 
4  C.L.R.  1569. 

Contracting  out  of  benefit  conferred  by.] — 

See    Insurance.     Equitable    Life    Assurance 
of   U.S.   V.    Bogie,   3  CL.R.   878. 


STATUTE  OF  DISTRIBUTION. 

See  ]\Iarried  Woman. 
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STATUTE  OF  FRAUDS. 

Agreement  to  procure  loan  on  mortgage — 
Contract  concerning  interest  in  land— Instru- 
ments Act  1890  (Vict.)  (No.  1103).  s.  208.]— An 
oral  contract  1\v  whicli  tlicdofendants  agreed 
to  raise  for  the  plaintiff  the  sum  of  £84,000  on 
the  security  of  the  plaintiff's  station  is  not  a 
contract  concerning  an  interest  in  land,  and 
ia  not  within  the  Statute  of  Frauds.  _6ray 
V.    Dalgety    &    Co.,  Ltd.,    19  C.L.R.   356. 

Negotiations  in  code  cablegrams  —  Oiler 
and  acceptance.] — See  Contract.  Howard. 
Smith  d-  Co.   V.    Varawa.   5  C.L.R.   68. 

Part  performance— 29  Car.  II.  c.  3,  s.  7.]— 
Possession  to  constitute  part  performance 
under  the  Statute  of  Frauds  must  be  un- 
equivocally attributable  to  independent 
ownersliip  by  the  person  claiming  the  land. 
(iarrrft   V.   U K.^t raiKje,    13   C.L.R.   4.30. 

Part  performance  —  Ratification.]  —  See 
Landlord  and  Tenant.  'Thomas  v.  The 
Croton,  2  C.L.R.  127. 

Sale  of  land  Contract  contained  in  several 
documents — Reference  from  one  document 
to  another.] — Where  a  memorandum  of  a 
contract  is  souglit  to  be  constituted  from 
several  dociunents,  the  reference  in  the 
document  signed  by  the  party  to  be  charged 
nnist  be  to  some  other  document,  the  iden- 
tity of  which  may  be  proved  by  parol  evi- 
dence, and  not  merely  to  some  transaction 
in  the  course  of  which  another  document 
may  or  may  not  iiave  l)een  written.  Held, 
Iherefore,  that  tlie  words  "  purchase 
iiioncv  ■■  ill  ;i  ici(.i])t  ^ivi'ii  by  the  vendor 
(,f  bind  for  a  sum  of  money  ""  l)eiiif;  a  deposit 
and  first  purcbase  money  "  coubl  not  refer 
to  anotlier  docimient.  Th<>i)i.so)i  v.  Mchinr.^^ 
12  C.L.R.  062. 

Agreement  by  tenant  to  surrender  leasehold 
— Executed  agreement  Surrender  by  opera- 
tion of  law  Statute  of  Frauds  (29  Car.  II.  c. 
3),  ss.  3,  4 — Admissibility  of  parol  evidence.] 
— .See  La-ndlord  and  Tenant.  Bagnall  v. 
While,  4  C.L.R.  89. 


Commercial  Bank  of  Australia  v.  Colonial 
Finance,  Mortgage,  Investment  tb  Ouarantee. 
Corporation,  4  C.L.R.  57. 


STATUTES,  IMPERIAL. 

English   Statutes— 10  &  11    Wm.  III.  c.  17, 
ss.   2,    3   in   force  in   N.S.W.]— .l/u/ua/  Loan 


Agency  Ltd. 
72. 


V.  Ait-Gen.  (.V.>S-.Tr.)  9  C.L.R. 


42  Geo.  III.  c.  119,  s.  2  in  force  in  N.S.W. 


lb. 


Imperial,  applicable  to  New  South  Wales — 
Vagrancy  Act,  5  Geo.  IV.  c.  83 — Repeal  by 
implication— 9  Geo.  IV.  c.  83—6  Will.  IV.  No. 
6  (N.S.W.).]— See  Vagrancy.  Mitchell  v. 
Scales,   5   C.L.R.   405. 

Imperial,  capable  of  being  applied  In  N.S.W. 
— Laws  of  England  introduced  into  N.S.W.  by 
first  colonists.] — See  Ancient  Lights.  De- 
lohery  v.  Permanent  Trustee  Co.  of  N.S.W-, 
1  C.L.R.   2S3. 

Imperial,  introduced  into  colony  on  settle^ 
ment— 28  Hen.  VIII.  c.  7,  s.  11— Nullity  o 
marriage — Prohibited  degrees.] — See  Hus 
BAND  and  Wife.  Miller  v.  Major,  4  C.L.R 
219. 

Imperial,  in  force  in  New  South  Wales — 
Lotteries.] — Sec  Gaming  and  Wagering. 
Quan    Yick  v.  Hinds,  2  C.L.R.  345. 


STATUTES,  INTERPRETATION 

OF. 

cor.. 

I.  Applic.\tion  of  to  Cuown 

812 

II.  Consolidating  Statute.  . 

813 

III.  Repeal— See  also  Consolidating 

St.atute   .  . 

^  814 

IV.  Retrospective  Legisl.^tion      . . 

815 

V.  Statutes  of  State 

815 

VI.  Taxing  Act           

815 

VII.  General 

816 

See  Crown  Lands.     Higgins  v.    Berry,    6 
C.L.R.  618. 


STATUTE  OF  LIMITATIONS. 

Continuing  guarantee — Liability    of  surety 
Interest.] — "^Ve     Principal    and    Surety. 


1.   .APPLICATION  OF  TO  CROWN. 

Protection  of  servants  and  agents  of  Crown.] 

— -S'ee  Crown.  Roberts  v.  Ahem,  1  C.L.R  .406- 
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Rule  as  to — How  far  State  Government  sub- 
ject to  Commonwealth  legislation.] — See  Con- 
stitutional Law.  R.  v.  Sutton,  5  C.L.R. 
789. 

Statute  not  binding  on  Crown— Stamp  duty 
on  transfer  of  property — Land  acquired  by 
Commonwealth  for  public  purposes — Taxation 
of  Commonwealth  instrumentality  by  State.] 
— See  Constitutional  Law.  Commoynoealih 
V.  New  South   Wales,  3  C.L.R.  807. 

II.  CONSOLIDATING  STATUTE. 

*    .S'ee  Akrest.     Nolan  v.  Clifford,   1  C.L.R. 
429. 

Alteration  ol  Statute  or  common  law — 
Liberty  of  subject.] — In  dealing  with  a  con- 
.^olitUiting  statute  the  Court  will  consider 
the  pre-existing  law,  and,  if  the  statute 
is  one  affecting  the  liberty  of  the  subject, 
will  not  construe  it  as  amending  the  sta- 
tutes consolidated,  or  altering  the  common 
law.  unless  the  intention  of  the  legislature 
to  make  such  a  change  in  the  law  is  shown 
by  clear  words,  yolan  V.  Clifford,  1  C.L.R. 
42!». 

Construction.] — The  comtrucfcion  of  a  con- 
«olidating  statute  depends  on  its  language 
as  applied  to  the  subject  matter  considered    j 
as  at   the   date  of  its   enactment.    Mayhury 
V.    I'loirman.    16    C.L.R.    468.  | 

Construction  —  Crimes  Act  1900  (N.S.W.)  ' 

(No.  40)  s.  407.] — Principles  of  construction  j 
of  consolidating  Act  considered.     Riddle   v. 

The  King.  12  C.L.R.  622.  | 

Effect  of  consolidating  Act  upon  Inter-  i 
■vening  amending  Act — Observations  on  the 
principles  to  be  applied  in  the  construction  of 
consolidating  Acts.] — -See  Sennett  v.  Min- 
ister for  Public  Works  (N.S.W.),  1  C.L.R. 
372. 

Repeal  —  Re-enactment.]  —  See  Arkkst. 
Ferris  v.  Martin,  2  C.L.R.  525. 

Repeal   of   enactment   modifying  common 

law — Revival    of    previously    existing    law —  j 

Intention  of  legislature.] — The  repeal  of  an  ! 

•enactment    altering    the    common    law    does  ; 

not  necessarily  revive  the  common  law  that  i 

was  displaced  by  the  repealed  enactment;  it  ^ 


merely  raises  a  presumption  that  such  a 
revival  was  intended.  If  the  repealing 
enactment  is  a  consolidation,  and  it  ap- 
pears from  it,  or  from  other  enactments 
that  may  properly  be  read  with  it,  that 
the  legislature  intended  to  leave  the  law 
as  it  stood  at  the  time  when  the  repealing 
enactment  was  passed,  the  presumption  as 
to  revival  of  tlie  common  law  is  rebutted. 
Principles  of  construction  of  consolidating 
statutes  considered.  Smith  v.  MursJuiU 
(1906),  6  S.R.  (N.S.W.) ,  480  affirmed. 
Marshall  v.  Smith,   4  C.L.E.   1617. 

III.  REPEAL. 

See  aUo  Consolidating  Statute. 

Construction  —  Judicial  interpretation — 
Re-enactment.l-^Tho  rule  that,  when  par- 
ticular words  in  a  statute  have  received 
judicial  interpretation  and  the  statute  is 
subsequently  repealed  and  re-enacted  in 
identical  terms,  the  words  in  the  new 
enactment  should  be  construed  in  the  sense 
previously  attributed  to  them  by  the  Courts 
has  no  application  where  the  received  inter- 
pretation is  not  the  result  of  considered 
decisions  '  upon  the  meaning  of  particular 
words,  but  of  mere  expressions  of  opinion 
on  a  point  not  necessary  for  the  decision 
of  the  particular  case.  Rule  stated  by 
Lord  Macnaghtcn  in  Hamilton  v.  Baker, 
The  "Sara,"  14  App.  Cas.  200.  at  pp.  221. 
222,  applied.  ^]'iUiams  v.  Dunn's  Assignee, 
6  C.L.R.  42.5. 

Implied  repeal.] — See  Crown  Lands.  Hack 
V.  Minister  for  Lands  (N.S.W.),  3  C.L.R.  10. 

Repeal,] — See  Crown  Lands.  Phillips  v. 
Lyrich,  5  C.L.R.   12. 

Repeal  and  re-enactment  with  modifica- 
tions.]— Where  a  provision  in  a  statute  has 
been  judicially  interpreted,  and  the  legis- 
lature subsequently  in  a  consolidating  sta- 
tute repeals  that  provision  and  substitutes 
for  it  a  provision  in  substantially  different 
language,  it  is  to  be  presumed,  prima  facie, 
that  they  intended  to  alter  the  law  as 
declared  by  the  previous  decisions.  Golds- 
hroiigh.  Mart  d  Co.  V.  Larcombe,  5  C.L.R. 
263. 

Repeal  by  implication  —  Provisions  of  later 
Act  inconsistent  with  those  of  earlier  Act — 
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Proviso  or  exception  from  earlier  Act.l— ^>e 
Crows  Lands.  Goadwtn  v.  Phillips,  7 
I'.L.R.   1. 

IV.     RETROSPECTIVE     LEGISLATION. 

Retrospective  effect.]— .SVr  Money  Lender. 
MilsfjH  V.  Moss,  8  C.L.R.  146. 

Effect  of.] — Tlip  High  Couit  hoM  that  the 
CommoiiweaUli  Court  of  Conciliation  and 
Arbitration  had  no  jurisdiction  to  entertain 
a  plaint  made  hv  an  association  dc  facto 
rt-iisternl  under  the  ('ommonimilth  Con- 
riliatinn  inifl  ArhHrtition  Art  V.Mi.  In  1!>11 
an  amending  Act  was  passed.  Held,  by 
Griffith,  CI.,  and  Barton,  J.  (Isaacs,  J., 
and  Uiijgin.s,  J.,  dissenting),  that  s.  4  of 
the  amending  Act  only  operated  so  as  to 
validate  the  plaint  as  from  the  date  of 
the  passing  of  that  Act.  Enginedrivers' 
Case,   H\  C.L.K.  245. 

V.  STATUTES  OF  STATE. 

Construction  —  General  words  —  In- 
fringement of  Commonwealth  Consti- 
tution.] —  General  words  in  a  State  Act 
should,  if  possible,  be  so  construed  that  the 
application  of  the  Act  will  not  infringe  the 
Commonwealth  Constitution.  D'Emdcn  v. 
Fcdder,  1  C.L.R.  01. 

Construction  by  State  Court— Recognition 
by  High  Court.]- .^Jem^./f  :  Thr^  High  Court 
■will  be  reluctant  as  a  general  rule,  to  put 
a  different  construction  upon  the  statutes 
of  a  State  from  that  which  the  Supreme 
Court  of  the  State  itself  has  declared  to 
be  their  true  construction;  at  any  rate 
unless  its  decision  is  directly  invited  by 
way  of  appeal,  either  from  the  same  Court, 
or  from  the  Court  of  another  State  in  a 
case  involving  the  construttion  of  identical 
words.  Griffith,  C..T.:  Ro,ul  v.  The  Common^ 
wealth,   1   C.L.R.   13. 

Inconsistency  with  Constitution  of  State  - 
Powers  of  legislatures  under  written  Con- 
stitutions.]— .''V^  iNfOMK  Tax.  fnoprr  v. 
Commissinnfr  oj  lurmnr  Tax  iQd.).  4  C.L.R. 
1.304. 

VI     TAXIN<;    ACT. 

Wharfage  rate  on  goods  Exception  of 
named    goods     Burden   of   proof.] — See   Evi- 


DENCE.     Cuming   Smith  db  Co.    v.    Melbourne 
Harbour  Trust  Commissioners,  2  C.L.R.  735. 
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Construction  —  Ambiguity.]  — Where  the 
language  of  an  enactment  is  susceptible  of 
two  constructions,  regard  must  be  had  to 
the  general  object  and  purpose  of  the  Act, 
and,  if  the  act  done  is  not  within  the 
general  purview  of  tlie  statute,  regard  may 
be  had  to  the  consequences  of  either  con- 
struction. If  one  construction  will  da 
manifest  injustice  and  the  other  avoid  it, 
the  latter  construction  should  be  adopted^ 
Ingham    v.    Hie   Lee,    15    C.L.R.    267. 

Construction  of  word  "  may."]  —  See 
MINE.S.     Smith  V.  Watson,  4  C.L.R.  802. 

Preamble  —  Ambiguity.]  —  See  Trespas* 
TO  Land.  Bowtell  v.  Goldsbrough,  Mort  d:^ 
Co.,   3  C.L.R.  444. 

Construction  —  Remedial  Act  —  Alteration 
of  law — Reservation  of  existing  rights- 
Sydney  corporation  (Amendment)  Act  190& 
(N.S.W.)  (Ho.  27)  s.  11.] — See  Landlord  and 
Tenant.  B.  Bebarfeld  <k  Co..  Ltd.  v.  Mac- 
intosh db  Corner,  12  C.L.R.  139. 

Construction  —  Rule  of  —  Common  law — 
alteration.] — All  Acts  altering  the  common 
law  are  to  be  taken  to  alter  it  only  so  far 
as  is  necessary  to  give  effect  to  the  express, 
provisions  of  the  Act.  Hocking  v.  Western 
Australian    Rani-.   0   C.L.R.   738. 

Construction  of  statute — Jurisdiction  of 
legislature.]- /"'-r  Griffith.  C.J.— As  a  rule 
of  construction  it  should  be  a.ssumed  primn 
facie  that  tlie  legislature  did  not  intend  to 
interfere  with  matters  wholly  outside  its 
territorial  limits,  or  to  impose  a  tax  upon 
transactions  in  respect  of  property  not 
either  actually  or  ])otentially  within  those 
limits.     Hughes  V.  Miinn,.  0  C.L.R.  280. 

Construction  Operation     of     existing 

statutes  relating  to  the  same  subject  matter.) 
— See  Crown  Land.s.  Mini.fter  for  Land/t 
(A'.N.ir.)d-  Perry  v.  Bank  of  New  South 
UV,/ry.  0  C.L.R.  322. 

Construction  of  statute— Punctuation.] — 
The   punctuation   of   statutes   does   not   con- 
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trol  the  sense  if  the  meaning  is  otherwise 
reasonably  clear.  Charlton  Shire  v.  Ruse, 
14  C.L.R.'220. 

Effect  of  subsequent  legislation — Right  of 
appeal  from  Land  Board — Crown  Lands 
Amendment  Act  1908  (N.S.W.),  s.  42.]— This 
section  does  not  operate  retrospectively  to 
take  away  any  riglit  of  appeal  already 
accrued.  Willmott  v.  Kauflinc,  9  C.L.R. 
36. 


STATUTORY. 

Statutory  directions,  evidence  of  compliance 
with  —  Sale  of  adulterated  liquor.]  —  See 
Adulteration.  Hughes  v.  Steel,  5  C.L.R. 
755. 

Statutory  discretion,  how  to  be  used  — 
Statutory  authority.]  —  See  Negligencf,. 
Sermon  v.  Commissioner  of  Railways,  5  C.L.R. 
239. 

Statutory  duty  —  Exemption  —  Require- 
ment of  giving  notice  —  Certain  class  exempt.] 
— See  Cattle  Slaughtering.  Tindal  v. 
Caiman,  3  C.L.R.  150. 

Statutory  obligation  —  Fixing  water  pipe  in 

surface  of  street — Liability  of  owner  for  non- 

-  repair  —  Negligence.]  —  See  Nuisance.  Birch 

V.    Australian    Mutual    Provident   Society,    4 

C.L.R.   324. 

Statutory  prohibition  treated  as  appeal.] — 

.SVe  Immigration  Restriction.       Alexander 
V.  Donohoe,  4  C.L.R.  781. 


STATUTORY  REGULATION. 

Inconsistency — Ultra  vires — Deduction  of 
wages  during  sickness  —  Pacific  Island 
Labourers  Act  1880  (Qd.),  (44  Vict.  No.  17), 
s.  47 — Pacific  Island  Labourers  Act  Amend- 
ment Act  1884  (Qd.)  (47  Vict.  No.  12),  s.  3.]— 
The  Pacific  Island  Labourers  Act  Amend- 
ment Act  1884  (Qd.).  provides  (s.  3)  that 
"  all  agreements  for  service  made  witli 
Islanders  wliether  the  stipulated  time  for 
their  return  to  their  native  islands  lias 
arrived  or  not  shall  be  in  the  form  in 
Schedule  G.  to  the  principal  Act  or  to  the 


like  effect, "  &c.  Schedule  G.  contains,. 
inter  alia,  a  provision  that  no  wages  shall 
be  deducted  for  medical  attendance.  By  s. 
47  of  the  Act  of  1880  the  Governor-in- 
Council  is  empowered  to  make  regulations 
"  not  inconsistent  with  the  provisions  of  the 
Act  for  the  due  and  effectual  execution  of 
the  provisions  thereof  and  respecting  any 
matter  or  thing  necessary  to  give  effect  to- 
the  objects  of  this  Act.  "  &c.  A  regulation,, 
purporting  to  be  made  in  pursuance  of  this 
section,  was  made  on  25th  February.  1896, 
which  provided  (Xo.  5)  that  "  Xo  employer 
of  a  time-expired  Islander  shall  be  re- 
quired to  pay  the  Avages  of  any  such  Islandei- 
during  sickness.  "  &c.  In  a  proceeding  by 
respondent,  a  time-expired  Islander,  to- 
recover  a  .sum  of  money  representing  wages- 
deducted  by  his  employer  during  sickness.. 
If  eld,  affirming  the  decision  of  the  Supreme 
Court  of  Queensland:  Tockassie  v.  Young,. 
(1905)  St.  R.  Qd.  110,  that  regulation  5- 
did  not  fall  within  tlie  enabling  words 
of  s.  47  of  the  Act,  and  was  consequentlr 
inoperative  to  alter  the  law  by  whicli  tlie 
l)arties  to  the  engagement  were  governed, 
and  that  as  the  actual  written  agreement 
for  service  contained  no  stipulation  for 
such  a  deduction,  the  respondent  was  en- 
titled to  recover.  Young  v.  Tockassie,  2 
C.L.R.    470. 


STAY. 

stay  of  common  law  action  —  Partnership 
— Action  for  winding  up.] — See  Partner- 
ship.     Wilson   V.    Carmichael.   2   C.L.R.    191- 

Stay  of  execution  by  injunction  in  Equity.] 

— See    Conversion.       Hill     v.    Ziymack,     1 
C.L.R.  352. 

Stay  of  proceedings  —  Powers  of  committee 
of  person  of  lunatic — Order  signed  by  com- 
mittee for  reception  of  lunatic  into  a  licensed 
house  —  Forcible  removal  of  lunatic  —  Action 
for  trespass  and  false  imprisonment  —  Acts 
done  for  the  purpose  of  carrying  out  pro- 
visions of  the  Lunacy  Act  1903  (N.S.W.).]  — 
See  Lunacy.  McLaughlin  v.  Fosberry,  I 
C.L.R.  540. 

Stay  of  proceedings  under  judgment  of 
High  Court  by  Supreme  Court  —  Appeal  to 
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Bcuinc  V.   Blake.  4  C.L.K.  944. 
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Stay  of  proceedings  under  judgment  of 
Higli  Court  by  Supreme  Court  —  Cause  re- 
mitted by  High  Court  —  Duty  of  Supreme 
Court.] — Sec  Practice.  Peacock  v.  D.  M. 
Osborne  d-  Co.,  4  CL.R.  1564. 

Stay  by  Supreme  Court  of  proceedings 
under  judgment^Conditions  — Appeal — Special 
L'jave  —  0.  58,  r.  16.] — It  is  only  in  very 
exceptional  cironm.stances  that  the  High 
Court  will  grant  special  leave  to  appeal 
from  an  order  made  by  a  Judge  of  the 
Supreme  Court  of  a  State  in  the  exercise 
of  his  discretion  staying  proceedings  under 
a  judgment  of  that  Supreme  Court  subject 
to  conditions.  Hoiiard,  Smith  tt-  Co.  Ltd. 
V.  Varaica,  10  CL.R.  607. 


STAYING  ACTION. 

Cause  ol  action  arising  out  of  jurisdict'.cn.] 
— .s'fp  Practice.  Maritime.  Insurance  Co. 
Ltd.  V.  Geelong  Harbour  Trust  Commissioners, 
U  CL.R.    194. 


STIFLING  LITIGATION. 

Insolvency  proceedings  taken  for  the  pur- 
pose of  —  Non-trader  —  Proof  of  damage  — 
Abuse  of  process  of  Court.] — ^'"  Practice. 
Bayne  v.  Baillieii  ;  Bayne  v.  Rigrjall,  6 
CL.R.  382. 


STOLEN  MONEYS. 

Hujband  and  wife  Volunteer  —  Prima 
lacie  evidence  unrebutted.i  Stni<n  monr-y 
c.-in  !)('  fo]lo\vcil  into  tlic  iiaml.s  of  a  person 
vho  takes  as  a  volunteer.  Where  a  hus- 
band hands  stolen  money  to  his  wife  and 
there  is  prima  facir  evidence  that  she 
received  it  as  a  volunteer  and  no  evidence 
is  offered  to  rebut  the  inference,  it  can  be 
recovered.  Nature  of  evidence  of  identifica- 
tion considered.  Tihirl:  v.  S.  Freedman  rf 
ro.,  12  CL.R.   10.1. 


Receiving — Goods  the  property  of  person 
unknown  —  Evidence  —  Recent  possession  — 
False  statement  by  person  in  possession.]— 
See  Criminal  Law.  Trainer  v.  Th^  King, 
4   CL.R.    126. 


STREET. 


Obstruction  Standing  or  loitering  in  street 
and  not  moving  on  when  requested— Collecting 
a  crowd — Interference  with  traffic] — See 
Highway.  Haywood  v.  Mmnior'l.  7  CL.R. 
133. 

Streets  referred  to  in  Act — Public  street.] — 
The  fact  that  streets  were  referred  to  as 
streets  in  the  Xewcastle  Paving  Acts  of 
1876  and  1902  do  not  make  them  public 
streets  for  all  purposes.  Australian  Agri- 
cultural Co.  V.  Municipality  of  Xewcastle, 
10  CL.R.  391. 

Waterpipe  fixed  in  surface  of  street — 
Statutory  obligation — Liability  of  owner  for 
non-repair — Negligence — By-law  —  Validity.] 

—     .See     Nuisance.      BircJi     v.     Australian 
Mutual  Provident  Society,  4  CL.R.  324. 


SUBJECT. 

Subject,  naturalised  —  Prohibited  immi- 
grant —  Evidence  —  Finding  of  Supreme 
Court  of  State  on  habeas  corpus.]  —  See  Im- 
migration Restriction.  Christie  v.  .4/i. 
Sheung,  3  CL.R.  998. 

Subjects  resident  in  different  States — Dis- 
crimination between — "  Resident,"  meaning 

of.] — See  Constitutional  Law.     Davies    & 
.Jones  V.   Western  Australia,   11  CL.R.  29. 


SUBSCRIPTIONS. 

Money  subscribed  to  projected  company — 
Contract  to  repay  subscriptions  Option  to 
have  money  applied  towards  payment  for 
shares  in  the  company  Resulting  trust  for 
donors.] — See  Gift.  Luke  v.  Waile,  2  CI^R- 
2.52. 
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SUBURBAN. 

Suburban  or  population  areas.  Crown  lands 
in — Lands  exempt  from  conditional  purchase 
— Lands  set  apart  for  homestead  selection — 
Lands  available  for  additional  conditional 
purchase.] — Sc  Crown  Lands.-  Hack  v. 
Mu,ist<r  for  Lands  (X..S.Tr.).  3  CL.R.   10. 


SUCCESSION  DUTY. 

Gifts  made  within  twelve  months  of  death 
—  Aggregation  —  Succession  and  Probate 
Duties  Act  1892  (Qd.)  (56  Vict.  No.  13),  ss.  3, 
4.  12 — Succession  and  Probate  Duties  Act 
1904  (Qd.)  (4  Edw.  VII.  No.  17),  s.  4.]— Sect. 
12  of  the  s'liccrssion  and  Prohate  Duties 
Alt  1892  is  applicable  to  a  gift  coming 
iiiuliT  s.  4  of  the  i^uccession  and  Prohate 
Duties  Act  1904,  so  as  to  render  the  donee 
liable  to  pay  succession  duty.  In  estimat- 
ing the  amount  of  duty  payable,  the  aggre- 
gate value  of  all  the  several  successions 
passing  to  all  persons  to  whom  beneficial 
interests  come  on  the  death  of  the  prede- 
cessor should  l)e  taken  into  consideration 
and  not  merely  the  independent  value  of 
eatli  particular  succession.  In  re  BUssett. 
190.3  St.  R.  Qd.  320,  considered.  Decision 
of  the  Supreme  Court  of  Queensland  I 
affirmed.  Archibald  v.  Commifisioners  of  I 
f<ta>,ips  (IJd.).  8  CL.R.  739.  | 

I 

Reahzation— Value  of  estate  impossible  of 
fair  ascertainment — Agreement — Power  of  | 
Commissioners  to  compound — General  power  i 
of  the  executive  Government — Succession  j 
and  Probate  Duties  Act  1892  (Qd.)  (56  Vict. 
No.  13).  ss.  20,  37,  39,  47.1 — James  Tyson  died 
intestate,  and  tlie  plaintiffs  were  appointed 
administrators.  The  deceased's  estate  con- 
sisted largely  of  station  properties,  and  it 
was  found  impossible  to  value  it  satisfac- 
torily in  accordance  with  the  provisions  of 
the  fi accession  and  Probate  Duties  Act 
1892.  An  interim  assessment  Avas  then 
made  on  certain  valuations  Avhich  had 
proved  unsatisfactory  to  the  plaintiffs,  and 
duty  Mas  paid  on  that  basis,  it  being 
agreed  in  letters  passing  between  the  Chiet 
Commissioner  of  Stamps  and  the  plaintiffs 
that  a  final  adjustment  should  be  made 
after  the  whole  estate  of  the  intestate  in 
Queensland   had   been   realised,   and   that   in 


the  event  of  the  real  and  personal  property 
realising  more  than  the  value  disclosed 
in  the  previous  accounts  additional  duty 
should  be  paid  in  respect  of  such  in- 
crease, and  that  in  the  event  of  the  estate 
realising  less  than  such  estimated  value, 
a  proportionate  ])art  of  the  sum  paid  in 
respect  of  succession  duty  should  be  re- 
funded. The  estate  having  realised  less 
than  the  estimated  value,  the  plaintiffs 
sued  for  a  refund.  Held,  that  the  making 
of  tliis  agreement  was  ( 1 )  within  the  ex- 
press powers  of  the  Commissioners  unifier 
s.  39  of  the  Succession  and  Probate  Duties 
Art  1892:  and  (2)  within  the  general 
powers  of  tlie  Government.  Queohfland 
Trustees  Ltd.  v.   Foh-]cs.  12  CL.R.   111. 


SUICIDE. 


Warranty  not  to  die  by  own  hand,  sane  or 
insane — ^Circumstantial  evidence —  Evidence 
of  motive.] — S>:e  Txsurance.  Mutual  Life 
Insurance  Co.  of  Xeu-  York  v.  Moss,  4 
CL.R.   311. 


SUIT. 


Dismissal  of,  as  frivolous  and  vexatious 
— Interlocutory  judgment  —  Notice  of  appeal 
not  filed  in  time— Rules  of  High  Court  1903, 
Part  II.,  s.  1,  rr.  4,  5.] — See  Practice.  Boberts 
V.  Boberts  &  Moffatt,  7  CL.R.  566. 


SUMMARY  CONVICTION. 

Offence  against  Commonwealth  law  — 
Appeal  to  State  Court— Denial  of  jusirdiction 
— Remedy  —  Mandamus  —  Appeal  to  High 
Court.] — See  Constitutional  Law.  Ah  Yick 
V.  Lehmert,  2  CL.R.  593. 


SUMMARY  JUDGMENT. 

Action  frivolous  or  vexatious — Abuse  of 
process.]  —  See  Arbitration.  Burton  v. 
Bairnsdale  Shire,   7  CL.R.  (i. 

Action  frivolous  or  vexatious — Matters 
already  litigated — Rules  of  the  Supreme  Court 
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ol  Victoria  (1906)  0.  XI Va.  r,  l.]— Tiio  i)lain- 
tiir-  liaviiiir  1>iou;^lit  :iii  action  iifraiiist  the 
.Itl.'ii. Units  ill  ii'>i«it  of  iiiattiTs  whicii  h:u\ 
Ikiii  aln-a.ly  litiyatid  iK-twcfn  the  plaiiititTs 
aiiil  sonif  of  till'  (It'fendants  wlion  the  plaiu- 
titTs  were  tlefeated,  and  the  Court  heing  of 
opinion,  in  view  of  all  the  probabiliti»»3  and 
of  the  judieial  history  of  the  ease,  that 
any  attempt  to  re-o|)en  the  ni-.itters  would 
1k'  hopeless.  fit  Id.  that  summary  judg- 
ment for  tlie  defendants  had  been  property 
-.'iven.  liayiir  v.  lilukc  (No.  3),  9  C.L.K. 
:H>6. 

Rules  of  Supreme  Court  1906  (Vict.),  Order 
XIV..  r.  1.1 — Stf  PRAfTTCE.  Sinclair  v. 
Sinclair.  8  C.L.R.  184. 


SUNDAY. 

Hours  during  which  sale  of  liquor  to  public 
is  prohibited  Person  found  on  licensed 
premises  Special  leave  to  appeal  refused — 
Licensing  Act  1906  (Vict.)  (No.  2068),  s.  91.]— 
Two  |KM>oiis  liaving  been  found  at  4  p.m. 
on  a  certain  Sunday  on  certain  licensed 
premi.ses.  the  licensee  was  prosecuted  and 
convicted  under  s.  01  (.S)  of  tiie  Licensing 
Act  I'tnC)  (\ict.),  for  tliat  iie  being  such 
licensee,  ceitain  jjcrsons  were  found  on  liis 
jtremises  on  that  Sunday.  On  order  to 
review.  Hood.  .1.,  quashed  tlie  conviction, 
holdiufr  that  s.  !tl  was  iiiapi)Iicable,  inas- 
much as  a  distinction  is  drawn  in  that  Act 
and  the  Liccnsiiiff  Art  18(10  between  Sunday 
and  ••  the  hours  durinj;  which  tlie  sale  of 
lifjuor  to  the  |»uldic  is  ])rohibitcd,  "  and 
that  that  phrase  is  limiti'd  to  tiie  days 
other  tlian  Sundays  and  to  the  hours  of 
those  days  other  tliaii  the  hours  specified 
in  licenses  as  those  during  which  licpior 
may  be  sold.  .]fr(!rr  v.  Molfr„dr».  (1907) 
V.L.R.  10.-.:  28  A.I..T.  KI.J.  Special  leave  to 
apj.eal  refused  by  a  majoiity.  McCler  v. 
]y..li>ndr„.    4    (  .L.R.    04G. 

Sunday  entertainment  Charge  for  admis- 
sion —  "  Place  "  Portion  of  room  railed 
off  and  charge  for  admission  to  it  Entrance 
to  rest  of  room  free  Advertising  entertain- 
ment 21  Geo.  III.  c.  49,  ss.  1.  3.)  The  Act 
21  rieo.  TIT.  c.  40  i.  ill  foK'o  in  Australia. 
In    a    large    room    a    public    entertainment 


witliin  tile  meaning  of  21  Geo.  III.  c.  49 
was  given  on  a  Sunday.  Portion  of  the 
room,  containing  about  two-fifths  of  the 
sitting  accommodation,  was  railed  off,  and 
in  this  |)ortion  the  seats  were  more  com- 
fortable tlian  tliose  in  th.e  rest  of  the  room, 
and  it  was  tiu^  best  j^art  of  the  room  for 
luaring  and  seeing  the  entertainment.  The 
only  entrance  to  the  railed  ofT  portion  of 
the  room  was  from  the  other  portion. 
There  was  only  one  entrance  to  the  room 
from  the  outside  and  any  person  might 
enter  there  witliout  payment  and  parti- 
cipate in  the  entertaiiunent,  but  a  charge 
was  made  for  entering  the  portion  of  the 
room  which  was  railed  off.  Held  (Isaacs 
and  Higgins.  JJ.,  dissenting),  that  neither 
the  room  itself  nor  flie  portion  of  it  railed 
off  was  "  a  house,  room,  or  other  place 
.  .  .  opened  or  used  for  public  enter- 
tainment or  amusement "  upon  Sunday 
"  and  to  which  persons  "  were  '"  admitted 
by  the  payment  of  money,  "  within  s.  1  of 
21  Geo.  III.  c.  49,  and,  also,  that  the 
advertising  of  an  entertainment  to  be  given 
under  such  circumstances  was  not  within 
s.  3  of  that  Act.  Judgment  of  Chomley.  .].: 
Caicsei)  V.  Scott.  28  A.L.T.  112,  reversed. 
Scott  v.  Cnicsei/.  .>  C.L.R.   132. 

Sunday  trading — Transaction  not  involving 
human  labour  Goods  obtained  from  slot- 
machine— Police  Offences  Act  1901  (N.S.W.) 
(No.  5  of  1901),  s.  61.1— Sect.  61  of  the  Police 
Offences  Act  1901  jirovides  that  "  Whoao- 
ever  trades  or  deals,  or  keeps  open  any 
shop,  store,  or  other  j.lace.  for  the  purpose 
of  trading  or  dealing  on  Sunday  (with  cer- 
tain exceptions),  shall  be  liable  to  a 
jienalty  not  exceeding  three  pounds.  "  Held, 
by  drifjith.  CI.,  and  (laran  Duffy  and  Rich, 
•T.I.  (Isaacs.  J.,  dissenting),  that  no  ofTence 
within  that  section  is  constituted  unless 
something  is  done  by  the  alleged  offender 
whidi  involves  human  labour  or  attention 
on  Sunday.  Held,  therefore,  that  where 
goods  were  obtained  on  a  Sunday  from  a 
slot-machine  belonging  to  the  defendant  by 
a  person  who  placed  money  therein,  an  in- 
formation against  the  defendant  for  trading 
on  Sunday  was  properly  dismissed.  Spenrc 
V.  h'avenscroft.  30  W.X.  (N.S.W.)  201, 
atbrnM-d.  Spmrr  v.  Ifnrcnscroft.  18  C.L.R. 
349. 
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SUPERANNUATION 
ALLOWANCE. 

Service  before  the  Act — Broken  periods — 
Officer  —  Person  temporarily  employed — 
Effect  of  notification  in  Gazette— Confirma- 
tion of  "  temporary  "  appointment.] — See 
Public  Service.  Williams  v.  Macharg,  7 
C.L.R.  213. 


SUPREME  COURT. 

See  General  Headings. 

Supreme  Court  of  New  South  Wales- 
Jurisdiction — Action  of  ejectment  by  trustees 
of  building  society  against  mortgagor  in 
default.] — See  Buildixg  Society.  Heydon 
V.  Lillis,  4  C.L.R.  122.3. 

Supreme  Court  of  Queensland,  jurisdiction 
of  —  Vendor  and  purchaser  summons  — 
Rescission  of  contract.] — See  Vendor  and 
PmcHASER.  Ryan  v.  Fergerson,  8  C.L.R. 
73L 

Supreme  Court  of  State  —  Appeal  from,  to 
High     Court  —  Practice.] — See     Appeal. 
See  also  Practice. 

Supreme  Court  of  State,  appeal  from  single 
Judge  of,  to  High  Court.]  —  .See  Appes^l. 
Blake  v.   Bayne,  6  C.L.R.   179. 

Supreme  Court  of  State,  appeal  from,  to 
Privy  Council  —  Power  of  Commonwealth 
Parliament  to  take  away  right  of  appeal.] — 

See  CoNSTiTUTiON.\L  Law.      Wehb  v.  Outtrim, 
4  C.L.R.  356. 

Supreme  Court  of  State,  appeal  from,  to 
Privy  Council — Question  as  to  limits  inter  se 
of  Constitutional  powers  of  Commonwealth 
and  State  —  How  far  decision  binding  on  High 
Court.] — See  CoNSTiTUTioN.\L  L.wv.  Commis- 
sioners of  Taxation  {N.S.W.)  v.  Baxter,  4 
C.L.R.   1087. 

Supreme  Court  of  State  —  Cause  remitted 
by  High  Court  —  Postponement  of  proceedings 
by  Supreme  Court  —  Duty  of  Supreme  Court 
— Relation  of  High  Court  to  Supreme  Court.] — 

See   Practice.      Bayne    v.    Blake,    5    C.L.R. 
497. 


Supreme  Court  of  State  — ■  Cause  remitted 
by  High  Court  —  Stay  of  proceedings  by 
Supreme  Court  —  Duty  of  Supreme  Court.] — 

See  Practice.      Peacock  v.  D.  M.  Osborne  ds 
Co.,  4  C.L.R.  15(J4. 

Supreme  Court  of  State,  discretion  of,  as 
to  punishment  of  its  officers  —  Suspension  of 
solicitor  for  misconduct.] — See  Solicitor. 
In  re  Daley,  5  C.L.R.  193. 

Supreme  Court  of  State,  discretion  of,  as  to 
punishment  of  its  officers  —  Suspension  of 
solicitor  for  misconduct — Misconduct  clearly 
established.] — See  Solicitor.  In  re  Coleman, 
2  C.L.R.  834. 

Supreme  Court  of  State — Exercise  of  dis- 
cretion as  to  costs^Appeal  to  High  Court.] — 

.See    Practice.     International    Paper   Co.    v. 
Spicer,  4  C.L.R.  739. 

Supreme  Court  of  State  exercising  Federal 
jurisdiction  —  Trial  by  jury  —  Appeal  to  High 
Court  — •  Motion  for  new  trial.] — See  Appe.\l. 
Baume  v.  Commonwealth,  4  C.L.R.  97. 

Supreme  Court  of  State  —  Interlocutory 
judgment  —  Appeal  to  High  Court  —  Leave 
to  appeal.] — See  Appeal. 

See  also  Practice. 

Supreme  Court  of  State,  Judge  of — Judg- 
ment pronounced  in  Chambers  —  Appeal 
from  justices  —  Appeal  to  High  Court  — 
Jurisdiction.]  —  See  Appeal.  Saunders  v. 
Borthistle,   1  C.L.R.  379. 

Supreme  Court  of  State,  Judge  of  —  Judg- 
ment pronounced  in  Chambers  ^^  Appeal  to 
High  Court  —  Jurisdiction.] — See  Appeal. 
Parkin  v.  James,  2  C.L.R.  31-5. 

Supreme  Court  of  State  —  Judgment  of 
Supreme  Court  "  final  and  conclusive  " — 
Appeal  to  High  Court  —  Jurisdiction.] — See 
Appeal.  Peterswald  v.  Bartley,  1  C.L.R. 
497. 

Supreme  Court  of  State  —  Judgment  pro- 
nounced before  establishment  of  Common- 
wealth —  Appeal  to  High  Court  —  Jurisdic- 
tion.] —  See  Appe.al.  Ex  parte  Matthews, 
2  C.L.R.  93. 
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Supreme  Court  of  State,  jurisdiction  of — 
Divorce  —  Change  of  domicil  Domici!  of 
origin.  1->V<  HcsuaM)  am>  Wikk.  I'arkir 
V.  Parker.  5  C.L.K.  (i!)l. 

Supreme  Court  of  State  sitting  to  determine 
disputed  Parliamentary  elections  Appeal  to 
High  Court  -  Jurisdiction.)— >'«  Appeal. 
Holmes  V.  Auijinn.  4  C.L.R.  297. 

Supreme  Court  of  State,  reference  to,  by 
Attorney-General  of  the  Commonwealth — 
Appeal  to  High  Court.}— See  Trade  Mark. 
Lever  Bros.  v.  C.  MoxrUng d:  Son,  6  C.L.R. 
13r. 

Supreme  Court  of  State,  right  of  appeal  to — 
Decision  of  inferior  Court  Special  leave  to 
appeal  to  High  Court.!  -""'t'  Practice. 
Kamarooka  Gold  Mininij  Co.  v.  Kerr,  6  C.L.R. 


Supreme  Court  of  State  Trial  by  jury  — 
Appeal  to  High  Court  from,  judgment  founded 

on    verdict.]      —     See    Acpeal.  Brisbane 

ShipwriyliLs'    Proritioif    I'nion    v.     Heggie,     3 
C.L.R.  686. 

Supreme  Court  of  State  Trial  by  jury  — 
Appeal  to  High  Court  from  judgment  founded 
on  verdict. ]  —  See  Appeal.  Mttsgrove  v. 
MrUonnM.  .'i  C.L.R.  132. 

Supreme  Court  of  Tasmania,  jurisdiction 
of  -  Appeal  from  Licensing  Bench  —  Case 
stated  —  Review  of  findings  of  fact.] — See 
LiCEN.siNG.  Deegan  v.  Licen.sing  Bench  of 
HolKtrt,  8  C.L.R.  72.5. 

Supreme  Court  of  Western  Australia  — 
Jurisdiction  Appeal  from  Local  Court  — ■ 
Employers'  liability  Action  for  compensa- 
tion Workers'  Compensation  Act  iW.A.), 
1902  No.  5),  ss.  6,  7.  8  Small  Debts  Or- 
dinance 1863  (W.A.),  ss.  2,  3,  6.]— An  appeal 
lios  to  tlic  .Supreme  Court  of  We.stern  Aus- 
tralia from  a  deci.sion  of  the  Local  Court  in 
an  action  for  compensation  under  the  Workerx' 
CompenJtation     Acl     1902     (W.A.).  Great 

Fingall  Conwlidaled  Ltd.  v.  Sheehan,  3  C.L.R. 


SURETY. 


Administration  bond  Deed  of  indemnity 
by    beneficiaries  Dealing    with    estate — 

Consent  of  beneficiaries  -  Public  policy — 
Solicitor  and  client  —  Administration  and 
Probate  Act  1890  (Vict.).  (No.  1060),  ss.  15-17.] 
— See  Au.MiNi.sTRATioN.  Blake  v.  Bayne.  6 
C.L.R.  179. 

Administration  bond  Rights  and  liabili- 
ties Breach  of  duty  by  administrator  Duty 
of  administrator  to  invest  and  secure  shares 
of  infants — Action  quia  timet — Covenant  to 
administer.] — See  Administration'.  Holden 
V.  Black,  2  C.L.R.  768. 


SYDNEY  HARBOUR  TRUST. 

Sydney  Harbour  Trust  Commissioners, 
vesting  of  Crown  lands  in — Proclamation  by 
Governor  in  Council — Title  in  Commissioners 
without  conveyance  —  Ejectment.]  —  .Sec 
Crown  Lands.  Sydney  Harbour  Trust  Com- 
missioners V.   Wailes,  5  C.L.R.  879. 


SYNDICATE. 

Agreement  to  form  mining  syndicate — 
Private  land  taken  up  by  one  member  on 
behalf  of  syndicate — Abandonment  of  under- 
taking— New  authority  to  enter  obtained  by 
member  of  syndicate.] — See  Mines.  Nichol- 
son V.  Gander,  8  C.L.R.  648. 


TARIFF. 

See  ClsToms. 


,\'iMIVISTKATI')N  —  1'iUN<  IP/ 
SiRETY. 


TAXATION. 

Altering  incidence  of —Covenant  to  pay  as 
rent  a  sum  equal  to  one  third  of  land  tax  — • 
Validity.) — See  Landlord  and  Tenant. 
//r/rr(.v  v.  Sydney  Glass  d'  Tile  Co.,  2  C.L.R. 


Power     of     Commonwealth.] — See    Con- 
stitutional   I>A\v.      I'he    King    v.    Barger ; 
Cnmnionwefillh    v.    McKay,    (i   C.L.R.    41. 

Power    of    States.) — See    Constititional 
I^AW.      Comtni.tsioners  of    Taxation   (N.S-W-) 
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V.  Baxter.  4  C.L.R.  1087.  Deakin  v.  Webb; 
Lyne  v.  Webb,  1  CL.R.  585.  Webb  v. 
Outtrim,  4  C.L.R.  356. 

Power  of  States— Municipal  rates  on  Com- 
monwealth property.]— See  Constitutional 
Law.  Sydney  Corporation  v.  Cotnynon' 
wealth,    1   C.L.R.   208. 

Power  of  States— Stamp  duty  on  receipts.] 

—  See  Constitutional  Law.  D'Emden  v. 
Pedder.    1    C.L.R.    9L 

Power  of  States  —  Stamp  duty  on  transfer 
of  property — Land  acquired  by  Common- 
wealth for  public  purposes.]— .S\'e  Constitu- 
tional Law.  Commonwealth  v.  New  South 
WaUs,   3   C.L.R.    807. 


TAXING  ACT. 

Construction  —  Exception  named  goods  — 
Extension  of  meaning  of  name—"  Guano  " 
— Phosphatized  rock— Ejusdem  generis.]— 
Sec  Evidence.  Cuming  Smith  <fc  Co.  v. 
Melbourne  Harbour  Trust  Commissioners,  2 
C.L.R.  735. 


TELEPHONE. 

Telephone  lists— Prohibition  of  publication 
—Post  &  Telegraph  Act  \9H,  s.  97.]— This 
Act  confers  no  exelnsive  riglit  on  tlie  Post- 
master-General to  print  or  publish  lists  of 
subscribers  connected  with  telephone  ex- 
changes. The  Commonwealth,  rf-c,  V.  The 
Progress  Advertising  and  Press  Agency  Co. 
Pty.  Ltd.,  10  C.L.R.  457. 


TENANCY  IN  COMMON. 

Gift  to  two  persons  of  income  "  in  equal 
shares  during  their  respective  lives  and  the 
life  of  the  survivor  " — Gift  over  of  corpus 
to  their  children  per  stirpes.] — See  Will. 
Epple  V.  Stone,  3  C.L.R.  412. 

Improvements  effected  by  predecessor  in 
title  of  one  of  tenants  in  common — Re- 
sumption of  land  by  Crown — Distribution  of 
compensation  money — Equitable  right  of  such 
tenant  to  compensation  for  improvements  oa 
distribution.] — See  Land.  Brickwood  v. 
Young,  2  C.L.R.  387. 


TENANCY  FROM  YEAR  TO  YEAR. 

Tenancy  from  year  to  year.] — Se^tible,  fer 
Griffith.  C.J. — A  stipulation  that  a  ten- 
ancy may  be  determined  by  either  party 
at  any  time  by  reasonable  notice  is  not 
inconsistent  with  a  tenancy  from  year  to 
year,  the  rule  that  such  a  tenancy  is  only 
terminable  by  a  half-year's  notice  terminat- 
ing at  the  end  of  a  year  being  not  a  rule 
of  law  but  only  a  rebuttable  presumption. 
Landale  v.  Menzies,  9  C.L.R.  89. 


TENANT. 


See  also  Landlord  and  Tenant. 

Tenant  for  life  —  Contingent  remainder  — - 
Assignability  —  Release  to  tenant  for  life  — 
Releasee  not  to  take  beneficially  but  as  trustee 
—  Enlargement  of  estate  of  releasee — For- 
feiture—Residuary devisee— Interest  vested 
not  contingent.] — See  Will.  Caraher  v- 
Lloyd,  2  C.L.R.  480. 


TERRITORY. 

Territory  placed  under  administrative  con- 
trol of  Governor-General  —  Acceptance  of 
territory  by  Commonwealth  —  Liability  of 
Commonwealth  for  tortious  acts  of  officials 
of  British  New  Guinea.] — ^VeCoMMONWEALTH. 
Strachan   v.   Commonwealth,   4  C.L.R.   455. 


TICK  PEST. 

Notice  to  dip  —  Permit  to  travel  —  By-law 
—  Unreasonableness.]  —  See  Local  Govern* 
MENT.      Beetham  v.  Tremearne,  2  C.L.R.  582. 


TIMBER. 


Ringbarking  of  —  Condition  of  lease.]  — 

See  Crown  Lands.      Goodwin  v.  Phillips,  7 
C.L.R.  1. 
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TIME. 


See  ii'a  >  rRAcriCE. 

County  Court  New  trial  —  Service  of 
notice  of  application— Enlarging  time.]— 
Armstrong  v.  Great  Southern  G-MCo-  N-L., 
12  C  L.R.  :?S2. 

Extending  time  lor  filing  notice  of  appeal 
In  High  Court.]—' !><;«  --Appeal.  E.  Ryands 
Sons  Ltd.  V.   liounsevelh   10  CL.R.   176. 

Lapse  of  Resumption  of  part  of  property 
by  Crown  Refusal  by  owner  to  sell  part- 
Option  by  Crown  ~  Election  —  Implied  con- 
tract—Compensation for  injury  to  land.]  — 
See   Lanp.      Whitield   v.   MrQuade,   7   CL.R. 


Order  allowing  further  time-Conditions.] 
— The  iilaiiititrs  being  in  default  in  re- 
spect of  printing  and  lodging  copies  of  the 
transe-ript.  tiie  Higli  Court  had  granted 
further  time,  but  had  ordered  that  the 
lilaiiitifTs  should,  in  tlie  event  of  the  appeal 
being  jinsuccessful,  pay  a  fair  and  reason- 
able compensation  to  the  defendants  in 
respect  of  any  damage  caused  by  reason  of 
the  execution  of  the  judgment  of  the  Su- 
preme Court  continuing  to  be  stayed. 
liroUen  Hill  Junction  Xorth  Silver  Mining 
<'o..  yjj..  V.  Broken  Hill  Junction  Lead 
Mining  Co..  \.L.,  17  CL.R.  335, 

Reasonable,  for  performance  of  contract — 
Sale  of  land— Concurrent  conditions^Pay- 
ment  on  transfer  and  delivery  of  title  deeds.] 
See  C'dNTRAtT.  Canning  v.  Temby,  3  CL.R. 
419. 


TITLE. 


Priority  of  equitable  over  legal  -Reglstra 
tion  of  deeds.] — See  Deed.  Darby  shire  v' 
Darbyxhire.  2  CL.R.  787. 


TORT. 


Liability  of  Commonwealth  for  tortious  act* 
of  officials  of  British  New  Guinea.] — See  Com- 
MoNWKAi.TH.  Strachan  v.  Commonwealths 
4  CL.H.   455. 

Liability  of  Commonwealth  for  tortious 
acts  of  servants  -Officer  having  no  indepen- 
dent discretion.]  —  See  Commonwkalth. 
Baume  v.  Commonwealth,  4  CL.R.  97. 

Liability  of  husband  for  wife's  torts— Ex 
contractu  or  ex  delicto — Married  Women's 
Property  Act  1890  (Qd.)  54  Vict.  No.  9,  s.  3 
(2).]— Since  the  Married  Wompirs  Property 
Act  1882,  a  husband  is  not  liable  for  his 
wife's  torts.  Reasoning  of  Fletcher  Moul- 
ton,  L.J.,  in  Cuenod  v.  Leslie  (1909)  1 
K.B.  880,  at  p.  888,  adopted.  Broion  V. 
Holloway,    10   CL.R.   89. 


Damages  in  action  of  Equitable  set  off — 
Unsettled  accounts  between  parties.] — See 
CoNVFTimoN.     Hill  V.  Zi>/>nrick,  7  CL.R.  352. 


TRACTION  ENGINE. 

By-law  —  Validity  —  "  Vehicle  " —  Local 
Government  Act  1903  (Vict.),  s.  197(29).]- 
Hrld  {Lsaaes,  J.,  doubting)  that  a  trac- 
tion engine  is  a  "  vehicle "  within  the 
meaning  of  this  section.  See  Local  Go- 
VERXMEXT.  Tungamah  Shire  v.  Merrctt, 
15   CL.R.   407. 

"  Vehicle  "  —  By-law  —  Validity  —  Local 
Government  Act  1903  (Vic),  ss.  197  (23)  (29) 
(34),  495,  594.] — See  Local  Government. 
Tuigamah  Shire   v.  Merrett,   15  CL.R.    407. 


TRADE. 


Interference  with.]— .See  Trade  Union. 
Brisbane  Shipwrights  Provident  Union  v. 
Heggie,   3  CL.R.   080. 


TRADE   FIXTURES. 

Life  tenant — Remainderman.]  —  Between 
the  executor  of  a  tenant  for  life  and  a 
remainderman,  trade  lixtures  placed  on  the 
land  by  the  tenant  for  life  are  prima  facie 
removable  by  his  executor.  In  re  Hulsr, 
(1903)  1  Cli.  406,  followed.  Registrar  of 
Tiths  V.  Spnicrr,  9  CL.R.  641. 
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TRADE    MARK. 

I.  Application 
II.  Expunging 

III.  Infringement 

IV.  Passing  Off 
V.  Power  of  Commonwealth 

VI.  Practice 
VII.  Registration    —   See    Applica- 
tion, above. 

I.  APPLICATION. 

Conditions  —  Appeal  —  Jurisdiction  of 
High  Court.] — A  refusal  by  the  Registrar  of 
Trade  Marks  of  an  application  to  liim 
for  an  order  under  s.  16  (1)  (e)  of  the  j 
Trade  Marks  Act  1905-1912  that  a  word 
be  deemed  a  distinctive  mark  may  be  re- 
viewed by  the  High  Court.  The  Daimler 
fo.  Ltd.  V.  The  Registrar  of  Trade  Marks, 
18    C.L.R.   446.  j 

Distinctive  mark — Word  which  is  a  sur- 
name— Order  that  word  be  deemed  distinctive 
—Trade  Marks  Act  1905-1912  (No.  20  of  1905 
—No.  19  of  1912),  ss.  16,  32,  34.]— Where  it  is 
sought  to  register  as  a  trade  mark  a  word 
which  is  a  surname,  a  declaration  must 
be  obtained  from  the  Registrar  of  Trade 
Marks  under  that  section  that  the  word 
•shall  be  deemed  to  be  a  distinctive  ipark, 
and,  having  made  such  a  declaration,  the 
Registrar  may  then  attach  to  the  regis- 
tration of  the  word  as  a  trade  mark  such 
reasonable  conditions  as  will  protect  the 
Tiglits  of  any  persons  who  before  the  appli- 
cation for  registration  have  used  the  word 
with  respect  to  their  goods.  Held,  upon 
the  evidence,  that  the  word  "  Daimler " 
which  was  originally  a  surname,  should 
be  deemed  to  be  a  distinctive  mark.  The 
Daimler  Co.  Ltd.  v.  The  Registrar  of  Trade 
Marks,  18  C.L.R.  446. 

Dismissal  of  application  to  expunge  trade 
Mark — Final  judgment — Appeal  to  High 
Court.] — See  Practice.  Ashtoyi  cfc  Parsojis 
Ltd.  V.  Oould,  7  C.L.R.  598. 

Invented  word — Variation  of  known  word 
— Word  having  reference  to  character  or 
quality  of  goods— Trade  Marks  Act  1905  (No. 
20  of  1905),  ss.  16.  114.]— By  Griffith,  C.J., 
and  Barton.  J. — Where  a  word  is  sought 
to  be  registered  as  a  trade  mark,  in  deter- 
C.L.R.D.         27 


mining  the  question  whether  it  is  an  in- 
vented word  within  the  meaning  of  s,  16 
of  the  Trade  Marks  Act  1905  or  a  mere 
variant  of  a  known  word,  regard  must  be 
had  to  the  meaning  of  the  known  word  and 
to  the  subject  matter  to  which  the  word 
sought  to  be  registered  is  to  be  applied. 
Eastman  Photographic  Materials  Co.  v. 
Comptroller-General  of  Pa-tentf,  Designs, 
and  Trade  Marks,  (1898)  A.C.,  571;  15 
R.P.C.,  476,  discussed.  The  word  "  Sarilla  " 
was  sought  to  be  registered  as  a  trade 
mark  in  respect  of  "  mineral  and  aerated 
waters,  natural  and  artificial,  including 
ginger  beer."  The  application  was  op- 
posed on  the  ground  that  the  word  was  not 
an  invented  word,  but  was  merely  a  variant 
of  the  M'ord  "  Sarsaparilla,  "  a  well-known 
beverage,  and  that  it  had  reference  to  the 
character  or  quality  of  the  goods  to  which  it 
was  to  be  applied.  Held,  by  Griffith,  C.J.,  and 
Barton,  J.  (Isaacs  and  Gavan  Duffy,  JJ., 
dissenting),  that  the  word  "Sarilla"  was 
not  an  invented  word,  but  was  either  a 
colourable  variation  of  the  word  "  Sarsa- 
parilla, "  or  the  word  "  Sar  " — a  commonly 
used  abbreviation  of  "  Sarsaparilla  " — or 
partly  one  and  partly  the  other;  that  it 
had  reference  to  the  character  or  quality 
of  some  of  the  goods  to  which  it  was  to 
be  applied,  and  that,  as  to  "  ginger  beer,  " 
it  would  be  likely  to  deceive  within  the 
meaning  of  s.  114,  and,  therefore,  that  the 
application  to  register  should  be  refused. 
Schioeppes  Ltd.  v.  E.  Rowlands  Pty.  Ltd., 
16  C.L.R.  162. 


Notice  by  Registrar  —  Failure  of  applicant 
to  reply — Abandonment  of  application — 
Validity  of  regulation — Extension  of  time  for 
reply — Power  of  Registrar — Trade  Marks  Act 
1905  (No.  20  of  1905),  ss.  33,  37,  41,  46,  94, 
105— Trade  Marks  Regulations  1906,  regs. 
27,  28.] — Re^julation  28  of  the  Tmdc  Marks 
Regtilations  1906,  in  so  far  as  it  provides 
for  an  application  being  deemed  to  be 
abandoned  in  a  certain  event,  is  a  lawful 
exercise  of  the  power  conferred  by  s.  94 
of  the  Trade  Marks  Act  1905,  and  is  not 
inconsistent  with  s.  37.  So  held  by  the 
Court,  Higgins,  J.,  doubting.  If  the  Regis- 
trar is  satisfied  that  the  failure  of  an 
applicant  to  answer  the  notice  referred  to 
in   regulations   27   and   28   arises   from   cir- 
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lumstamu's  for  wliich  tlic  applicant  should 
Ik-  fxcuhi-<l.  Ill-  may  \iiulor  s.  105  of  the 
Act  cvtejul  tlio  time  for  so  answering,  and, 
ill  cnnsidcrin},'  wlu'ther  he  should  or  should 
net  extend  tiie  time,  the  Kef,'istrar  is 
lioun<l  to  exercise  his  discretion.  U.  V. 
n.qi.hnr   „i   Tnnlr   Marks.   T.   C.L.F..   004. 

Opponent         Security   for  costs         Juris- 
diction of  High  Court-  Matter  pending  before 
Registrar     Residence    out    of    jurisdiction 
Trade  Marks  Act  1905  (No.  20  of  1905),  s.  46.1 
—  Tlu*    juri^;dictinn     given     respectively    to 
tiie     Registrar,    tlie    Law    UlVieer    and    tlie 
Court    by    s.    46    of    the    Trade    Marks    Act 
1!)0.")  to  order  a  party  to  give  security  for 
costs   is   referable  only  to  matters   pending   i 
before   tlie   Registrar,   the   Law   Officer    and 
tlie    (."ourt    respectively.      Held,    therefore, 
that    when    an    application    for    the    regis-    j 
t  rat  ion  of  a  trade  mark  and  an  opposition    j 
thereto  were  pending  before  the  Registrar,    j 
the  Court  had  no  jurisdiction  to  order  the 
opponent  to  give  security  for  costs.   Semble, 
there    is    no    jurisdiction    under    s.    46    to    I 
make  an  order  for  security  for  costs  against 
a   party   on  the  ground  that  he  is   resident    ' 
out  of  the  jurisdiction  of  the   Courts  of  a 
particular  State,  although  within  the  Com- 
monwealth.      Quaere.    Avhether    a     decision    , 
based    (m   such    a    distinction    is   a    hearing 
anil    determination    according    to    law.      In 
rr  Applieation  of  Aii.itraliaii  Milk  Ferment 
I'roprietarii    fur    a     Trade    Mark     {I.<>a-aes, 
J.),    8    C.L.R.    400. 

Opposition  Similar  marks  Likelihood 
of  deception  Similarity  of  goods  Burden 
of  proof  ^  Trade  Marks  Act  1905  (No.  20  of 
1905).  SS.  25,  114.]- -An  npj)lioiition  for  the 
regisl ration  of  a  trade  mark  in  class  42 
for  "  fruit  extracts  "  was  opposed  by  the 
proprietor  of  a  number  of  trade  marks  I 
whicii  were  registered  in  elas.s  42  for,  I 
inter  alia,  preserved  fruits,  essence  of  coffee 
and  chleorj',  and  soluble  roeoa  essence. 
Held,  that  there  was  siieh  a  similarity 
between  "  fruit  extracts "  and  the  other 
goods  above-mentioned  that  members  of  the 
public  might  be  induced  to  confound  the 
owners  of  one  with  the  owners  of  the 
others:  that  the  applicants  had  not  dis- 
charged the  onus  which  was  upon  them  of 
showing  that  their  mjirk.  if  registered, 
would    not    be   likely    to   deceive    the    public 


into  tliinking  that  the  ajiplicants'  goods 
were  goods  manufactured  or  sold  by  the 
<>pj)oiii'iits;  and,  therefore,  that  the  appli- 
cation slu)uld  be  refused.  Eno  v.  Dunn, 
l.j  App.  Cas.  252,  and  Lever  Bros.  Ltd.  v. 
Abram.'i,  8  C.L.R.  .  60!).  applied.  Robert 
Harper  c(-  Co.  Ply.  Ltd.  V.  .1.  liuake,  Roberts 
ci-  Co.   Lid..   17  C.L.R.  514. 

Pending  when  Trade  Marks  Act  1905  came 
Into  force  Appeal  referred  to  Supreme  Court 
— Appeal  to  High  Courts"  Calculated  to 
deceive  "—Trade  Marks  Act  1905  (No.  20 
of  1905),  SS.  6,  14— Trade  Marks  Act  1890 
(No.  2)  (Vict.)  (No.  1183),  ss.  13,  16  (2),  17.]— 
An  application  for  the  registration  of  a 
trade  mark  was  i)ending  in  Victoria  at  the 
time  the  Trade  Marks  Aet  1005  came  into 
operation,  and,  pursuant  to  s.  6  of  that 
Act  and  to  s.  13  of  the  Trade  Marks  Act 
1890  (Xo.  2)  (Vict.),  an  appeal  from  the 
Oommonwealth  Registrar  of  Trade  Marks 
to  the  Attorney-General  of  the  Common- 
wealth was  by  him  referred  to  the  Su- 
preme Court.  Held,  that  the  reference  to 
the  Supreme  Court  was  authorized  and 
that  an  appeal  lay  from  a  decision  of  that 
Court  to  the  High  Court.  A  trade  mark 
consisting  of  a  label  containing  the  words 
"  Mowling's  Best "  with  a  representation 
of  three  stars  between  those  words,  and  in 
another  line  the  words  "Three  Star"  fol- 
lowed by  a  blank:  Held,  to  be  distinctive 
and  not  to  be  calculated  to  deceive  within 
the  meaning  of  s.  16  (2)  or  s.  17  of  the 
Trade  Marks  Act  1890  (Xo.  2)  (\ict.), 
with  respect  to  a  registered  trade  mark 
consisting  of  the  word  ''  Starlight.  ""  or  an 
unregistered  trade  mark  consisting  of  a 
female  figure  surrounded  by  stars  and  tlie 
word  "  Starlight.  "  In  re  0.  Moirling  d- 
Som's  Applieatioti  fur  a  Trad-^  Mark, 
(1008)  V.L.R.  123:  2!)  A.L.T.  169.  affirmed. 
Lever  Bros.  v.  G.  Mowling  d-  .^nn.  0  C.L.R. 
l.-^O. 

Registration  —  Similarity  of  marks— 
'•  Honest  concurrent  user  " — "  Special  cir- 
cumstances "-Trade  Marks  Act  1905  (No. 
20  of  1905),  SS.  8,  9,  16,  25,  28.]— An  appli- 
cation for  registration  of  a  trade  mark 
having  been  opposed  by  the  registered  pro- 
jirietor  of  a  trade  mark  limited  to  New 
South  Wales,  was  granted  subject  to  a 
limitation    to    the    States    other    than    New 
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South  Wales.  On  appeal  by  the  applicant 
to  the  High  Court:  Held,  on  the  evidence, 
that  the  mark  of  the  applicant  and  that 
of  the  opponent  were  not  the  same  or 
nearly  identical,  that,  even  if  they  were, 
there  had  been  honest  concurrent  user  of 
the  marks  in  Xew  South  Wales,  and  that 
there  were  special  circumstances  within 
the  meaning  of  s.  28  of  the  Trade  Marks 
Act  1905,  and  consequently  that  the  appli- 
cant was  entitled  to  registration  in  respect 
of  New  South  Wales.  Bcdggood  d  Co.  v. 
Graham,  7  C.L.R.  752. 

Registration  —  Trade  Marks  not  identica 
— Likelihood  of  deception — Honest  concur- 
rent user  in  one  State — Conditions  as  to  mode 
of  user— Trade  Marks  Act  1905  (No.  20  of 
1905),  ss.  6,  28,  44,  114— Trade  Marks  Act 
1865  (N.S.W.)  (No.  9  of  1865),  ss.  2,  4,  7.]— 
A.  had  for  over  20  years  used  two  trade 
marks,  one  consisting  of  the  word  "  Excel- 
sior "  and  the  other  a  device  containing 
that  word,  in  respect  of  baking  powder,  in 
Xew  South  Wales,  but  chieffy  in  one  dis- 
trict thereof.  B.  had  during  the  same 
period  used  a  trade  mark,  consisting  of  a 
device  containing  the  word  "  Excelsior, " 
also  in  respect  of  baking  powder,  in  Xew 
South  Wales,  but  in  a  different  district. 
In  1886  B.  obtained  in  Xew  South  Wales 
registration  of  his  trade  mark  under  the 
Trade  Marks  Act  1865  (X.S.W.).  On  appli- 
cations by  A.  for  registration  of  his  trade 
marks  for  the  Commonwealth,  the  Regis- 
trar granted  the  applcations  limited  as  to 
user  to  the  States  other  than  Xew  South 
Wales.  Held,  that,  the  marks  not  being 
identical,  and  there  having  been  honest 
concurrent  user  for  the  period  mentioned, 
A.'s  marks  should  be  registered,  subject 
with  respect  to  Xew  South  Wales  to  condi- 
tions as  to  mode  of  user.  McKenzie  d 
Co.  V.  Leslie.  9  C.L.R.  247. 

Resemblance  to  trade  mark  already  on 
register — Identity  of  principal  features  of 
design — Mark  likely  to  deceive— The  like 
goods  or  class  of  goods — Trade  Marks  Act 
1905  (No.  20  of  1905),  ss.  25,  114.]— Per 
Griffith.  C.J.,  and  O'Connor.  J.:— Sect.  25 
of  the  Trades  Marks  Act  1905  relates  to 
questions  arising  between  the  owner  of  an 
existing  trade  mark  and  a  person  applying 
for  registration   of  another,  whereas  s.    114 


relates  to  questions  arising  as  between   an 
applicant    for   registration   and   the   public; 
and    tlie    question    to    be    determined    under 
the  latter   section   is  whether,   if  the  trade 
mark   which    it    is   sought   to   register   were 
registered,  the  public  would  be  likely  to  be 
deceived     into     thinking     that     they     were 
buying  the  goods   of   the   owner   of   anotlier 
trade     mark.       The     appellants     were     the 
owners   of   a   trade   mark   consisting   of    the 
word    '•  Sunlight "    registered  .in    respect    of 
soap   (not  included  in  other  classes),  polish- 
ing   extract,    polishing    paste,    and    similar 
compounds   and    materials   for   polishing   or 
cleaning   cutlery,  china,  glass,   earthenware, 
buildings,    marble,    paint    and    ether    stib- 
stances    (being  goods   included   in   Class  50, 
sub-class   10,  in  the   Schedule   to  the   Act). 
The    respondent    sought    to    register    as    a 
'    trade  mark  in  respect  of  boot  polish,  lino- 
[     leum  polish  or  cream,  and  harness  dressing 
(goods     which     the     appellants    liad    never 
made  or  sold)    a  design  of  which  the  essen- 
tial   particular    was    the    word    "  Sunlight " 
i    printed    in    a    style    similar    to    that    which 
,    had    been    adopted    by    the    appellants    for 
i    many   years   in   using   the    registered    trade 
I    mark,    and    the    added    matter    included    a 
[    representation  of  the  rising  stm,  which  also 
I    had  been   used   for  many  years   by   the   ap- 
I    pellants  in  connection  with  the  word  "  Sttn- 
!    light,  "    and    the    name    of    the    respondent 
j    witli   the   word   "'  Agent  "   jirinted   below   it, 
',    The  application,  whicli  was  opposed  by  the 
j    appellant,    was    granted    by    the    Registrar. 
Held,    per    totam    ciirinnt.    on    appeal    from 
the    Registrar,    that    whether    the    goods    in 
I    respect   of  Avhich  the   respondent   sotight  to 
register  were  or  were  not,  within  tlie  mean- 
ing  of   s.    25,    "  the   like   goods,    or   class    of 
goods  "  with   those   of   tlie   appellants,    they 
were,    on    the    evidence,    so    connected    with 
those  goods  in  trade,  in  the  minds  of  per- 
sons   dealing    in    and    using    them,    and    the 
trade    mark    sought    to    be     registered    so 
nearly    resembled    that    of    the    appellants, 
tliat.   if   applied   to  the   respondent's   goods, 
it  was  calculated  to  deceive  the  public  into 
believing  that   they   were   goods   of   the   ap- 
pellant's  manufacture,   and   that,   therefore, 
the  trade  mark   came  within   the   words   of 
s.     114,    and    ought    not    to    be    registered. 
Eno    v.    Dunn.    15    App.    Cas.    2.->2.    applied. 
Slrmble.    per    Griffith,    C.J.,    and    O'Connor, 
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J.,  that  the  goods  in  respect  of  which  the 
traile  mark  was  sought  to  be  registered 
were,  with  the  possible  exception  of  boot 
polisli,  "  the  like  goods,  or  class  of  goods  " 
with  those  nianufactiired  by  tlio  appellant, 
and  tlierefore  that  the  case  came  within  9. 
2.').  Meaning  of  tlie  words  "  the  like  goods, 
or  class  of  goods  "  in  that  section  dis- 
cussed. Lever  Bros.  Ltd.  V.  Abrams,  8 
C.L.il.  001». 

Resemblance  to  registered  trade  mark- 
Likelihood  of  deception-  Colours,  limitation 
of-  Trade  Mark;  Act  1905  (No.  20  of  1905), 
SS.  21.  25.  114.1  Wli.T.-  it  appeared  to  th-- 
Court  that  a  trade  uuirk  to  be  placed  on 
packets  of  tea.  for  which  registration  was 
fioiight,  possessed  some  points  of  simi- 
larity to  an  opponent's  registered  trade 
mark,  but  that  the  differences  between  the 
two  were  so  marked  and  so  easily  dis- 
cernible to  a  purchaser  of  ordinary  percep- 
tions and  ordinary  sense  that  it  could  not 
reasonably  be  said  that  the  trade  mark 
sought  to  be  registered  was  likely  to  de- 
ceive him  into  the  belief  that  when  buying 
a  packet  of  tea  bearing  the  latter  mark  he 
was  buying  the  tea  of  the  opponent.  Held, 
that  the  application  for  registration  should 
l>e  granted.  An  application  for  a  trade 
mark  set  out  a  label  bearing  a  design 
printed  in  .several  colours,  requested  the 
registration  of  the  "  accompanying  trade 
mark,  "  and  stated  tliat  tlie  essential  par- 
ticulars of  the  trade  marR  were  "  the  dis- 
tinctive label."  Srmhir  (by  linrtou.  A.C.J. . 
and  I'oirrrH,  J.),  that  the  application  was 
one  for  a  trade  mark  limited  to  the  par- 
ticular colours  as  printed,  within  s.  21  of 
the  Trndf  Marks  .Art  100.").  ChnrUck  Ltd. 
V.    WM-iuonn    rf    Co..    Pt,/..    Ltd..    If.    C.L.R. 

Application  to  rectify  register— Non-user 
of  trade  mark -Trade  Marks  Act  1905  (No. 
20  of  1905).  SS.  25.  71.  72.1 — "^rmhtr,  whorr.  a 
Tf'p\^tcTC(]  trade  mark  has  not  for  three 
years  been  used  by  the  proprietor  in  con- 
nection with  certain  goods  in  respect  of 
which  it  is  registered,  an  application  to 
rectify  the  register  by  expunging  the  regis- 
tration in  respect  of  tho.se  goods  may  pro- 
perly be  made  under  ss.  71  and  72  of  the 
Trade  Marks  .\rt  100.5  by  a  person  who 
wishes  to  register  in  respect  of  those  goods 


a  trade  mark  which,  under  s.  25,  if  the 
register  were  not  so  rectified,  would  be 
disentitled  to  registration;  and,  therefore, 
on  an  appeal  from  the  dismissal  of  the 
opposition  to  an  application  for  registra- 
tion of  a  trade  mark,  the  opposition  being 
founded  on  s.  25,  the  High  Court  would, 
on  a  prima  facie  case  for  such  rectification 
being  made  out,  adjourn  the  hearing  to 
allow  of  an  application  for  rectification 
being  made.  Robert  Harper  d  Co.,  Pty., 
Ltd.  v.  .V.  Boake,  Roberts  d  Co.  Ltd.,  17 
C.L.R.   514. 

Trade  mark  registered  under  Trade  Marks 
Act  of  a  State— Trade  Marks  Act  1905  (No. 
20  of  1905).  ss.  8,  9,  32.1 — AH  applications 
for  registration  of  trade  marks  under  the 
Trades  Marks  Act  1905,  inckiding  those 
pursuant  to  ss.  8  and  9,  are  made  under  s. 
32.  Therefore  the  Registrar  is  not  entitled 
to  refuse  an  application  which  purports  to 
be  made  under  s.  32  merely  because  the 
mark  is  already  registered  as  a  trade 
mark  under  the  Trade  Marks  Act  of  a 
State,  but  he  must  deal  with  the  applica- 
tion on  its  merits,  and  give  to  the  appli- 
cant such  registration  as  he  is  entitled  to. 
It  was  alleged  that  the  applicants,  a  Joint 
Stock  Company,  were  identical  with  a  com- 
pany originally  registered  under  another 
name,  but  which  had  lawfully  changed  its 
name.  Held,  that  this  was  a  matter  of 
fact  to  be  ascertained  by  the  examiner 
in  dealing  with  the  application,  and  that 
if  the  fact  were  proved  he  must  proceed 
witii  the  application  on  the  merits.  Sal- 
vitis  Proprietary  Ijtd.  v.  Registrar  of 
Tradr  Mark.1.   4   C.L.R.   041. 

IL    EXPUXGING. 

Validity  of  registration — Practice  —  Appeal 
to  High  Court  from  Supreme  Court  of  State 
— Affidavit  of  appealable  nature  of  judg- 
ment Final  judgment — Merchandise  Marks 
Act  1864  (Tas.).  ss.  1.  7— Patents.  Designs  and 
Trade  Marks  Act  1893  (Tas.),  ss.  1.  4.  6,  7,  87, 
88,  115  Trade  Marks  Act  1905  (No.  20  of 
1905),  s.  7  -Judiciary  Act  1903  (No.  6  of  1903), 
s.  35— Rules  of  High  Court  1903,  Part  IL.  s. 
III..  Rule  7  (A),l— Tb.-nspon.b-nt  in  1S04  ob- 
tained the  registration  under  the  }fcr- 
rhnndifse  Marks  Art  1804  (Tas.)  of  the 
word    "  Phosferine "    as    a    trade    mark    in 
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respect  of  a  medical  preparation  manu- 
factured by  him.  The  appellants  in  1907 
applied  to  expunge  the  mark  from  the 
register.  The  High  Court  found  that  the 
word  "  Phosferine "  by  itself  was  not  at 
the  time  of  registration  lawfully  used  by 
the  respondent  to  denote  that  the  prepara- 
tion was  the  manufacture  of  the  respon- 
dent, and,  therefore,  ought  not  to  have 
been  registered.  Held,  that  the  mark 
should  be  expunged  from  the  register  not- 
withstanding the  lapse  of  time.  In  an 
affidavit  under  the  Rules  of  the  High 
Court  1903,  Part  II.,  Sec.  III.,  Rule  7A, 
as  to  the  appealable  nature  of  a  judgment, 
the  statement  that  the  judgment  involves 
indirectly  a  question  respecting  property 
of  the  value  of  £300  is,  in  the  absence  of 
evidence  to  the  contrary,  a  sufficient  state- 
ment of  the  value.  A  judgment  of  the 
Supreme  Court  of  a  State  dismissing  an 
application  to  expunge  a  trade  mark  from 
the  register  is  a  final  judgment  from 
which  an  appeal  lies  to  the  High  Court 
without  leave.  Decision  of  the  Supreme 
Court  of  Tasmania,  reversed.  Ashton 
d  Parsons  Ltd.  v.  Gould,  7   C.L.R.   598. 

III.  INFRINGEMENT. 

Infringement  of  trade  mark — Mark  likely  to 
deceive— Trade  Marks  Act  1905  (No.  20  of 
1905),  s.  53.]— The  plaintiffs  and  defendants 
were  rival  soda  water  manufacturers.  The 
plaintiffs  had  registered  as  their  trade 
mark  a  serrated  red  seal,  which  they 
affixed  to  the  neck  label  of  their  bottles. 
Subsequently  to  the  registration  of  the 
plaintiffs'  trade  mark  the  defendants  used 
a  red  seal,  which  was  not  substantially 
identical  with  the  plaintiffs'  mark,  as  a 
label  on  their  bottles.  Held,  that  the  de- 
fendants' mark  did  not  so  nearly  resemble 
the  plaintiffs"  as  to  be  likely  to  deceive. 
The  question  whether  a  mark  so  nearly 
resembles  another  as  to  be  likely  to  de- 
ceive, within  the  meaning  of  s.  53  of  the 
Trade  Marks:  Act  1905,  must  be  deter- 
mined upon  a  consideration  of  the  whole 
of  the  marks  or  designs  upon  the  plaintiffs' 
and  defendants'  goods.  Schiceppes  Ltd.  v. 
E.  Rowlands  Pty.  Ltd.,   11   C.L.R.   347. 


user  of  marks — Passing  off — Trade  Marks 
Act  1865  (N.S.W.)  (28  Vict.  No.  9),  ss.  2,  7— 
Trade  Marks  Act  1905-1912  (No.  20  of  1905— 
No.  19  of  1912),  S.  53.1— In  an  action  for  in- 
fringement of  a  trade  mark  registered 
under  the  Trade  Marks  Act  1865  (N.S.W. ), 
where  the  mark  used  by  the  defendant  is 
not  an  exact  or  substantially  exact  copy 
of  the  plaintiff's  registered  mark,  but  is 
a  colourable  imitation  of  it,  the  Court  must 
be  further  satisfied  that  the  use  by  the 
defendant  of  his  mark  is  likely  to  lead 
to  deception,  and  for  that  purpose  the 
Court  must  take  into  consideration  all  the 
circumstances  surrounding  the  use  of  both 
marks.  So  held  by  Isaacs.  Gavan  Duffy 
and  Rich,  JJ.  [Griffith,  C.J.,  dissenting). 
Therefore,  where  in  an  action  for  infringe- 
ment of  a  trade  mark  and  for  passing  off 
it  was  proved  that  the  defendant  used  a 
mark  which  was  a  colourable  imitation  of 
the  plaintiffs'  registered  trade  mark  and 
likely  to  be  mistaken  for  it.  but  that  the 
plaintiffs'  goods  were  known  in  the  market 
by  the  plaintiffs'  name  irrespective  of  their 
registered  mark.  Held,  by  Isaacs,  Gavan 
Duffy  and  Rich,  JJ.  (Griffith,  C.J..  dis- 
senting), that  the  probability  of  deception 
had  not  been  established,  and,  therefore, 
that  the  claim  for  infringement  failed. 
Held,  also,  by  the  Court,  that  on  the  evi- 
dence the  claim  for  passing  off  failed. 
Henry  Clay  and  Bock  and  Co.  Ltd.  v.  Eddy, 
19    C.L.R.    641. 

IV.  PASSING  OFF. 

Falsely    applying    trade    mark — Defence — 

No   intention  to   defraud — Trade   Marks   Act 

1905   (No.   20   of  1905),   s.   87.]— The  words 

"  intent  to  defraud  "   in  s.  87  of  the  Trade 

Marks  Act  1905  mean  intent  to  induce 
purchasers   to   believe   that   goods   to  which 

a  trade  mark  is  falsely  applied,  and  which 
are  manufactured  by  the  seller,  are  manu- 
factured by  some  person  other  than  the 
seller.  An  information  for  an  offence  under 
the  section,  to  which  it  was  a  defence  to 
show  that  the   defendant  had   no   intent   to 

defraud,  having  been  dismissed:  Held,  that 
the  evidence  justified  the  justices  in  finding 
that  the  defendant  had  no  intent  to  defraud. 
Jones  V.  Gedije,  9  C.L.R,  262. 


Use  of   mark  resembling  registered  trade  Mark  likely  to   deceive  —  Injunction  — 

mark — Probability    of    deception — Mode    of       Damages.] — The    plaintiffs,    who    were    the 
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ropistort'il  proiirntors  uf  a  liaili'  mark,  liail 
llu-  mark  stainjK'tl  on  electric  lamps  and 
also  on  pas  burners  sold  by  tbciii,  and  they 
had  advertised  and  sold  the  pas  burners 
-o  marked  under  the  name  of  "  Austra- 
lite"  burners,  so  that  these  had  come  to 
In-  known  by  that  name  to  the  public  and 
the  trade  as  being  goods  of  the  plaintifTs. 
The  defendants  had  stamped  on  electric 
lamps  sold  by  them  the  word  "  Australite  " 
in  conjunction  with  a  device  similar  in  part 
to  the  trade  mark  of  the  plaintifTs.  In  an 
action  for  infringement  the  plaintiffs  ob- 
tained an  injunction  restraining  the  de- 
fendants from  selling  or  passing  off  their 
electric  lamps  as  and  for  the  lamps  of  the 
plaintiffs,  and  also  damages.  On  appeal 
to  the  High  Court,  Held,  on  the  evidence 
that  the  plaintiffs  were  entitled  to  retain 
the  injunction,  but  not  the  damages.  Rem- 
iiifit'iii  V.  Wrtsltii'h  l.iiiht  ('(ittiijiniif  of  Aiis- 
Ir.ilia.   l!l  C.L.i;.  -J.-iT. 

Name  o!  person  applied  to  goods — Secondary 
meaning.] — Tho  name  of  a  person  may 
acquire  a  secondary  meaning  as  denoting 
goods  made  by  a  certain  manufacturer,  so 
as  to  prevent  another  person  applying 
that  name  without  explanation  or  qualifi- 
cation to  similar  goods  not  made  by  that 
manufacturer.  Held,  on  the  evidence,  that 
the  proper  name  "  Boraalino,  "  which  was 
part  of  the  name  of  the  plaintiff  company, 
had  acquired  a  meaning  denoting  that 
goods  to  which  it  was  applied  were  manu- 
factured by  that  company,  and  that  the 
plaintiff  company  was  therefore  entitled 
to  have  the  defendants  restrained  from 
applying  the  word  "Borsalino"  without 
explanation  or  qualification  to  goods  manu- 
factured by  another  com|»any.  whose  title 
also  included  that  proper  name.  Collitt 
v.  Borsalino  fiuisnepe  c.  Fratrlln  Sorirta 
\no,tima,   IG  C.l.M.  344. 

Right  to  particular  get  up  of  goods- 
Liability  to  deceive  — Care  to  distinguish,] — 
I  he  fact  that  A.,  a  trader,  had  for  many 
years  put  up  his  goods  for  sale  in 
packages  of  a  particular  shape,  .size  and 
colour,  Buch  packages  not  being  used  by 
others  in  the  trade,  does  not  prevent  B., 
even  with  the  object  of  capturing  the  trade 
nt  A.,  from  putting  up  his  goods  of  the 
-iinic   kind    in    packages   of   the   same   sliape, 


size  and  colour,  provided  tliat  B.  sufTiciently 
distinguishes  on  the  packages  his  goods 
from  those  of  A.  Burford  d  Sons,  Ltd.  v. 
MinrUug   d    Hon.    8    C.L.R.    212. 

V.  POWER  OF  CUMMOX WEALTH. 

Power     of     Commonwealth     to     make 
laws      with      respect      to      trade      marks.] 

— See  Constitutional  L.vw.  AttoDiey-Oen- 
eral  for  N.S.W.  v.  Brewery  Employees'  Union 
of  N.S.W. ,  6  C.L.R.  469. 

M.   I'RACTICE. 
Costs  -  Award   of   costs  by   Law   Officer — 

Exercise  of  discretion — Appeal  to  High  Court 
—Trade  Marks  Act  1905  (No.  20  of  1905),  ss. 
95,  96.] — -The  High  Court  has  jurisdiction 
to    entertain    an    appeal    as    to    the    costs 

awarded  by  the  Law  Officer  on  an  ai)i)eal 
to  him  from  the  Registrar  of  Trade  Marks. 
But  on  such  an  appeal  the  Court  will  not 
overrule  his  order  unless  there  has  been 
a  disregard  of  principle  or  a  misapprehen- 
sion   of    facts.      In    re    (,'ilbert;    Gilbert    v. 

Hudlcstone,  28  Ch.  D.,  549,  applied.  Alex- 
ander Ferguson  cC-  Co.  v.  Daniel  Crawford 
d  Co.  Ltd.,  10  C.L.R.  207. 

Rectification  of  register  —  Disclaimer  — 
Exclusive  and  concurrent  rights  —  Trade 
Marks  Act  1905  (No.  20  of  1905),  ss. 
6,  8.  25,  28,  71.]  —  On  an  application 
for  rectification  of  the  register  of 
trade  marks  under  s.  71  of  the  Trade  }farks 
Act  1905,  the  Court  cannot  entertain  a 
motion  under  s.  28  to  direct  the  Registrar 
to  register  a  mark  on  the  ground  of  honest 
concurrent  user,  the  preliminary  procedure 
of  applying  to  the  Registrar  in  the  first 
instance  not  having  been  followed.  Ha>is- 
man  v.  Regal  Shoe  Co.  I  Isaacs.  J.),  15 
C.L.R.   529. 

VII.  REGlSTiiATION. 
See  Applic  \tion,  above. 


TRADE  NAME. 

Name  adopted  by  company— Similarity  to 
name  of  another  company — Both  companies 
carrying  on  same  business — Likelihood  of 
confusion — Burden  of  proof.] — In  an  action 

I'v  (iiic  ((inipaiiy  to  prevent  anotlier  com- 
pany from  using  a  name  so  like  that  of  the 
plaintiff  company  as  to  be  likely  to  deceive, 
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tho  plaintiff  company  must  show  that  it  is 
reasonably  certain  that  what  the  defendant 
company  are  about  to  do  will  cause  immi- 
nent and  substantial  damage  to  the  plain- 
tiff company.  Royal  Insurance  Co.  Ltd.  v. 
ilidUtnd  Insnranre  Co.  Ltd.  (26  R.P.C. 
9.">i.  followed.  ■  If  eld.  that  the  name  of  the 
appellant  company  was  not  so  like  that  of 
the  respondent  company  as  to  render  it 
reasonably  certain  that  anyone  intending 
to  employ  the  respondent  company  and 
make  tliem  trustees  under  a  will  or  settle- 
ment, or  employ  them  as  agents,  would 
be  led  to  believe  the  appellant  company 
■were  the  respondent  company.  TJie  Bendigo 
<i)id  Coioitrj/  Districts  Trustees  and  Exe- 
tors  Co.  Ltd.  V.  The  jSandhurst  and  Xor- 
thern  District  Trustees  Executors  and 
Afjcnc;/  Co.  Ltd.,  9  C.L.K.,  474. 

Pills  imported  in  bulk  for  putting  up  under 
trade  name — Value  for  duty — Actual  cost  of 
labour  and  materials  in  Victoria — Proprietary 
medicines.] —.SVe  Customs.  R.  v.  Lyon,  3 
€.L.R.  770. 


TRADE  PROTECTION  AGENCY. 

P  Report  as  to  credit  of  business  firm — Com- 
munication to  subscribers — Voluntary  com- 
munication— Privileged   occasion — Malice.] — 

See  Defamation.  Macintosh  v.  Dun,  6 
C.L.R.  303. 


TRADE  UNION. 

Conspiracy — Inducing  employer  to  dismiss 
■employee — Deliberate  interference  with  rights 
of  others  with  intent  to  injure — Interference 
with  trade — Trade  dispute — Cause  of  action — 
Queensland  Criminal  Code,  ss.  534,  543.] — 
The  respoiulont  was  eni])loyed  as  a  ship- 
wright in  tlie  service  of  the  Queensland 
Goveninieent,  at  one  of  the  Government 
-docks.  Wlien  called  upon  to  join  the  ap- 
pellant union  and  pay  the  entrance  fee, 
he  refused,  and  the  appellants,  represent- 
ing the  union  by  its  express  direction,  in- 
formed the  Government  that,  if  the  respon- 
dent were  not  dismissed,  the  union  ship- 
wrights employed  at  the  dock  would  be 
callt'd   out,  and  as  long  as  the  respondent's 


employment  continued,  they  would  not  be 
allowed  to  resume  work.  The  jury  found 
ttiat  the  officer  of  the  Government  was  in- 
duced and  coerced  by  these  representations 
to  dismiss  the  respondent,  and  that  the 
appellants  had  combined  and  conspired  to- 
gether to  procure  his  dismissal  with  the 
intention  of  injuring  him  and  depriving 
him  of  the  opportunity  of  earning  his  liveli- 
hood as  a  shipwright,  until  he  should  be- 
come a  member  of  the  appellant  union.  In 
an  action  by  the  respondent  for  damages 
for  the  injury  sustained  by  him  by  reason 
of  those  representations :  Held,  that  the 
facts  as  found  by  the  jury  disclosed  an 
actionable  wrong.  Allen  v.  Flood,  (1898) 
A.C.  1;  Quinn  v.  Leathern,  (1901)  A.C. 
495,  considered  aiTd  applied.  Principles  of 
law  applicable  in  an  action  against  a  trade 
union  and  its  officers  for  conspiring  to 
procure  the  dismissal  from  his  employment 
of  a  non-unionist,  considered.  Brisbane 
Shipwrights'  Provident  Unioji  v.  Reggie, 
3  C.L.R.  686. 


Member  —   Expulsion  —  Action  for  de- 
claration that  expulsion  is  invalid  and  order 
tor   restoration  to   membership — Jurisdiction 
of  the  Court  —  Rules  —  Construction  —  Am- 
biguity —  Illegality  —  Strikes  —  Breach  of 
Contract  —   Trade   Unions   Act  1886   (Qd.) 
(.50  Vict.  No.  29),  ss.  25,  26.]— Sect.  25  of  tho 
Trade     Unions     Act    1886     (Qd.)     provides 
that    "  The    purposes    of    any    trade    union 
shall   not,   by   reason   merely  that   they   are 
in    restraint    of    trade,    be    unlawful    so    as 
to   render  void,   or  voidable   any   agreement 
or  trust."     Sect.  26  provides  that  "  Nothing 
in  this  Act  shall  enable  any  Court  to  enter- 
tain   any    legal    proceeding    instituted    with 
the   ol)ject   of  enforcing  or   recovering  dam- 
ages for  the  breach  of  any  of  the  following 
agreements,    namely, —  (1)     Any    agreement 
between  members  of  a  trade  union  as  such, 
concerning    the    conditions    on    which    any 
I  members   for   the  time   being  of   such   trade 
I  union    shall    or    shall    not     ...     be    em- 
I  ployed  ;      .     .     .      ( 3 )  Any  agreement  for  the 
application  of  the  funds  of  a  trade  union. — 
:    (rt)      To     provide     benefits     to     members; 
I  .      .     ."     Held,  that  an  action  by  a  member 
I   against    a    society    registered    as    a    trade 
union  under  the  Act,  seeking  a  declaration 
I  that    an    order    of    expulsion    made    by    the 
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Hovoining  body  of  tlie  Hociety  is  invalid 
ftiid  a  consetjuent  ordor  that  he  be  restored 
to  memborsLip.  will  lie,  such  an  action  not 
being  a  proceeding  to  enforce  an  agreement 
under  cither  sub-s.  (1)  or  sub-s.  (3)  (a) 
of  8.  20.  Osbornr  v.  Amalgamated  Society 
of  Railuay  Servants.  (1911)  1  Ch.,  540, 
followed.  A  member  of  tlie  society  refused 
to  obey  an  order  of  tlie  governing  body  to 
lOftse  work  on  a  particular  day.  If  the 
.MU-niber  had  obeyed  the  order  he  would  have 
l>roken  lii-«  contract  witli  his  employer.  The 
order  was  given  for  the  purpose  of  assist- 
ing an  association  of  workmen  the  members 
of  wliicli  were  in  dispute  witli  the  same 
employer.  Tlie  member  was  thereupon  ex- 
pelled from  the  society  on  the  ground  that 
he  had  acted  contrary  to  the  society's  in- 
terests. Held,  that  the  expulsion  was  in- 
valid: By  Isaacs,  Gaian  Duffy  and  Rich, 
JJ.,  on  the  ground  tliat  the  order  was  not 
authorized  Ijy  the  rules,  and  the  society 
liad  no  jurisdiction  to  expel  the  member 
for  disobeying  it.  By  Barton,  A.C.J.,  on 
the  ground  that  no  rule  of  the  society  re- 
•  luired  a  member  to  break  his  contract  of 
strvice.  or  authorized  the  giving  of  such  an 
order,  or  authorized  expuTsion  for  the  cause 
assigned,  and  that  an  obligation  to  break 
liis  contract  of  service  or  an  authority  to 
give  such  an  order  would  not  be  implied; 
and  tlierefore  tliere  was  ho  jurisdiction  to 
expel  the  member.  By  Poiccrs,  J.,  on  the 
ground  that  the  member  had  not  disobeyed 
any  order  wliich  there  was  express  or 
implied  power  to  give.  \A'lieie  substantial 
effect  can  be  given  to  a  rule  of  a  society 
registered  as  a  trade  union,  by  an  interpre- 
tation which  will  not  involve  a  l)reacli  of 
the  law,  that  interpretation  will  l)e  adopted. 
Held,  therefore,  that  a  rule  authorizing 
the  governing  body  to  order  its  members 
to  strike  Hhould  be  interpreted  as  confined 
to  strikes  not  involving  the  l»reach  of  exist- 
ing contracts.  Smith  v.  Amalgamated  So- 
ciety of  Engineers,  (191.3)  S.R.  (Qd.),  114. 
affirmed.  Amalgamated  Society  of  Engi- 
neers v.  Smith.   10  C.L.H.  't'AT . 


Order  lor  payment  of  fine  payable  under 
rules  of  union  Enforcement  of  Order  of 
Court  of  Arbitration  of  N.S.W.  Attach- 
ment for  non-payment — Power  of  Court — 
Prohibition.] — See  Conciliation   and   Arbi- 


tration. Master  Undertakers'  Association 
of  N.S.W.  V.  Crockett,  5  C.L.R.  389. 

Preference  to  unionists — Persons  offering 
their  labour  at  the  same  time — Notice  to 
union  of  labour  required — Jurisdiction  of 
Court  of  Arbitration  of  N.S.W.  to  compel.] — 

See  Cunliliation  and  Arbitration.  Trolly^ 
Draymen  and  Carters'  Unioti  of  Sydney  and 
Suburbs  v.  Master  Carriers'  Association  of 
N.S.W..  2  C.L.R.  509. 


TRADE  USAGE. 

Del  credere  agent  —  Indemnity.] — See 
Pbincipal  and  Agent.  Campbell  v.  Kitchen 
dc  Sons  Ltd.  <fc  Brisbane  Soap  Co-,  Ltd.,  12 
C.L.R.    515. 


TRADING  WITH  THE  ENEMY. 

Appointment  of  Controller  —  Evidence  — 
Interim  controller— Trading  with  the  Enemy 
Act  1914  (No.  9  of  1914),  ss.  3,  8— ^Trading 
with  the  Enemy  Act  1914  (No.  2)  (No.  17  of 
1914),  ss.  2,  4.] — The  Minister  for  Trade  and 
Customs  having  under  s.  8  (3)  of  the 
Trading  irith  the  Enemy  Acts  (1914)  ap- 
pointed an  interim  controller  of  the  busi- 
ness of  a  firm  on  the  ground  that  he  be- 
lieves tliat  the  firm  will  endeavour  to  trans- 
mit money  from  Australia  to  Germany  for 
the  benefit  of  em-iny  suUjects.  Held,  that 
on  a  motion  to  the  High  Court  to  appoint 
a  controller  it  is  sufficient  that  there  shall 
be  some  evidence  that  there  is  a  reasonable 
foundatidii  for  the  Minister's  belief.  In  re 
Meister  Lnciii.s  and  Bnining  (Ltd.),  31 
T.L.R.,  28  followed.  In  re  Alexander  d- 
Vo.    (Barton,  J.),   I'J   C.L.R.   533. 


TRADING  STAMPS. 

,  "  Issue  "  on  sale  of  goods  Coupons  en- 
I  titling  purchaser  to  obtain  other  goods  free 
Promise  by  manufacturer  or  original  vendor 
Distribution  by  retailer — Trading  Stamps 
,  Act  1901  (Vict.)  (No.  1750).  ss.  2,  3.1  A  nv 
}  tail  dealer  wlio.  on  sales  by  him  of  goods, 
I  passes  on  to  the  purchasers  coupons  wliereby 
I    tlif    maiiufiuturer     or     wliolesalc    nu-rchant 
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from  whom  the  i-etail  dealer  purchased  the 
goods  and  received  the  coupons  promises 
that  upon  presentation  by  a  user  of  the 
goods  to  the  agent  of  the  manufacturer  or 
wholesale  merchant  of  a  certain  number 
of  the  coupons  such  agent  will  give  in 
exchange  certain  other  goods,  does  not 
"  issue  trading  stamps  "  within  the  mean- 
ing of  3,  3  of  the  Trading  Stamps  Act  1901. 
So  held  by  Griffith,  C.J.,  and  Powers,  J., 
Isaacs,  J.,  dissenting.  Cantlon  v.  Moran  d 
Cato  Proprietary  Ltd.,  (1914)  V.L.R.,  141; 
35  A.L.T..  132,  reversed.  Moran  d  Cato, 
Pty.,  Ltd.  V.  Ca7itlou,   18  C.L.R.  578, 


TRAFFIC. 

Traffic  regulation  —  "  Permitting  "  pas- 
sengers in  excess  of  prescribed  number  on 
tramcar— Duty  of  conductor.]— ^ee  Local 
Government.  Kelly  v.  Wigzell,  5  C.L.R. 
126. 


TRAM  CAR. 

"  Permitting  "  passengers  in  excess  of 
prescribed  number  to  travel  on — Duty  of 
conductor.] — See  Local  Covernment.  Kelly 
V.  Wigzell,  5  C.L.R.  126. 


TRANSFER. 

Transfer  of  application  for  mining  lease — 
Agreement  between  applicant  for  lease  and 
land  owner  —  How  far  agreement  binding 
on  transferee.]— 5ee  Mixes.  Duke  of  Wel- 
lington  Gold  Mining  Co.  v.  Armstrong,  3 
C.L.R.    1028. 

Transfer  of  Department  to  Commonwealth 
— Officer  retained — Payment  of  salary — Ap- 
propriation.]—5ee  Public  Service.  Bond 
V.  Commo)nvealth,  1  C.L.R.  13. 

Transfer  of  Department  to  Common- 
wealth— Right  of  Commonwealth  to  reduce 
salary  of  transferred  officer.] — See  Public 
Service.  Cousins  v.  Commonwealth,  3 
C.L.R.  529. 


Transfer  of  Department  to  Common- 
wealth— Rights  of  transferred  officers — Re- 
tiring  allowance  —  Gratuity  —  Proportions 
to  be  paid  by  Commonwealth  and  State — 
Powers  of  Governor  vesting  in  Governor- 
General  —  Discretion  —  Permanent  employ- 
ment.]— .See  Public  Service.  New  South 
Wales  v.   Commonwealth,   6  C.L.R.   214. 

Transfer  of  land  on  sale— Land  used  as 
racecourse — Duty  payable  on  consideration. ]- 

See  Stamp  Duty.  Rosehill  Racecourse  Co- 
v.  Commissioner  of  Stamp  Duties  (N.S.W.), 
3  C.L.R.  393. 

Transfer  of  land  to  defeat  creditors — 
No  proof  that  creditors  were  defeated — 
Pleading.]— .S'ee  Contract,  Payne  v.  Mc- 
Donald, 6  C.L.R.  208. 

Transfer  of  life  policy  —  Right  to  policy 
moneys — Life  assurance.] — See  Insurance. 
Cauljield  v.  Caulfield,   6  C.L.R.  202. 

Transfer  of  personalty,  necessary  conditions 
of — Deed  of  gift — No  delivery  of  possession.] 
— .S>ee  Gift.  Anning  v.  Anning,  4  C.L.R. 
1049. 

Transfer  of  shares  (in  company).] — See 
Company. 


TRANSFER  OF  LAND  ACT. 

.See  Land  Registration. 


TRAVELLING  SHEEP. 

"  Drover  "  —  Person  in  charge  of  sheep 
travelling  less  than  40  miles — Travelling 
statement  not  necessary — Pastures  Protection 
Act  1902  (N.S.W.)  (No.  Ill),  ss.  4,  97.]— A 
person  in  charge  of  sheep  travelling  to  a 
place  less  than  40  miles  distant  from  the 
run  on  which  they  are  ordinarily  depas- 
tured is  not  a  "  drover  in  charge  of  any 
travelling  sheep  "  witliin  the  meaning  of  s. 
97  (1)  of  the  Pastures  Protection  Act  1902, 
and  therefore  he  is  not  guilty  of  any  offence 
under  sub-s.  |2)  of  that  section,  if  he  fail* 
to  produce  a  "■  travelling  statement  "  to 
"  any  inspector,  police  constable  or  justice. 
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cte.  ■•  hnKj  V.  Vumlit,  1.-)  X.S.W.  W.X.  I.IS, 
iippioved.  Hurthistlc  v.  Saiimhrs,  21 
N.S.W.  W.X.  7.  rt'vorsfd.  iSaiDnUra  v.  lioi- 
thixlh,  1  C.L.K.  371'. 


TRAVELLING  STOCK. 

Tick  pest  -  Notice  to  dip — Permit  to  travel 
— By-law  —  Unreasonableness.] — See  Local 
<;ovERNMENT.  Beetham  v.  Tremearne,  2 
C.L.R.  582. 


TRESPASS. 

Trespass    and    false    imprisonment,    action 
lor  Powers   of    committee   of    person   of 

lunatic  Order  signed  by  committee  for 
reception  of  lunatic  into  a  licensed  house — • 
Forcible  removal  of  lunatic — Stay  of  pro- 
ceedings —  Acts  done  for  the  purpose  of 
carrying  out  provisions  of  the  Lunacy  Act 
1903  (N.S.W.).]— .Sfr  Lunacy.  McLaughlin 
V.  Foshtry,  1  C.L.R.  54G. 

Construction    of    sewer — Local    board    of 

health  —  "  Necessary.  "J — See  Local  (iov- 
EBN'MENT.  Pfith  Loral  Board  of  Health  v. 
Maley,  I  C.L.R.  702. 


TRESPASS  TO  LAND. 

Mesne  profits  -  Limitation  of  action  — 
Construction  of  Statutes  —  Preamble  Am- 
biguity —  Limitation  of  Actions  lor  Trespass 
Act  188*  (N.S.W.).  (47  Vict.  No.  71).  s.  2.1— 
Sfc».  2  of  the  Limitation  of  Actions  for 
Trespass  Art  1SS4  (X.S.W.)  provides  that 
ill  actioiLS  for  trespass  to  land,  in  whicli 
the  jdaintifT'.s  title  is  not  disputed  l)y  the 
defeiii-e,  tlie  i))Hintifl'  sliall  not  recover 
damage.H  for  any  '■  act  of  trespass"  eom- 
initted  more  than  twelve  months  I)efore  the 
action.  Urtd.  that  this  seetion  imposes 
no  restriction  on  the  riphf  of  a  plaintiff, 
in  an  action  of  trespa.ss  for  mesne  profits 
of  land  of  which  he  has  reeovereo  posses- 
sion by  an  action  of  ejectment,  to  recover 
in  respect  of  the  whole  period  of  the  defen- 
dant's occupation.  The  words  "  act  of  tres- 
pass "  con.itrned  in  their  natural  and  ordi- 
nary sense,  mean  a  distinet  or  isolated  tres- 


pass, an<l  are  tiierefore  alto<rether  inapplic- 
able to  the  subject  matter  of  an  action 
for  the  recovery  of  mesne  profits,  whicli. 
tliougli  technically  and  in  form  an  action 
of  trespass  to  land  within  the  meaning  ot 
the  section,  is  in  reality  brouf;ht,  not  fo 
recover  damages  for  an  act  or  acts  of  tres- 
pass, but  to  obtain  compensation  for  the 
use  and  profits  of  land  of  which  the  plaintiff 
had  been  deprived  by  the  defendant.  In 
construing  a  statute  the  preamble  should 
not  be  resorted  to  in  order  to  cut  down  or 
extend  the  meaning  of  the  enactment  unless 
there  is  an  ambiguity  in  the  enacting  words 
themselves.  It  is  not  necessary,  however, 
that  the  ambiguity  should  be  patent  on  the 
face  of  the  statute:  it  is  sufficient  if  it 
arises  when  the  general  words  of  the  sta- 
tute come  to  be  aplied  to  the  particular 
subject  matter.  Per  Barton,  J.:  Where  the 
words  of  a  statute  are  capable  of  an 
interpretation  which  would  work  manifest 
injustice,  the  Court,  if  there  is  a  gramma- 
tical or  reasonable  construction  which  would 
avoid  such  a  result,  should  act  on  the 
assumption  that  the  legislature  did  not 
intend  to  bring  it  about :  and,  if  the  words 
are  fairly  capable  of  a  construction  which 
will  avoid  the  injustice,  should  adopt  that 
construction.  Remarks  of  Brett.  M.R..  in 
Plumstcad  Board  of  Works  v.  Spachwan, 
13  Q.B.D.  878,  at  p.  887.  applied.  Oolds- 
brough,  Mort  d  Co.  Ltd.  v.  Boirtell.  (100.5) 
5  S.R.  (X.S.W.)  461.  affirmed.  Boutcll 
V.  Goldshroufih.  Mort  d-  Co.  Ltd..  3  C.L.R. 
444. 

New  trial  —  Evidence.]  —  In  an  action  ff)r 
trespass,  where  the  boundary  line  between 
two  adjacent  leases  was  in  dispute,  it  ap- 
peared that  at  or  about  the  time  of  the 
plaintiffs'  original  lea.se  in  1874  the  boun- 
dary in  question  was  actually  marked  on 
the  ground  by  the  plaintiffs'  lessor,  the 
Crown:  that  its  position  could  still  be 
identified:  and  that  the  plaintiffs'  occupa- 
tion had  continuously  extended  up  to  that 
line.  There  was  no  evidence  to  controvert 
these  facts.  Held,  that  the  possessory  title 
<»T  the  plaintiffs  east  the  burden  of  proof 
of  the  true  boundary  on  the  defendants,  who 
disputed  it.  Per  Griffith,  C.J.,  and  Barton. 
•T. — The  fact  that  later  and  more  accurate 
surveys     disclosed     error      in    the    original 
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measurements  of  tile  lengths  of  the  line  in 
question  and  of  other  boundary  lines  was 
immaterial.  Per  Isaacs,  J. — The  fact  that 
the  land  was  Crown  land  did  not  in  the 
circumstances  atfect  the  burden  of  proof. 
Mount  Bischoff  Tin  Mining  Co.  (Reg.)  v. 
Mount  Bischoff  Extended  Tin  Mining  Co., 
y.h.,   15  C.L.R.  549. 


TRUST. 


Creation  of  imperfect.] 
Jiuic/  V.  Aiming,  4  C.L.R. 


—  See  Gift. 
1049. 


An. 


Declaration  of  —  Trust  of  shares  of  com- 
pany not  yet  in  existence — No  consideration.] 

— .sVe  Mines.  Brennan  v.  Morphelt.,  6 
C.L.R.    22. 

Declaration  of  trust — Husband  and  wife.]^ 

To  const ituto  a  doclaration  of  trust  of 
laiiil  there  must  be  an  intention  on  the 
|>art  (if  the  person  who  makes  the  declara- 
tinn  to  divest  himself  of  the  beneficial 
intfifst.  and  constitute  himself  a  trustee 
of  tlic  land  for  the  other  party.  Garrett 
V.  l/i:.strangc,  1.3  C.L.R.  4.30. 

Declaration  of  Trust.]  —  A  husland 
who  had  quarrelled  with  his  wife  wrote 
a  letter  to  her  at  a  time  when  she 
was  not  livin'r  with  him  in  which  he 
said,  in  reference  to  a  conditional  purchase: 
'■  I  hope  you  will  come  home  and  see  to  your 
own  home  while  I  am  away,  as  it  is  yours, 
not  mine.  The  residence  is  not  done  on  it 
yet.  so  it  will  not  <lo  for  both  of  us  to  be  out 
I  if  it."  and  in  anotlier  passage,  "come  back 
to  your  (h'ar  lionie.  "'  Held,  that  this  was 
not  a  declaration  of  trust  by  the  husband 
in  favour  of  the  wife.     Ih. 

Part  performance  —  Statut3  of  Frauds.] — 

Posses-sion  to  constitute  part  perform- 
ance under  the  Fltatutc  of  Frauds  must  be 
unciiuivocally  attributable  to  independent 
ownt-rsliip  by  the  person  claiming  the  land. 
Ih. 

Resulting    Trust  —  Statute    of    Frauds.] — 

Tiiere  cannot  be  a  resulting  trust  contrary 
to  the  provisions  of  a  statute.     lb- 


Trust  for  scheduled  creditors  and  all  other 
creditors  who  satisfy  trustee  that  they  are 
creditors — Deed  of  arrangement — Power  to 
exclude — Right  of  creditors  by  assenting  to 
become  parties  to  deed — Assignment  for 
"  creditors  generally  " — Compulsory  seques- 
tration —  Act  of  insolvency.]  —  Sec  Insol- 
vency. Dobson  V.  Beath,.  Schiess  cfc  Co., 
2  C.L.R.  277. 

Interest  in  trust  estate  —  Trust  to  sell  — 
Distinction  between  immoveables  and  move- 
ables— Incorporeal  right  with  respect  to  im- 
moveables— Conflict  of  laws — Notice  to  trustees 
— Subsequent  assignment  —  Priorities.]  — 
See  1nsolvp:n<_y.  Au,stralia}i  Mutual  Pro- 
vident Society  v.   Gregory,  5  C.L.R.   615. 

Policy  of  life  insurance  for  benefit  of  wife 
and  children  of  insured — Surrender  before 
maturity — Right  of  insurer  to  recover  sur- 
render value — Power  of  trustee  to  give  re- 
ceipt.]— See  Inst'rance.  Mutual  Life  I)i- 
surance  Co.  of  New  York  v.  Pechotsch,  2 
C.L.R.  823. 

Purchase  of  land  —  Creation  of  trust  — 
Principal  and  agent — Evidence]  —  Cadd  v. 
Cadd,  9  C.L.R.  171. 

Resulting  for  donors  —  Money  subscribed 
to  projected  company— Contract  to  repay 
subscriptions  —  Consideration  —  Option  to 
have  money  applied  towards  payment  for 
shares  in  the  company — Resulting  trust  for 
donors.] — See  Gift.  Luke  v.  Waite,  2  C.L.R. 
2.52. 

Tenancy  —  Breach  of  trust  —  Right  to 
recover  possession.] — See  Landlord  and 
Tenant.     Palmer  v.   Butter,   15  C.L.R.   729. 

Trust  fund,  money  appropriated  to,  but  not 
disbursed  —  Expenditure  —  Surplus  revenue 
— Distributable  among  States.] — "^V^  Con- 
stitutional Law.  Xew  South  Wales  v. 
Commomvealth,  7  C.L.R.  179. 
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I.  APPOINTMENT. 

Appointment  of  new  trustee  Settlement 
in  pursuance  of  power  in  will  New  beneficial 
interest  —  Exemption  —  Special  appoint- 
ment.]— See  Stamp  Duty.  Davidson  v. 
Chiniside.    7   C.L.K.    .324. 

Appointment  of  new  trustees  of  building 
society— Removal  of  trustee — Vesting  of  pro- 
perty of  society  in  new  trustees — Action  of 
ejectment  by  trustees  against  mortgagor  in 
default.] — *^'(r  PriLiHNG  Society.  Heydon 
v.  Lillis,  4  C.L.Pw.  122.3. 

Appointment  of  new  trustee  -  Vesting  of 
property  in  new  trustee  Legal  choses  in 
action — Right  of  action  on  guarantee — Trustee 
Act  1898  (N.S.W.)  (No.  4  of  1898).  s.  6.1— 
Sect,  r,  of  tlif  TntKfr  .\,t  lsn8  (N.S.W.) 
provides,  by  sub.-s.  1.  tliat  whenever  any 
trustee  dies,  or  desires  to  be  discharged 
from,  or  refuses,  or  becomes  unfit  or  incap- 
able to  act  in  the  trusts  or  powers  in  him 
reposed,  a  new  trustee  may  by  instrument 
in  writing  be  appointed;  and,  by  sub-s.  2, 
that  '•  so  often  as  any  new  trustee  is  so 
appointed  as  aforesaid  all  the  property  (if 
any)  which  for  the  time  being  is  vested 
in  the  surviving  or  continuing  trustee,  or 
in  the  heir,  executors,  or  administrators  of 
any  trustee,  or  in  tiie  Chief  Justice  or 
senior  Puisne  .ludge  for  the  time  being  by 
virtiie  of  the  I'rohute  Act  of  18i»0,  or  any 
Act  amending  or  consolidating  the  same, 
on  in  the  trustee  so  desiring  to  be  dis- 
charged, or  refusing,  or  becoming  unfit  or 
incapable  to  act  as  aforesaid,  and  is  sub- 
ject to  the  trust  in  respect  of  which  the 
new  trustee  is  appointed,  shall,  i.y  virtue  of 
such  instrument  and  without  other  assur- 
ance in  the  law,  become  and  be  conveyed, 
assigned,  and  transferreil  so  that  the  same 
shall  thereupon  become  and  be  legally  and 
effectually  vested  in  such  new  trustee, 
either  solely   or  jointly   with   tli»-   -urviving 


or  continuing  trustee  as  the  case  may  re- 
quire. Held,  by  (Iriffith.  C.J.,  and  Isaurs 
and  Rich,  JJ.  (da ran  Duffy.  J.,  doubting), 
that  by  virtue  of  that  section  a  legal  chose 
in  action  which  is  part  of  the  trust  pro- 
perty, vests  as  by  operation  of  law  in  the 
new  trustee  either  solely  or  jointly  with  the 
continuing  trustee  as  the  case  may  require. 
Therefore,  where  the  j)ayment  of  interest 
on  a  mortgage  debt  due  to  trustees  was 
secured  by  a  deed  of  guarantee,  and  new 
trustees  were  appointed  in  their  stead  under 
s.  6  of  the  Trustee  Act  1898.  Held,  that 
the  right  of  action  upon  the  guarantee  waa 
vested  in  the  new  trustees.  Moir  v.  Loxton, 
13  S.K.  (N.S.W.),  143,  reversed.  Loxton 
V.  Moir,   18  C.L.R.  360. 

II.  BREACH  OF  TRUST. 

Injunction— Public  Parks  Act  1854  (Qd.), 
(18  Vict.  No.  33)— Trustees  of  Public  Lands 
Act  1869  (Qd.),  (33  Vict.  No.  2)— Land  for 
special  purpose — Use  for  other  purposes.] — 
AVlii-rc  land  i^^  {.nanted  to  tlio  trustees  in 
trust  "  for  cricket  and  other  athletic 
sports  and  for  no  other  purpose  whatso- 
ever, "  the  trustees  are  entitled  to  permit 
the  use  of  the  land  for  any  lawful  purpose 
not  inconsistent  with  its  use  when  required 
as  a  place  for  holding  athletic  sports,  and 
in  particular  for  any  purpose  which,  while 
not  interfering  with  such  use,  is  conducive 
to  the  main  object  of  the  trust.  W'here 
land  in  Brisbane  so  granted  was  leased  by 
the  trustees  to  one  S.  to  use  the  ground 
and  building  thereon  for  bicycle  racing,  and 
such  other  sports,  pastimes,  and  purposes 
as  he  might  desire  every  Saturday  evening 
between  seven  and  eleven  p.m..  and  every 
Wednesday  afternoon,  provided  fourteen 
days  notice  in  writing  was  given  the  trus- 
tees, and  provided  also  that  the  said 
ground  was  not  otherwise  engaged  or  re- 
quired by  the  trustees:  Held,  in  a  suit 
for  a  declaration  of  the  trust,  and  for  an 
injunction,  that  the  jjlaintiff  was  entitled 
to  a  declaration  that  the  trustees  were  not 
entitled  to  permit  horse  racing  or  pony 
racing  to  be  carried  on  in  the  ground,  ex- 
cept by  way  of  incidental  use.  and  so  as 
not  to  interfere  with  the  use  of  the  land 
for  the  main  })ur]>o.ses  of  the  trust.  Held,' 
also,  on  tlie  terms  of  the  particular  lease, 
that  the  trustees  had  transgressed  the  con- 
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ditions  of  the  trust.  Attorney-General  v. 
Doim,  (1905)  St.  R.  (Qd.)  16.  varied.  Doim 
V.  Attorney-General  of  Queensland,  2  C.L.R. 
639. 

Negligence— Duty  of  one  of  two  executors 
—Custody   of   documents   of  title -Mortgage   . 
deed  left  in  hands  of  solicitor— Solicitor  one  of   \ 
executors— Mortgage  not  registered— Receipt   i 
of  mortgage  money  by  solicitor-executor.]—   ■■ 
It    is    the    duty    of    a   trustee,    in    managing 
the  trust  affairs,  to  take  those  precautions    | 
wliich   an  ordinary  man  of  business  would   \ 
take    in    managing    similar    affairs    of    his    | 
own.     Executors  omitted  to  register  a  mort-    j 
gage  given  to  their  testator  during  his  life-    i 
time.     They  also  left   documents,  which   in   } 
the  absence  of   registration  operated  as  an 
equitable   mortgage   only,   in   the   possession    | 
of  a  tirm  of  solicitors  acting  for  the  estate 
by   express    authority   of   the   will,    and    of   I 
which   one   of   them   was    a   member,   being   j 
also,   as   trustee   of   another   estate,   one   of   j 
the   mortgagors,   who   had   undertaken   per-   ! 
sonal    liability    under    the    mortgage.      The    , 
solicitor    executor    received    the    mortgage    j 
money  when  due,  and  mis-applied  it.    Held,    , 
having  regard  to  the  terms  of  the  will  and    [ 
the  circumstances  of  the  case,  that  the  first- 
named  executor  had  not  been  proved  guilty    , 
of    any    negligence   or   breach    of    trust   for 
Avhich  he  could  be  held  responsible.    Austin    ' 
v.    Austin,    (1905)    V.L.R.    564;    27    A.L.T.    , 
43.    affirmed,     but     <>n     different     grounds.    ; 
Austin  V.  Austin.  3  C.L.R.  516. 

Profit  made  by  trustee  out  of  trust.] — A 
testator  appointed  as  one  of  two  trustees, 
who  were  given  power  to  carry  on  his 
business,  a  person  who  had  been  in  the 
habit  of  supplying  meals  to  the  employees 
in  the  business  at  a  profit  to  himself,  and 
that  person,  while  he  and  his  co-trustee 
Avere  carrying  on  the  business,  continued  to 
supply  such  meals  and  charged  the  estate 
such  a  price  for  them  as  gave  him  a  reason- 
able profit,  f^emble,  that  such  charge  might 
properly  be  allowed.  Xissen  v.  Grunden, 
14  C.L.R.  297. 

III.  COMMISSION. 

Commission — Jurisdiction  to  allow  past  and 
future— Supreme  Court  Act  1890  (Vict.)  (No. 
1142),  s.  21 — Administration  and  Probate  Act 


1890  (Vict.)  (No.  1060),  S.  26.]— The  Supreme 
Court  of  Victoria  has,  under  s.  21  of  the 
Supreme  Court  Aet  1890  ( s.  16  of  15  Vict. 
Xo.  10)  jurisdiction  to  grant  commission 
both  past  and  future  to  executors,  admini- 
strators and  trustees  for  their  pains  .md 
trouble,  and  this  jurisdiction  is  not  limited 
in  its  exercise  by  the  provisions  of  s.  2(5 
of  the  Administration  and  Probate  Act 
1890  empowering  the  Court  to  grant  com- 
mission in  a  summary  way  to  executors 
administrators  and  trustees  on  passing 
their  accounts:  an  order  granting  such  com- 
mission may  be  made  in  an  administration 
action.     Xisstn  v.   Grunden,   14  C.L.R.  2'j7. 

IV.  CONSTRUCTIVE  TRUST. 
Declaration   of  trust — Agreement  to   hold 
land  for  benefit  of  others— Consideration.] — 
See  :Mixes.     NicJwlson  v.    Gander,   8  C.L.R. 
648. 


V.  DISCRETION. 

Discretionary  trust — Exercise  of  discretion 
—Maintenance  of  one  person  under  two  wills 
—Equitable  contribution— Trust  estate  entitled 
to  interest  in  another  trust  estate — Right  of 
action  of  beneficiary  of  first  estate  against 
trustees  nf  second  estate.] — J.MS.,  who  died 
in  1898,  by  his  will  devised  and  bequeathed 
all    his    real    and    personal    property    to   his 
trustees    upon    trust    for    sale    and    getting 
in  with  power  indefinitely  to  postpone  such 
sale    and    getting    in.      After    setting    out 
three  specific  devices  the  will  continued: — 
'•  And  as  to  £800  a  year  during  the  life  of 
my  daughter  A.S.  upon  trust  from  time  to 
time  to  apply  the  same  or  such  part  as  my 
trustees    may    think    fit    for    the    personal 
maintenance   and  support  or   otherwise   for 
the    personal    benefit    of    the    said    A.S.    or 
to    pay    the    same    or    such    part    as    they 
shall    think    fit    to    her    or    to    any    other 
person   to   be    so   applied   without    liability 
on   the  trustees'    part   to   inquire   into   the 
application    thereof    or    at    the    option    of 
my  trustees  to  pay  the  whole  or  such  part 
to  my  executors  to  be   applied   as  part   of 
the    residue    and    ultimate    surplus    herein- 
after  mentioned."     Then   followed   a   trust 
of    an   annuity   of   £500   for   the   benefit   of 
another   daughter,  and   a  legacy   of   £3,000, 
succeeded    by    the    words    '"  and    as    to    all 
the     residue    and    ultimate     surplus    upon 
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trust  for."  his  sou  \'.S.  and  liis  dauglitor 
L.S.  •ill  ,.i|iiiil  sliaris  jihsolutfly.  "  Th»" 
tostator  nppuinU'd  liis  son  \".S..  his  djuijih- 
t»'r  L.S.  ami  W.A..  his  .•x<'<iilors  and  trus- 
tees. L.S.,  wlio  died  in  l!l(i;i.  hy  her  will. 
after  nuxking  a  sju'tilic  li('()ui'st  to  lii-r 
sister  A.S..  devised  and  l>e(iueatlied  all  her 
real,  and  the  re.st  of  her  personal,  estate 
to  her  hrother  V.S.  and  W.A.,  whom  she 
appointed  her  exeeutors  and  trustees,  upon 
trust  for  eonversion,  but  directed  that  her 
trtistees  should  not  sell  a  certain  house 
during  tlie  life  of  A.S.,  except  with  her 
consent,  and  that  in  tiie  meantime  they 
should  permit  A.S.  to  live  there.  Subject 
to  tiiese  trusts  she  directed  that  lier  trus- 
tees should  stand  possessed  of  the  pro- 
ceeds upon  trust  for  investment,  and  should 
stand  possessed  of  the  residuary  moneys 
and  the  investments  representing  tliem 
"upon  trust  after  payment  thereout  of 
such  sum  or  sums  as  they  shall  from  time 
to  time  in  their  absolute  and  uncontrolled 
discretion  think  lit  to  apply  in  or  towards 
the  upkeep  of "  the  liouse  before  mentioned 
"  and  the  rates,  taxes,  insurance  and  other 
outgoings  in  respect  thereof  iind  in  or  to- 
wards the  maintenance  and  personal  su])- 
port  of  my  said  sister  during  her  life 
.  .  .  to  |»ay  the  residue  of  the  income 
of  the  said  trust  premises  to  my  nephew 
C.  during  his  life,  and  after  his  death  shall 
stand  jjossessed  of  the  said  trust  premises 
and  the  income  thereof  subject  to  such  pay- 
ments aforesaid  in  trust  for  all  the  children 
of  my  said  nephew  who  being  sons,  "  &c. 
During  the  lifetime  of  L.S.  the  trustees 
of  J.M.S.  applied  £4(10  a  year  out  of  the 
£800  to  the  maintenance  of  A.S..  who 
during  that  time  resided  with  L.S.  at  the 
before-mentioned  hou.se,  all  the  hou.sehold 
expenses  being  defrayed  by  L.S.  After  the 
death  of  L.S.  the  trustees  of  .I.M.S.  reduced 
the  amount  jiaid  by  them  to  £100,  and  the 
trustees  of  L.S.  ajiplied  £700  a  year  out  of 
the  income  of  the  trtist  estate  of  L.S. 
towards  the  maintenance  of  A.S.  The  resi- 
duary estate  of  J.M.S.  remained  uncon- 
verted. .\n  actifm  was  Iiron^ilit  in  the  | 
Suprcmi'  Court  of  ^■ictr)^ia  by  ( '.  against  ' 
the  trustees  of  the  estates  of  d.M.S.  and  i 
L.S.,  alleging  that  the  reduction  from  £400 
to  £100  a  year  was  improper  and  unreason-  ! 
able,  and  an  unfair  exercise  of  the  jiowers    | 


or  discretion  of  tlic  trustees  of  J.M.S. .  and 
tiiat  the  payments  made  by  the  trustees 
of  .1..M.S.  in  respect  of  the  annuity  of  £S(io 
had  been  iiiailc  out  of  income  and  not  out 
of  capital,  whereby  his  interest  in  the 
estate  of  L.S.  had  been  diminished,  and 
asking  for  conseipiential  relief.  At  the 
close  of  the  case  judgment  was  given  for 
the  defendant.  Held,  on  the  evidence,  that 
the  discretion  vested  in  the  trustees  of 
J.M.S.  had  been  exercised,  and  that  its 
exercise  was  iionest,  that  the  doctrine  of 
equitable  contribution  did  not  apply,  inas- 
much as  tliere  was  no  conunon  obligation 
u|)on  tlie  trustees  of  J.M.S.  and  those  of 
L.S.  to  contribute  to  the  maintenance  of 
A.S^.,  and.  therefore,  that  judgment  was 
properly  given  for  the  defendants.  Cork  v. 
Smith,  9  C.L.R.,  773,  reversed,  and  decision 
of  the  Supreme  Court  of  Victoria  restored. 
Smith  v.  CofA-,  P.C,  12  C.L.R.  30,  1911 
A.C.   317. 

VL  INDEMNITY. 

Life  tenant  and  remainderman — Corpus 
and  income — Costs  paid  by  trustee  under 
order  of  High  Court  Decision  of  High  Court 
reversed  on  appeal  by  one  party  to  Privy 
Council — Effect  on  rights  of  parties  not  ap- 
pealing— Rights  of  assignee  of  life  tenant.]- 
An  action  was  brought  in  the  Supreme 
Court  by  a  life  tenant  under  the  will  of  A. 
against  the  trustees  of  A.'s  estate  and  the 
trustees  of  B.'s  estate,  claiming  against  the 
latter  trustees  in  respect  of  breaches  of 
trust  whereby  the  income  of  A.'s  estate 
was  diminished,  and  against  the  former 
trustees  the  determination  of  the  respec- 
tive rights  of  himself  and  the  remainder- 
men. The  Court  having  dismissed  the 
action  with  costs,  the  High  Court  on  appeal 
gave  relief  against  both  sets  of  trustees 
and  directed  tlie  costs  of  the  plaintiff  and 
the  remaindermen  to  be  provided  for  out 
of  the  corpus  of  A.'s  estate.  The  trustees 
of  B.'s  estate  appealed  to  the  Privy  Council 
against  so  nnitli  only  of  the  order  of  the 
High  Court  as  aj. plied  to  them.  The  Privy 
Council  reversed  the  order  of  the  High 
Court,  directed  the  judgment  of  the  Su- 
pr«'me  Court  to  be  restored  and  dismissed 
the  action  with  costs  in  both  Courts.  The 
plaintiff  before  bringing  the  action  had 
assigned   his   interest  in    A.'s  estate  by  way 
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of    moitgage.      Prior,  to   the    appeal   to   the 
Privy    I'ouneil    tlif    trustees    of    A.'s    estate. 
])ursuant  to  the  judgment  of  the  High  Court, 
had  paid  certain  costs  to  the  plaintiff,  had 
retained    certain    of    their    own    costs,    and 
liad   incurred  certain  other  costs  in  taking 
accounts     in     connection     with     the    claim 
against   the   trustees   of  A.'s  estate.     Held, 
that,  notwithstanding  the  order  of  the  Privy 
Council,    the    trustees    of    A.'s    estate    were 
entitled    to    he    indemnified    for    such    costs, 
except  such  of  the  plaintiff's  costs  as  were 
attributable  to  the  plaintiff's  appeal  to  the 
High  Court  in  respect  of  his  claim  against 
the  trustees  of  B.'s  estate  out  of  the  corpus 
and   not  out   of   tlie    income   of   A.'s   estate. 
By    Griffith,    C.J.,    and   Barton,    J.,    on     the 
ground    that    altliough    tlie    order    of    the 
High    Court    must    be    treated    as    non-exis- 
tent,   the   order   of   the   Privy   Council   left 
the    rights    of    the    trustees    of    A.'s    estate 
open   to   determination.     By  Isaacs,   J.,   on 
the   ground    that   the    order    of    the    Privy 
Council,  although  it  authorized  the  trustees 
of   A.'s   estate   to   apply  the  income  to   the 
payment   of   the   costs,   did   not   permit   the 
income   to  l)e   so   applied   to   the   disadvan- 
tage of  the  plaintiff's  assignee.     Aitken  v. 
Cock,    (1912)    V.L.R.,    433;    34    A.L.T..    81, 
reversed.     Cock  v.  Aitketu  15  C.L.R.  873. 


Right  to  indemnity— Appeal  in  adminis- 
tration action— Costs  of  trustee,  j— Trustees 
who  have  been  guilty  of  breaches  of  trust 
in  respect  of  wdiich  an  order  has  been  made 
in  an  administration  action  by  a  Court  of 
first  instance,  but  Avho,  in  respect  of  the 
matters  in  question  upon  an  appeal  from 
that  order,  are  blameless,  are  entitled  to 
be  indemnified  out  "of  tlie  estate  for  their 
costs  of  such  appeal.  (Innidoi  v.  Xisscti, 
(1911)  V.L.R..  267:  33  A.L.T..  11.  re- 
reversed.     Xis-scii  V.  Gntndeu,  14  C.LJl.  297. 

VII.  INSOLVENCY,  TRUSTEE  IX. 

.S'ee  Insolvency. 

VIII.  MARRIACE  SETTLEMENT. 
Gifts  out  of  a  specific  fund — Gift  of  residue 
—Abatement  —  Proceeds  of  sale  —  Rescission 
—  New  appointment  —  Revocation  —  Sub- 
stituted gifts  —  Construction.]  —  See  Settle- 
ment, a' Becktil  v.  Trustees  Executors  and 
Agency  Co.,  5  C.L.R.  512. 


IX.  PRACTICE. 
Costs  —  Unsuccessful  appeal  to  the  High 
Court  by  trustee — Costs  out  of  estate — Special 
circumstances.  1—HeZf/,  {Higgins,  J.  dissent- 
ing), that  under  the  circumstances  of  this 
case  the  trustees  who  unsuccessfully  ap- 
pealed from  the  decision  of  the  Supreme 
Court  o\ight  to  be  allowed  their  costs  of  the 
aiii>eal  out  of  the  trust  estate.  Rosenthal 
v.  liosenthal,  11   C.L.R.  87. 

Judgment  ordering  trustee  to  pay  costs- 
Right  of  trustee  to  appeal.]— .SVe  Phactice. 
Anns  V.  Frasrr.  4  C.L.R.  79. 

Trustee  sued  as  representative— Adminis- 
tration action— Refusal  of  trustee  to  appeal- 
Joinder  of  cestius  que  trustent.]— .SVe  Prac- 
tice.    Connolly  v.  Macurinty,  7  C.L.R.  48. 

X.  REMOVAL. 
Removal  of  trustee— Retirement  of  trustee 
and  appointment  of  new  trustee— Employ- 
ment of  retired  trustee  at  a  salary.] — Two 
trustees,  X'.  and  P..  wlio  were  carrying  on 
their  testator's  business  under  a  direction 
contained  in  the  will,  with  power  to  ap- 
point a  salaried  manager,  employed  one  of 
tliemselves,  P.,  as  manager,  and  paid  him 
a  salary  for  so  acting.  On  objection  being 
taken  on  behalf  of  beneficiaries  that  tliis 
was  wrong,  P-.  retired  from  his  trusteesliip 
and  appointed  S.  to  act  as  trustee  in  his 
place,  and  thereafter  continued  to  act  as 
manager,  and  received  a  salary  as  before. 
Held,  that  the  appointment  of  S.  was  not 
and    that    he    should    not    be    re- 


improper, 
moved. 


Xissen  v.   Gnindcn.   14  C.L.R.  291 


XI.  GEXERAL. 
"  Land  vested  in  trustees  for  the  purposes  of 
public  recreation,  health  or  enjoyment  " — 
Exemption  from  rates.] — Sec  Local  Govern- 
ment. Sydney  Municipal  Council  v.  Royal 
Agricultural  Society  of  N.SAV.,  3  C.L.R.  298. 

Power  of  trustee  to  pay  income  during  life 
to  wife  on  attempted  alienation  —  Restriction 
on  alienation— Gift  for  life  with  rem-ainder  to 
children  or  remoter  issue.]  —  See  Will. 
Smidnujre  v.    Smidtriore,  3  C.L.R.  344. 

Release  of  contingent  remainder  to  tenant 
for  life— Releasee  not  to  take  beneficially, 
but    as    trustee— Enlargement    of    estate    o5 
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releasee    -Forfeiture.]  —  Ser   Will.     Caraher 
V.  Lli>!/il,  2  C.L.H.  480. 

Salvage  —  Mortgage  of  vineyard  lor  re- 
stocking and  repairing.]  —  See  Infant. 
^'ousius  V.  Cousins,  3  C.L.R.  1198. 


TRUSTS. 


Trusts  of  St.  Phillip's  Glebe.]— 6'ee  Glebe 
L.\NDS.  Fielding  v.  Honison  ;  Tovey  v. 
Houison,  7  C.L.R.  393. 


UBERRIMA  FIDEL 

Sale  of  partnership  property  by  mortgagee 
—  Purchase  by  members  of  partnership.] — 
Jn  the  absence  of  evidence  of  collusion  or 
<i)nspiracy  with  the  mortgagee,  there  is  no 
trust  if  two  partners  purchase  property 
juortgaged  by  the  partnorsliip  and  adver- 
tised for  sale  by  auction  under  the  mort- 
^'age.     King.smill  V.  Lyne,  13  C.L.R.  292. 


Oeneral  for    Victoria   v.    Melbourne   Corpora- 
tion, 5  C.L.R.  257. 


ULTRA  VIRES. 

Sff  also   iiv-LAW. 

By-law  —  Unreasonableness — Tick  pest — 
notice  to  dip — Permit  to  travel.] — See  Local 
Oov?;knmkn-t.      Beetham     v.     Tremearne,     2 

<:'.l.r.  .-.,s2. 

Regulation  —  Allowing  rubbish  to  fall 
from  lighter.] — See  Harbour  Management. 
Ferrirr  v.    Wihon,  4  C.L.R.  78.5. 

Regulation  —  Inconsistency  —  Pacific 
Island  labourers  ~  Deduction  of  wages  during 
sickness.]  —  See  Statctorv  Rfxh-lation. 
Youtifj  V.    Tork'iHsir,  2  C.L.R.  47(1. 

Rules  of  friendly  society — Effect  of  regis- 
tration.]—.SVp  Friendly  Sociktv.  Carroll 
V.  Shillinglaw,  3  C.L.R.  1099. 


UNIFORM  CHARGE. 

Supply     of    electricity — Preference — Alter- 
native  rates.] — See    Electricity.     Attorney- 


UNION  LABEL. 

Registration  —   Workers'   trade   mark.] — 

.See  Constitutional  Law.  Attorney -General 
for  N.S.W.  V.  Brewery  Employees'  Union  of 
N.S.W.,  6  C.L.R.  469. 


UNION,  TRADE. 

See  Trade  Union. 


UNLAWFUL  POSSESSION. 

Unlawful  possession  of  goods  —  Evidence 
of  possession  —  Importation  —  Knowledge.] 
— See  Customs.  Irving  v.  Nishimura,  5 
C.L.R.  233. 

Unlawful  possession  of  goods — Unlawful 
importation  —  Possession  unconnected  with 
importation  —  Knowledge  —  Prohibited  im- 
ports.]— 5'ee  Customs.  Lyons  v.  Sjnart,  6 
C.L.R.    143. 


USURY. 

Money  lender  —  Excessive  interest — Action 
to  enforce  agreement  or  security — Promissory 
note  —  Retrospective  effect.]  —  See  Money 
Lender.      Wihon  v.  Moss,  8  C.L.R.  146. 


UTTERING. 

Uttering  forged  documents — Sending  false 
petition  to  Governor.] — See  Criminal  Law. 
White  V.  The  Kiwi,  4  C.L.R.  152. 


VACANCY. 

.S'ee  also  Electoral  Law. 

Vacancy  in  office  of  Judge  in  bankruptcy — 
Delegation  of  powers  to  register  in  bank- 
ruptcy.]— S'ee  Insolvency.  Moy  v.  Briscoe 
cfc  Co.,  5  C.L.R.  56. 
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Applicability  of  English  law  in  New  South 
Wales— Repeal  by  implication— Vagrancy  Act 
1824.  5  Geo.  IV.  c.  83- -Effect   of  Ordinance, 
6  Wm.  IV.  c.  6  (N.S.W.)— 9  Geo.  IV.  c.  83.]— 
The    provisions    of    tlie   Imperial    Tagrancti 
Act    1824,    were    never    capable    "of    being 
applied   in  the   administration   of   Justice" 
in  New  South  Wales,  within  the  meaning  of 
9  Geo.  IV.  c.  S3,  s.  24.     Even  if  any  of  its 
provisions  were  ever  in  force  in  New  South    j 
Wales,   the   Ordinance   6   Wm.   IV.   No.      6, 
which  dealt   comprehensively  with  the  sub- 
ject of  vagrancy  in  New  South  Wales,  had 
Ihe  eflfect  of  either  repealing  by  implication 
those    provisions    of    the    English    Statute 
which  dealt  with  the  same  subject  matter, 
or    of    a    legislative    declaration    that    they 
were   not   in   force.      Qiian   Tick   v.   Hinds, 
2  C.L.R.  345.  considered  and  approved.    Per 
Griffith,  C..J.,  and  Barton.  .J.— In  consider- 
ing whether  an  English  Statute  was  intro- 
duced into  New  South  Wales  by  9  Geo.  IV. 
c.  83,  regard  must  be  had  to  the  suitability 
of  the   Statute   as   a  whole   to   local   condi- 
tions, and.   so  regarded,  the  Vagrancy  Act 
1824  as  a  whole  was  inapplicable,  and  there- 
fore  never   in   force   in  New   South   Wales. 
Per   Isaacs,    J.— Quaere,    whether   before    6 
Wm.  IV.  No.   6   was   passed   such   portions 
of   the   Vagrancy   Act    1824    as    dealt   with 
oflFences  against  society  in  general,  were  not 
in  force  in  New  South  Wales  by  virtue  of 
9    Geo.    IV.    c.    83.      Mitchell    v.    Scales,    5 
C.L.R.  405. 


the  accused  person  being  brought  before 
him  and  charged  with  the  ofifence  named, 
and  that  no  preliminary  or  extra-judicial 
investigation  by  a  .Justice  into  the  existence 
of  lawful  means  of  support  is  required 
before  the  formulation  of  the  charge.  Upon 
prima  facie  proof  of  the  absence  of  lawful 
means  of  support,  the  onus  falls  upon  the 
accused  to  prove  the  existence  of  such 
means  to  the  satisfaction  of  the  Justice. 
Wilson  V.  Benson,  (1905)  V.L.R.  229:  26 
A.L.T.  144,  and  Wilson  v.  Travels,  (1906) 
V.L.R.  734;  28  A.L.T.  56,  overruled.  Lee 
Fan  V.  Dempsey,  5  C.L.R.  310. 


VALUATION. 

Valuation  and  classification  of  landed 
estate — Duty  of  classifier — Sale  of  portion 
of  landed  estate — Subsequent  sale  of  balance 
— Whether  original  classification  stands  good.] 
— i^ft  Land  Tax.  B.  v.  Atkinson,  3  C.L.R. 
632. 

Valuation  of  land  —  Resumption  of  land 


by    Crown.] — See    Land. 
monwealth,  5  C.L.R.  418. 


Spencer    v.    Com- 


VARIANCE. 

Variance  between  information  and  evi- 
dence as  to  place.] — See  Local  Govern- 
ment.    Kelly  V.  Wigzell,  5  C.L.R.  126. 


Idle  and  disorderly  person—"  No  visible 
means  of  support  "—Police  Act  1892  (W.A.), 
(55  Vict.  No.  27),  s.  65  (1).]— The  Police  Act 
1892  (W.A.).  s.  6.5  (1),  provides  that 
"  every  person  who  shall  commit  any  of 
the  next  following  offences  shall  be  deemed 
an  idle  and  disorderly  person  .  .  .  and 
shall  on  conviction  be  liable  to  imprison- 
ment .  .  .  .  ( 1 )  Every  person  having  no  law- 
ful visible  means  of  sup]iort  ....  who 
being  thereto  required  by  any  Justice, 
or  who  having  been  duly  summoned 
for  such  purpose  or  brought  before  any 
Justice,  shall  not  give  a  good  account 
of  his  means  of  support  to  the  satis- 
faction of  such  Justice."  Held,  that 
the  sub-s.  was  intended  to  create  an  offence 
cognizable  immediately,  by  a  .Justice  upon 
C.L.R.D.         28 
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X.  Specific    Performance    — 

See 

Compensation  Above. 

I.  AMBIGUITY. 
Specific  performance — Sale  of  conditionally 
purchased  land — Price  "  calculated  on  a  free- 
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hold  basis'*     Option  of  purchase  given  for 
value     Revocation    of    offer     Mistake    as    to 
meaning     of     agreement     Damages   -Equity 
Act  1901  (N.S.W.)  (No.  24  of  1901),  s.  9.1— 
Ih,'   .i.i.n.la.it.    tor   valuablo   .onsiacration, 
Pivc  the  plaintilTs  an  option  for  a  week  to 
purcliase  the  .k'fendanfs  eonditionally  pur- 
chased and  conditionally  leased  lands  at  a 
priLO    of    308.    per    acre,    "calculated    on    a 
fr.-el>old     basis."       Before     acceptance     the 
ditt-ndunt  re,)udiated  the  offer.     The  plain- 
tills,   notwithstanding   the   alleged   repudia- 
tion,   accepted    the    olTer   within    the    week, 
and  brought  a  suit  for  specific  performance 
of  the  agreement  for  sale  at  a  price  of  .30s.    i 
per  acre,  after  deducting  the  payments  due    j 
to   the   Crown   to   make   the   land   freehold.    | 
which  was  a  fair  price  for  the  land.     The    j 
defendant   swore  that  when   he   signed   the    | 
contract   he   understood   that  he  would   re- 
ceive a  clear  sum  of  30s.  per  acre  for  the 
land.     Hfld,   that   the   option   having   been    j 
given  for  value  was  not  revocable,  and  that 
the   acceptance   of   the   offer    by    the   plain- 
tiffs  constituted   a  binding  contract,  which    i 
was    enforceable    by    specific    performance,    j 
Held,  also,  that  the  expression  "  calculated 
on   a   freehold   basis"   was   not   ambiguous, 
and    that,    as    defendant    had    signed    the 
contract  in  which   he  knew  this  term  was 
included,  and  there  being  no  circumstances 
of  fraud  or  misleading,  and  no  iiardship  in 
the  bargain,  the  defendant  could  not  resist 
specific   performance  upon  the  ground  that 
he  entered  into  the  contract  under  a  mis- 
take as  to  its  meaning.     Semhle.  per  Grif- 
fith. C.J.,  and  O'Connor,  J.,  if  it  had  been 
clearly  establislied  that  such  a  mistake  had 
been  made,  the  Court  would  refuse  to  decree 
specific    performance.      The   i>laintiffs'   costs 
of   the  trial   and   the   appeal   were   ordered 
to  be  set  off  against  the   purchase  money. 
Semhle.  per  Uaacn,  .T.— If  specific  perform- 
ance   had    been    refused    on    the    ground    of 
mistake,  damages  should  have  been  awarded 
under  s.  0  of  the  Equiiy  Act  1001.     Colds- 
hrough   Mort  rf   Co.   Ltd.  v.   Quinn.   10  S.R. 
(X.S.W.)       170.      reversed.        doUlxhrouyh. 
Mort  rf  Co.  Ltd.  v.  Qulnn.   10  C.T..R.  674. 

II.  COMl'KNSArioX. 

Assignment  of  Crown  leasehold  Agree- 
ment by  purchaser  to  allow  vendor  to  retain 
portion  under  sub-lease     Agreement  by  ven- 


dor to  erect  improvements     Delay  on  part  of 
vendor     Right  of  vendor  to  specific  perfor- 
mance    Action  by  purchaser  against  vendor 
for  trespass— Injunction.}— Tlie  holder  of  a 
Crown    lease    agreed    in    writing   to   assign 
the  leasehold  and  stock  thereon  subject  to 
a   condition   that   he   should   be   entitled   to 
retain  a  portion  of  the  area  on  lease  from 
the  purchaser,  who  was  to  give  him  a  sub- 
lease at  law  of  that  portion.    The  purchase 
was  to  be  completed  by  a  day  fixed,  failing 
which  the  purciiaser  was  to  be  entitled  to 
take    possession    as    tenant    to    the    vendor 
pending  completion,  paying  interest  on  the 
purchase  money.     Before  the  date  fixed  for 
completion    it    appeared    that    certain    im- 
provements   necessary    for    the    working    of 
the  property  were  situated  on  the   portion 
to  be  retained  by  the  vendor,  and  a  further 
agreement  was   then   entered   into  in   writ- 
ing  that   the   sub-lease   should   not   be   exe- 
cuted    until     certain     improvements    were 
erected    on    the    rest    of    the    area    by    the 
vendor.     According  to  the  vendor  there  was 
also   a   verbal   agreement,   though   this   Avas 
disputed   by   the    purchaser,    that   the    pur- 
j    chaser  should  have  the  right  in  the  mean- 
i    time  to  use  the  improvements  on  the  por- 
tion to  be  retained  by  the  vendor.     On  the 
i    day   fixed   the   purchase   was   completed   by 
:    transfer  of  land  and  delivery  of  stock,  but, 
\    the  improvements  not  having  been  erected, 
j    the  purchaser  claimed  the  legal  and  equit- 
I    able  title  to  the  whole  area  free  from  any 
I     obligation    to    grant    the    sub-lease.      The 
vendor   thereupon   excluded   the  purchaser's 
stock    from    the    use    of    the    improvements 
on  the  portion  in  question.     The  purchaser 
brought  an  action  at  law  against  the  vendor 
claiming  damages  for  trespass  to  land  and 
wrongful  impounding  of  stock.     The  vendor 
brought   a   suit   in   equity,   claiming  an   in- 
junction to  restrain  the  action  at  law  and 
speecific   performance   of   the   agreement   to 
grant  him  a  sub-lease.     On  an  interlocutory 
application  the  purchaser  was  given  liberty 
to    sign    judgment    in    the    action    at    law, 
but  was  restrained  by  injunction  until   the 
hearing   from    proceeding   to   assessment   of 
damag*-s.      Held,    that    the    delay    in    com- 
jdetion  of  the  improvements  did  not  go  to 
the  substance  of  the  transaction,  but  was  a 
matter   for   compensation,   and   the   vendor, 
having   completed   the   improvements   before 
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the  lieaiing  of  the  suit,  was  entitled  to  a 
decree  for  specific  performauce;  Dut  was 
not  entitled  to  the  injunefion  claimed. 
Per  Griffith,  C.J.,  Barton  and  O'Connor,  JJ. 
— The  purchaser  had  never  acquired  a  right 
to  the  exclusive  posesssion  of  the  portion 
to  be  retained  by  the  vendor,  and  the  ven- 
dor had,  therefore  a  good  defence  in  law  to 
the  action  for  trespass  to  land,  but,  as  the 
vendor  had  verbally  agreed  to  the  pur- 
chaser having  the  use  of  the  improvements 
on  that  portion,  and,  as  tiiere  had  been 
part-performance  of  the  main  agreement  to 
which  that  agreement  was  ancillary,  he  had 
no  defence  in  equity,  whether  he  had  or 
liad  not  at  law.  to  the  claim  for  damages 
for  wrongful  impounding,  and,  as  the  pur- 
chaser did  not  ask  for  an  inquiry  as  to 
damages,  but  was  content  to  rest  on  his 
judgment  at  law,  it  was  not  a  case  for 
the  exercise  by  the  Court  of  Equity  of  its 
discretionary  power  to  grant  an  injunction 
for  the  purpose  of  doing  complete  justice 
between  the  paries.  Per  Isaacs,  J. — The 
verbal  agreement  should  not,  in  view  of  the 
issues  raised  at  the  trial  and  the  conflict 
of  evidence,  be  taken  to  have  been  proved, 
and  upon  the  documentary  evidence  the 
legal  title  in  the  whole  area  passed  to  the 
purchaser  by  virtue  of  the  transfer,  and 
liaving  entered  into  possession  under  the 
terms  of  the  contract,  and  no  sub-lease 
Tiaving  been  execiited,  he  was  in  possession 
of  the  whole  area,  and  the  vendor  became  a 
trespasser  and  had  no  defence  in  law  or 
in  equity  to  the  action  at  law,  and  was, 
therefore,  not  entitled  to  an  injunction. 
-S'l'-fl?!  V.  Rawthorne,  5  C.L.R.  76-5. 

Specific  performance — Time  limited  for 
production  of  title — Notice  to  produce — De- 
ficiency of  area — Annulment  of  contract — 
Land  Act  1901  (Vict.)  (No.  1749),  ss.  35,  49 
(6),  56  (6).l — By  a  contract  of  sale  of  seven 
specified  Crown  allotments  of  land,  de- 
scribed therein  as  containing  2,131  acres 
or  thereabouts,  the  titles  to  which  were 
Crown  leases  of  grazing  areas  granted 
under  the  Land  Act  1901  (Vict.),  the 
vendors  agreed  that  they  would  apply  to 
select  two  of  the  allotments  as  agricultural 
allotments  and  a  third  as  a  grazing  allot- 
ment, and  to  have  issued  to  them  a  lease 
under  s.  49  (6)  of  the  Act  in  respect  of 
the  two  allotments  and  a  lease  under  s.  56 


(6)  in  respect  of  the  third  allotment.  It 
was  also  agreed  that  "  the  two  last-men- 
tioned leases  "  and  the  leases  of  the  other 
grazing  areas  should  be  "  produced  to  the 
purchaser  or  his  solicitor  within  eight 
months  from  the  day  of  sale  and  a  copy 
thereof  may  be  made  by  the  purchaser  or 
his  solicitor  on  application  in  that  behalf 
to  the  vendors  or  their  solicitor,  "  and  that 
in  the  event  of  non-production  of  the  leases 
it  should  be  lawful  for  either  the  vendors 
or  the  purchaser  to  annul  the  sale.  It  was 
further  provided  that,  if  any  mistake 
should  be  made  in  the  description  or  area 
of  the  property  or  any  other  error  should 
appear  in  the  particulars,  such  mistake  or 
error  should  not  annul  the  sale,  but  com- 
pensation should  be  fixed  by  referees.  It 
was  finally  provided  that  time  should  be 
of  the  essence  of  the  contract  in  all  re- 
spects. The  two  allotments  agreed  to  be 
selected  as  agricultural  allotments  were 
comprised  in  a  single  Crown  lease  and 
together  contained  more  land  by  about  30 
acres  than  could  under  the  Act  be  so 
selected,  and  the  allotment  agreed  to  be 
selected  as  a  grazing  allotment  contained 
more  land  by  about  three  acres  than  could 
under  the  Act  be  so  selected,  and  the  leases 
issued  in  respect  of  such  selections  were 
of  correspondingly  smaller  areas.  The  price 
was  at  the  rate  of  5s.  per  acre  for  the  land 
agreed  to  be  selected  as  agricultural  allot- 
ments, and  10s.  per  acre  for  vhe  rest.  Held, 
that  in  order  to  entitle  the  vendors  to  rely 
on  the  non-production  of  the  leases  within 
the  specified  period  they  must  before  the 
expiration  of  that  period  have  asked  for 
production.  Held,  also,  that  the  deficiency 
in  the  area  of  the  land  selected  was  not  a 
ground  for  resisting  specific  performance  of 
the  contract,  but  was  a  matter  for  compen- 
sation under  the  contract.  In  re  Hohan 
and  Cox's  Contract  (1911)  V.L.R.  49;  32 
A.L.T.,  97,  affirmed.  Cox  v.  Holan,  12 
C.L.R.  256. 

III.  CONTRACT. 

Construction  of  document — Sale  and  re- 
purchase— Mortgage — Laches.] — An  absolute 
assignment,  coutainins  nothing  to  show 
that  the  relation  of  debtor  and  creditor  is 
to  exist  between  the  parties,  or  that  the 
assignee   is   only   to   have   the    remedies    of 
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H  murt^'u;;iHs  docs  not  l.tcnu.-  a  nmitga^rc 
iiuToly  l>y  iTUsoM  of  a  roUateral  verbal 
-stipulation  for  a  ri;rlit  to  ro-purdiase.  Tlie 
ipiH-llant  oxt'c-utod  a  transfer  of  certain 
-harts  in  a  ;r<>l<l mining  lease  to  the  rcspon- 
l.nt.  A  eonteniporaneous  document  was 
-igued  In  tlie  res|)ondent  as  follows: 
— ••  I  hereby  agree  to  transfer  to  IT. 
r.  Rowe  or  liis  assifrns  .  .  .  two 
>lians  in  ;:.)ld-niining  lease  .  .  .  when 
.all.-.l  on.  uiMin  11.  T.  Itowe  paying  me  tlie 
sum  of  £8  10s.  '•  The  appellant  alleged  that 
the  transaction  was  in  reality  a  mortgage 
of  the  shares  to  secure  a  loan  of  £6.  and 
that  the  £2  10s.  represented  interest,  but 
it  was  not  suggested  that  the  loan  was 
repayable  at  any  particular  time.  The 
transfer  and  agreement  were  dated  28th 
Ajiril,  moo.  Tn  .January.  1904,  the  appel- 
lant sued  for  a  declaration  that  the  respon- 
dent held  the  shares  on  his  behalf,  and 
that  he  was  entitled  to  one-sixth  of  the 
poll!  won  from  the  mine  since  28th  April, 
1000.  If  eld,  affirming  the  decision  of  the 
Full  Court  of  W.A.;  Rowe  v.  Oades.  8 
W.A.L.R.  10,  hut  on  different  grounds,  that 
the  transaction  of  the  28th  April,  1900, 
constituted  a  sale  with  an  option  of  re- 
purchase and  not  a  mortgage,  and  that  ap- 
pellant, not  having  exercised  his  option 
within  a  reasonaable  time,  could  not  main- 
tain the  action.  Roice  v.  Oades,  3  C.L.R. 
7.3. 


leipt  of  i)articulars  of  title  the  purchaser 
discovered  that  the  property  was  sui)ject 
to  a  mortgage  which  the  mortgagor  was 
entitled  to  pay  off  at  any  time.  The  mort- 
gagee had  assented  to  the  sale.  The  pur- 
chaser without  tendering  a  transfer  or 
otFering  to  pay  tiie  l)alance  of  the  purchase 
money  called  upon  tlie  vendor  to  discharge 
the  mortgage,  riic  vendor  refused  to  do  so 
unless  the  purcliaser  paid  the  balance  of  pur- 
chase money.  On  a  vendor  and  jjurchaser 
summons  taken  out  by  the  jmrchaser  asking 
for  a  declaration  that  he  was  entitled  to 
rescind,  and  for  an  order  for  rescission  and 
repayment  of  tlie  deposit:  Held,  that  the 
purchaser  was  not  entitled  to  rescind.  On 
a  fair  construction  of  the  whole  contract, 
the  purchaser  was  not  entitled  to  insist 
upon  a  discharge  of  the  mortgage  and  exe- 
cution of  a  transfer  by  the  vendor  before 
payment  of  the  lialance  of  the  purchase 
money.  I'er  (Irlflith,  C.J.— The  Equity 
Court  had  no  jurisdiction  on  a  vendor  and 
purchaser  summons  to  entertain  a  claim 
for  recission  on  the  ground  of  concealment 
of  a  material  fact.  Per  Isa.acs,  J. — What- 
ever was  the  true  construction  of  the  pro- 
vision as  to  the  payment  of  the  balance  of 
purchase  money,  the  purchaser  was  not  en- 
titled to  claim  to  have  the  mortgage  dis- 
charged until  lie  liad  tendered  a  transfer 
in  proper  form  for  execution.  Ryan  v.  Fer- 
qersou,  8  C.L.R.  731. 


Contract  for  sale  of  land  Concealment 
of  material  facts  Property  subject  to  mort- 
gage Refusal  by  vendor  to  discharge  mort- 
gage Rescission  Construction  of  printed 
conditions  Vendor  and  purchaser  summons 
-  Jurisdiction  of  Supreme  Court  of  Queens- 
land.]— One  f>f  the  printed  of)nditifius  of  a 
contract  for  the  sale  of  land  provided  that 
the  purchaser  should  within  seven  days  after 
receipt  of  particulars  of  title  tender  for 
execution  a  memorandum  of  transfer  in 
proper  form,  and  that  from  completion  the 
pjirchaser  should  be  entitled  to  the  rents 
and  jirofits.  A  written  term  jirovided  that 
the  purchaser  should  j)ay  a  deposit  in  cash 
and  the  balance  of  the  purchase  money  at 
the  end  of  three  years  with  interest  in  the 
meantime,  with  the  option  of  paying  off  the 
whole  at  any  earlier  period.  The  purchaser 
paid  the  deposit,  and  went  into  ])Osse3sion 
with   the  consent  of  the  vendor.     After   re- 


Contract  of  sale — Federal  land  tax — Ap- 
portionment.]— See.  L.\XD  Tax.  Patterson 
V.  Fanrll,  14  C.L.R.  .348. 

Contract  for  sale  of  property  —  Specific 
performance  Misrepresentation   -     War- 

ranty Mortgage  and  attempted  sale  by  ven- 
dor since  action  brought  Sale  of  small  por- 
tion-Vendor able  to  give  title.] — lu  an  action 
by  tlif  vendor  for  specific  performance  of 
a  contract  for  the  sale  of  a  farming  pro- 
perty and  stock,  the  purchaser  alleged  (1) 
that  he  had  been  induced  to  enter  into  the 
contract  by  misrepresentation  as  to  the 
number  of  sheej)  upon  the  property,  and  a» 
to  the  position  and  condition  of  the  boun- 
dary fences,  and  (2)  that  tiie  vendor  had, 
since  action  brought,  precluded  himself  from 
olitaining  specific  perfornumce  by  mortgag- 
ing the  property  and  by  attem])ting  to  sell 
it,   and   by   having  sold   a  small   part  of   it. 
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Judgment  having  been  given  ordering 
specific  performance  and  dii-ecting  an 
abatement  of  tlie  price  in  respect  of  the 
deficiency  in  the  number  of  sheep,  the  de- 
fendant appealed.  Held,  that  the  stipula- 
tion as  to  the  number  of  sheep  was  not  a 
condition  but  a  warranty,  for  which  an 
action  would  lie,  but  was  not  a  sufficient 
ground  for  refusing  specific  performance; 
and  that  there  Avas  no  reason  for  interfer- 
ing with  the  finding  of  the  Judge  of  first 
instance  as  to  the  alleged  misrepresenta- 
tion regarding  the  boundary  fences.  Held, 
also,  that  the  mere  granting  of  a  mortgage 
was  unimportant,  if  the  vendor  could  make 
a  good  title  to  the  property  upon  the  inquiiy 
into  title;  and  that  an  unsuccessful  attempt 
by  the  vendor  to  sell  the  property  to 
another  person  and  the  sale  of  a  small  por- 
tion, of  which  the  vendor  could  obtain 
reconveyance,  did  not,  under  the  circum- 
stances, show  a  rescission  of  the  contract. 
Burgess  V.  Williams.  14  W.A.L.R.,  1.39, 
affirmed.  Burges  v.  Williams,  15  C.L.R. 
504. 


Contract  for  sale  of  land — Vendor  to  procure 
loan  of  balance  of  purchase  money — Implied 
obligation  on  purchaser  to  execute  mortgage 
—  Qualified  refusal  to  execute — Rescission  by 
vendor — Specific  performance.] — A  contract 
for  the  sale  of  land  provided  for  payment 
of  a  deposit  at  once,  and  the  balance  of 
the  purchase  money  by  instalments  extend- 
ing over  eighteen  years,  and  also  provided 
that,  if  the  vendor  should  arrange  a  mort- 
gage for  the  balance  on  the  same  terms  as 
those  contained  in  the  contract  as  to  in- 
terest and  payment  of  principal  and  in- 
terest, "  such  mortgage  to  be  for  a  term  of 
not  less  than  three  years, "  the  vendor 
should  pay  the  costs  of  the  mortgage  and 
half  the  costs  of  its  discharge.  The  pur- 
chaser paid  the  deposit  and  went  into  pos- 
session, and  paid  interest  and  instalments 
in  accordance  with  the  contract  for  eighteen 
months.  The  vendor  then  arranged  for  a 
mortgage  in  accordance  with  the  contract, 
hut  the  purchaser  refused  to  execute  it 
unless  the  vendor  paid  a  certain  sum 
claimed  by  the  purchaser  for  costs  of  the 
mortgage.  The  vendor  contending  that  he 
was  not  liable,  declared  his  intention  to 
rescind  the  contract,   and   issued   a  Avrit  of 


ejectment.  In  a  suit  by  the  purchaser 
against  the  vendor:  Held,  that,  assuming 
that  there  was  an  implied  obligation  on 
the  part  of  the  purchaser  to  execute  a 
mortgage  if  arranged  by  the  vendor,  the 
refusal  to  execute  the  mortgage,  whether 
the  purchaser's  claim  for  costs  was  justi- 
fied or  not,  being  only  a  qualified  refusal 
and  not  going  to  the  root  of  the  contract, 
did  not  entitle  the  vendor  to  rescind,  and 
tlie  i)urchaser  was  therefore  entitled  to  an 
injunction  to  restrain  the  action  of  eject- 
ment and  to  a  decree  for  specific  perform- 
ance, subject  to  payment  of  compensation  if 
necessary.  tremble,  that  under  the  rule 
stated  by  Lord  Blackburn  in  Mackay  v. 
Dick,  6  App.  Cas.  251,  at  p.  263,  there  was 
an  implied  obligation  on  the  part  of  the 
purchaser  to  execute  a  mortgage  if  the 
vendors  arranged  for  a  loan  on  the  terms 
stated  in  the  contract.  Ray  v.  Davies,  9 
C.L.R.  160. 


Contract  for  sale  of  mining  property  — 
Vendor  only  entitled  to  limited  interest — En- 
forcement— Rights  of  purchaser  against  sub- 
sequently acquired  interests  of  vendor — 
Equitable  estoppel — Authority  to  enter  — 
Mining  on  Private  Lands  Acts  (N.S.W.) — 
Partnership  Act  1892  (N.S.W.),  (55  Vict.  No. 
12),  S.  31.] — (''■  and  Z.  were  carrying  on 
mining  operations  in  partnership  upon  20 
acres  of  land,  under  an  authority  issued  to 
G.  under  the  ]\Iining  on  Private  Lands  Acts. 
The  authority  conferred  no  interest  in  the 
land,  but  merely  the  right  to  enter  and 
search  for  minerals  upon  a  certain  area  for 
one  year,  in  anticipation  of  a  title  to  be 
siibsequently  acquired  by  lease  from  the 
CroAvn  of  the  minerals  contained  in  the 
area.  G.,  believing  himself  to  have  autho- 
rity from  Z.  to  sell  Z.'s  share,  though  he 
had  not  such  authority  in  fact,  agreed  to 
sell  to  M.  the  whole  interest  of  the  partners 
in  the  land,  mining  machinery,  effects  and 
ore,  &c.,  upon  the  land.  Before  the  expira- 
tion of  G.'s  authority  to  enter.  IM.  made 
an  unsuccessful  application  for  an  authority 
to  enter  an  area  of  33  acres  including  the 
20  included  in  G.'s  authority,  and  later, 
G.'s  authority  having  expii-ed,  Z.,  on  his  own 
behalf,  obtained  an  authority  to  enter  the 
33  acres,  having  previously  agreed  to  take 
G.   in   as   a   partner   in   the   new  adventure, 
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and  tlif  twK  pnic-crdetl  to  work  tlio  area  on 
the  saim-  tnins  as  befori'.  In  a  suit  by  M. 
against  (i.  and  Z..  to  have  Z.  declared  a 
tnisti-e  for  liini  <>f  the  authority  to  enter 
and  tlic  iKMielits  attaoliinp  to  it.  and  for  an 
injunition  and  aceount.  with  con.sequential 
i.li.f:  Ilrhl.  on  the  evidence  tliat  Z  ae- 
liiir.d  tlif  authority  free  of  all  equities 
as  far  as  yi.  was  concerned:  and  that,  as 
tiie  i-ontrael  of  sale,  if  it  could  take  effect 
at  all.  could  only  take  effect  as  to  G.'s 
limited  iiiti-rest  in  the  original  under- 
takin-r.  an<l  that  undertaking  had  termi- 
nated on  the  expiration  of  G.'s  authority  to 
enter,  there  was  a  complete  break  of  title 
bftween  fJ.'s  first  and  second  interests,  and 
there  was  no  equitable  estoppel  arising  out 
(if  the  contract  by  which  G.'s  subsequently 
acquired  interest  could  be  affected  so  as  to 
entitle  M.  to  liave  Z.  declared  a  trustee  for 
iiini  of  G.'s  half  share.  Held,  fiirtlier,  that 
even  if  G.'s  snbsequeuntly  acquired  interest 
could  be  regarded  in  equity  as  an  accretion 
to  or  in  substitution  for  his  interest  in  the 
original  undertaking,  the  interest  w^hicU  he 
had  at  his  disposal  on  that  assumption  was 
so  substantially  different  from  what  he  con- 
tracted to  sell  that,  whatever  remedy  M. 
might  have  by  way  of  damages,  he  was  not 
entitled  in  equity  to  have  the  contract  en- 
forced even  to  the  extent  of  G.'s  limited 
interest.  Principle  stated  by  Jcssel,  M.R., 
in  Cnti,  V.  Thompson,  «)  Q.B.D.  016.  at  p. 
018,  and  adopted  by  Farwell,  J.,  in  liudd 
V.  Lascellen.  (1900)  1  Ch.  815.  applied. 
Ifchl,  also,  that  the  contract  operated  as 
aji  assignment  by  G.  of  his  share  in  a  part- 
nership, and.  therefore,  by  s.  .31  of  the 
J'(irtnfrslii/,  Art  18!t2  could  not  be  enforced 
as  against  Z.  the  other  partner.  Murrai/ 
V.  Zohrl.  (inoS)  8  S.R.  (X.S.W.),  81. 
reversed.  (luudvr  v.  Mtnraji:  Znhel  v. 
M tinny,  f,  C.\..\\.  TuTy. 

W.    DKi'OSIT. 

Deposit  paid  to  agent  of  vendor-  Rescission 
of  contract  Recovery  of  deposit  from  vendor 
-  Stakeholder.  IHv  tlio  cf.nflitions  of  a 
(ontratt  in  writing  for  the  sale  of  land 
au'l  >t(.ck  it  was  jirovided  that  a  deposit 
of  £500  should  be  paid  by  the  purchasers 
to  A.  '•  as  agent  for  the  vendor. "  By 
another  condition  it  was  provided  that  as 
soon   as  the   purchasers   had   accepted   title 


••  the  deposit  shall  be  paid  over  to  the 
vendor. '"  The  £500  was  paid  by  the  pur- 
chasers til  A.  atul  was  never  paid  by  liim 
to  the  veuiin)-.  Siilisequently  in  writing  the 
contract  was  "■  cancelled  by  mutual  con- 
sent"  of  the  vciubir  and  purchasers,  titlc' 
never  having  been  accepted.  Held  (Isaacs. 
J..  dis.senting) ,  tliat  the  purchasers  were 
entitled  to  recover  tlie  £500  from  the 
vendor.  Christie  v.  Hohinson.  4  C.L.R. 
l.'J.SS. 

V.  DEROCiATIOX  FRO.Af  GRANT. 

Implied  grant  —  Easement.l  —  In  order 
that  the  grant  to  a  purcliaser  of  a  right 
in  the  nature  of  an  easement  in  respect  of 
land  of  the  vendor  may  be  implied  from  a 
conveyance  of  part  of  a  parcel  of  land  of 
which  the  vendor  retains  the  balance,  it 
must  appear,  having  regard  to  all  the  cir- 
cumstances of  the  case,  to  have  been  in 
the  contemplation  of  the  parties  that  tlie 
grantor  should  not  use  the  land  which  he 
retains  in  a  manner  inconsistent  with  the 
enjoyment  of  the  alleged  easement.  Xelsort 
v.  ira//.c;-.  10  C.L.R.  500. 

VI.  ease:\iext. 
Sale  of  portion  of  a  tenement — Easement 
over  portion  retained  by  vendor  -  Implied 
grant  Grant  of  rights,  easements  and  ap- 
purtenances belonging  to  or  commonly  used 
in  connection  with  the  land— Alteration  in 
nature  of  tenement  sold — Extrinsic  evidence 
to  explain  grant  Declarations  of  intention 
by  vendor  Mistake  —  Rectification.!  -  The 
rule  tiial  uniler  a  conveyance  of  portion  of 
a  tenement  the  |)urchaser  is  entitled  to  al! 
easements  necessary  to  the  reasonable  en- 
joyment of  the  portion  granted,  which  have 
been  used  by  the  owner  of  the  entirety 
up  to  the  date  of  the  grant  for  the  benefit 
of  that  portion,  does  not  apply  where  the 
tenement  in  respect  of  which  the  easement 
is  claimed  is  carved  out  for  tlie  first  time 
from  the  entirety  Iiy  the  deed  relied  upon, 
ami  is  sulistantially  different  from  that  in 
connection  witli  which  the  easement  bad 
fornii'riy  been  enjoyed.  Where  the  sale  is 
part  of  a  re-arrangement  or  re-distribution 
of  occupation  of  the  whole  property  without 
regard  to  the  conditions  of  jirevious  occu- 
pation, mere  identity  of  boundary  lines  be- 
tween  an    old    tenement    and    part    of    the 
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new  one,  or  between  tlie  new  tenement  and 
part  of  an  old  one,  does  not  neecessarily  or 
even  prima  facie  give  rise  to  an  inference 
that  a  quasi-easement  attached  to  the  old 
tenement  continues  to  be  attached  to  the 
new  one,  or  that  general  words,  not  having 
in  themselves  a  precise  legal  signification, 
used  in  the  conveyance  are  used  in  a  sense 
which  would  include  such  an  easement.  The 
fact  that  such  a  re-distribution  or  re-ar- 
rangement is  being  made  to  the  knowledge 
of  all  parties  is  material  in  construing 
general  words,  and  if  it  appears  that  all 
quasi-easements  formerly  existing  were 
treated,  either  by  express  bargaining  or  by 
tacit  consent,  as  extinguished  before  the 
contract,  they  should  not  be  held  to  fall 
within  such  general  words.  In  a  contract 
for  the  sale  of  a  piece  of  land  the  property 
sold  was  described  as  portion  of  an  allot- 
ment having  a  frontage  to  a  street  and  of  a 
certain  depth,  "  together  with  the  buildings 
thereon  recently  occupied  by  B.  &  Co.,  "  no 
mention  being  made  of  any  easement  over 
the  portion  retained  by  the  vendor.  The 
conveyance  described  the  land  with  more  | 
particularity  as  to  metes  and  bounds,  ! 
though  it  made  no  express  reference  to 
buildings,  but  contained  the  words  "  to- 
gether with  all  rights  easements  and  appur- 
tenances thereunto  belonging  or  commonly  [ 
used  in  connection  therewith.  "  The  fron- 
tage sold  coincided  with  that  of  the  exist- 
ing buildings,  but  the  depth  was  somewhat 
greater.  The  purchasers  removed  the  exist- 
ing buildings  and  erected  a  new  one  with 
a  door  and  windows  at  the  side  opening 
upon  a  lane  which  had  been  used  for  a 
number  of  years  as  a  means  of  access  to 
different  portions  of  the  old  building  and 
to  other  buildings  on  the  back  portion  of 
the  original  allotment.  The  vendor  having  ; 
blocked  the  lane  by  a  fence,  and  the  door 
and  lights  by  screens,  the  purchasers  insti- 
tuted a  suit  to  have  the  obstructions  re-  | 
moved  and  for  an  injunction.  The  defen- 
dant counterclaimed  for  rectification  of  the 
conveyance  on  the  ground  that  if  the  way 
was  included  it  was  by  mistake.  The 
Court  made  a  decree  as  prayed,  and  dis- 
missed the  counterclaim.  Held  (per  Grif- 
fith, C.J.,  and  Barton,  J.  (Isaacs.  J.,  dis- 
senting), that  it  was  elear  from  the  cir- 
cumstances   surrounding   the   contract    that 


the  subject  matter  of  the  negotiations  be- 
tween the  vendor  and  the  purchasers  was 
treated  by  both  parties  as  if  it  had  been 
vacant  building  land  which  the  purchasers 
desired  to  buy  for  the  purposes  of  building 
upon  it,  and  that  the  tenement  in  respect 
of  which  the  claim  for  an  easement  was 
made  was  substantially  different  from  that 
in  connection  with  which  the  easement  had 
formerly  been  enjoyed,  and,  therefore,  that 
there  was  no  implied  grant  of  the  ease- 
ment, even  though  it  might  have  been  neces- 
sary to  the  reasonable  enjoyment  of  the 
tenement  in  its  former  state:  and  that,,  on 
the  question  whether  any  promise  was 
made  by  implication,  oral  evidence  was  ad- 
missible of  declarations  made  at  the  time 
of  the  sale  by  the  vendor  to  the  purchasers, 
of  the  vendor's  intention  as  to  the  char- 
acter which  the  whole  tenement  was  to 
bear.  Birmingham  Dudley  and  District 
BanJcing  Co.  v.  Ross,  38  Ch.  D.  295.  and 
Myers  V.  Catterson,  4.3  Ch.  D.  470,  applied. 
Held,  further,  (per  Griffith,  C.J..  and 
Barton.  J.  (Isaacs.  J.,  dissenting),  that.- 
on  the  evidence  the  land  had  never  been 
commonly  used  in  connection  with  "  the 
tenement  sold,  regarded  as  a  single  entity, 
nor  Avas  the  right  to  use  it  as  it  had 
existed  a  "  right  easement  or  appurten- 
ance "  within  the  meaning  of  the  words  of 
the  grant.  Even  if  the  deed  ought  to  be  so 
constrvied  as  to  include  a  grant  of  the  way 
claimed,  it  would  be  inconsistent  with  the 
actual  agreement,  and  the  vendor  on  his 
counterclaim  would  be  entitled  to  a  decree 
for  rectification  of  the  conveyance.  Per 
Isaacs.  J. — By  the  express  words  of  the 
conveyance  wliatever  easements  and  quasi- 
easements  were  enjoyed  in  connection  with 
the  land  conveyed  passed  to  the  purchasers, 
easements  were  enjoyed  in  connection  witli 
the  whole  parcel  as  one,  but  those  enjoyed 
distinctly  in  connection  with  the  portion 
covered  by  buildings  as  well  as  those  en- 
joyed in  connection  with  the  rest  of  the 
land  conveyed,  and.  the  Judge  of  first  in- 
stance having  found  that  the  right  to  use 
the  lane  had  been  in  fact  so  enjoyed,  and 
that  the  alteration  in  the  buildings  cast  no 
greater  burden  upon  the  servient  tenement, 
that  finding  should  not  be  disturbed.  De- 
clarations of  intention  by  the  vendor  during 
negotiations    were    not    admissible    to    cut 
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(lown  the  ox]>ress  words  of  tlic  grant;  and 
if  tlie  jmrchascrs  were  bound  to  rely  upon 
implication  and  not  upon  express  grant, 
^u^•h  deelarations.  though  admissible  as 
part  of  the  surrounding  circumstances, 
lould  not  rebut  tlie  i>r<-sumi)tion  in  favour 
of  the  grant  of  easements,  not  having  been 
assented  to  or  acquiesced  in  by  the  pur- 
chaser so  as  to  become  part  of  the  contract 
between  the  parties.  The  onus  of  proving 
such  assent  or  acquiescence  lay  on  tbe 
grantor,  and  there  was  no  reason  for  over- 
riiling  the  finding  of  the  Judge  that  the 
grantor  had  failed  to  discharge  that  onus. 
As  to  the  counterclaim,  there  being  no  fraud 
or  mutual  mistake,  it  should  l>e  inferred  that 
tlie  parties  intended  to  include  in  the  grant 
what  they  there  expressed,  and,  rescission 
being  impossible,  the  jnirehasers  were  en- 
titled to  retain  the  grant  they  had  ob- 
tained. Braifc  V.  HorsfelL  (lf)08)  8  S.R. 
(N.S.W.)  2.58,  reversed.  HorsfaU  v.  Braye, 
7  C.L.R.  629. 


VII.  INSTALMENTS. 

Conditional  purchase  —  Instalments,  ad- 
justment of  Apportionment.]  —  See  Crown 
La.nd.s.      /'.//■;/  V.  aillispie,  U  C.L.R.  45- 

VI I r.  RESCISSION. 

Conditions  of  sale— Rescission  clause — 
Objection  to  title  Error  or  misdescription — 
Compensation  Unreasonable    exercise    of 

power  of  rescission  Sale  of  land  and  buildings 
— Subject  matter  of  contract.] — \  contract 
of  >;iie  provided  for  the  sale  by  the  defen- 
dant to  the  jdaintitr  of  a  parcel  of  land 
•'  having  a  frontage  of  26  feet  2  inches  to 
George  street  by  a  deptli  of  60  feet  along 
Valentine  Lane.  .  .  .  together  witli 
premises  occupied  by  City  Hank  and  store 
at  rear.  "  The  conilitions  of  sale  provided 
that  tlK'  vendor  should  deliver  an  alstract 
of  trtle;  that  objections  to  title  shoi.Id  be 
made  within  seven  days  from  delivery  of 
the  abstract:  (5)  that  no  error  or  mis- 
description should  annul  the  sale,  but  com- 
pensation should  be  made  or  given:  and 
(8)  that  if  the  vendor  should  be  unable  or 
unwilling  to  remove  any  objection  whidi 
the  pureha.ser  should  be  entitled  to  make, 
the  vendor  might  rescind  the  contract. 
After  delivery  of  tbe  abstract,  to  which   no 


olijection  was  made  by  the  purchaser,  it 
was  found  tlu\t  the  frontage  to  George 
street  occupied  by  the  bank  buildings  was 
2.)  feet  !)  inches  instead  of  26  feet  2  inches, 
as  stated  in  the  contract.  The  purchaser 
having  claimed  compensation  for  this  defi- 
ciency, the  vendor  rescinded  the  contract. 
Held,  by  (rtiffith,  C.J.,  and  O'Connor,  J., 
that  the  subject  matter  of  the  contract  was 
tiie  land  the  frontage  of  which  was  actually 
oc'upied  by  the  bank  premises.  Held,  also, 
by  Griffith.  CJ..  and  O'Connor,  J.,  that  tbe 
term  "'  objection  "  in  clause  8  api)lied  only 
to  objections  to  title:  that  the  claim  for 
compensation  by  the  purchaser  was  not  an 
objection  to  title,  and  that  the  vendor  was 
therefore  not  entitled  to  rescind  the  con- 
tract, but  that  the  purchaser  was  entitled 
to  compensation,  tremble,  per  Griffith,  C.J. 
— If  the  subject  matter  of  the  contract  was 
an  area,  having,  in  fact,  a  frontage  of  26 
feet  2  inches  to  George  street,  in  which  case 
the  objection  would  be  that  the  vendor  could 
not  make  title  to  all  the  land  agreed  to  be 
sold,  it  was  the  intention  of  the  parties 
that  such  an  objection  should  be  the  subject 
of  compensation,  and  should  not  be  a 
ground  of  rescission.  Per  Isaacs,  J. —  (1) 
That  the  frontage  of  26  feet  2  inches  was 
an  essential  part  of  the  description,  and 
the  shortage  constituted  a  defect  of  title; 
(2)  that  the  purchaser  was  entitled  to  com- 
pensation; and  (3)  that  assuming  "objec- 
tion "  in  clause  8  applied  to  objections  to 
title,  the  vendor  had  in  tlie  circumstances 
acted  unreasonably  in  cancelling  the  con- 
tract, and  the  attempted  cancellation  was 
therefore  ineffectual.  Gardiner  v.  Orchard. 
10  S.R.  (N.SAV.).  1,50,  reversed.  Gardiner 
V.  fhrhnrd.  10  C.L.R.  722. 

Unconscionable  bargain,] — See  Contract. 
Gons  V.  liilc)/,  1.5  C.L.R.  7.31. 

IX.   GENERAL. 

Fences  —  Rabbit-proof  fence  —  Contribu- 
tion towards  cost  Demand  by  vendor  before 
transfer  —  Pastures  Protection  Act  1912 
(N.S.W.)  (No.  35  of  1912),  ss.  4,  49.]— 6Ve 
P"kn(  Ks.  Williams  v.  Marsh  Efitates  Ltd., 
19  C.L.Pv.  (i().5. 

Sale  of  mining  area  Reservation  of  in- 
terest by  vendor     Subsequent  declaration  of 
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trust    without    further    consideration.] — See 
Mixes.      Brennan  v.  Morphett,  0  C.L.R.  22. 

Compentation  paid  to  purchaser  for  non- 
delivery of  possession.]— A  failure  to  give 
a  purchaser  actual  vacant  -possession  by 
reason  of  the  wrongful  holding  over  by  a 
tenant  is  not  an  inability  to  show  a  good 
title,  and  the  substantial  damage  may  be 
recovered  for  such  failure.  Bain  v.  Fother- 
ffill,  L.R.  7  H.L.  158,  distinguished. 
Hensley  v.  Rcsche,  18  C.L.R.  452. 

X.    SPECIFIC  PERFORMAXCE. 

,SVe  CoMPEXSATiox,  Above. 


VERDICT. 

See  Practice — High  Court. 

Jury,  verdict  of — Conclusive  on  question  of 
fact — ^ Conflict  of  evidence.] — See  Evidence. 
Hill  V.  Ziymack,  3  C.L.R.  726. 

Recommendation  to  mercy  —  Rider  — 
Ambiguity.] — .See  Criminal  Law.  Myer(:on 
V.  The  King,  5  C.L.R.  .596. 

Special  —  "  Illegally  using  " — Precise 
-words  of  Statute  not  followed.] — See  Criminal 
Law.      LiUiccrap  v.   The  King, 2C.L.Ii.  681. 


or  as  thereinafter  provided,  the  Board  of 
Land  and  Works  shall  be  deemed  to  be  the 
owner  of  all  Crown  land,  is  that  the  word 
"  owner "  as  used  in  Part  II.  of  the  Act, 
means,  in  respect  of  all  Crown  land  not  for 
the  time  being  falling  within  the  first  part 
of  the  definition,  or  within  the  exception, 
the  Board  of  Land  and  Works:  Held. 
therefore,  that  wire  netting  having  been 
supplied  to  a  Crown  lessee  pursuant  to 
Part  II.  of  the  Act,  and  the  lease  having 
•subsequently  been  determined  by  the  Crown, 
the  Board  of  Land  and  Works  was  under 
s.  55,  liable  for  the  upaid  instalments  which 
became  due  before  the  determination  of  the 
lease,  <and  also  for  those  which  became  due 
subsequently.  Held,  further,  that  the  Board 
was,  under  s.  55,  liable  for  interest  on  those 
instalments  which  became  due  subsequently 
to  the  determination  of  the  lease,  but  not 
on  those  which  became  due  before  such  de- 
termination. Arapiles  Shire  V.  Board  of 
Land  and  Works,  26  A.L.T.  76.  reversed. 
Arapiles  Shire  v.  Board  of  Land  and  Works, 
1  C.L.R.  670. 


VINEYARD. 

Vineyard,  mortgage  of,  for  re-stocking  and 
repairing  —  Salvage.]  — •  .S'ee  Infant.  Cousins 
V.  Cousins,  3  C.L.R.  1198. 


VERMIN  DESTRUCTION. 

Failure  to  destroy  rabbits  —  ••  Occupier  " 

—  "  Resident  manager  "  —  Evidence.]  — 
See  R.\BBiTS.  Palmer  v.  Chrisp,  7  C.L.R. 
612. 

Supply  of  material  for  vermin-proof  fencing 
by  municipality  to  lessee  of  Crown  land  — 
Determination  of  lease— Liability  of  Board  of 
Land  and  Works  for  payment  of  instalments 

—  Interest  —  Vermin  Destruction  Act  1890 
(Vict.),  (No.  1153),  ss.  3,  4,  7, 15,  46,  49,  55,  61, 
62.] — -The  effect  of  the  provision  in  s.  3  of 
the  Yermin  Destruction  Act  1890  (Vict.) 
that  the  word  *'  owner  "  shall  include  any 
person  holding  any  land  under  lease  or 
license  from  the  Crown,  or  any  person 
deriving  title  from,  under,  or  through  such 
person,  and  that,   save  as  to  land  so  held. 


VOLUNTARY  ASSOCIATION. 

Presbyterian  Church  —  Presbytery  — 
General  assembly  —  Jurisdiction  of  Church 
tribunals  —  Discipline  —  Dismissal  of  min- 
ister —  Ordination  vow  —  Action  against 
Church  tribunals  and  members  thereof — 
Breach  of  rules  of  voluntary  association — 
Consensual  agreements — Jurisdiction  of  civil 
Courts  —  Mandamus  —  Injunction  —  In- 
fringement of  civil  rights  —  Costs  —  Liability 
of  individual  members  of  a  Church  tribunal 
for  costs — Queensland  Rules  of  Court,  Order 
IV.,  r.  11 — Declaration  of  right.] — The  Preshv- 
teriaii  Church  of  Queensland  is.  in  the  eye 
of  the  law  a  voluntary  association  of 
persons,  the  members  of  which  are  bound 
by  the  terms  of  the  mutual  compact  into 
which  they  have  entered,  and  the  Court 
has    jurisdiction    to    enforce    that    compact 
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so  far  as  rojjards  civil  rijrl'ts  oonliniKMl  by 
it.  Tlie  Presbytery  of  Brisibane,  a  court  of 
the  Presl)yteriaii  L'iiurili  of  Queenslaiid. 
adopted  tlie  report  »if  a  eomniissioii  ap- 
pointed by  them  to  inquire  into  a  certain 
alleged  unsatisfactory  state  of  affairs  in 
connection  with  tlie  Ann-street  Church,  of 
which  the  plaintiff  was  the  minister.  This 
reptirt  contained  certain  findings  of  fact, 
and  concluded  witli  a  recommendation  that 
the  plaintilf  be  called  upon  to  resign  his 
office.  The  Presbytery  requested  him  to 
resign,  and.  on  his  refusal,  resolved  to 
report  the  whole  of  the  circumstances  to 
the  General  Asseml)ly.  the  supreme  court  of 
the  Church  in  Queensland,  with  a  recom- 
mendation tiiat  that  body  should  dissolve 
the  pastoral  tie  between  the  plaintiff'  and 
his  congregation.  The  plaintiff  and  other 
members  of  the  Presbytery  dissented,  and 
gave  notice  of  appeal  from  this  resolution 
to  the  General  Assembly.  The  plaintiff  then 
l)rought  an  action  against  all  the  members 
of  the  Presbytery  of  Brisbane  except  him- 
self to  restrain  any  proceedings  upon  the 
resolution  as  being  contrary  to  the  rules 
prescribed  by  the  Constitution  of  the  Pres- 
byterian Church,  and  for  a  declaration 
that  those  rules  had  been  infringed.  The 
report  of  tlie  Presbytery,  together  with 
the  dissents  and  appeals  of  the  plaintiff 
and  others  therefrom,  was  forwarded  to 
the  General  Assembly,  and  placed  on  the 
business  pajier.  Before  it  was  considered. 
the  General  Assem])ly  cited  the  plaintiff  to 
appear  bcff.ie  them  and  make  answer 
whether  the  writ  of  summons  in  the  said 
action  had  been  issued  by  his  authority, 
and  on  the  plaintiff's  admission  that  the 
writ  had  been  so  issued,  the  General  As- 
sembly resolved  that  he  be  suspended  from 
office  for  six  months,  a  sentence  which, 
under  the  rules  of  the  Church,  involved 
dissolution  of  the  pastoral  tie  and  loss  of 
hi.s  ministerial  emoluments.  The  decision 
of  the  General  Asembly  was  carried  into 
effect  by  the  Presbytery,  and  by  reason 
of  this  decision,  the  reference  and  appeals 
with  respect  to  the  resolution  of  the  Pres- 
bytery were  discharged  from  (he  business  I 
paper  of  the  General  Assembly.  The  plain-  ' 
tiff  thereupon  brought  an  action  against 
the  General  Assembly  and  the  Presbytery 
jointly   for  a   declaration   that   the  sentence 


passed  iipnii  liiin  was  illegal  and  void,  and 
for  u  maiidiuiius  to  restore  him  to  office.* 
The  actions  were  consolidated  and  tried 
l)efore  Vooper,  C.J.,  who  entered  judgment 
for  the  plaintiff  on  all  the  issues  arising 
in  both  actions.  On  appeal  to  the  Full 
Court  of  Queensland,  the  appellants  were^ 
succ'ssful  in  the  first  action  and  the  re- 
spondent in  the  second.  Leave  to  appeal 
in  the  first  action  was  refused  by  the  Higli 
Court  on  the  ground  that  up  to  the  issue 
of  the  writ  in  that  action  no  civil  right 
of  the  plaintiff  had  been  infringed.  Held, 
on  the  construction  of  the  terms  of  the 
consensual  comj)act  existing  between  the 
members  of  the  Church  in  Queensland,  that 
the  respondent  had  submitted  himself  to 
the  control  of  the  Presbytery  and  General 
Assembly  only  in  maitters  within  their 
jurisdiction  under  the  compact,  that  tlie 
General  Assembly  had  acted  in  breach  of 
tiie  compact  in  summarily  suspending  the 
plaintiff  from  office  and  thus  depriving 
him  of  emoluments  to  which  he  was  en- 
titled :  and  that  therefore  the  suspension 
was  illegal  and  null  and  void.  Held,  also, 
that  if  an  action  for  damages  will  lie,  it 
is  not  material  that  they  are  not  formally 
claimed,  and  that  a  declaration  of  right 
only  is  asked  for.  Held,  further,  {Isaacs. 
J.,  dissenting)  that  the  issue  of  the  writ 
in  the  first  action  was  not  a  violation  of 
the  plaintiff's  vow  of  submission  to  the 
jurisdiction  of  the  courts  of  the  Church. 
The  Supreme  Court  directed  that  the 
plaintiff  should  be  at  liberty  to  apply  for 
such  relief  l)y  way  of  mandamus,  injunc- 
tion or  otherwise  as  l.e  might  be  adviseil. 
Held,  that  the  word  "  mandamus "  should 
be  omitted  from  the  order  of  the  Supreme 
Court  as  suggesting  an  order  in  the  nature 
of  an  order  for  specific  performance  of  an 
agreement  for  the  establishment  of  per- 
sonal relations  between  parties.  VracheJton 
v.  Macqneen  and  others.  1900  8t.  R.  (Qd.) 
80.  varied  and  affirmed  as  varied.  Mac- 
qurn,   V.   Frarleltnn,  8  C.L.R.  673. 


WAGE. 


Minimum  Fixing  rate  of  wage — Piece- 
work —  "  Employer,"  meaning  of — Opera- 
tive —  Factory  proprietor.]  —  Sec  Fa(  toiuks 
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WAGE— WARRANT. 


AND  Shops.      Beath  Schiess  d:  Co.  v.  Martin, 
2  C.L.R.  716. 

Wages  and  conditions  of  employment, 
regulation  of  —  Validity  of  Commonwealth 
legislation.]  —  See  Constitutional  Law. 
Federated  Amalgamated  Government  Railway 
<fc  Tramway  Service  Association  v.  N.S-W- 
Railway  Traffic  Employees'  Association,  4 
C.L.R.   488. 


Security  for  costs — Deposit  of  money  order 

— Acceptance.] — See   Wilhnott  v.  Kanfline,  » 
C.L.R.  3C.. 


Waiver  of  condition  precedent -^Separation 
deed — Annuity  payable  to  trustee  for  wife — 
Restraint  on  anticipation — Provision  for  re- 
vocation —  Notice  —  Equitable  plea.]  — 
See  Husband  and  Wife.  MrXavghten  v. 
Paterson,  6  C.L.R.  257. 


Wages  Board,  appointment  of  —  Recom- 
mendation by  Industrial  Court  —  Ministerial 
proceeding  —  Prohibition  —  Industrial  Dis- 
putes Act  1908  (N.S.W.),  (No.  3  of  1908),  ss. 

14-17.] — .See  Conciliation  and  Arbitration. 
Newcastle  Coal  Co.  v.  Firemen's  Union,  6 
C.L.R.  466. 

Wages  Board,  determination  of — Interfer- 
ence with,  by  award  of  Commonwealth  Court 
of  Conciliation  and  Arbitration.] — .See  Con- 
ciliation AND  Arbitration.  Federated  Saw 
Mills,  d;c..  Association  of  Australasia  v. 
James  Moored;  Sons  Propy.  Ltd.,  8  C.L.R. 
465. 

Wages,  deduction  of,  during  sickness- 
Pacific  Island  labourers — Regulation — Incon- 
sistency— Ultra  vires.] — .See  Statlttory  Re- 
gulation. Young  v.  Tockassie,  2  C.L.R. 
470. 


Waiver  of  mortgagee's  power  of  sale.] — 

See      Mortgage.        Barns      v.      Queensland 
National  Bank,  3  C.L.R.  925. 


WAGERING. 

.See  Gaming  and  Wagering. 


WARRANT. 

Arrest  by  constable  without,  on  suspicion 
of  felony  in  foreign  country.] — 6'ee  False 
Imprisonment.  Brown  v.  Lizars,  2  C.L.R. 
837. 

Arrest  by  police  officer  on  foreign  warrant 
—  Justification  —  Reasonable  belief  of  de- 
fendant— Mistake  of  law — Notice  of  action.] 
— .See  False  Imprisonment.  Hazelton  v. 
Potter,   5  C.L.R.   445. 

Arrest    without — Power    of    constable.] — 

^'ee  Arrest.     Nolan  v.  Clifford,  1  C.L.R.  429. 

Fugutive  offenders — Statement  of  offence 
in  warrant  —  Evidence.]  —  .See  Fugutive 
Offenders.  McKelrey  v.  Meagher,  4  C.L.R. 
265. 


Being  found  in  gaming  house  without  law- 
ful excuse — Assisting  in  conducting  business 
of  such  house — Autrefois  convict — Test  to  be 
applied   when  such  a  plea  is  raised.] — .See 

Criminal  Law.     Ex  parte  Spencer,  2  C.L.R. 
250. 


WAIVER. 

Contract  for  sale  of  land— Concurrent  con- 
ditions— Payment  on  transfer  and  delivery 
of  title  deed.] — See  Contract.  Canning  v. 
Temhy,  3  C.L.R.  419. 

Forfeiture  by  Crown— Waiver  of.]— 5ee 
Crown  Lands.  De  Britt  v.  Carr,  13  C.L.R. 
114. 


Special  warrant  —  Form  of  —  Address  to 
police  force  at  large — Motion  to  rescind 
special  leave — Matter  of  public  importance — ■ 
Games,  Wagers  and  Betting  Houses  Act  1902 
(N.S.W.),  (No.  18  of  1902),  s.  4.]— A  .<;pepiai 
warrant  urnler  s.  4  of  the  Games.  Wagers 
and  Betting  Hokscs  Act  1902  may  be 
addressed  to  members  of  the  police  force 
of  New  South  Wales  generally,  and  need 
not  mention  any  constable  by  name.  The 
distinction  between  special  and  general 
warrants  at  common  law  considered.  Mo- 
tion to  rescind  special  leave  to  appeal  dis- 
missed on  the  ground  that  the  question 
involved  was  of  great  public  importance, 
and  that  on  it  depended  tlie  liability  or 
non-reliability  of  the  appellant  to  a  num- 
ber   of    actions    for    trespass    and    false    im- 
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jdisoninont.  Macdonahl  v.  Bcai 
4  S.R.  (N.S.W.)  221,  revers( 
Dvmihl  V.   Brarr,   1    C.L.K.   r)13. 


(1904) 
Mac- 


WARRANTY. 

Implied  Construction  of  c.i.f.  contract — 
Sale  of  goods  to  be  shipped  abroad — Obliga- 
tions of  vendor  as  to  quality  and  condition  of 

goods.] — .S(p  CoNTKA(  T.  Bowdoi  Brot/iemd: 
Co.\-.LitHe,4C.J.M.  13<)4. 

Meaning  of  "  good  health.'*]— See  In- 
SCRANCK.  Xational  Mutual  Life  Association 
of  Australasia  v.  Kidman,  3  C  L.R.  160. 

Seaworthiness— Commencement  of  voyage 

—  Release  of  mooring  ropes — Onus  of  proof — 
Sea    Carriage    of    Goods    Act   1904,  s.  8.]— 

\V},Ht)row  d-  Co.  Bl>/.  Ltd.  v.  Howard  Smith 
a,-  Co.  Ltd..   17  C.L.i;.   1. 

Warranty  not  to  die  by  own  hand,  sane 
or  insane — Circumstantial   evidence— Suicide 

—  When  evidence  of  motive  admissible.]— 
.Sec  Inscraxck.  Mutual  Life  Insurance  Co. 
of  New   York  v.  Moss,  4  CL.R.  311. 


WATER. 


Crown  grant  Construction  Intention  of 
parties  Grant  of  land  bounded  by  salt  water 
lagoon     Inlet   of   sea  Right    of   riparian 

owner  Medius  filus  rule  Sea  bottom — 
Accretion  —  Alluvium.]  Hy  Ci(.\vu  grants 
i>=Uf(l  in  181!)  and  1S34  the  Crown  granted 
to  tliH  plaintiflf's  predecessors  in  title  two 
adjoining  parcels  of  laud,  which  were  sepa- 
rated by  a  salt  water  lajroon,  situated  near 
the  sea.  The  boundaries  of  the  land 
planted,  so  far  as  material,  were  described 
as.  ill  one  case.  '"  to  salt  water  lagoon 
and  on  all  other  sides  by  tliat  lagoon  and 
tlie  sea.  ■■  and  in  the  other  case,  "to  Dewy 
la;:i)(in.  on  the  north  by  that  lagoon  to  tlie 
sea.  ■■  The  lagoon  was  separate<l  from  the 
sea  by  a  sand-bar.  At  certain  seasons  and 
tides  tliere  was  an  open  channel  between 
the  lagoon  and  the  sea,  through  which  the 
tide  ebbed  and  flowed,  while  at  other  limes 
the  channel  was  dosed  by  the  sand-bar, 
until     the     waters     of    the     lagoon,     being 


swelled  by  rain,  cut  through  the  bar  and 
restored  communication  with  the  sea. 
Prior  to  1860  the  channel  was  more  often 
open  than  closed,  but  in  recent  years  it 
had  been  more  often  closed  than  open. 
field,  that  having  regard  to  the  subject 
matter  of  the  grant  and  the  description  of 
the  Ijoundaries,  it  was  the  intention  of  the 
l)arties  that  the  land  granted  should  not 
extend  beyond  the  margin  of  the  lagoon, 
and  that  this  intention  being  clearly  ex- 
pressed, the  then  actual  nature  and  con- 
dition of  the  lagoon  was  immaterial.  Held, 
also,  that  the  medius  filus  rule  is  not 
applicable  to  marine  lagoons,  and  that  if 
it  were  so  applicable,  the  fact  that  such 
lagoons  are  substantially  part  of  the  sea, 
and  may  be  of  public  use  for  the  purposes 
of  fishing  and  navigation,  would  exclude 
the  application  of  the  rule  in  the  present 
case.  Held,  further,  that  even  if  the 
channel  were  now  permanently  closed  to 
the  sea,  no  case  of  accretion  had  been  made 
out,  and  any  addition  to  the  soil  of  the 
grantee  directly  caused  by  each  closure 
could  not  Iiave  been  imperceptible.  TFil- 
/iVn?(.s  V.    lioofl,.    10   r.L.R.   341. 

Rain  water  flowing  over  surface— Adjoining 
owners.] — .SVc  Easement.  Nelson  v.  Walker, 
10  CL.R.  560. 


WESTERN    AUSTRALIAN     PARLIA- 
MENT. 

Power    to    impose    customs    duties,] — See 

CoKSTiTLTioNAL  Law.     Murray  <£;  Co.  v.  Col- 
lector of  Customs,  1  CL.R.  25. 


WHARF. 


Wharf  of  ferry  company,  passenger  pre- 
vented from  leaving  without  payment— Notice 
of  conditions  of  contract  of  carriage-Leave 
and  license.] — See  Assaitlt  and  False  Im- 
I'lusoN.MKNT.  Balmain  New  Ferry  Co.  v. 
Hobertsou,    4   CL.R.    379. 

Rates — Land  "  beneficially  occupied  "— 
Wharves  vested  in  commissioners — Prefer- 
ential right  of  occupancy.] — Sec  Local  Gov- 
ernment. Mayor  d;c.  of  Melbourne  v.  How- 
ard Smith  Co.  Ltd.,  13  CL.R.  253. 
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Rates — Power  of  council  to  levy — Wharf- 
age and  Tonnage  Rates  Act  1901  (N.S.W.), 
(No.  16  of  1902),  ss.  5,  6,  10.]— Whore  the 
control,  management  and  maintenance  of  a 
public  wharf  has  been  transferred  to  the 
council  of  a  Shire,  the  right  to  receive  the 
rates  payable  under  the  Wharfage  and 
Tonnage  Rates  Act  is  also  transferred  to 
the  Council.  WilcocJcs  v.  Shire  of  Wal- 
larobba,   13   C.L.R.  326. 


WIDOW. 

Provision  for  in  will — "  In  lieu  of  dower 
and  thirds  " — Partial  intestacy — Election — 
Absolute  gift  —  Condition.]  —  Src  Will. 
Penny  v.  MilU'jan,  5  C.L.R.  349. 


WIDTH  OF  TYRES. 

Local  Government  Act  1906  (Tas.),  s.  205 
(13),  PI.  6— By-law— Validity— Width  pre- 
scribed with  respect  to  weight  of  load  carried 
— Standard  for  ascertaining  weight  of  measure- 
ment.]— See  Local  Government.  Fikjc  v. 
King,  13  C.L.R.  529. 


WILL. 

I.  Construction  and  Interpreta- 
tion— 

(a)  Accumulations 

(b)  Ambiguity 

(c)  Amiuity 

(d)  Charitable  Purposes     .  . 

(c)  Codicil 

(/)  Conversion 
(f/)  Election 

(h)  Gifts  — •  On  a  Certain  Event  — 
Subject  to  Being  Divested 


WIFE. 

See  Husband  and  Wife. 

Wife  and  children,  life  policy  for  benefit 
of  —  Surrender  before  maturity  —  Right  of 
insurer  to  recover  surrender  value.] — See 
Insurance.  Mutual  Insurance  Co.  of  Neio 
York  V.  Pechotsch,  2  C.L.R.  823. 
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(i)  Gifts  to  Representatives  of  De- 
ceased Persons 
(/)  Inconsistent  Provisions 
{k)  Life  Tenant  —  And  see  Contin- 
gent Interest,  Below  .  . 
(?)  Perpetuitie.s 
(to)  Specific  Gift 
(n)  Tenancy  in  Common    .  . 
II.  Contingent  Interest     .  . 

III.  Execution  OF  Will 

IV.  Power  OF  Appointment  .  . 
V.  Testamentary  Capacity 

VI.  Other  Points — 

Covenant  not  to  alter  Will — ■ 
Forfeiture  Clause  —  Heir-at- 
law  —  Presumption  against 
Intestacy  —  Registration  — 
Revocation  .  . 
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I.  CONSTRUCTION  AND  INTERPRETA- 
TION. 

(a)  Accumulations. 

Direction  to  accumulate  in  certain  event — 
Intestacy.] — A  testator  by  his  will  gave 
certain  real  estate  to  trustees  upon  trust 
to  pay  the  net  rents  and  profits  to  his 
wife  during  her  life,  and  after  her  death 
to  pay  the  net  rents  and  profits  to  his 
daughters  "  so  long  as  the  present  wife  of 
my  son  .  .  .  shall  live  or  remain  his 
wife  and  on  the  death  of  my  said  son's  said 
wife  or  her  ceasing  to  be  his  wife  or  if  she 
sliall  predecease  my  wife  tlien  to  accumu- 
hite  the  said  rents  for  a  period  of  five 
years  from  the  time  of  her  death  or  of  her 
ceasing  to  be  my  said  son's  wife  whichever 
event  shall  first  happen  if  she  survive  my 
wife  or  from  my  wife's  death  if  my  said 
son's  wife  shall  predecease  her, "  and  he 
then  directed  what  was  to  be  done  with 
the  accumulations  at  the  end  of  five  years. 
At  the  time  of  the  testator's  death  his  son 
was  living  with  a  woman  as  his  reputed 
wife,  having  gone  through  the  ceremony 
of  marriage  with  her.  The  marriage  was 
invalid  because  she  was  already  married, 
and  this  fact  was  discovered  after  the 
testator's  death,  but  before  the  death  of 
the  testator's  wife.  Held,  that  the  person 
referred  to  in  tlie  will  as  "  the  present 
wife "  of  the  testator's  son  was  his  re- 
puted wife,  that  she  ceased  to  be  his  wife, 
within  the  meaning   of  the  will,  when   the 
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faot  of  hvv  previous  inarriage  was  dis- 
coveied,  tliat  the  accumulations  should 
begin  on  the  death  of  tiie  testators  wife, 
and  tiiat  there  was  no  intestacy  in  re- 
spect of  sucii  acciun\iiations.  Riley  v. 
Frasrr  and  Othns.   10  C.L.K.    173. 

Gift  of  income  Direction  that  maintenance 
only  shall  be  paid  until  twenty-five.]— A 
testator  gave,  suhjcit  to  an  annunity  to 
his  wife  for  life,  the  income  of  his  real 
and  personal  estat(>  to  trustees  upon  trust 
for  his  two  children  in  equal  shares,  "  but 
so  that  up  to  the  age  of  twenty-five  years 
it  shall  be  employed  as  far  as  necessary 
for  their  maintenance,  and  after  that  age 
to  pay  it  to  them  for  life,  "  and  after  their 
death  the  whole  estate  to  the  children's 
issue  in  certain  shares.  Held,  that  there 
was  an  absolute  gift  of  the  income  to  the 
children  in  equal  shares,  and  each  child 
was  absolutely  entitled,  on  attaining  the 
age  of  twenty-one,  to  the  accumulations  of 
the  balance  of  rents  and  profits  arising 
from  half  the  estate  over  and  above  what 
had  been  expended  on  liis  or  her  mainten- 
ance. Gosling  v.  Goslinq,  John,  265,  ap- 
plied.    Smidmorr  v.  }falison.  6  C.L.R.  -243. 

(h)  Ambiguity. 

Direction  to  make  payments  out  of  resi- 
duary trust  moneys  and  to  pay  residue  of 
income  to  C.  Ambiguity  in  will  Interpre- 
tation by  codicil.] — A  testatrix  directed  her 
trustees  to  convert  her  property  into 
money,  and  to  stand  possessed  of  the  resi- 
duary trust  moneys,  upon,  trust  after  pay- 
ment thereout  of  certain  sums  for  the  up- 
keep of  ('..  to  pay  the  residue  of  the  in- 
<-ome  to  one  of  the  appellants.  By  a  codicil 
the  testatri.v  recited  that  slie  -had  given 
her  estate  to  her  trustees  upon  trust, 
iifter  payment  for  the  upkeep  of  C,  to 
])ay  the  residue  of  the  income  of  the  trust 
premises  to  the  abovenamed  appellant. 
field,  that  it  appeared  from  the  codicil 
that  the  testatrix  intended  that  the  pay- 
ment for  the  upkeep  of  C.  should  come  out 
of    income,      fo,!.-    \.    Mhni.    13    C^.^\.    4r>. 

Gift  over  if  beneficiary  die  without  leaving 
wife  or  children  Direction  to  sell  Absolute 
gift  Ambiguity  Codicil  used  to  explain 
"Will.) — .\     will     and     codicil     being    all     one 


testament,  the  language  of  the  codicil  may 
be  used  to  interpret  that  of  the  will  if  the 
latter  is  open  to  two  constructions.  By  a  will 
property  was  given  to  A.  with  a  gift  over  in 
tlie  event  of  iiis  dying  witliout  leaving  a 
wife  or  children,  and  the  question  was 
whether  the  contingency  was  limited  to 
tlie  death  of  A.  before  that  of  the  testator, 
or  wliether  it  referred  to  the  death  of  A. 
at  any  time.  A  codicil  to  the  will  con- 
tained language  which  showed  that  the 
testator  thought  he  had  given  an  estate 
to  A.  wliicli  would  be  absolute  if  A.  sur- 
vived him.  Held,  that  A.  having  survived 
the  testator,  took  an  absolute  estate. 
Jnikinfi  v.  i^tnrart.  3  r.L.T?.  709. 

Omission  of  redundant  words.] — A  testator 
l)v  liis  will,  which  was  written  by  another 
person,  in  making  a  gift  over  to  his  six 
brothers  and  one  sister,  directed  that  his 
property  should  be  divided  into  eight 
shares,  and  that  each  of  five  of  his  brothers 
should  receive  one  share,  but  as  to  the 
distribution  of  the  other  three  shares  be- 
tween his  sixth  brother  and  his  sister  left 
it  doubtful  which  of  the  two  should  receive 
one  share,  and  which  two  shares.  Held, 
'on  an  inspection  of  the  original  will  and 
a  consideration  of  its  other  provisions, 
that  the  intention  of  the  testator  was  to 
give  his  sister  two  shares  and  his  brother 
one  share.  Clerk  v.  The  Equity  Trustees, 
Executors,  and  Agency  Co.  Ltd.,  15  C.L.R. 
G2.5. 


(e)  Annuity. 

Corpus  and  income — Gift  of— Residue.] — 

I5y  his  will  a  testator  gave  his  property 
to  trustees  upon  trust  {inter  alia),  as  to 
£800  a  year  during  the  life  of  his  daughter 
A.S.  upon  trust  from  time  to  time  to  apply 
the  same  or  such  part  as  they  should  tliink 
fit  for  the  personal  maintenance  and  sup- 
port or  otherwise  for  the  personal  benefit 
of  A.S..  or  to  pay  the  same  or  such  part 
as  they  should  think  fit  to  her  or  to  any 
other  person  to  be  so  applied,  or,  at  the 
option  of  the  trustees,  to  pay  the  whole 
or  .such  part  to  his  executors  to  be  applied 
as  part  of  the  residue  of  his  estate.  The 
testator  gave  the  residue  of  his  estate 
'•c|iially  l)etween  his  son  .T.;M.V.S.  and  his 
ilanghter    L.S.      Tlie    trustees,    during    tlie 
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life  of  L.S.  and  after  her  death,  applied 
only  portion  of  the  annuity  of  £800  for 
the  benefit  of  A.S.  Held,  that  one-half  of 
any  portion  of  the  annuity  which  in  any 
year  after  the  death  of  L.S.  was  not  ap- 
plied for  the  benefit  of  A.S. -came  to  the 
■estate  of  L.S.  as  portion  of  the  corpus  of 
the  estate  of  the  testator  and  was  part 
of  the  corpus  of  the  estate  of  L.S.  Cock 
T.  Aitkcri.  6  C.L.R.  290. 

Legacy — Payment  out  of  personal  estate — 
Charge  on  real  estate — Gift  of  all  property 
as  blended  fund  to  trustees — Intention  of 
testator.] — ^Where  by  his  will  a  testator 
•(Expresses  the  intention  that  his  real  and 
personal  property  shall  form  a  blended 
mass  from  which  certain  legacies  and  an- 
nuities are  to  be  paid,  these  legacies  and 
annuities  are  charged  on  the  corpus  of  the 
real  estate,  and  in  such  a  case  the  rule 
that  a  legacy  is  prima  facie  payable  out 
of  personalty  has  no  application.  A  testa- 
tor gave  devised  and  bequeathed  to  his 
«xecutors  and  trustees  all  his  real  and 
personal  estate  whatsoever  upon  the  trusts 
tliereinafter  declared  of  and  concerning 
the  same,  that  is  to  say  upon  trust  to 
pay  his  debts,  etc.  He  then  gave  a  specific 
bequest  to  his  wife,  he  directed  his  execu- 
tors and  trustees  to  pay  an  annuity  to 
each  of  three  children,  he  directed  his 
executors  and  trustees  to  set  aside  three 
several  sums  and  to  pay  the  income  arising 
therefrom  to  three  several  persons  for  each 
of  their  lives  with  a  gift  over  of  the 
-corpus,  then  followed  a  gift  of  a  sum  of 
money  to  his  solicitor.  The  will  con- 
tinued: "As  to  the  rest  and  residue  of 
the  income  of  my  trust  estate  after  making 
the  payments  hereinbefore  set  forth  I 
•direct "  my  executors  and  trustees  •'  to 
pay  the  same  to  my  wife  "  for  life  or  until 
her  re-marriage,  "  and  from  and  after  her 
death  or  marriage  again  I  direct "  my 
executors  and  trustees  "  to  convert  the 
whole  of  my  estate  whether  real  or  per- 
sonal into  money  and  to  divide  the  same 
amongst  my  five  children.  "  He  also  em- 
powered his  executors  and  trustees,  "  not- 
withstanding anything  hereinbefore  con- 
tained to  the  contrary  "  to  sell  any  of  his 
real  estate  and  invest  the  proceeds,  "  and 
pay    and    apply    the    income    arising    there- 


from in  the  same  manner  as  if  my  said 
real  estate  had  not  been  sold  as  herein- 
before appearing. "  Held,  that  the  an- 
nuities to  the  three  children  and  the  three 
several  sums  directed  to  be  set  aside  were 
charged  upon  the  corpus  of  the  real  estate. 
Parkin  v.  James   (Xo.  2),  2  C.L.R.  565. 

Settlement  —  Instrument  of  charge  — 
Whether  on  corpus  or  income — Order  of 
Court— Transfer  of  Land  Statute  1866  (Vict.), 
(No.  301),  s.  86.] — By  a  marriage  settlement 
made  in  1877  the  settlor,  the  intended  hus- 
band gave  a  term  of  99  years  in  certain 
land  to  his  trustees  who  were  directed  "  out 
of  the  rents  and  profits "  thereof  to  raise 
the  annual  sum  of  £500  and  pay  it  to  the 
intended  wife  during  her  life.  The  settlor 
subsequently  by  his  will  devised  the  land 
to  certain  beneficiaries  subject  to  the 
charge  created  by  the  settlement.  After 
the  settlor's  death,  viz.,  in  1882,  by  order 
of  the  Supreme  Court,  an  instrument  of 
charge  under  the  Transfer  of  Land  Statute 
1866  (Vict.)  to  secure  the  annuity  was 
executed,  which  had  the  effect  of  rendering 
the  corpus  as  well  as  the  income  of  the 
land  liable  to  satisfy  the  accruing  pay- 
ments of  the  annuity.  The  land  was  sub- 
sequently sold  pursuant  to  an  order  of 
Court  and  the  proceeds  of  sale  were  in- 
vested. An  order  of  Court  was  afterwards 
made  directing  the  trustees  of  the  settlor's 
will  to  set  aside  a  certain  sum  to  answer 
the  "  rent  charge "  on  the  land  and  to  pay 
the  residue  of  the  proceeds  of  sale  to  the 
beneficiaries  entitled  thereto.  This  order 
was  never  carried  into  effect,  as  the  income 
from  the  investments  representing  the  pro- 
ceeds of  sale  had  become  insufficient  to 
pay  the  annuity,  which  fell  into  arrear. 
Held,  that  whether  under  the  settlement 
the  annuity  was  or  was  not  a  charge  upon 
the  corpus  as  well  as  tne  income  of  the 
land,  it  became  so  by  virtue  of  the  instru- 
ment of  charge  under  the  Transfer  of  Land 
Statute  1866;  that  it  was  too  late  to  have 
that  charge  corrected,  if  it  had  been  in- 
advertently made;  that  that  charge  equally 
attached  to  the  proceeds  of  the  sale  of 
the  land;  that  nothing  which  had  subse- 
quently happened  diminished  the  extent  of 
that  charge;  and  therefore  that  the  annui- 
tant was  entitled  to  an  order  for  payment 
of  arrears  of  the  annuity  out  of  the  corpus 
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of  tlio  investments  lei-n-sentiiiir  the  pro 
eeeds  of  tlie  sale  of  tlie  laiul.  Broini  v. 
Ahht.tt.   .-.  C.\.M.   4S7. 

(»/)  Cumutahlk   I'rKPOsics. 

Gift  to  hospitals— Extrinsic  evidence,  ad- 
mission of— Intention  of  testator.  1— Walter 
Padl.uiy  I.y  his  will  date.l  2<tth  .May,  ISn.l, 
after  makin-r  a  large  uunilxr  of  bpecific 
devices  and  hecjuests.  as  to  the 
his  real  and  personal  estate. 
follows: — "I  direct  tliat  my  s; 
shall  sell  and  convert  into  i 
portion    tiiereof    as    shall     not 


iia lance  of 
directed  as 
lid  trustees 
iioney  such 
consist     of 

money  or  securities  for  money  and  that 
the  whole  of  such  balance  shall  be  dividec^ 
into  three  equal  parts  one  of  which  shall 
be  paid  or  transferred  to  the  said  Dio- 
cesan Trustees  of  the  Cluirch  of  England 
in  Western  Australia  a  second  to  the 
Trustees  for  the  time  being  of  the  Hos- 
pitals and  Lunatic  Asyhuns  in  the  said 
Colony  to  be  divided  among  them  equally 
and  the  third  to  the  Trustees  of  the  Poor 
Houses  in  the  said  Colony. "  A  codicil  of 
the  Gth  December,  1897,  in  no  way  affected 
tfiis  portion  of  his  will.  Held,  that  the 
word  '■  hospitals  "  included  public  hospitals 
existing  at  the  date  of  the  testator's  death 
which  had  been  proclaimed  under  the  Hos- 
pitals Act  1804,  and  hospitals  then  estab- 
lished which  were  governed  by  elected  com- 
mittees, wliether  assisted  by  contributions 
from  the  public  revenue  or  not,  but  did  not 
include  hospitals  which  were  wholly  main- 
tained at  the  public  expense  and  were  sub- 
ject to  the  entire  control  of  government 
officers.  The  Full  Court  of  Western  Aus- 
tralia used  certain  affidavits  to  help  them 
in  ascertaining  the  objects  of  the  gift. 
Hf'lfl.  that  this  evidence  was  jiroperly  ad- 
mitted, aa  in  every  case  evidence  is  ad- 
missible for  the  purpose  of  identifying  tlie 
object  of  a  gift  in  a  will,  and  if  the  words 
used  to  denote  the  object  are  capable  of 
being  applied  to  more  than  one  object,  evi- 
dence is  admissible  to  show  the  surround- 
ing circumstances  in  order  to  enable  the 
Court  to  ascertain  to  which  object  the 
testator  intended  to  refer.  In  the  Hi//  'of 
Padhnry,  10  W.A.L.R.  02.  reversing  the 
decision  of  Rooth.  .T..  varied.  In  re  Pad- 
bury:    Home    of    /'<nrr    for    thr    Di/ing    and 


Iiiiiudhlr  v.  Solicitor-(,'cttn-(il  (W.A.),  7 
(■.I..K.   (iSo. 

Gift  for  charitable  purposes  "  Charitable 
benevolent  or  philanthropic  institutions  " — 
Power  in  trustees  to  apply  to  non-charitable 

purposes.  I — (lifts  of  certain  funds-  by  >^ 
testator  to  trustees  witli  absolute  and 
uncontroUcd  (liscretioii  to  apply  them, 
either  wholly  or  as  to  such  part  or  parts 
of  them  as  tiie  trustees  should  think  fit. 
between  and  among  such  ''  charitable  bene- 
volent or  philanthropic  institutions, "  and 
such  persons  "  to  whom  a  gift  would  be 
an  assistance  and  benefit,  "  and  such  of  the 
"  poor  needy  and  suffering "  and  such 
'■  person  or  persons  for  the  time  being  in 
needy  or  straightened  circumstances "  as 
the  trustees  should  think  deserving  of  as- 
sistance, and  in  making  gifts  to  fund* 
raised  for  the  relief  of  the  sick  and  afflicted, 
with  a  "  free  and  unfettered  hand  "  in  the 
distribution  thereof,  and  in  endowing  hos- 
pitals or  buildings  "  to  be  used  for  charit- 
able, benevolent  or  philanthropic  purposes,'' 
and  in  aiding  or  assisting  any  person  or 
persons  whatsoever  to  whom  in  the  opinion 
of  tlie  trustees  aid  or  assistance  "  would 
be  a  benefit  and  advantage  in  this  life. "" 
Held,  void  for  uncertainty,  inasmuch  as 
the  trustees  had  power  to  apply  the  fund* 
wholly  or  in  i)arl  at  their  discretion  to 
any  of  the  pur])oses  mentioned,  some  of 
which  were  not  charitable.  Held.  also,  that 
the  repeated  reference  by  the  testator 
throughout  the  will  to  the  "  trusts  in  favour 
of  charities  contained  in  the  will  "  was  not 
a  sufficiently  strong  indication  of  a  general 
charitable  intention  to  restrict  the  clear 
words  of  the  gift  in  (luestion  to  charitable 
purposes  only.  Attorney-General  for 
.Y..^'.TT'.  v.  Adams,  7  C.L.R.  100. 

Indefiniteness.l — A  devise  of  real  property 
to  "  the  Reverend  D.  O'K.  .  .  .  Parish 
Priest,  "  with  a  direction  to  sell  and  expend 
the  moneys  derived  from  the  sale  thereof 
''in  and  towards  Churcli  or  Convent  purposes 
at  C.  or  for  any  other  purpose  or  purposes 
that  in  his  discretion  he  may  think  best.  " 
Held,  not  to  be  a  good  gift  for  charitable 
purposes,  but  void  for  uncertainty.  Met- 
calfe V.  O'Kenucdy.  (1004)  4  S.R.  (N.S.W.) 
IT-'),  affirmed.  Attorney-Ocneral  for  K.S.W. 
V.    Uricalfr.   1    C.L.R.  421. 
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Trustees  —  Falsa  demonstratio  —  Lunatic 
asylums  —  Poor  houses.  1 — AUhou^'h  tho 
Goveruinent  Lunatic  Asylum  was  the  only 
one  in  existence  and  had  no  trustees,  it 
was  entitled  to  share  pari  passu  with  hos- 
pitals, as  defined  in  Home  of  Peace  for  the 
Dying  and  Incurahle  v.  Solicitor-General,  7 
Ct^.H.,  680,  the  words  "  trustees  of  "  being 
an  erroneous  addition  to  an  adequate  and 
sufficient  description  with  convenient  cer- 
tainty of  what  was  meant.  The  words 
■"  Poor  Houses  "  designated  Government  in- 
stitutions of  that  name  to  the  exclusion  of 
private  charities.  Held,  therefore,  as  to 
Both  cases,  that  trustees  should  be  appointed 
by  the  Court,  and  that  the  bequest,  so 
far  as  it  relates  to  the  institutions  now 
held  to  be  benefited,  should  be  dispensed 
under  a  scheme  to  be  settled  by  a  Judge, 
under  which  the  moneys  would  be  used  for 
the  benefit  of  the  inmates,  and  not  to  help 
the  Government  in  its  ordinary  expenditure. 
Diocesan  Trustees  of  the  Church  of  Eng- 
land in  W.A.  V.  Solicitor-General;  Home 
of  Peace  for  Dying  and  Incurahle  v.  Soli- 
citor-General, 9   C.L.R.   757. 

(r)      CODICAL. 

Effect  of  provision  in  codicil  on  gift  made 
by  will — Cutting  down  prior  gift  in  fee.l — A 
testator  by  his  will,  among  other  gifts, 
gave  ceitain  real  property  to  his  wife  for 
life  with  remainder  to  his  brother  in  fee. 
By  a  codicil  he  provided  as  follows: — "At 
the  death  of  my  said  wife  all  property  real 
taken  under  this  or  my  former  will  to  be 
devised  by  her  in  any  way  she  pleases  to 
all  or  any  one  or  more  of  my  brothers  and 
sisters  she  may  think  proper  or  on  their 
death  to  any  of  their  children. "  Held, 
that  the  provision  in  the  codicil  operated 
upon  the  gift  in  the  will  so  as  to  defeat 
the  gift  in  remainder  to  the  testator's 
brother.     Redman  V.  Hage,  18  C.L.R.  640. 

(/)  Conversion. 

Devise  of  real  estate — Land  subject  to 
option  of  purchase — Exercise  of  option  after 
death  of  testator — Conversion  into  personalty 
— Contrary  intention  expressed  in  will.] — The 
rule  laid  down  in  Laices  v.  Bennett,  1  Cox 
Cas.  in  Ch.  167,  that,  where  a  testator  by 
his  will  gives  his  real  estate  to  A.  and  his 
personal  estate  to  B..  and  his  land  is  at  his 
C.L.R.D.         29 


death  subject  to  a  lease  with  an  option  of 
purchase,  upon  the  exercise  of  the  option 
the  land  is  converted  into  personalty,  and 
that  the  conversion  operates  retroactively 
so  as  to  entitle  B.  to  the  purchase  money, 
only  applies  where  the  testator  gives  his 
real  estate  to  one  and  his  personal  estate 
to  another  simpliciter,  and  there  is  no  con- 
text from  which  a  contrary  intention  may 
be  gathered.  A  testator  when  he  made  his 
will  was  possessed  of  a  hotel  property 
subject  to  a  lease  for  a  term  of  seven  years 
with  an  option  in  the  lessor  to  purchase 
during  the  term  for  a  certain  svim,  and  the 
hotel  property  Avas  then  subject  to  a  mort- 
gage. By  his  will  he  devised  all  his  "  real 
estate  "  to  his  trustee  upon  trust  to  pay 
the  rent  and  income  thereof  to  his  wife 
for  life,  and  after  her  death  he  directed 
Bis  trustee  to  stand  possessed  of  his  "  said 
real  estate  "  upon  trust  to  sell  and  convert, 
and  to  divide  the  net  proceeds  and  the  rent 
and  income  thereof  until  sale  among  four 
named  persons.  He  then  bequeatlied  to  his 
wife  a  number  of  named  classes  of  personal 
chattels  and  also  "  all  other  my  personal 
property,  absolutely,  "  and  he  then  em- 
powered his  trustee  to  raise  any  money  on 
his  "  real  estate "  or  any  portion  thereof 
for  the  purpose  of  paying  off  any  mortgage 
on  his  "  real  estate. "  At  the  death  of  the 
testator  the  hotel  property  was  the  only 
real  estate  he  had,  and  it  was  still  subject 
to  the  mortgage,  to  the  lease,  and  to  the 
option  of  purchase,  and  tliat  option  was 
exercised  four  years  afterwards.  Held,  by 
Griffith,  CJ.,  and  Barton,  J.  {Isaacs,  J., 
dissenting)  that  the  intention  of  the  tes- 
tator as  expressed  by  the  will  u-as  tliat  the 
hotel  property  should  not  be  included  in 
the  words  "  all  other  my  personal  pro- 
perty. "  but  that  in  any  event  his  wife 
should  have  a  life  interest  only  in  the  hotel 
property,  and,  therefore,  that  the  rule  in 
Lawes  v.  Bennett,  1  Cox  Cas.  in  Ch.  167, 
did  not  apply.  Lawes  v.  Bennett,  1  Cox 
Cas.  in  Ch.  167,  distinguished.  .Nicol  v. 
Chant,  7  C.L.R.  569. 

Trust  for  conversion — Power  to  suspend 
conversion — Appropriation  towards  annuity 
— Proper  time  for  conversion — Interest  on 
arrears  of  annuity.] — A  testator  by  his  will 
and  cfKlicil  devised  and  bequeatlied  all  his 
real    and    personal    estate    to    trustees    upon 
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trust   for   conversion,   with   power   to   post- 
pone   conversion    as    tliey    should    judge    ex- 
pedient   and    with    full    power    of    manage- 
ment  pending  conversion,      lie  directed   his 
trustees    until    '•  final    conversion  "    of    his 
estate  to  pay  to  his  daughter  K.  an  annuity 
of    £300,    which    was    to    he    a    first    charge 
on  liis  estate,  and,  if  his  estate  would  allow 
and   produce  the  same,  to  his   daughter-in- 
law   C,    an   annuity    of   £200.      He   then   di- 
rected that  as  to  the  proceeds  of  conversion 
the   trustees   sliould   set   aside   such   a   sum 
as   his   trustees   should   deem   sufficient   for 
providing  by  investment  in  such  manner  as 
his    trustees    sliould    think    fit    an    annuity 
of   £300    for   R.,    and,    if   his    estate    would 
extend   thereto,   such  a   sum    as   would    pro- 
duce an  annuity  not  to  exceed  £200  for  C. 
Subsequently,    at    a    time   when    there    had 
been    no    conversion    and    when    there    were 
large  arrears  owing  on  both   annuities,   an 
indenture   was   executed   between   the   trus- 
tees and  R.  and  her  two  daughters  by  which, 
after   reciting  that   all   the   parties   thereto 
believed  that  it  would  be  more  beneficial  for 
the    estate    and    for    the    interests    of    all 
persons  interested  tlierein   tliat  the  conver- 
sion should  be  further  postponed,  the  trus- 
tees purported  to  appropriate  the  whole  of 
the   estate   of   the   testator,   subject    to   the 
payment  of  arrears  of  R.'s  annuity,  for  the 
purpose  of  providing  for  the  annuity  to  R., 
and  to  settle  the  property  so  appropriated 
for   the   benefit    of    R.    and    her    daughters, 
and   to   settle   the   amount   of   the    arrears, 
which   R.   purported  to  assign  to  the  trus- 
tees,   for    the    benefit    of    such    daughters. 
lipid,   that    the    trustees   must   be   taken    to 
have   believed,   as    recited    in   the   indenture, 
that  it  was  more  beneficial  for  those  inter- 
ested  in   the  estate  that   conversion   should 
I'c  further  postponed:   that  neither  R.  nor 
her  daughters  nor  all  of  them  was  or  were 
tlien  entitled  to  demand  immediate  payment 
or    appropriation    of    any    sum    of    money; 
that,   therefore,  the  tru.stees  were  not   then 
entitled   to   convert   the  estate:    and.   there- 
fore, tliat  tlie  indenture  was  void  and  inop- 
erative as  against  C.    7m  re  Lrpine ;  Dow/tftt 
V.  Culver.    (1892)    1  Ch.  210,  distinguished. 
IVi'^/rv  V.  Crozirr.  f)  C.L.R.  425. 

Interest  on  arrears  of  annuity. 1  —  Held. 
al.su.  thai  K.  was  not  entitled  to  receive 
interest  on  th.'  arrears  of  her  annuitv  from 


tlic  time  of  the  execution  of  her  indenture 
lb. 

{ij)  Election. 
Provision  for   widow—"  In  lieu   of   dower 
I    and    thirds  "—Partial    intestacy  —  Absolute 

I     gift— Condition.]— .A  tcstntor  l)v  his  will  gave 
I    tlie    residue    of    his    personal    estate    to    his 
I    wife   for   life,   and   after   her   death   to   his 
stepdaughter   for   life  with   remainder   over 
to   such   of   the   stepdaughter's    children   as 
should   survive   her,   and   declared   that   the 
provision   for   liis   wife  should   be   '•  in   lieu 
of   dower   and   thirds. "      The   gift   over    in 
remainder  having  failed  owing  to  the  death 
of  the  children  of  the  stepdaughter  during 
the    lifetime    of   the   tenant    for    life,    their 
interest     fell     into    intestacy.      Held.    that, 
inasmuch  as  it  appeared  from  the  terms  of 
the   will,    that   the   events   which    happened 
and  the  consequent  intestacy  had  never  been 
contemplated   by  the   testator,   the   declara- 
tion could  not  be  construed   as   imposing  a 
condition  that  the  widow  should  only  take 
tiie  gift  to  lier  on  the  terms  of  renouncing 
any   share   on   a   possible    partial    intestacy, 
nor  as   a  gift  by  implication   of   her   share 
in   the   personalty  to   the   next   of   kin.   and 
that  consequently  she  was  entitled  to  both 
the   provision   and   her   share   in   the   intes- 
tacy   under    the    Statute    of    Distributions. 
Lett  v.  Randall,  3  Sm.  and  G.  83;   24  L.J. 
Ch.  708.  distinguished.     Saismith  v.  Boyes. 
(1899)   A.C.  495,  and  In  re  Williams;  Wil- 
liams V.   Williams,    (1897)    2   Ch.    12,   con-  - 
sidered    and    applied.      In   re   Eyers;   Mcin- 
tosh v.   Milligan,    (1907)    7    S.R.    (X.S.W.i 
83.    affirmed.      Penny   v.    Milligan,   5    C.L.R. 
349. 

(h)  OiFTs  —  Ok  .\  Certain-  Event  Scb- 

JEOr  TO     BEING  DiVESTED. 

Gift  to  sons  followed  by  gift  over  In  event 
of  sons  dying  unmarried.  &c.l— By  his  will 
a  testator  gavo  his  estate  to  his  executor 
upon  trust  to  jiay  his  funeral  expenses  and 
two  legacies.  The  will  then  continued: 
"  T  bequeath  and  devise  .-vll  the  residue 
of  my  estate  both  real  nnd  personal  to  my 
tliree  sons,"  naming  them,  all  to  sliare 
alike.  The  testator  then  directed  that  a 
uperified  part  of  his  estate  should  not  be 
»ol<i  for  seven  years,  and  that  the  executor 
whould  have  power  to  carry  on  tlie  whole 
or  any  part  of  his  estate  as  he  might  deem 
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advisable,  and  should  be  entitled  to  com- 
mission at  a  certain  rate  for  collecting 
rents,  dividends,  interest  or  any  other  re- 
venue, and  that  the  balance  of  income  be 
paid  to  the  sons  in  equal  parts  quarterly. 
The  will  then  proceeded:  "I  give  power 
to  my  executor  to  advance  a  sum  of  money 
to  any  of  my  sons  to  buy  good  land  for  his 
use  such  advance  to  be  debited  to  his 
share  in  my  estate.  I  direct  that  if  any  of 
my  sons  die  unmarried  his  share  in  my 
estate  will  go  to  the  survivors.  Should  any 
of  my  sons  die  and  leave  a  widow  and 
issue  of  his  own  his  share  in  my  estate 
will  go  to  his  widow  and  children.  Should 
any  of  my  sons  die  and  leave  a  widow  and 
no  issue  of  his  own  she  will  be  entitled  to 
one  half  of  her  deceased  husband's  share 
in  my  estate.  I  direct  that  if  all  my  sons 
die  unmarried  leaving  no  widow  nor  child- 
ren and  if  any  of  my  estate  not  appropri- 
ated that  will  go  to  my  brother  H.G.'s  sons 
and  daughters.  "  Ileld,  by  Griffi,th,  C.J., 
and  Gavan  Duffy,  Powers  and  Rich,  JJ. 
{Isaacs.  J.,  dissenting),  that  the  word 
"  die  ■'  in  the  will  referred  to  death  at  anj' 
time,  and  was  not  limited  to  death  within 
the  lifetime  of  the  testator,  and,  therefore, 
that  the  sons  were  entitled  to  the  residuary 
estate  in  equal  shares,  but  so  that  their 
respective  interests  were  defeasible  upon 
the  happening  of  any  of  the  events  mentioned 
in  the  will  except  so  far  as  any  such  share 
might  in  the  meantime  have  been  lawfully 
appropriated  by  way  of  advance  under  the 
poAver  contained  in  the  will.  Gale  v.  Gale, 
18  C.L.R.  560. 

Gift  to  a  person  living  at  a  certain  time^ 
Exception  of  person  not  then  living — Impli- 
cation of  gift  to  person  then  deceased,] — A 

testator  gave  part  of  his  estate  "  upon  trust 
for  all  my  brothers  and  sisters  living  at 
the  date  of  this  my  will  .  .  .  and  who 
shall  survive  me  and  the  children  or  child 
living  at  the  time  of  my  death  of  every 
such  brother  or  sister  of  mine  (living  at 
the  date  of  this  my  will)  who  shall  prede- 
cease me  (except  the  children  of  my  deceased 
brother  G.C.K.  who  are  otherwise  well  pro- 
vided for)  ...  as  tenants  in  common 
in  equal  shares  as  between  brothers  and 
sisters  Imt  so  that  the  children  collectively 
of  any  such  deceased  brother  or  sister  of 
mine    if   more   than    one   shall   take   equally 


between  them  only  the  share  which  their 
parent  would  have  taken  if  he  or  she 
had  survived  me  and  acquired  a  vested 
interest  under  the  trust  lastly  hereinbefore 
contained. "  Held,  that  the  children  of  a 
brother  of  the  testator,  other  than  G.C.K., 
who  had  died  before  the  date  of  the  testa- 
tor s  will  took  no  interest  under  the  gift. 
h'rll,/  V.  Krlli/.   19  C.L.R.  510. 

Gift  of  fee  on  attaining  21— Gift  over  in 
event  of  dying  under  21,  or  unmarried,  or 
without  male  issue — "  Or  "  read  as  "  and."] 
— A  testator  by  his  will  directed  that,  upon 
his  eldest  son  T.  becoming  21,  the  whole  of 
his  estate  should  belong  to  and  be  vested 
in  Jiim,  and  should  such  son  die  before 
becoming  21,  or  unmarried  or  without  male 
issue,  his  said  estate  should  belong  to  and 
be  vested  in  his  second  son  B.,  and  should 
his  second  son  B.  die  before  becoming  21, 
or  unmarried  or  without  male  issue,  his 
said  estate  should  belong  to  and  be  vested 
in  his  third  son  C,  with  a  similar  provision 
in  respect  of  the  fourth  son  D.,  and  a  gift 
over  if  D.  should  die  before  becoming  21. 
or  unmarried,  or  without  male  issue.  Held, 
that  the  will  showed  that  the  provisions 
under  which  B.  or  C.  or  D.  was  to  inherit 
were  to  be  determined  before  A.  attained 
21,  and  therefore  that  when  A.  attained 
21  he  took  an  absolute  interest.  The  rule 
as  to  the  circumstances  in  which  the  dis- 
junctive meaning  of  the  word  "  or  "  may  be 
controlled  by  the  context  considered.  The 
Trustees  Executors  and  Agency  Co.  Ltd.  v. 
Butler,  (1905)  V.L.R.  650;  27  A.L.T.  6.3, 
affirmed.  Butler  v.  Trustees  Executors  and 
Agency  Co.  J  Ad.,  3  C.L.R.  435. 

Gift  to  persons  "  surviving  "  the  testator 
— Meaning  of  "  survive.'] — A  testator,  bv 
his  will,  left  the  residue  of  his  property  to 
trustees  upon  trust  to  divide  it  equally 
between  such  of  the  children  of  A.  and 
of  B.,  "  as  shall  survive  me  and  live  to 
attain  the  age  of  21  years  on  their  attain- 
ing such  age.  "  Held  by  Barton  and  Isaacs, 
JJ.  {Griffith.  C.J..  dissenting),  that  the 
primary  meaning  of  '"  survive "  is  "  out- 
live, "  that  there  was  nothing  in  the  con- 
text of  the  Avill  to  control  that  meaning 
and,  therefore,  that  the  children  born 
(luring  the  lifetime  oi  the  testator  and  who 
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wore  living  at  his  death  were  alone  entitled 
to  share  in  the  residue.  Per  Griffith,  C.J., 
and  Isaacs,  J. — The  '"  rule  of  convenience  " 
laid  down  in  Andrews  v.  Partington,  3  Bro. 
(".C.  401,  is  to  l>e  applied  only  when  it  is 
necessary,  that  is,  when  the  fund  in  ques- 
tion becomes  actually  divisible.  Knight 
V.  Knight,   14  C.L.K.  86. 

Life  estate— Gift  over  in  event  of  life  tenant 
leaving  no  children— Intestacy— Power  of 
sale.] — A  t(>st-»ti>r  i)y  his  will  gavo  the  whole 
of  his  real  and  personal  estate  to  trustees 
upon  trust  to  sell  his  sheep  and  all  his 
other  personal  estate  and  effects  and  to 
invest  the  moneys  to  arise  tlierefrom  upon 
real  securities.  He  directed  the  trustees 
to  finish  the  erection  of  a  shop  on  certain 
land  in  Melbourne.  He  directed  that  the 
trustees  "  do  and  shall  stand  possessed  of 
the  said  trust  moneys  securities  rents  and 
all  other  the  premises  in  trust  for  ray 
daugrhter  E.B.  .  .  .  until  she  shall  at- 
tain the  age  of  21  years  or  marry  under 
that  age  with  the  consent  of  her  guardian.  " 
He  directed  the  trustees  during  E.B.'s 
minority  "  to  pay  and  apply  all  or  any  part 
of  the  interest  and  annual  produce  of  the 
expectant  portion  of  my  said  daughter " 
towards  her  maintenance  and  education. 
The  will  then  went  on — "Provided  always 
and  I  hereby  declare  that  if  my  said  daugh- 
ter shall  marry  and  have  any  child  or 
children  and  shall  die  leaving  such  child 
or  children  her  surviving  that  they  my 
said  trustees  or  trustee  for  the  time  being 
do  and  shall  stand  possessed  of  my  said 
real  and  personal  estate  and  effects"  upon 
trust  to  divide  the  proceeds  among  such  of 
her  children  as  being  sons  should  attain  the 
age  of  21  years  or  being  daughters  marry 
under  that  age,  "and  in  case  there  shall  be 
no  child  or  issue  of  my  said  daughter  who 
under  the  trusts  hereinbefore  contained 
shall  become  entitled  to  the  said  trust 
moneys  and  securities  then  and  in  such 
case  my  said  trustees  or  trustee  shall 
stand  possessed  thereof "  in  trust  for  the 
testator's  brothers  and  sister.  E.B.  died 
never  having  had  any  children.  Held,  that, 
in  the  events  which  had  happened,  the 
testators  brothers  and  sister  or  their  legal 
personal  representatives  were  entitled  to 
the  testator's  real  estate,  and  that  there 
was  a  power  of  sale  of  the  real  estate  given 


to  the  trustees  which  had  arisen.  Alison 
V.  Kiiuitij  Trustees  Executors  and  Agency 
Co.  lAd.,  14  C.L.R.  341. 

(i)  (jiiFT  TO  Representatives  of  Deceased 
Person. 

Gift  to  "  representatives  "  of  deceased 
person.] — By  his  will  a  testator  directed 
that  during  the  lives  of  his  children  and 
the  lives  and  life  of  the  survivors  and  sur- 
vivor of  them  his  trustees  should  pay  the 
annual  rents  and  profits  of  certain  land  to 
and  amongst  the  children  who  should  be 
alive  and  the  executors  or  administrators 
of  such  of  them  as  should  happen  "to  die, 
"  the  representatives  of  any  deceased  "  child 
"  to  receive  the  part  or  share  to  which 
such  "  child  "  if  living  would  be  entitled.  " 
Held,  that  the  word  "  representatives " 
meant  the  executors  or  administrators  of 
any  deceased  child.  Mocatta  v.  Mocatta,  19 
C.L.R.  515. 

(j)  IxcoNsiST.  Nr,  Provisions. 

Clear  gift,  how  far  affected  by  subsequent  pro- 
visions —Intention  of  testator — Assignability  of 
contingent  interest — Assignment  for  benefit  of 
creditors — Consideration.] — A  testatrix  gave 
to  trustees  an  estate  "  F.  "  in  trust  for  her 
son  R.  for  life  and  after  his  death  to  her 
daughter  M.  absolutely.  After  making  cer- 
tain other  provisions  she  gave  the  residue 
of  her  estate  in  trust  for  R.  and  M.  in 
equal  shares,  their  issue  to  "  take  the  re- 
spective shares  which  their  parent  takes,  " 
and  directed  that  in  the  event  of  either 
R.  or  M.  "  dying  without  issue "  the  in- 
terests or  interest  of  either  under  the  will 
should  vest  in  the  survivor,  and  that  if 
both  should  die  without  issue  the  trustees 
should  convert  into  money  all  her  estate 
"  as  shall  not  already  be  converted  into 
money  "  and  divide  the  proceeds  in  certain 
proportions  between  P.  and  B.  There  was 
a  dirction  in  the  will  to  the  trustees  to 
I  sell  certain  furniture  and  personal  and 
I  household  effects  and  apply  the  proceeds 
j  for  the  benefit  and  advancement  in  life  of 
R.  Held,  that  the  interest  of  P.  under 
the  will,  though  its  enjoyment  was  depen- 
dent on  a  contingency,  was  a  vested  interest 
assignable  after  the  death  of  the  testatrix 
by  appropriate  conveyance  with  or  without 
valuable    consideration,    and    passed    by   an 
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assignment  by  deed  to  trustees  for  creditors 
of   all   the  land,   stock   in   trade,   furniture. 
goods,    chattels    and    effects    real    and    per- 
sonal,   and    all    other   property    and    effects 
of  -whatever  nature  of  P.    Ivison  v.  Gassiot, 
3  D.  M.  and  G.  95'8,  applied.     Per  Griffith, 
C.J. — An    assignment    by    a    debtor    of    his 
estate  for  the  benefit  of  creditors  generally 
in  consideration  of  his  debts  is  an  assign- 
ment    for     valuable     consideration.       Per 
Isaacs,  J. — An  agreement  by  the  creditors. 
parties   to   a   deed  of   assignment,   that   the 
trustees  as  their  attorneys  shall  have  power 
to  grant  a  release  to  the  assignor,  is  valu- 
able    consideration     for      the    assignment.     ' 
After    the    death    of    the    testatrix,    M.    be- 
came bankrupt,   and  her   interest   in   "  F,  " 
was   sold  by   the  assignee   of   her   estate  to 
the     respondent     Shipway.      M.    and    subse- 
quently  R.  having  died  without   issue,  the 
trustees  of  the  will  applied  to  the  Suj>reme 
Court    for    determination    of    the    question 
who  was  entitled  to  "  F.  "    The  administra- 
trix of  P.  was  made  a  party  as  she  claimed 
that  P.'s  interest  in   '"  F.  "  had  not  passed 
by  the  assignment  to  creditors.     There  was 
no  probability  of  any  .surplus  in  P.'s  estate 
after     distribution.      The     Supreme     Court 
having    held    that    P.    took    no    interest    in 
"  F.,  "  and  that  therefore  no  question  arose 
as    to    the    effect    of    the    assignment,    the 
trustees  for  creditors  acquiesced  in  the  deci- 
sion, but  the  administratrix  of  P.  appealed. 
Held,   that   P.'s    interest   having   passed   by 
the   assignment    to   the   trustees   for   credi- 
tors,   the    administratrix    had    no    possible 
interest  in  "  F.  "  and  the  appeal  should  be 
dismissed    on    that    ground.      Per    Griffith, 
C.J.,  and  O'Connor,  J.— There  was  a  clear 
gift  of  "F. "  to  M.  in  fee,  subject  only  to 
the    life    estate    of    P.,    and    the    subsquent 
direction   to   sell   unconverted   property   did 
not  apply  to  "  F., "  or  at  any  rate  not  with 
sufficient  clearness  to  cut  down  the  original 
gift.     P.  therefore  took  no  interest  in  the 
property    and,    whatever    the    effect    of    the 
assignment,    the    appeal    failed.      Randfiehl 
V.   Randfield,   8   H.L.C.    225,    applied.      Per 
Isaacs,    J.,    and    Higgins,    J.— :M.    took    an 
estate  in  fee  simple  in  "  F.  "  expectant  on 
the   death   of  P.,   subject   to   a   gift   over   to 
P.   and  B.   in.  the  event   of  both  P.  and  :M. 
dying  without   issue,   and  therefore,   in  the 
events  which   happened,   the  gift  over  took 


effect,  but  as  P.  had  parted  Avith  all  his 
interest,  he  was  not  aggrieveil  by  the  deci- 
sion of  the  Supreme  Court,  and  therefore 
was  not  entitled  to  appeal.  Peter  v.  .S'7ii>- 
icay,  7  C.L.R.  232. 

{^-)  Life     Tenant— Sre     nl«o     Contin'Oent 
Interest,  below- 

Direction  to  pay  legacies  out  of  rents  and 
profits— Charge  on  corpus.]— A  direction  to 
a  lite  tenant  to  pay  certain  legacies  out 
of  the  rents  and  profits  of  the  estate  of 
which  he  was  made  life  tenant  was  held 
not  to  charge  the  legacies  on  the  corpus  of 
the  estate.  Ramsay  v.  Lowther,  16  C.L.R. 
1. 

Tenant  for  life  and  remaindermen— Capital 
and     income— Payment     of     annuities— Ap- 
portionment —  Rate  of  interest  —   Appeal 
from  High  Court  to  Privy  Council— Order  of 
High  Court  discharged  on  point  not  appealed 
from— Re-affirmance  of  previous  decision  of 
High  Court.l— J.:M-S..  who  died  in  IS'.iS,  by 
his    will    left   his   property    to   his   trustees, 
upon  trusts  for  conversion,  with  power  of 
postponement,   and   as   to   £800    a   year   to 
applv  this  sum,  or  such  part  as  the  trustees 
should  think  fit,  for  the  maintenance   and 
support  or  otherwise  for  the  benefit  of  his 
daughter   A.S.,   the   unpaid   portion   to   fall 
into'' residue,  and  as  to  £500  a  year  to  pay 
the  same  to  his  daughter   B.C.  during  her 
life,  and  as  to  all  the  residue  and  ultimate 
surplus  upon  trust  for  his  son  V.S.  and  his 
daughter   L.S.    in   equal    shares    absolutely. 
Und'er  the  will  of  L.S.,  who  died  in   1903, 
lier    trustees    were    given    a    discretionary 
power    to    pay    such    sums    as    they    might 
think   fit   in   and   towards   the   maintenance 
and  support  of  her  sister  A.S..  the  residue 
of  the  income  to  be  paid  to  the  appellant 
C.   M.   G.   Cock,   and   the   corpus   to   go   in 
equal   shares  to  his  children  on  his  death. 
The  question  arose  whether,  in  the  adminis- 
tration   of   the   trusts   of   the   will    of   L.S.. 
half  the  burden   of  the  payments  made   in 
satisfaction    of    those    annuities    should    be 
borne  by  the  tenant  for  life  under  the  will 
of   L.S.,   or   should   be   apportioned  between 
the  tenant  for  life  and  the  persons  entitled 
in  remainder.     Held,  that  for  the  purpose 
of  determining  the  income  of  the  estate  of 
L.S.  as  between  the  tenant  for  life  and  the 
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IKT-sons  entitled  in  remainder  under  her 
will  it  should  bi-  ascertained  what  sum  [ 
would  have  been  required  at  the  death  of  i 
1..S.  to  provide  an  annuity  of  £800  durinj? 
the  life  of  A.S.,  and  an  annuity  of  £500  j 
during  the  life  of  E.C..  that  one-half  of 
tlie  interest  at  4^^  per  cent,  upon  the  sums 
so  ascertained  should  be  deducted  in  every 
vear  from  the  income  of  the  estate  of  L.S. 
during  the  respective  lives  of  A.S.  and 
K.C.,  and  that,  subject  to  such  deduction, 
the  actual  net  income  of  the  estate  of  L.S. 
was  payable  to  the  tenant  for  life  under  the 
will  of  L.S.  Decision  of  the  High  Court  on 
this  point,  Cock  v.  Smith,  0  C.L.R.,  773. 
followed,  notwithstanding  the  decision  of 
tlie  Privy  Council,  Smith  v.  Cock,  (1911) 
A.C..  317:  12  C.L.R.,  30.  reversing  the 
j.revious  judgment  of  the  High  Court,  as 
tbis  part  of  the  judgment  had  not  been 
in  fact  a|)pealed  from.  Cock  v.  Aitkcu. 
13   C.L.Pv.   461. 

{!)  Perpktuities. 
Construction  —  Restriction  on  alienation 
—Gift  for  life  with  remainder  to  children  or 
remoter  issue  Power  to  trustees  to  pay  ir- 
come  during  life  to  wife  on  attempted  alienr- 
tion  Rule  against  perpetuities  Uncertair.ty 
— Modification  of  words  of  will — Intention  of 
testator.l — .\  testator  by  his  will  y:a\'P  a  share 
of  his  residuary  real  estate  to  trustees  on 
trust  for  each  of  his  sons  absolutely.  By 
a  codicil,  after  reciting  that  he  was  desirous 
of  making  further  j)rovision  for  his  wife, 
and  of  rendering  inalienable  as  far  as  pos- 
sible the  shares  of  his  sons,  and  of  making 
other  provisions,  he  directed  his  trustees  to 
pay  the  income  only  of  each  son's  share 
to  the  son  until  he  should  attempt  to  alien- 
.ite  it,  in  which  case  they  were  to  pay  the 
income  to  tlie  persons  who  would  have 
been  entitled  to  it  in  case  that  son  had 
died,  with  a  discretionary  power,  in  case 
the  son  whose  share  became  so  forfeited 
was  married,  to  pay  the  income  for  the 
residTie  of  the  son's  life  to  his  wife,  and 
after  each  son's  death  as  follows:  "That 
my  said  trustees  or  trustee  shall  stand 
seized  and  possessed  of  the  said  respective 
nhares  in  my  real  and  personal  estate  to 
which  such  sons  respectively  were  en- 
titled upon  trust  for  such  child  or  children 
of  my  said  sons  respectively  as  shall  attain 
the  age  of  twenty-one  years  and  such  child    I 


or  children  of  each  of  my  said  sons  respec- 
tively dying  under  the  age  of  twenty-one 
years  as  sliall  attain  that  age  or  die  under 
tliat  age  leaving  issue  and  if  more  than  one 
in  equal  shares  and  proportions  as  be- 
tween brothers  and  sisters,  but  so  that 
the  child  or  children  collectively  of  any 
deceased  child  of  my  said  sons  respectively 
shall  take  such  share  only  as  their  parent 
would  have  taken  if  living."  Held,  that 
the  power  given  to  the  trustees  to  pay  the 
income  to  the  wife  in  the  event  of  at- 
tempted alienation  was  good;  and  that  the 
words  "  attain  that  age  or "  should  be 
rejected  as  having  been  inserted  by  inad- 
vertence, and  that  under  the  remaining 
words  there  was  a  valid  gift  in  remainder 
after  each  son's  death  to  his  children  at- 
taining the  age  of  twenty-one  years  or 
dying  under  that  age  leaving  issue,  and 
that,  in  accordance  with  the  principle  laid 
laid  down  by  James,  L.J.,  in  l7i  re  Bytcater, 
18  Ch.  D.  17,  at  p.  24,  this,  being  a  clear 
gift,  was  not  cut  down  or  controlled  by  the 
subsequent  use  of  doubtful  words  appa- 
rently implying  that  there  had  previously 
been  a  gift  to  great-grandchildren  in  re- 
mainder. Where  a  direction  in  a  will 
appears  to  have  been  taken  from  a  common 
form,  with  the  omission  of  certain  words, 
which,  if  they  had  been  inserted,  would 
have  rendered  the  direction  void  under  the 
rule  against  pereptuities,  the  Court,  in  con- 
struing the  will,  will  not  read  it  as  if  those 
words  had  been  inserted  unless  tlie  direc- 
tion is  otherwise  wholly  unintelligible. 
Where  a  direction  contains  words  which  are 
apparently  inconsistent  with  provisions 
elsewhere  clearly  expressed  in  the  will,  but 
are  not  sufficiently  clear  to  control  them, 
the  Court  should  either  discard  the  words, 
or,  if  possible,  modify  them  in  such  a  way 
as  to  carry  out  the  intention  of  the  testator 
as  revealed  by  the  wliole  of  the  will.  Towns 
V.  Wcntworth.  11  Moo.  P.C.C.  526,  applied: 
Lassence  v.  Tierney,  1  Mac.  and  G.  551 ; 
and  TTancock  v,  Watson  (1.902)  A.C.  14. 
distinguished.  Smidmore  v.  Smidmore. 
(1005)  5  S.R.  (X.S.W.)  492,  varied,  and 
affirmed  as  varied.  Smidmore  v.  Smid- 
more, ;j  C.L.R.  U4. 

(m)  Spkcific  Gift. 
Gift  of  monevs.l— .■\   gift   hv  will    of  "  all 
moneys  stock   and  funds  which  T  shall   die 
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possessed  of  "  is  specific  in  the  absence  of    i 
anything     in     the     context     showing    that 
*•  money "    is    intended    to    mean    "  personal 
estate."     Ramsay  v.  Loicthcr,  16  C.L.R.  1. 

Gift  of  policy  moneys  charged  by  testator 
in  his  life  time— Contribution  by  specific 
devisees  of  real  estate.]— Where  there  is  in  a 
Avill  a  general  direction  to  pay  debts,  and 
tlie  general  personal  estate  of  the  testator 
not  specifically  bequeathed  is  insufficient 
for  payment  of  his  debts  a  specific  legatee 
of  property  charged  by  the  testator  in  his 
lifetime  with  the  payment  of  a  sum  of 
money  is  entitled  to  contribution  by  the 
specific  devisees  of  real  estate  in  respect 
of  payment  of  the  incumbrance.  In  re 
Butler;  Le  Bas  V.  Herbert,  (1894)  3  Ch. 
250,  not  followed.  Ramsay  v.  Lowther,  16 
C.L.R.    1. 

(«)  Tenancy  in  Common. 
Gift  to  two  persons  of  income  "  in  equal 
shares  during  their  respective  lives  and  the 
life  of  the  survivor  " — Gift  over  of  corpus  to 
their  children  per  stirpes.]— A  testator  by  his 
will   devised   certain   land  to  trustees   upon 
trust  to   hold   the   same   ''  during   the   lives 
of   his   two   daughters   and   the   survivor   of 
them,  "  and  to  pay  the  income  thereof  to  his 
two    daughters    "  in    equal    sliares    during 
their   respective    lives    and   the   life    of   the 
survivor    of    them. "      He    furtlier    directed 
that   after   the    death    of    the    survivor   the 
land   should   be   sold   and   the   proceeds    di- 
vided   equally    between    his    grandchildren 
being   the    children    of    his    two    daughters, 
"  each  of  my   said  daughters'   shares  going 
to  her  own  children  only.  "     Held,  that  the 
daughters  took  as  tenants  in  common,  and 
that    on    the    death    of    one    of    them,    her 
representatives    were    entitled    to    one-half 
of  the  income  during  the  life  of  the  surviv- 
ing   daughter.      Stoiie     v.     Epple,     (1906) 
V.L.R.  82;    27   A.L.T.   136.  affirmed.     Epple 
T.  Stone,  3  C.L.R.  412. 

II.  CONTINGENT  INTEREST. 

Tenant  for  life  —  Contingent  remainder  — 
Assignability— Release  to  tenant  for  life— 
Releasee  not  to  take  beneficially  but  as 
trustee— Enlargement  of  estate  of  releasee— 
Forfeiture — Residuary  devisee — Interest  ves- 
ted not  contingent.] — A  contingent  remainder 


may    be    released    by    deed    to    tlie    tenant 
for    life,    and    such    a    release    will    operate 
by  way  of  enlargement  of  the  latter's  estate, 
and   not  merely  by  way  of   extinguishment 
of    the    contingent    remainder.      An    instru- 
ment,  which   is   capable   of   operating   as   a 
release  of  such  an  interest,  made  in  favour 
of   a    person    capable   of    accepting   it,   will 
pass    the    legal    estate    to    the    releasee    al- 
though by  the  terms  of  the  instrument  the 
releasee    agrees    to    accept    it,    not    for    his 
own     benefit,     but     as    trustee    for    others. 
Quaere,    whether,    independently    of    statu- 
tory   enactments,    the    doctrine    that    execu- 
tory and  contingent  interests  are  not  assign- 
able to  a  stranger  except  by  fine  or   by   a 
contract  for  valuable  consideration   is  good 
law,  and  whether  such  interests  do  not  pass 
by  an  instrument  capable  of  creating  estop- 
pel, e.g.,  an  indenture.     A  testator  devised 
certain  lands  to  his  wife  for  life,  and,  after 
her  death,  to  his  two  sons  ]\I.   and  J.  for 
their  lives  as  tenants  in  common  in  equal 
shares,  the  share  of  either  son  dying  to  go 
to  that  son's  children,  who  being  sons  should 
attain  the  age  of  twenty-one  years,  or  being 
daughters  should  attain  that  age  or  marry, 
and   in  default  of  such  issue,   to  the  other 
children   of   the   testator   then   living.     Cer- 
tain other  lands  were  devised  to  J.  for  life 
with    limitations    in    remainder    after    his 
death  as  in  the  former  devise.     The  residue 
was   devised   to   M.,   J.,    and   another   upon 
trust  to  sell,  and  to  hold  the  proceeds  after 
I    payment   of   certain   legacies   and   expenses, 
I     in    trust    for    U.    and    J.    in    equal    shares. 
There   was   a   proviso   that    (iyitcr   aUa)    if 
any   of   the   children  made   tenants   for   life 
should  alienate  or  attempt  to  alienate  their 
interest    or    interests    in    the    lands    so    de- 
vised  the   interest   of   such   tenant   for   life 
should  go  as  on  his  or  her  death.     Before 
the  widow's   death.   .1.,   by   voluntary   post- 
nuptial   settlement,     purported    to    "grant 
bargain   sell    alien    and    release"   to   M.   as 
trustee  in  fee  all  "  the  lands  and  property 
of  whatsoever  nature  and  kind  soever  abso- 
lutely   and    otherwise    acquired "    by    him 
under  the  will  and  all  his  "  estate  right  title 
and  interest,  "  therein  to  hold  to  such  uses 
as  his  wife  E.,  one  of  tiie  appellants,  should 
appoint,  and  in  default  of  appointment  for 
her   separate  use   for  life  with   remainders 
over.      After    the    death    of    the    widow    of 


911 


WILL. 


012 


tlic  testator,  and  of  M..  who  diod  witliout 
issue,  E.  exercised  lier  power  of  aitpoint- 
mcut  in  favour  of  tlie  other  appellant.  J. 
having  become  bankrupt  six  years  after  the 
settlement,  all  his  interests  not  then  legally  ; 
disposed  of  passed  to  the  respondent,  as  I 
olhoial  assignee,  but  the  validity  of  the 
settlement  itself  was  not  affected.  It  was 
not  disputed  on  the  appeal,  that  the  settle- 
ment operated  to  create  a  forfeiture  of 
.T.'s  life  estate  under  the  will  or  that  upon 
the  forfeiture  the  intermediate  rents  and 
profits,  until  one  of  J.'s  children   attained 

1  lie  age  of  twenty-one  years,  fell   into  resi- 
due.    Held,  that,  as  to  M.'s   moiety  of  the 
lands   devised   to  the   testator's   wife,   J.   at 
the  date  of  the  settlement  had  a  contingent 
remainder  in  fee  as  tenant  in  common  with 
such    of    the   testator's    children    as    should 
survive  M.,  and  a  vested  remainder  as  resi- 
duary devisee  in  joint  tenancy  in  the  event 
of  failure  of  any  of  the  testator's  children 
to   survive   M.;    that   J.'s    interest    in   M.'a    ; 
moiety     was     effectually     released    by    the 
settlement  to  M.,  either  regarded  as  tenant 
for     life     in     remainder    expectant     on     his 
mother's  decease,  or  as  joint  tenant  in  re-    i 
mainder    under    the    residuary    devise:    and    I 
that    the    accretion    or    enlargement    of    his 
original  estate  which  M.  thus  acquired  was    | 
bound    in    his    hands    by    the    trusts    of    the    | 
settlement.      Dor   d.    Calkin   v.    Tomkinson,    ! 

2  ^f.    i    S.    Ifi.").    and    In    re   EUenhorough ;    ' 
Tninj/    Lair   v.    Tiunir.    (100.3)     1    Ch.    697,    j 
distinguished.       II,  Id.     further,     that     J.'s    ' 
interest     as     residuary     devisee    quoad    the 
property    comjtrised    in    the    second    devise, 
though    it    depended    upon    certain    contin- 
gencies   whether    he   would    ever    take   any-    j 
tiling   under   it,   was   not   a   contingent,   but 

a  vcstc<I  ii)t"r«st.  and  passed  under  the 
Bctfl.-ment.  IJf/,  rton  v.  ^fa.<ts(!/,  .3  C.B.N.S. 
.3.38.  followed.     /•>  partr  j^finister  of  Piihlic 

Worku;     In     re     f'arahcy.     (190.5)     5    S.R. 

(X.S.W.)  63;  21  X.5?.W.  W.X.  21.3,  re- 
versed on  these  points.  Caralur  v.  Lloijd, 
2  C.L.R.  480. 

in.  ?:xi:('rTi(t\  ov  wii.i..  ' 

Evidence  of  execution        Lost  will        Pre-    j 
sumption    of    revocation     Evidence    to    rebut 
presumption     Onus   of  proof     Wills   Probate 
and    Administration   Act  1898   (N.S.W.)   (No.    1 
13    of    1898).    s.    153.]— Where    r    will    duly    I 


executed,  and  last  seen  in  the  testator's 
possession,  is  not  forthcoming  at  his  death, 
the  presumtion  is  that  it  was  destroyed  by 
the  testator  animo  rcvocandi.  This  pre- 
sumption may  be  rebutted  by  proof  by  the 
propounder  of  the  will  p{  ,  circumstances 
which  raise  a  higher  degree  of  probability 
to  the  contrary.  The  nature  of  the  provi- 
sions of  the  will  itself,  the  nature  of  the 
custody  in  which  it  was  kept,  the  oppor- 
tunities the  testator  had  for  losing  the  will, 
and  a  statement  by  the  testator  to  the  medi- 
cal attendant  shortly  before  his  death  that 
his  affairs  were  all  "  fixed  up,  "  are  alt 
material  in  determining  between  the  pre- 
sumptions of  revocation  and  loss  of  the 
will.    McCauley  v.  McCauley,  10  C.L.R.  434. 

Evidence  —  Will  not  produced  Affidavit 
contradicted  by  oral  evidence — Presumption 
of  due  execution — Revocation  by  subsequent 
will.] — A  testator  iiis'rur-tod  his  solicitf  r  to 
prepare  a  will,  which  wa.s  duly  engrossed 
and  left  with  the  testator  for  execution, 
and  he  was  instructed  as  to  the  proper 
mode  of  execution.  The  document  was  not 
found  at  the  testator's  death,  about  IS 
years  afterwards,  and  an  application  was. 
made  for  probate  of  a  draft  of  it,  which 
was  supported  by  an  affidavit  of  one  of  the 
alleged  witnesses  (the  other  being  then 
dead),  who  swore  to  facts  which  if  believed 
would  have  proved  without  doubt  that  the 
will  was  duly  executed  by  the  t'^stator 
shortly  after  he  received  the  engrossment. 
On  the  hearing  of  an  order  nisi  for  prol)ate, 
tliat  affidavit 'Avas  put  in  evidence,  but  the 
deponent  being  examined  viva  voce  swore 
that  he  did  not  know  that  the  document 
he  signed  was  a  will  except  from  what  the 
other  witness  had  told  him  some  time 
afterwards;  that  he  did  not  see  the  testator 
sign;  that  he  did  not  see  the  testator's 
signature  upon  the  will;  and  did  not  know 
whether  the  other  witness  signed  or  not. 
Held,  that,  it  appearing  that  the  statementa 
in  the  affidavits  were  made  on  information 
and  belief,  there  was  no  evidence  that  the 
will  was  duly  executed,  and  therefore  that 
j)robate  should  not  be  granted  of  the  draft. 
(,'air  v.  Boirvrs,  9  C.L.R.  510. 

Statements  made  by  testator  after  execu- 
tion.]— Statements  iiiadc  l.v  n  u-tsoii  after 
the  alleged   execution   of  a   will   by   him   are- 
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not   admissible   as   evidence   of   sucli   execu-    | 
tion.      Atkinson    v.   Morris,    (1897)    P.   40, 
followed.       Ih. 

Signature  of  testator  —  Forgery  —  Evi- 
dence.]— Where  the  alleged'  signature  of  a 
testator  to  an  alleged  will  was  challenged 
as  being  a  forgery,  and  the  Supreme  Court 
had  found  that  the  signature  was  that  of 
the  testator.  Held,  on  the  evidence,  Grif- 
fith, C.J.,  duhitante,  that  that  finding 
should  not  be  disturbed.  Healey  V.  Healey, 
14  C.L.R.  271. 

IV.  POWER  OF  APPOINTMENT. 
Property  over  which  deceased  had  general 

power  of  appointment  by  will — Whether  pro- 
perty over  which  deceased  had  "  a  general 
power  enabling  him  by  will  or  deed  to  ap- 
point."]— See  Administratiox.  Webh  v. 
McCracken,  3  C.L.R.  1018. 

V.  TESTA^^IENTARY  CAPACITY. 
Delusions.] — Delusions    are  only   material 

to  the  question  of  testamentary  capacity  if 
they  are  connected  with  the  dispositions 
made  by  the  ^nll.  Tipper  v.  Moore,  13 
C.L.R.  248. 

Insane  delusion— Evidence.] — Tn  an  action 
for  probate  the  executors  made  a  prima 
facie  case  that  the  testator,  when  he  gave 
instructions  for  his  will  and  executed  it, 
was  of  sound  disposing  mind  and  memory. 
The  defendant  sought  to  prove  tnat  the 
testator  was  then  suffering  from  an  insane 
delusion.  The  trial  Judge  found  that  that 
delusion  existed  both  before  and  after  the 
making  of  the  will,  and,  not  being  satisfied 
that  the  delusion  did  not  operate  upon  the 
testator's  mind  when  he  made  his  will,  he 
refused  to  grant  probate.  Held,  that  the 
evidence  did  not  justify  the  inference  that 
the  delusion  existed  when  the  instructions 
were  given  or  when  the  will  was  executed; 
and,  therefore,  that  the  executors  were  en- 
titled to  probate.  Landers  v.  Landers,  19 
C.L.R.   222. 

Suit  for  probate.] — >See  Wilson  v.  Jones,  12 
C.L.R.  394. 

VT.  OTHER  rOINTS. 
Covenant   not   to   alter    will.] — •'^ee    Arbt- 
TRATioN.     Joplinfj  v.  Jopling,   8  C.L.R.   33. 


Forfeiture  clause  —  Equitable  assignment 
—Direction  to  trustees  to  pay  future  income 
to    creditor— Power    of    attorney    given    to 
creditor — Assignment  for  benefit  of  creditors 
— Intention   to    assign   —    Consideration   — 
Revocable  mandate  to  agent.] — The  appellant 
was  entitled  to  an  interest  under  the  will 
of  his  grandfather.     The  will  provided  that 
if   the    appellant    should   assign    or    charge 
his  benefit  under  the  will,  the  benefit  should 
lapse.    Tlie  appellant  was  indebted  amongst 
others   to   the   defendant  D.,   who   was   his. 
solicitor.     While  so  indebted  the  appellant, 
\Yho  was  about  to  leave  the  State,  executed 
a  power  of  attorney  in  favour  of  D.,   em- 
powering him  to  demand,  sue  for,  and  re- 
cover  all   moneys   payable   or   hereafter   to- 
become  payable  to  the  appellant  by  the  trus- 
tees of  the  will,  for  the  purpose  of  liquidat- 
ing and  paying  all  his   debts.     The   power 
of  attorney  contained  the  usual  clause  that 
it  should  continue  in  force  until  notice  of 
deatli    or    revocation.      The    appellant    also- 
gave  D.  a  letter  addressed  to  the  trustees, 
of   the  will    (to  whom  it  was  subsequently 
delivered),  informing  them  that  he  had  in- 
structed D.  to  pay  his  creditors  out  of  his 
income  as  it  fell  due,  and  requesting  them 
to  pay  to  D.  all  future  income  or  corpus  in 
the  estate  to  which  the  appellant  might  be 
entitled.      The    intention    of    the    appellant 
and   D.   was   that  the   relationship   between 
them  should  be  that  of  principal  and  agent. 
Held,  that  the  documents   did  not  in  form 
constitute  an  assignment,  and  that  the  evi- 
dence did  not  show  that  the  appellant   in- 
tended to  make  over  his  interest  under  the 
will  to  D.,  or  that  he  had  given  to  any  of 
his  creditors  a  right  of  payment  out  of  or 
security  over  the  fund,  and  that  the  appel- 
lant  had   not   forfeited   his    interest   under 
the  will.      Oldham   v.    Oldham,  L.R.   3    Eq., 
404,      distiguished.       Smith     v.      Perpetual 
Trustee   Co.   Ltd.   and   Delohenj.    11    C.L.K. 
148. 

Forfeiture  clause— Issue  of  writ  of  foreign 
attachment.] — The  service  upon  the  trustees 
of  a  writ  of  foreign  attachment  by  a  cre- 
ditor, in  an  action  brought  by  him  against 
the  appellant,  did  not  create  a  forfeiture. 
Smith  v.  rcrpettial  Trustee  Co.  Ltd.  and 
Delohcni.    11    CL.Tt.    148. 
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Heir-at-law  Real    property  --  Estate 

to  testator's  widow  until  youngest  child 
attains  twenty-one  Intestacy  as  to  remain- 
der Law  of  primogeniture  Date  of  as- 
certainment.]-A  t.-stat..r.  %vii.)  iliod  before 
i\\v  law  oi  i>iiinoj;oiiiture  was  abolished,  left 
all  liis  real  and  personal  estate  to  his  widovr 
'•  for  her  use  absolutely  until  the  youngest 
vhild  should  attain  the  age  of  twenty-one 
years.  "  without  any  further  gift,  and  there 
were  children  living  at  the  testator's  death. 
JhUl,  ptr  Griffith,  C.J.,  and  Barton,  J.,  that 
the  words  "  youngest  child  "  meant  "  young- 
e^t  surviving  child, "  and  that  there  was 
i\u  intestacy  when  sudi  child  attained  the 
age  of  twenty-one  years.  Held,  by  all  the 
Court,  that  tlie  remainder  after  the  deter- 
mination of  the  wife's  estate  vested  in  the 
liei rat-law,  and  that  the  person  entitled 
to  take  as  such  heir-at-law  must  be  ascer- 
tained at  the  death  of  the  testator,  and  not 
on  the  happening  of  the  event  causing  the 
intestacy.  Pead  \.  Pead,  14  W.A.L.R.  149, 
afTlrmtd.     Pead  v.  Pead,   15  C.L.K.  510. 


Presumption  against  intestacy.]  —  Per 
ihiftUh.  C.J.  —  The  presumption  against 
intestacy  cannot  be  called  in  aid  for  the 
jiurpose  of  supporting  a  gift  in  trust  which 
la  impeached  on  the  ground  that  the  trusts 
are  too  indefinite  for  the  Court  to  execute. 
Per  Uiggins,  J. — There  is  a  presumption 
that  when  a  man  sits  down  to  make  a  will 
he  intends  to  dispose  of  all  his  property; 
and  this  presumption  is  especially  appli- 
cable where  the  difficulty  arises  in  a  gift  of 
residue.  Byrne  v.  Dunne,  1910  .St.  R. 
(Qd.i  265,  reversed.  Byrne  v.  Dunne,  11 
C.L.K.  (ioT. 

Revocation  —  Subsequent  will.]  —  The 
revocation  of  a  will  which  has  been  duly 
executed  will  not  be  established  by  the 
f-xecution  of  a  subsequent  will  which  is  not 
prodjiced,  unless  the  latter  will  is  clearly 
jiroved  to  have  contained  an  express  revo- 
cation of  the  earlier  will  or  dispositions 
inconsistent  with  those  in  the  earlier  will. 
Cutis  V.  flilhert,  9  Moo.  P.C.C..  1.31,  fol- 
lowed,    aair  v.   Bouers.  9  C.L.R.   .'ilO. 

Registration  —  Real     Property     Act    1900 

(N.S.W.),  ss.  39.  41.1— The  provisions  of  th.> 
Pent  Property  Aet  1900  requiring  registra- 
tion   of    in-struments    and    prohibiting    them 


from  passing  an  estate  unless  registered, 
do  not  apply  to  wills.  Holt  V.  Deputy  Fede- 
ral Commissionf'r  of  Land  Tar  (N.S.W.), 
17   C.L.R.  720. 


WINE. 

Wine  license,  "  Australian  " — ■"  Colonial  " 
wine  license  -  Rights  and  obligations  of 
licensee— Permitting  liquor  other  than  wine 
etc.,  to  be  brought  on  premises  —  Liquor 
purchased  for  customer.]  —  See  Licknsinu. 
Lucas  V.  Graham,  5  C.L.R.  188. 

Wine  produced  in  another  State,  dis- 
crimination against  —  Liquor  license  —  Vali- 
dity of  State  legislation.]  —  See  Constitu- 
tional Law.     Fox  v.  Bobbins,  8  C.L.R.  115. 


WITNESS. 

Adverse,  contradicting  statements  of — 
Evidence.] — See  Contract.  Holmes  v.  Jones 
4  C.L.R.   1692. 

Commission  to  examine  defendant  abroad 
— Application  by  co-defendant.  l—.S'e?  Evi- 
dence.     Willis  V.   Trc'inair,  3  C.L.R.  912. 

Deposition  of,  in  preliminary  investigation 
—Admissibility  at  trial  after  death  of  witness 
— Portion  of  statement  omitted.] — See  Evi- 
DENCK.  Attorney-General  of  N.S.W-  v.  Jack- 
son, 3  C.L.R.  730. 

Qualifying  fees — Appeal  from  Commis- 
sioner of  Stamp  Duties  of  New  South  Wales 
to  Supreme  Court  Case  stated  by  Commis- 
sioner Costs  awarded  to  successful  appellant 
— Taxation  of  costs — Scale  to  be  applied.] — 
See  Stamp  Di'tiks.  RospJiill  Racecourse  Co. 
V.  Commissioner  of  Stamp  Duties  (A*. 5. If'.), 
3  C.L.R.  393. 

Qualifying  fees  —  Costs.]  —  See  Patent. 

/V/. /■  V.   Dirkrnson.  2  C.L.R.  (ifiS. 

Qualifying  witnesses —Appeal  from  Com- 
missioner of  Stamp  Duties  of  New  South 
Wales  to  Supreme  Court  Case  stated  by 
Commissioner  Costs  awarded  to  successful 
appellant        Taxation  of  costs  —  Scale  to  be 
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applied.] — See  Stamp  Dtjties.  Bobertson  v. 
Commissioner  of  Stump  Duties  (N.S.W.),  3 
C.L.R.   829. 

Refusal  to  be  sworn — Reasonable  excuse.] 
— See  Royal  Commission.  Cloiujh  v.  Leahy, 
2  C.L.R.  139. 


WORDS. 

"Allow."] — For  meaning  of:  See  Ferrier 
V.    Wilson,   4  C.L.R.   785. 

"  And  "  read  as  '•  or."] — The  word  "  and" 
cannot  be  read  as  "  or  "  in  the  expression 
"  mine  situate  on  Crown  land  and  held  from 
the  Crown"  in  s.  132  (2)  (6),  of  the  Local 
Croveniment  Act  1906  (X.S.W.).  Bartlett  v. 
WoUonililhj  Shire,   13  C.L.R.  438. 

Annuity.] — The  word  "  annuity  "  in  s.   34    j 
of    tlie    Land    Tax   Assessment   Art    1910    i3    ' 
used   in   its   technical   sense   as   meaning   a 
sum    certain    payable    periodically.    Deputy 
Federal     Commissioner     of     Land    Tax    v. 
Hindmarsh,   14  C.L.E.   334.  i 

I 

"  Any  Australian  Colony."] — See  Public  ! 
Service.  Curley  v.  The  Commonwealth,  8  I 
C.L.R.  178. 


"  Cargo."] — iS'ee  Seamen's  Compensation. 
Owners  of  S.S.  Kalibia  v.  Wilson,  11  C.L.R. 
689. 

"  Cattle.'"] — See  Cattle  Slaughtering. 
Mackay  v.  Davies,   1  C.L.R.  483. 

"  Chattels  and  effects."] — See  Choses  in 
Action.  Goldshrough  Mort  db  Co.  Ltd.  v. 
Tolson,  10  C.L.R.  470. 

"  Clear  days."] — See  County  Court.  Arm- 
strong V.  The  Oreat  Southern  Gold  Mining  Co., 
N.L.,  12  C.L.R.  382. 

"  Common  prostitute."] — The  words  "  com- 
mon prostitute "  in  s.  2  of  the  Crimes 
(Girls'  Protection  J  Act  1910  (X.S.W.) 
(Xo.  2)  mean  a  woman  who  carries  on  the 
trade  or  business  of  prostitution  and  sub- 
mits herself  to  men  for  the  purpose  of  gain. 
Skinner  v.  The  King,  16  C.L.R.  336. 

"  Competent  person."] — 5^ee  Deed.  Darby- 
shire  V.  Darbyshire,  2  C.L.R.  787. 

"  Costs."] — .SVe  Patent.  Potter  v.  Dick- 
inson, 12  C.L.R.  668. 

"  Creditors  generally."] — See  Insolvency. 
Dobson  V.  Beath  Schiess  db  Co.,  2  C.L.R.  277. 


"  Anything  intended  to  be  done."] — See 
Local  Government.  Brisbane  City  Council 
V.  Attorney-General  for  Queensland,  4  C.L.R. 
241. 


"Beneficially  occupied."]  —  See  Local 
Government.  Mayor,  <kc.,  of  Melbourne  v. 
Howard  Smith  dh  Co.  Ltd.,  13  C.L.R.  253. 


"  Debts."]  —  See  Insolvency.      Bank  of 
Australasia  v.  Hall,  4  C.L.R.  1514. 

"  Dentist."] — See   Dentist.     Stiggants    v. 
Joske,  12  C.L.R.  549. 

"  Die."]— .See    "Will.      Gale    v.     Gale,     18 
C.L.R.  560. 


"  By  means  of."] — The  words  "  by  means 
of  in  the  Income  Tax  Act  1902  (Qd.) 
(2  Edw.  VII.  Xo.  10),  s.  32  must  be  taken 
to  mean  "  by  the  instrumentality  of "  or 
"  through  the  intervention  of. "  Hughes 
v.  ilunro,  9  C.L.R.  289. 

"  Calculated  on  a  freehold  basis."]— See 
Vendor  and  Purchaser.  Goldsbrough  Mort 
d:  Co.  Ltd.  V.  Quinn,  10  C.L.R.  674. 


"  Distribution  of  property."] — See  Insol- 
vency. Williams  v.  Dunn's  Assignee,  6 
C.L.R.  425. 

"  Election."] — See  Local  Government. 
Hodge  v.  The  King,  5  C.L.R.  373. 

"  Employer."]  —  See  Factories  and 
Shops.  Beath  Schiess  «&  Co.  v.  Martin,  2 
C.L.R.  716. 


"  Calculated  to  deceive."] — See  Trade 
i\I.\RK.  Lever  Bros.  v.  G.  Mowling  dc  Son, 
6  C.L.R.  136. 


"  Excavation."] — See  Master  and  Ser- 
vant. Metcalf  v.  Great  Boulder  Proprietary 
Gold  Mines,  3  C.L.R.  543. 
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'■  Extending  beyond  the  limits  of  any  one 

State."]  ->'((•  I'dntiliation  anu  Arbitra- 
tion. JumbuniM  Coal  Mine  v.  Victorian 
Cval  Miners'  Association,  6  CL.R.  309. 

"Factory."] — See  Faitoriks.  Henry  Bul^ 
d:  Co.  Ltd.    V.    Iloldcn.    Ki  (,M..U.  569. 

■'  Final  and  conclusive  and  subject  to  no 
appeal.") — >'(i^  Administration.  Afileck  v. 
The  Kir,. I.  3  CL.R.  COS. 

"  Floors  "-Scaffolding  and  Lifts  Act  1912 
(N.S.W.),  s.  8,  Second  Schedule,  Reg.  20.]— 

:Sec  Buildings.  i?iVe  v.  Henley,  19  CL.R. 
19. 

"Forthwith."]  —  U,ld.  that  tho  word 
"  fortlnvith  "  in  a  covenant  in  a  lease  to 
execute  i)erfonn  ami  carry  out  ecrtain 
alteration.?  and  additions  "  forthwith, " 
fould  not  be  extended  to  include  a  period 
of  21  months  after  the  date  of  the  lease. 
Measures  v.  McFadyen,  11   CL.R.  723. 

"  Full  account."] — See  Contract.  Henry 
V.  Devcreux,  19  CL.R.  291. 

"  Good  cause."] — See  Practice.  Connolly 
V.  Suiulay  Times  Publishing  Co.,  7  CL.R. 
2G3. 

"  Good  faith."] — See  Insolvency.  Bayik 
of  Au.itrala.sia  v.  Hall,  i  CL.R.  1514. 

"  Good  health."]  —  See  Insurance. 
National  Mutual  Life  Association  of  Auatra- 
la.sia  V.  Kidman,  3  CL.R.   1(50. 

"  Goods    not    otherwise    enumerated."] — 

See  EviDF.Nci:.  Cuminrj  Smith  d-  Co.  v.  Mel- 
bourne Harbour  Tru.il  Cotnmis.sioners,  2 
CL.R.   735. 

"  Goods,  the  like,  or  class  of  goods."]— 
See  Tradk  Mark.  Lever  Bros  Ltd.  v. 
Abrams,  8  CL.li.  609. 

"  Government."] — See  Police  Officer. 
Ryder  v.  Foley,  4  CL.R.  422. 

"Guano."]  —  See  Evidence.  Cuming 
Smith  d;  Co.  v.  Melbourne  Harbour  Trust 
Commissif.n-irs,  2  CL.R.  735. 


"  Handsome   payment."] — See  Contract. 

KitKj    v.    Ivunhoc    Cold    Corporation,    Ltd.,    7 
C.L.ll.   UlT. 

"  Harvesting   Saason."] — -S-c   Contract. 
Tooth   V.    Kit  to.   17   CL.R.  421. 


"  Immigrant."] — See  Immigration  Rk- 
strk  tion.  Chia  Gee  v.  Martin  ;  Chou'  Quin 
V.  Martin,  3  CL.R.  G49. 

"  Improvements."] — For  the  meaning  of 
this  word  ill  the  Land  Tax  Assessment  Act 
1910-1912.  See  La.xd  Tax.  Morrison  v. 
Federal  Commissioner  of  Land  Tax,  17 
CL.R.  498. 

"  In  contravention  of  the  provisions  of  this 
Act."] — »SVe  Licensing.  Charles -v.  Grierson, 
7  CL.R.  18. 

•'  Industry."] — See  Conciliation  and  Ar- 
bitration. Amalgamated  Society  of  En- 
gineers V.  Australasian  Institute  of  Marine 
Engineers,  9  CL.R.  48.  And  Federated 
Engine  Drivers'  and  Firemen's  Association 
of  Au.stralasia  v.  The  Broken  Hill  Proprietary 
Co.,  Ltd.,  12  CL.R.  398. 

"Industry"  —  "Industrial   dispute."]— 

<See  Conciliation  and  Arbitration.  Jum- 
bumia  Coal  Mine  v.  Victorian  Coal  Miners' 
Association,  6  CL.R.  309. 

"  Issue  trading  Stamps."]  —  See  Trading 
Stamps.  Moran  db  Cato  v.  Caution,  18 
CL.R.  587. 

"  Institution  of  proceedings."] — See  Licen- 
sing.     WaLsh  V.  Doherty,  5  CL.R.  197. 

"  Insurance  Company."] — .See  Fire  Bri- 
GADics.  Yorkshire  Fire  and  Life  Insurance 
Co.  V.  British  and  Foreign  Marine  Itisurance 
Co.,   3  CL.Il.    191). 

"  Intent  to  defraud  " — Trade  Marks  Act 
1905  (No.  20  of  1905>.  s.  87.]— Tlie  words 
■  intent  ti.  .h'fraiid  "'  in  .s.  87  of  the 
Trade  Marks  Act  1905  mean  intent  to 
induce  purchasers  to  believe  that  {roods  to 
which  a  trade  mark  is  falsely  applied  and 
■wliich  are  manufactured  by  the  seller,  are 
manufactured  b\-  some  person  other  tlian 
the  seller.     Jones  v.  Grdyc,  9  CL.R.  262. 


921 


WORDS. 


922 


"  In    the    neighbourhood    of."] — For    the 

meaning  of  these  words  in  s.  7  of  the  Licensing 
Act  1890  (Vict.),  (No.  1111)  :  See  Licensing. 
Lucas  V.  Mooney,  9  C.L.R.  231. 

"Land  tax."]— The  words  "land  tax" 
do  not  include  a  rate  assessed  upon  the 
unimproved  value  of  land  pursuant  to  s.  4 
of  the  Sydney  Corporation  (Amendment) 
Act  1908.  Solomon  v.  Neio  South  Wales 
,Sports  Club  Ltd.,  19   C.L.R.  698. 

"  Lawful  purpose."]  — •  See  Licensing. 
Bear  v.  Lynch,  8  C.L.R.  592. 


"  Like  goods. 
Law.  Murray  c 
1  C.L.R.  25. 


"]    - 
•Co. 


See   Constitutional 
.  Collector  of  Customs, 


"  May."] — See  Mines.  Smith  v.  WaLsoii, 
4  C.L.R.   802. 

"  Mistake."] — Referred  to  in  s.  12  of 
Wcrkmen's  Ccmptnsitkn  Ad  1910  (N.S.W.), 
includes  a  mistake  of  law,  or  of  mixed  law 
and  fact,  as  well  as  a  mistake  of  fact.  >S'ee 
Workmen's  Compensation.  Murray  v. 
Baxter.   18  C.L.R.   622. 

"  Moneys."] — See  Will.  Ramsay  v.  Low- 
ther,  16  C.L.R.  1. 

"Monopolize."]  —  The  terms  "mon- 
opolies"' and  "monopolize"  as  in  the  Aus- 
tralian Industries  Preservation  Act  1906- 
1909  refer  to  a  state  of  circumstances  in 
which,  by  a  contract  or  combination  in 
restraint  of  trade,  some  trade  or  industry 
has  passed  or  is  likely  to  pass  into  the 
hands  or  under  the  control  of  a  single  indi- 
vidual or  group  of  individuauls  to  the  de- 
triment of  the  public.  Att.-Gen.  of  the 
Commonwealth  v.  Adelaide  Steamship  Co. 
Ltd.,  P.C,  18  C.L.R.  30;    1913  A.C.  781. 

"  Necessary  "  —  Health  Act  1898  (W.A.), 
( No.  24  of  1898),  s.  158.] — See  Local  Govern- 
ment. Perth  Local  Board  of  Health  v.  Maley, 
1  C.L.R.   702. 

"  Negligence."] — For  the  moaning  of  the 
word  "  negligence "  in  s.  83  of  the  Trust 
Act  1890  (Vict.)  and  s.  88  of  the  Bills  of 
Exchange  Act  1909  (No.  27).  See  Banker 
AND  Customer.     The  Cojnmissioncrs  of  the 


State  Savings  Bank  of  Victoria  v.  Perme- 
ican,  Wright  d-  Co.  Ltd.,  19  C.L.R.  457. 

"Novel."] — The  word  "novel"  in  s.  56 
(e)  of  the  Patents  Act  1903  is  to  be  read 
in  the  sense  in  which  it  has  always  been 
used  in  patent  law.  Linotype  Co.  Ltd.  v. 
Mounscy,   0   C.L.R.    194. 

"  Occupier."]  —  »See  Rabbits.  Palmar 
V.  Chrisp,  7  C.L.R.  612. 

"  Officer    of   the    Commonwealth."] — The 

term  "  officer  of  the  Commonwealth "  in 
s.  75  (v)  of  the  Constitution  includes  judi- 
cial officers  of  the  Commonwealth  properly 
so  called,  and  therefore  includes  the  Presi- 
dent of  the  Commonwealth  Court  of  Con- 
ciliation and  Arbitration.  The  Tramicays 
Case    (No.    1),   18   C.L.R.   54. 

"Opinion  of  the  officer."] — See  Immigra- 
tion Restriction.  Preston  v.  Donohoe,  3 
C.L.R.    1089. 

"  Or."] — See  Will.  Butler  v.  Trustee* 
Executors  and  Agency  Co.,  3  C.L.R.  435. 

"  Owner."] — See  Vermin  Destruction. 
Arapiles  Shire  v.  Board  of  Land  d;  Works,  1 
C.L.R.   679. 

"  Permitting."] — See  Local  Government. 
Kelly  V.   Wigzell,  5  C.L.R.   126. 

"  Place."] — See  Markets.  Eichardaori  v. 
A.ustin,  12  C.L.R.  463. 

"  Port."] — The  word  "  port  "  as  used  in 
the  Immigration  Restriction  Act  1901-1908 
is,  in  the  absence  of  any  definition  in  the 
Act  itself,  to  be  regarded  in  the  ordinary 
sense  of  a  shipping  or  commercial  port. 
Muller  V.  Dalgety  d-  Co.  Ltd.,  9  C.L.R.  693. 

"Preparing  articles  for  trade  or  sale."] — 
See  Bulls  Co.,  Ltd.  v.  Haldol,  13  C.L.R.  569. 

"  Public  convenience."] — See  Licensing. 
Lucas  V.  Mooney,  9  C.L.R.  231. 

"  Reasonable   and   sufficient  consideration 
given  at  the  time."] — See  Insolvency.    Bank 
i    of  Australasia  v.  Hall,  4  C.L.R.  1514. 
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"  Representatives."]  —  The  word  "  repre-  ]    vency.     Muntz  v.  Smail,  8  C.L.R.  262,  and 

scntativi's  of  imy  iloeeased  "  child  mean  the  I    Stewart  it  Walker  v.    Whije,   5  C.L.R.   110. 

«'xnoiitors     or     administrators.     See     Will,  j 

Moailta  V.  Mocalla,  19  C.L.R.  51a.  "  Work."] — SeeF.\floKY.     Imjhatnv.  Hie 

Lee,  15  C.L.R.  2G7. 

"  Resident."] — See  Constitution.\l  Law- 
Davu.^  d- J  ones  V.  Wcalcrn  Australia,  2  C.L.R.  "  Youngest  Child."]— .SVe   Will.      Pead  v. 

oy.  Pead,  15  C.L.R.  510. 


Settlement    of    property."] — See    Insol- 


Jack  V, 


lil,  2  C.L.R.  684. 


"Shop."] — On  tho  ovidoiifo.  tlio  place  in 
iliK'fetion  was  a  sliop  within  the  meaning  of 
b.  25  of  tlie  Markets  Act  1890  (Vict.)  (No. 
1115  1.  Richardson  v.  Austin.  12  C.L.R. 
4():5. 

'<. Specify."] — Per  Higqins,  J. — "  Specify  " 
in  6.  40a  of  the  Commonwealth  Conciliation, 
and  Arbitration  Act  1904-1911  means  merely 
to  state  in  full  and  e.xplicit  terms,  to  name 
ixpressly.  Federal  Enginedrivers'  and  Fire- 
men's Association  of  Australia  v.  Broken 
Hill   Propriety  Co.   Ltd.,   IG   C.1..U.  245. 

"  Surplus  revenue."]— ''^'fp  Constitutional 
Law.  yiir  S^nnth  Wales  v.  Comm,on- 
icrulth.   7    C.L.R.    179. 

"  Survive."] — The  primary  meaning  ot 
"  survive  "  is  "  outlive."  See  Will.  Knight 
V.  Knight,  14  C.L.R.  86. 

"  Value  of  improvements."] — For  meaning 
of  those  words  in  tho  Land  Tax  Asses.'iment 
Art  1910-1911,  s.  3  :  See  Land  Tax.  Com- 
mis.iioners  of  Land  Tax  v.  Nathan,  16  C.L.R. 
G.->4. 

"  Vehicle."]  —  A  traction  enrrine  is  n 
•  vehicle  "  within  the  meaning  of  the  Local 
Governmrnt  Act  190.3  (Vict.)  8.  197  (29). 
Srr  Local  Oovfrnmknv.  Tungamah  Shire 
V.  Mrrrrtt.   15  C.L.R.  407. 

A  motor  cycle  is  a  "  veliido  "  within  the 
meaning  of  the  hy-law  of  the  City  of  Mel- 
lioiirne  requiring  all  vehicles  to  carry  a 
''i;:htc(I   roar  lamp  hot  ween  sunset  and  Bun- 

i.c.     Culli.s  V.    \hern.   18  C.L.R.  540. 


WORKMEN'S  COMPENSATION. 

Delay  in  bringing  proceedings  --"  Mistake  " 
— "  Other  reasonable  cause  "Workmen's 
Compensation  Act  1910  (N.S.W.)  (No.  10  of 
1910).  S.  12,]— Sect.  12  of  the  Wnrknuns 
Compensation  Act  1910  provides  that  "  Pro- 
ceeding.-5  for  the  recovery  under  this  Act 
of  compensation  for  an  injury  shall  not 
he  maintainable  .  .  .  unless  the  pro- 
ceedings for  recovering  compensation  with 
respect  to  such  accident  have  been  com- 
menced within  six  months  from  the  occur- 
rence of  the  accident  causing  the  injury, 
or,  in  case  of  death,  within  si.x  months  from 
the  time  of  death:  Provided  that  .  .  . 
(b)  the  failure  to  commence  proceedings 
within  the  period  above  specified  shall  not 
be  a  bar  to  the  maintenance  of  such  pro 
ceedings  if  it  is  found  that  the  failure  was 
occasioned  by  mistake,  absence  from  Xew 
South  Wales,  or  other  reasonable  cause. " 
Held,  by  Isaacs  and  Gavan  Duffy.  J.J. 
(Griffith,  CL,  dissenting).  (1)  that  where 
proceedings  for  compensation  liave  not 
been  commenced  for  a  longer  period  than 
the  six  months  above  specified,  the  period 
in  respect  of  which  an  excuse  is  required 
is  that  period  of  six  months,  and  tiiat  any 
delay  after  the  expiration  of  that  period 
and  before  the  commencement  of  proceed- 
ings cannot  \>e  taken  into  consideration; 
( 2 )  that  the  "  mistake  "  referred  to  in  that 
section  includes  a  mistake  of  law,  or  of 
mixed  law  and  fact,  as  well  as  a  mistake  of 
fact,  and  a  mistake  having  been  established 
no  qiiestion  of  the  reasonableness  of  that 
mistake  arises.  Murray  v.  Baxter,  13  S.R. 
/X.S.W.),  602,  reversed.  Murray  v.  Baxter, 
\H  C.L.R.  622. 


"  Wall."]    —    See    Local    Covf.rnmknt. 
Dnnrnn  v.   DanieU,  6  C.L.R.  379. 

"  With    a    view    to    prefer."] — See   Insol- 


Factory,  meaning  of — Workmen's  Com- 
pensation Act  1910  (N.S.W.),  s.  3.] — See 
Factory.  Bull  d:  Co.  Ltd.  v.  Holden,  13 
C.L.R.  569. 


925 


WORKMEN'S  COMPENSATION. 


926 


Employer  and  Workman  --  Contract 
for  the  execution  of  work  by  or  under 
a  contractor  —  Work  part  of,  or  a  pro- 
cess in,  the  trade  or  business  of  a  principal 
— Tenancy  at  will  —  License  —  Partnership  — 
Workers'  Compensation  Act  1905  (Qd.),  (5 
Edw.  VII.  No.  26),  s.  10.1— K.  was  eiigage.l 
by  R.  to  assist  in  agricultural  or  pastoral 
work  at  a  place  called  Barncleutli,  of  which 
C.  was  the  owner.  C.  had  verbally  agreed 
with  R.  to  let  him  two  cultivation  pad- 
docks at  Barncleuth,  and  any  other  area 
he  could  effectually  cultivate,  Avith  a  right 
to  graze  any  horses  and  cattle  necessary 
for  his  operations  in  working  the  place  as 
a  farm  and  dairy.  C.  stipulated,  however, 
that  R.  was  not  to  keep  any  animals  of  his 
own  on  the  place,  with  the  exception  of 
one  horse;  in  consideration,  R.  was  to  pay 
C.  one-half  of  the  proceeds  of  the  produce 
when  realised.  Subsequently  C.  supplied 
certain  farming  implements  for  use  by  R. 
in  his  operations,  and  R.  milked  four  cows 
and  worked  four  horses.  R.  also  had  the 
use  of  all  the  implements  on  the  place  as 
long  as  he  remained  there,  but  no  definite 
period  was  agreed  upon  as  to  his  length 
of  tenure,  or  as  to  the  use  of  the  imple- 
ments, or  as  to  the  times  at  which  the  half 
proceeds  of  the  produce  were  to  be  paid  to 
C.  In  an  action  by  K.  against  C.  under 
the  Workers'  Compensation  Act  1905,  Held, 
that  the  agreement  was  inconsistent  with 
the  existence  of  a  partnership  between  C. 
and  R.;  that  R.  had  not  contracted  to 
execute  any  work  on  behalf  of  C,  and  there- 
fore C.  was  not  a  principal  within  the 
meaning  of  s.  10  of  the  Workers'  Compen- 
sation Act  1905,  and  was  not  liable  to  pay 
compensation  to  K.  under  the  Act.  Korn 
V.  Rano  d  Cribb,  1911  St.  R.  Qd.,  reversed. 
Crihb  V.  Korn,  12  C.L.R.  205. 

Employers'  indemnity  policy — Negligence — 
All  reasonable  precautions — ^Workers'  Com- 
pensation Act  1905.] — .SVf  Insurance.  Council 
dec.,,  of  liockhampton  v.  Yorkshire  Insura)icc 
Co.  Ltd.,  11  C.L.R.  594. 

Accident  arising  out  of  and  in  the  course 
of  the  employment — Disease — Workers'  Com- 
pensation Act  1902  (W.A.)  (1  &2  Edw.  VII. 

No.  51.  s.  6.1~Spr>t.  0  of  thp  Work^'-s^'  C-m- 
poisiitinii  Alt  I!t02  (W.A.)  provides  that 
an    cniijloyec.    if    he   sufTrrs    personal    injury 


caused  by  accident  arising  out  of  and  in 
the  course  of  his  employment,  shall  be  en- 
titled to  compensation.  The  deceased  man 
(Ennor)  was  a  miner  employed  on  the 
appellants'  mine,  and  while  so  employed 
he  was  seized  with  cerebral  hemorrhage  and 
died.  Many  years  before  he  had  suffered 
from  lead  poisoning,  and  it  was  proved  at 
the  trial  before  the  Local  Court  that  the 
effect  of  such  poisoning  is  to  thicken  the 
walls  of  the  arteries,  causing  them  to  lose 
their  elasticity,  and  that  cerebral  hemorr- 
hage, occurring  after  a  longer  or  shorter 
period,  is  a  common  consequence.  Ennor 
had  only  been  employed  on  the  appellants' 
mine  for  three  days  before  the  seizure.  On 
each  of  the  two  first  days  he  had  complained 
of  illness,  and  on  the  second  day  he  had 
])ut  his  hand  to  the  back  of  his  head  as  if 
suffering  from  pain  there.  On  the  third 
day  he  went  to  work  at  4  p.m.,  and  had 
done  very  little  work  up  to  7.30  p.m.,  being 
apparently  too  feeble  to  do  more.  Soon  after 
wards  he  and  liis  mate  went  to  a  lower 
])art  of  the  mine  to  have  some  food,  but 
Eunor  did  not  eat  anything.  About  8.30 
p.m.  they  returned  to  the  place  where  they 
were  at  work,  climbing  up  twenty-five  feet 
on  a  ladder.  Ennor  went  to  a  place  about 
seven  or  eight  feet  above  the  level,  where 
he  seemed  to  be  ill  at  ease.  At  about  8.45 
p.m.  his  mate  handed  him  up  a  light  piece 
of  timber  which  he  could  not  hold.  He 
then  rolled  over,  having  evidently  had  the 
attack  of  cerebral  hemorrhage.  The  work 
which  he  had  been  doing  Avas  of  a  very  light 
nature,  not  requiring  any  great  exertion. 
The  Local  Court,  one  assessor  dissenting,, 
gave  judgment  for  the  plaintiff,  and 
the  Full  Court  refused  to  disturb  the 
decision.  Held,  that  these  facts  proved  that 
the  deceased  died  of  cerebral  hemorrhage 
which  occurred  in  the  course  of  his  em- 
ployment, but  that  thej'  did  not  affirma- 
tively establish  that  the  hemorrhage  was- 
eaused  by  accident  arising  out  of  the  em- 
ployment. Federal  Gold  Mines  v.  Ennor, 
12  W.A.  L.R..  50,  reversed.  Federal  Gold 
Mines  Ltd.  v.  Ennor,   U  C.L.R.  276. 

Master  and  Servant  —  Employers'  li£- 
bility — Accident  to  servant — Compensation — 
Release  Compromise  —  Contract  —  Accord 
and  satisfaction  —  Consideration  —  Workers' 
Compensation    Act    1902    (W.A.)    (No.    5    of 
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1902).  ss.  6,  7.  8.  13.1~Hospoiulont.  whilo 
in  Uie  nuj.loy  of  appellants,  received  in- 
juries for  which  lie  was  entitled,  during 
iiu-apncity  resultinf:  tlierefrom,  to  compen- 
sation under  the  Worhrrs'  Compensation 
Art  1002  (W.A.).  The  amount  to  which 
he  was  entitled  at  the  end  of  the  third 
wet-k  was  £1  17.s.  lid.,  on  ,i)ayment  of 
which  he  pave  appellants  a  recipt  which 
was  expressed  to  he  in  full  satisfaction  and 
liquidation  of  any  claim  he  had  or  might 
have  against  them  in  respect  of  the  accident. 
In  an  action  to  recover  the  balance  of 
weekly  payments  to  which,  owing  to  a 
further  continuance  of  his  incapacity,  he 
■claimed  to  be  entitled  under  the  Act.  Held, 
that  a  release  or  an  agreement  to  accept  a 
lump  sum  in  full  satisfaction  of  all  claims 
is  not  prohibited  by  the  Act;  but  that 
the  receipt  in  question  did  not  amount  to  a 
release,  but  was  merely  evidence  of  an  agree- 


ment by  way  of  accord  and  satisfaction, 
and.  in  the  absence  of  consideration,  was 
not  a  bar  to  respondent's  claim.  Shcchan 
V.  Great  Fingall  Consolidated  Ltd.,  8 
W.A.L.R.  1,  affirmed,  but  on  different 
grounds.  Great  Fingal  Consolidated  Ltd. 
'.  ffheehan,  3  C.L.R.  176. 


WRONGFUL  ARREST. 

See  Arrest. 


WRONGFUL  DISMISSAL. 

Officer  of  Public  Service  i  Qd.)  —  Charge  — 
Vagnenes  —  Inquiry  by  Board  —  Disqualifi- 
cation ol  member  of  Board.] — See  PrBuc 
Service.     Stockwell  v.  Pyder,  4  C.L.R.  469. 
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